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RE: Jawelry Designs #1474CEG and three others
—ontrol Mo. 60-512-9132(E

Dear Ma. Mirmen:

I am writing on pehalf of the Copyright Office Board of Appeals in
respunse Lo your leiier daled Augusl 25, 1397, appealing a refusal 1o register four

jewalry designs on bahalf of your client, Edwin Pearl, Inc. The lattar was

gddressed o the Buard and constiluted the second appeal of the refusal to register
works entitled: "1474CEG; 3089CEZG; 3064n12; and 1474BG."

The Board has examined the claims and considered all
currespondence from yuur firm conceining these claims. After carefully reviewing
the claims, the Board affirms tha Examining Division's decision to mafuse

reyisbration because Lhe jewelry designs do not cuntdin any copyrighlable subject
matter.

Administrative Record

The Copyright Ctfice received applications for registration of thesze
warks, with a regueat for special handling due to prospective litigation, on
September 30, 1286, In a letter dated Oct. 1, 13396, Visual Arts examiner
Geoffrcy Henderson refuzed registration on the ground that the designs lecked o
minimum amount of original artistic materal. The examiner concluded that
"copyright deos not protect familiar aymbaolz and deaigna, minor variations of basic
geometric shepes, ar mere variatians in colaring.”

By letter dated October 23, 1998, you asppealed the -efusal to
rogister, asserting that Feist Publigations v. Rural Telephona Sarvice Co., 4239 U5,
340 {1321}, and Kjeselstein-Cord v. Accessaries by Pearl, Ing., 632 F.2d 389 (2nd
Zir. 198309, had setabliched that only @ minimum leval of croativity was nccoazary
to support a copynght claim i a work of jewelry. You asserted that the jewelry
designe in this case peseessed the requisite lovel of minimum creativity besed on
authorship consisting of heartshapes, criginal textured surface, and arrangement




Conna L. Mirman, Esg. 2 April 24, 19593

ot studs and prongs. which when apphed to the surface of the jewelry created an
onginal impressian.

The Examining Division affirmad the decision of the Examiner to
refuse registration of the four jewely designes in a letter by Attorney Advisor David
Levy dated January 17, 1297, Although the Examining Division agreed with your
position that Egigl, supra, and Kiesselstein-Corg, supra, gstablished a "very low”
requisite level of creativity, it concluded that even under that low standard, the
works in this case could not support a copyright. The artistically disposed

elements or combinations of elements were merely simple combinations of pubiic
domain elemants.

In a letter dated August 29,1997, 5 second appeal was submitted 1o
the Beard of Appeals. The appeal again asserted that the decisian of Kieselsiein-
Gord, supra, established that |ewelry designs are proper subject matter of
copyright if the designs "possess the ‘'minimal degree of creativity' needed to
sSUppart 8 copyright registration.” Your letter aseserts that the faur designs in this
case meet this threshold because of the expression inherent in the granulation
process used to create the artistic landscape of these works. As evidenca of the
ariginality of the designs, you enclose representations of other jewelry designs
incorporating a granular design which have been recognized in scholarly
discussions of jewelry designs. Finally, you encloze an affidavit from Joyece Jonas
expressing her opinion as 1o the artstic merit of these four works.

Catagonies of Copyrightable Works

Your appeal ietter states that “[ilt has been clzarly estabilished that
jewvelry dusigns are works of ant subject o cepyright prelection.” We agree that
section 102{a) of the copyright law doas identify "pictorial, grephic, and sculptural
woTks” as @ category of authorsnip, and jsweliry designs embodying copyrightabie
expression may gualify for protection under this section. However, as yaur appeal
letler acknowiedges, jewelry designs must possess a minimum degree of cregtivity
to secure copyright protection, Not all jewelry designs meet this standard. See
DEC of Mew York, log, v Meril Digmeond Corg,, 788 F.Supp. 414 {3.0.N.¥. 1291).

Familiar Shapes and Designs

Copyright Office regulatisns state that familiar symbols and designs

are not copyrightaole. 3? CFR 4§ 202.,1; Compendium of Copyright Office
Pr m i 8 202.02i)) (1984). This principle i3 supported by
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izl decision. o PBC gl New Yaik, Lhe court held thal DECS's |ewelry designs
were not copyrightable under this rule because they consisted of shapes in the
public darmarn. I Jon Woods Fashions Ine. v, Gorrgn, 1388 .5 Dist. LEXIS

3319, 8U.5.P.Q.2d 1870, 1871-72 1S.D.N.Y. 1988), the court upheld the refusal
lu register a fabric design, quoting § 202.1 and noting that the featuras af the
fabric {3 combination of stripes and a grid) that ths plaintiff sought to protect were
"Tarmihar symuols.” See also Johg M v, Mew Yor

nc.. 802 F.2d 989 (Bth Cir. 19E86) {uphoiding refusal to register logo that lacked
U rinimal Greativity necessary to support a copyright and noting that a "work of
art" or a “pictorial, graphic or sculptural work ... must embody some creative
authorship in its delineation of farm”"}. Nor can an "aggregation of weall known
components [thatl comprise an unoriginal whole” support a claim to copyright.
Florabells Flowers, Inc, v, Joseph Markoyits, tng,, 296 F. Supp. 304 (S.0.HN.Y.
1368}

The 1991 Supreme Court ruling in Feist Publications v. Rural
Telephone Servigs So,, 493 US, 340 (12231) confirmed the low standerd for
determining the copynghtability of a work., The ruling also exglicitly recognized,
however, that aome warks, such a3 white-page, aiphabetical liztings of ghone
books, failed that low standard for copyrightability. Pre-Feist case law indicated
that net all worka of the visual arta met the low threaheld for cagynghtability,
See. a.g., Jtohn Muller & Co, supra; Durham Industries. Ine, v, Tomy Cerp,. 630
F.2d 305 i2d Cir. 1280); Sherry Mfg. Co. v, Towel King of Florida, 753 F.2d

15665 (1 1th Cir. 1985); Towle Mig. Co, v, Godinger Sijver &yt Co., 812 F, Supp.
$88 {8.0.N.¥. 1288).

¥our appeal lettor assens that yeur clignt is not artempting to protect
"dots and dashes” or the "heart-shaped" design element, but rather protection is
sought for "the slements, as they are uniquesly applicd to the surface of the
jeweliry.” Processes are not subject to copyright protection. See Norma Ribbon &
amming, Ing, ¥, Ligtle, 51 F.3d 46 (bth Cir, 1986}, We know of no case autharnty
holding that the application of familiar symbels to a surface, without more,
constitutes copyrightable expressien. "Dots and dashes"” likely could be arronged
in 3 way which created pictorial exprassion capable of supporting a copyright
claim. The pistarial image of an archer on poge 2683 of the pictures you included
in your appeal lettar could serve as such an example. Alternatvely, many simple
olements could be cembined ta craate a criginal arrangemaont which might supgart
a copynght, such as the jeweled pin alsc depictad on page 263, In contrast, your
slisnt's designe centain neither pictorial oxpressian nor an original combination of
sufficient complexity to support a copyright claim.
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Copyrightability of the granulation procees,

In urging that your cliant's jewalry cantaing tha requisite creativity
to suppart a copyright claim, your appeal letter relies heavily on the granulation
process used by yaur client. Mareaver, it appears that your refarence to "uniquely
sppllyingl” design slements to the surfage of the jewelry, discussed above, is
simply an aljusion to this granulanon preress. In support of your argumeant, you
have submitted reproductions of designs identified in scholarly publications on the
izsue_ tn addition, yeu have submitted an affidavit from Jnyes dnnas axprassing
her apinian as to the artistic marit of your client’s designs.

As your appeal letter acknowledges. the granulation process was not
original with your client. The pracnss has heen usad for many centuries oy jewelry
designers around the world. Visually, granulation is merely a series of dots, and
as a designing technique it has wide applicatien throughout the jewslry industry.
However, in order for @ given jeweiry design using granulaticn to suppart a
capyright claim, the work must embody expression of original autharship that rises
abowe merely trivial variations of copyright elements, whether alone or in
combination, and is nat in the public doman. Sge L. Batlin & San. Ine. v. Snydar,

. 536 F.2d 486, 490 {2nd Cir.) (en banc), cert.denied, 429 U.S. B57 (1978), citing
Altred Bell & To, v. Caialda Fine Arts. Inc., 191 F.2d 99 {Znd Cir. 19%1). Your

client's fewelry designs do not contain sufficient ariginality te support a copyright
¢laim. The granulatian techniqua used in manufacturing the jewelry does not
constitute authorship, and we can discern nc authorship in the manner in which
the granules are applied to the surfaces of these particular items of jeweiry.

With your appeal letter vou have encioged reproductions of designs
identitied in scheolarly publications as using a granulation precess. In reaching
registration decisions, the Copyright Qffice dogs not cempare submitted copies
with other designs n the prior art. In any event, virtually all of the jewelry désigns
ientified in the scholarly publication contained many mare design giements than
ywour client’'s designs. Morzover, rnany cantain racagnizabla sculntural and/or
picterial slements. Many of these designs might wett suppoert a copyright
registration if they were submitted to this Office, but these examples are not close
analcgies to your client's works.

The affidavit of Joyce Jonas dues express the opinion that these
jewelry designs are copyrightable. To the extant that WMs, Jonas bases her
conclusian on your client's technical skill in creating thess designs, technical skill
alone is not sufficient to support a copyright claim because processes are not

— copyrightable, See 17 U.5.C. 3102(bh. To the extent that Ms Jonas hases her
. conclusion en tdentifying original sculptural elements, we simply disagres. The
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elements of the jewelry degigne in this rere are familiar aymbnls and dasigns
which cannot support a copyright =laim.

For the reasons stated above, no reqistration can be made for thess
WwWiorks.

This letter constitutes final agency action.

Sincerely,

A7 -
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I.-'L-?Lf_rzg? RS P,
David Q. Carson
General Counsel

far the Appeals Board
U.5. Copyright Office

Conna L. Mirman, E=qg.
Gottliab, Rackman & Raisman

. 270 Madisan Avenue
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