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Introduction to the Third Edition of the
COMPENDIUM OF U.S. COPYRIGHT OFFICE PRACTICES

The Compendium of U.S. Copyright Office Practices, Third Edition (the “Compendium” or
“Third Edition”) is the administrative manual of the Register of Copyrights concerning
Title 17 of the United States Code and Chapter 37 of the Code of Federal Regulations. It
provides instruction to agency staff regarding their statutory duties and provides expert
guidance to copyright applicants, practitioners, scholars, the courts, and members of the
general public regarding institutional practices and related principles of law. See 37
C.F.R.§201.2(b)(7).

Effective Date of the Third Edition

The Compendium, Third Edition was released and became effective on December 22,
2014,

The Compendium, Third Edition is a living, electronic document accessible on the official
website of the U.S. Copyright Office. The Office publishes regular revisions, as
appropriate, to reflect changes in the law and/or practices, which customers may access,
download, or print. The version posted on the Office’s website at any given time should
be consulted as the current official version. The Office maintains an archive of all
revisions so released, as well as prior versions.

Citing to the Compendium

The full title of this manual is the “Compendium of U.S. Copyright Office Practices, Third
Edition.” The full title may be abbreviated as the “Compendium.” The manual may be
cited as follows:

Full citation:

e U.S. COPYRIGHT OFFICE, COMPENDIUM OF U.S. COPYRIGHT OFFICE PRACTICES § 101
(3d ed. 2014).

Short form citation:

o COMPENDIUM (THIRD) § 101.1(A).

What the Compendium Covers

The Compendium documents and explains the many technical requirements, regulations,
and legal interpretations of the U.S. Copyright Office with a primary focus on the
registration of copyright claims, documentation of copyright ownership, and
recordation of copyright documents, including assignments and licenses. It describes
the wide range of services that the Office provides for searching, accessing, and
retrieving information located in its extensive collection of copyright records and the
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associated fees for these services. The Compendium provides guidance regarding the
contents and scope of particular registrations and records. And it seeks to educate
applicants about a number of common mistakes, such as providing incorrect,
ambiguous, or insufficient information, or making overbroad claims of authorship.

The Compendium does not cover every principle of copyright law or detail every aspect
of the Office’s administrative practices. The Office may, in exceptional circumstances,
depart from its normal practices to ensure an outcome that is most appropriate.

Standard of Deference for the Compendium

The Compendium does not override any existing statute or regulation. The policies and
practices set forth in the Compendium do not in themselves have the force and effect of
law and are not binding upon the Register of Copyrights or U.S. Copyright Office staff.
However, the Compendium does explain the legal rationale and determinations of the
U.S. Copyright Office, where applicable, including circumstances where there is no
controlling judicial authority.

The Supreme Court recognized that courts may consider the interpretations set forth in
administrative manuals, policy statements, and similar materials “to the extent that
those interpretations have ‘the power to persuade.” Christensen v. Harris County, 529
U.S. 576, 587 (2000) (internal citations omitted). “The weight of [the agency’s] judgment
in a particular case will depend upon the thoroughness evident in its consideration, the
validity of its reasoning, its consistency with earlier and later pronouncements, and all
those factors which give it power to persuade....” Skidmore v. Swift & Co., 323 U.S. 134,
140 (1944).

Courts have cited the Compendium in numerous copyright cases. See, e.g., Alaska Stock,
LLC v. Houghton Mifflin Harcourt Publishing Co., 747 F.3d 673, 684 (9th Cir. 2014)
(finding the Compendium “persuasive” concerning the registration requirements for
databases); Inhale, Inc. v. Starbuzz Tobacco, Inc., 739 F.3d 446, 449 (9th Cir. 2014)
(finding the Compendium “persuasive” on the issue of conceptual

separability); Metropolitan Regional Information Systems, Inc. v. American Home Realty
Network, Inc., 888 F. Supp. 2d 691, 706-07 (D. Md. 2012) (deferring to the Compendium
concerning the registration requirements for collective works); Rogers v. Better Business
Bureau of Metropolitan Houston, Inc., 887 F. Supp. 2d 722, 732 (S.D. Tex. 2012) (“The
Copyright Office’s ‘policy statements, agency manuals, and enforcement guidelines’ do
not carry ‘the force of law,” but they are entitled to some deference given the ‘specialized
experience and broader investigations and information’ of the agency.”); McLaren v.
Chico’s FAS, Inc., 2010 U.S. Dist. LEXIS 120185, at **9-10 (S.D.N.Y. Nov. 9, 2010)
(concluding that the Office’s interpretation of the unit of publication regulation “is
particularly compelling”).

Compendium Chapters
The Compendium’s chapter scheme addresses the following key areas:
e Background on U.S. Copyright Office and general copyright law (Chapter 100).

e Overview of the registration process (Chapter 200).
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What is copyrightable (Chapter 300).

Who may file an application for copyright registration, and distinguishing between
applicants, claimants, and correspondents (Chapter 400).

What may be or is covered by a registration and legal concepts relating to the
authorship and ownership of joint works, works made for hire, derivative works,

compilations, and collective works (Chapter 500).

How to complete an application, including general categories of works and
standards for examination (Chapter 600).

Guidance regarding the copyrightability and registrability of literary works, works
of the performing arts, and visual art works (Chapters 700, 800, and 900).

Guidance regarding the copyrightability and registrability of websites and website
content (Chapter 1000).

When and how to register multiple works with one application, one filing fee, and
one set of deposit copies (Chapter 1100).

When and how to register mask works and vessel designs (Chapters 1200
and 1300).

Types of applications and filing fees (Chapter 1400).

Identifying and filing proper deposit copies for registration and mandatory deposit
(Chapter 1500).

Conditions for, benefits of, and processes for preregistration (Chapter 1600).
How to request reconsideration of a refusal of a registration (Chapter 1700).
How to modify a registration record, such as correcting or amplifying the
information in a certificate of registration, cancelling a copyright registration, or

asserting an adverse claim to copyright (Chapter 1800).

Guidance on the meaning of publication and how to determine if a work is published
(Chapter 1900).

Registering a foreign work (Chapter 2000).

How to seek a renewal registration for works first published or registered before
January 1, 1978 (Chapter 2100).

Copyright notice and the works that are subject to the notice requirement
(Chapter 2200).
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e Recording documents related to copyright ownership, notices of termination, and
other documents that the Office records under Title 17 (Chapter 2300).

e Accessing and obtaining Office records and other Office services (Chapter 2400).

First and Second Editions of the Compendium

The first edition of the Compendium (commonly referred to as “Compendium I”)
governed the Office’s general practices for registration, recordation, and other matters
arising under the Copyright Act of 1909. Largely an internal manual, it was directed to
the Office’s examining staff. Compendium I was made available to the public for the first
time in 1967 and it was last revised in 1973. See U.S. COPYRIGHT OFFICE, Introduction

to COMPENDIUM OF U.S. COPYRIGHT OFFICE PRACTICES (1st ed. 1973); Inspection and Copying
of Records and Other Documents, 32 Fed. Reg. 9314 (June 30, 1967).

The second edition of the Compendium (commonly referred to as “Compendium II") was
also designed for internal use. Compendium Il reflects the Copyright Office’s general
practices for registration, recordation, and other matters arising under the Copyright
Act of 1976, prior to the adoption of the Third Edition. It was first published in 1984 and
revised in part in 1988 and 1998. In 1988 the Office revised Chapter 600 (Registration
Procedures) and added Chapter 1900 (Records, Indexes and Deposits). In 1998 the
Office revised Chapter 1600 (Recordation of Transfers) and Chapter 1900 (Records,
Indexes, and Deposits). See generally Change in Procedure for Recording Certain
Multiple Title Documents, 63 Fed. Reg. 23,475 (Apr. 29, 1998); Compendium of
Copyright Office Practices, 53 Fed. Reg. 20,392 (June 3, 1988); Compendium of
Copyright Office Practices, 49 Fed. Reg. 23,125 (June 4, 1984).

Although the Copyright Act of 1909 was repealed effective January 1, 1978, Compendium
I1 did not supersede Compendium I. The preface to Compendium II expressly stated

that Compendium I continued “to apply to Copyright Office actions, in situations ...
where the provisions of the Copyright Act of 1909, as amended, are dispositive.” U.S.
COPYRIGHT OFFICE, Preface to COMPENDIUM OF U.S. COPYRIGHT OFFICE PRACTICES (2d ed.
1984). In other words, Compendium I remained the governing administrative manual for
all registrations, renewals, and recordations issued by the Office prior to January 1,
1978. It also set forth the registration requirements for works published before January
1, 1978 where the applicant subsequently sought to register the work for the original
copyright term (i.e., the first twenty-eight years of the copyright), including issues
involving copyright notice and the manufacturing clause.

Compendiums I and Il are available on the Office’s website (copyright.gov/comp3/prior-
editions.html). They are also available for inspection and copying in the Records,
Research and Certification Section. See 37 C.F.R. § 201.2(b)(7).

Relationship Between the First, Second, and Third Editions of
the Compendium

To the extent there is a conflict between the Third Edition and any prior version of
the Compendium, including Compendiums I or Il or any prior version of the Third Edition,
the current official version shall control.
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The Third Edition does not comprehensively cover all U.S. Copyright Office practices
under the prior copyright law. To the extent that issues arise that are not addressed by
the Third Edition, Compendiums I and Il remain in effect and continue to be the
governing administrative manuals for practices involving those issues.

In particular, the Third Edition generally does not address practices under the Copyright
Act of 1909. Compendium I continues to be the controlling manual for registrations,
renewals, and recordations issued by the Office prior to January 1, 1978, and for the
registration requirements for works published before January 1, 1978 that were never
registered for the original copyright term. For ease of reference, however, Chapter 2100
of the Third Edition summarizes most of the relevant practices from Compendium I
concerning the registration and renewal of such works.

Similarly, the Third Edition does not address all practices involving provisions of the
Copyright Act of 1976 that have been amended or repealed since 1978. As a general
rule, Compendium II continues to be the relevant administrative manual for
registrations, renewals, and recordations issued by the Office between January 1, 1978
and the effective date of the Third Edition. In particular, Chapter 1200 of Compendium
II continues to be the governing manual concerning the manufacturing clause, although
that Chapter only applies to works published before June 30, 1986, which is the date
that the manufacturing clause expired.

Using the Compendium

The U.S. Copyright Office makes the Compendium available in PDF format. The complete
manual may be accessed or downloaded in its entirety or on a chapter-by-chapter basis.
Each chapter can be accessed through the link set forth in the table of contents for

the Compendium as a whole. Additionally, the Compendium includes a glossary of terms
that are commonly used in registration and recordation practice. These terms are
defined and linked throughout the chapters. Certain frequently used phrases are defined
for convenience.

How to Search the Compendium

The “find” feature allows users to search for specific words or phrases within the
entire Compendium or within specific chapters. To conduct a search, follow these steps:

Step 1:

e Select Find from the Edit pull-down menu in the toolbar at the top of your screen. In
the alternative, you may press Ctrl+ F to active the Find feature. A box labeled “Find”
will appear on the right side of your screen.

Step 2:

¢ Enter the word or phrase you would like to find in the box labeled Find. To search
for specific provisions of the Copyright Act, U.S. Copyright Office regulations, or
the Compendium, enter the section number you would like to find, such as “409(1)”
or “202.1”
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Step 3:

o C(lick the “previous” or “next” button. If the search term appears within the
document it will be highlighted on your screen. If the search term appears
elsewhere within the same document you may find it by clicking the “previous” or
“next” buttons again. If the search term does not appear within the document the
following message will appear: “Reader has finished searching the document. No

matches were found.” To close the Find feature, click the “x” that appears in the
upper right corner of that box.

How to Provide Comments on the Compendium

The U.S. Copyright Office welcomes input on an ongoing basis regarding

the Compendium. Comments may be emailed to the Office by using the form posted on
the Office’s website at copyright.gov/comp3/comments.html. In particular, the Office
appreciates feedback on the readability, clarity, coverage, and usability of

the Compendium. It also may consider well-developed observations regarding the
Office’s practices themselves.
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U.S. Copyright Office and the
Copyright Law: General Background

101

101.1

The U.S. Copyright Office

History of the U.S. Copyright Office

In May 1790, when Congress enacted the first federal copyright law, the U.S. Copyright
Office did not yet exist. Instead, authors and publishers recorded their claims with
federal district courts and submitted copies of their works (in those days, book, maps,
and charts) in support of their applications. These works, known as deposits, were
stored in a variety of places, including in the U.S. Department of State and the U.S.
Department of the Interior. As of 1846, the Smithsonian Institution and the Library of
Congress shared them. This meant that records of copyright ownership were scattered
among different government offices, and despite the federal scheme of protection, there
was neither a consolidated tracking system nor centralized plan for preserving or using
deposited works.

In 1870, Congress moved registration and deposit functions from the dispersed federal
courts to the Library of Congress, which under Ainsworth Spofford advocated for and
utilized the deposit copies as a foundation for the Library’s collection. This move helped
transform the Library of Congress into a national institution. However, as copyright law
evolved in both scope and complexity, the Nation and the Congress began grappling
with a variety of policy issues that required leadership and expertise, including, for
example, provisions that extended the public performance right to musical compositions
and provided corresponding criminal penalties and injunctive relief, and amendments
establishing reciprocity with foreign governments. Moreover, the volume of copyright-
related work required greater focus and segregation from general Library functions. See
Condition of the Library of Congress: Hearings Before the Joint Committee on the Library,
54th Cong. (1897) (statement of Ainsworth Spofford) (“The fruit of [the Copyright Act]
has been to enormously enrich the Library of Congress. On the other hand, it has at the
same time enormously increased the difficulties of administration in such miserably
narrow quarters.”), reprinted in S. REP. N0. 54-1573, at 28 (1897).

In 1897, Congress established and funded the U.S. Copyright Office as a separate
department within the Library and created the position of Register of Copyrights to
head it. Since that act, the Register has been appointed by, and works under the general
direction of, the Librarian of Congress. This appointment authority, however, required
that the Librarian thereafter be appointed with the advice and consent of the Senate.
Thus, at the dawn of the twentieth century, Congress had not only created a formal
foundation for copyright administration, but also created the Register as the central
position of related expertise within the U.S. government, who in turn developed an
expert staff.
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As with other matters of intellectual property law, Congressional Rules give the
respective judiciary committees of both chambers legislative jurisdiction over all
copyright matters. See Senate Rule XXV; House Rule X. The Register is the principal
advisor to Congress regarding domestic and international copyright issues, but also
works closely and collaboratively with other federal departments and agencies on
copyright matters.

The longstanding role of the U.S. Copyright Office in policy matters was codified in the
Copyright Act. 17 U.S.C. § 701. The work of the Office takes several forms. It provides
expert subject matter assistance to Congress on copyright policy and interpretation of
the copyright law; provides drafting support, including analysis and assistance for
copyright legislation and legislative reports; undertakes studies and public roundtables
for Congress; and offers advice on compliance with treaties and trade agreements.

As a critical office within the U.S. government, the U.S. Copyright Office also works
closely with executive branch offices, including most regularly the Department of
Justice, the White House, the Office of the U.S. Trade Representative, the Department of
Commerce and U.S. Patent and Trademark Office, and the Department of State. It
provides policy analysis to these offices; participates in copyright-related litigation;
provides support on trade and enforcement measures; participates on U.S. delegations
to intergovernmental meetings and in other international events; hosts copyright
training for copyright officials from foreign countries; and provides outreach and
education on a routine basis.

The Register of Copyrights has an especially important relationship with the
Undersecretary for Intellectual Property, who heads the U.S. Patent and Trademark
Office and advises the President on intellectual property matters. These officers
frequently work together in the international arena and the Undersecretary must
consult with the Register “on all copyright and related matters” that involve his Office.
35 U.S.C. § 2(c)(5). The U.S. Copyright Office also works closely with the Intellectual
Property Enforcement Coordinator (the “IPEC”), based in the Executive Office of the
President. The Register is a statutory member of the IPEC’s interagency intellectual
property enforcement advisory committee. 15 U.S.C. § 8111(b)(3)(A)(ii).

Finally, the U.S. Copyright Office’s unique position as the guardian of copyright
registration documents deserves special mention. The Office maintains a wealth of
information about the different types of works that have been registered in the United
States throughout the years. This amounts to an unparalleled database of cultural
heritage, as the Office has registered millions of copyright claims for authors, artists,
publishers, producers, and distributors of creative works since 1897. The Office
annually registers more than half a million copyright claims, records more than 10,000
documents relating to chain of title and other copyright-related matters in connection
with hundreds of thousands of titles, and collects more than $300 million dollars in
statutory licensing funds. Likewise, it has facilitated the acquisition of hundreds of
thousands of copies of books, serial publications, sound recordings, motion pictures,
photographs, maps, and prints for the Library’s collection.
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101.2

101.2(A)

U.S. Copyright Office records also provide a glimpse into the evolution of U.S.
registration practices and related rights. Examples of some important historic
registrations include:

e First federal registration of a work: John Barry’s book, The Philadelphia Spelling
Book, registered with the U.S. District Court for the District of Pennsylvania in 1790.

e Registration of the Statue of Liberty: On August 31, 1876, Henry de Stuckle and
Auguste F. Bartholdi secured registration number 9939-G for the “Statue of
American Independence,” as the Statue of Liberty was first named. The copyright
claim was filed in America’s centennial year, a decade before the statue was erected
in New York Harbor.

e First motion picture registrations: The Edison Kinetoscopic Record of a Sneeze,
January 7, 1894, submitted on January 9, 1894, is the earliest extant copyrighted
motion picture in the Library of Congress’s collections. The short clip, known in film
circles as Fred Ott’s Sneeze, shows a mustachioed man sneezing. The motion picture
was registered as a series of photographs because motion pictures were not covered
by U.S. copyright law until 1912. The first work registered as a motion picture was
the Republic Film Company’s September 12, 1912 registration for Black
Sheep’s Wool.

o First television show registration: “Unexpected Guest” by Hopalong Cassidy,
registered in 1947.

e First computer program registration: John F. Banzhaf’s computer program to
compute automobile distances, registered in 1964.

e  First sound recording registration: Bob and Dorothy Roberts’s “Color Photo
Processing Cassette, An Accurate Sound Signal and Oral Instruction System for
Processing,” registered on February 15, 1972.

Organization of the U.S. Copyright Office

The Register of Copyrights is the Director of the U.S. Copyright Office and a recognized
leader and lawyer within the U.S. government. By statute, the Register works under the
general direction of the Librarian of Congress and carries out a variety of legal and
policy functions that are enumerated throughout Title 17. The U.S. Copyright Office has
seven main divisions, in addition to the Register’s Office, and several hundred staff.
There are four Associate Registers of Copyrights and three additional division heads
that report directly to the Register and help to carry out her statutory mandate. An
organizational chart is available at www.copyright.gov/docs/c-711.pdf.

Office of the Register

The Office of the Register of Copyrights has overall responsibility for the U.S. Copyright
Office and its statutory mandate, specifically: for legal interpretation of the copyright
law; administering the provisions of Title 17; promulgating copyright regulations;
advising Congress and other government officials on domestic and international
copyright policy and other intellectual property issues; determining personnel and
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101.2(B)

101.2(C)

101.2(D)

101.2(E)

other resource requirements for the Office; organizing strategic and annual program
planning; and preparing budget estimates for inclusion in the budget of the Library of
Congress and U.S. government.

Office of the General Counsel

The Office of the General Counsel (“OGC”) is headed by the General Counsel and
Associate Register of Copyrights, who is an expert copyright attorney and one of four
legal advisors to the Register. This Office assists the Register in carrying out critical
work of the U.S. Copyright Office regarding the legal interpretation of the copyright law.
The General Counsel liaisons with the Department of Justice, other federal departments,
and the legal community on a wide range of copyright matters, including litigation and
the administration of Title 17. The General Counsel also has primary responsibility for
the formulation and promulgation of regulations and the adoption of legal positions
governing policy matters and the practices of the U.S. Copyright Office.

Office of Policy and International Affairs

The Office of Policy and International Affairs (“PIA”) is headed by the Associate Register
of Copyrights and Director of Policy and International Affairs, who is an expert copyright
attorney and one of four legal advisors to the Register. This Office assists the Register
with critical policy functions of the U.S. Copyright Office, including domestic and
international policy analyses, legislative support, and trade negotiations. PIA represents
the U.S. Copyright Office at meetings of government officials concerned with the
international aspects of intellectual property protection, and provides regular support
to Congress and its committees on statutory amendments and construction.

Office of Registration Policy and Practice

The Office of Registration Policy and Practice is headed by the Associate Register of
Copyrights and Director of Registration Policy and Practice, who is an expert copyright
attorney and one of four legal advisors to the Register. This Office administers the U.S.
copyright registration system and advises the Register of Copyrights on questions of
registration policy and related regulations and interpretations of copyright law. This
Office has three divisions: Literary, Performing Arts, and Visual Arts, which are
described in Chapters 700, 800, and 900 of this Compendium, respectively. It also has a
number of specialized sections, for example, in the area of motion pictures. This Office
executes major sections of the Compendium of Copyright Office Practices, particularly
with respect to the examination of claims and related principles of law.

Office of Public Information and Education

The Office of Public Information and Education (“PIE”) is headed by the Associate
Register for Public Information and Education, who is an expert copyright attorney and
one of four legal advisors to the Register. This Office informs and helps carry out the
work of the Register and the U.S. Copyright Office in providing authoritative information
about the copyright law to the public and establishing educational programs. The Office
publishes the copyright law and other provisions of Title 17; maintains a robust and
accurate public website; creates and distributes a variety of circulars, information
sheets, and newsletters, including NewsNet; responds to public inquiries regarding
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provisions of the law, explains registration policies, procedures, and other copyright-
related topics upon request; plans and executes a variety of educational activities; and
engages in outreach with various copyright community stakeholders.

Office of Public Records and Repositories

The Office of Public Records and Repositories is headed by the Director, who is an
expert in public administration and one of the Register’s top business advisors. This
Office is responsible for carrying out major provisions of Title 17, including establishing
records policies; ensuring the storage and security of copyright deposits, both analog
and digital; recording licenses and transfers of copyright ownership; preserving,
maintaining, and servicing copyright-related records; researching and providing
certified and uncertified reproductions of copyright deposits; and maintaining the
official records of the U.S. Copyright Office. Additionally, the Office engages regularly in
discussions with leaders in the private and public sectors regarding issues of metadata,
interoperability, data management, and open government.

Office of the Chief Information Officer

The Office of the Chief Information Officer is headed by the Chief Information Officer
(“C1I0™), who is the Register’s top advisor on the development and implementation of
technology policy and infrastructure. The Office of the CIO provides strategic leadership
and direction for necessary planning, design, development, and implementation of the
U.S. Copyright Office’s automated initiatives. The Office of the CIO is a liaison to the
central technology office of the Library of Congress, which administers the U.S.
Copyright Office’s networks and communications. The CIO also supervises the Copyright
Technology Office (“CT0”). CTO maintains the U.S. Copyright Office’s enterprise-wide
information technology systems for registration, recordation, public records
management and access, and related public services, as well as internal and external
help desk functions.

Office of the Chief of Operations

The Office of the Chief of Operations is headed by the Chief of Operations (“C00”), who
advises the Register on core business functions and coordinates and directs the day-to-
day operations of the U.S. Copyright Office. The Office of the COO supervises financial
controls, budget, human capital, statutory royalty investments, mandatory deposits and
acquisitions, contracts, and strategic planning functions. This Office interacts with every
other senior management office that reports to the Register and frequently coordinates
and assesses institutional projects. The COO chairs the U.S. Copyright Office’s operations
committee.

The following divisions fall under the oversight of the Chief of Operations:

Receipt Analysis and Control Division

The Receipt Analysis and Control Division is responsible for sorting, analyzing, and
scanning incoming mail; creating initial records; labeling materials; and searching,
assembling, and dispatching electronic and hard copy materials and deposits to the
appropriate service areas. The Division is responsible for operating the U.S. Copyright
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Office’s central print room, mail functions, and temporary storage. The Division also
processes all incoming fees and maintains accounts, related records, and reports
involving fees received.

Licensing Division

The Licensing Division administers certain statutory licenses set forth in the Copyright
Act. The Division collects royalty payments and examines statements of account for the
cable statutory license (17 U.S.C. § 111), the satellite statutory license for retransmission
of distant television broadcast stations (17 U.S.C. § 119), and the statutory license for
digital audio recording technology (17 U.S.C. chapter 10). The Division also accepts and
records documents associated with the use of the mechanical statutory license (17 U.S.C.
§ 115).

Copyright Acquisitions Division

The Copyright Acquisitions Division (“CAD”) administers the mandatory deposit
requirements of the Copyright Act, acting as a trusted intermediary between copyright
owners of certain published works and the acquisitions staff in the Library of

Congress. 17 U.S.C. § 407. This Office creates and updates records for the copies received
by the U.S. Copyright Office; demands particular works or particular formats of works as
necessary; administers deposit agreements between the Library and copyright owners;
and assists the Office in public discussions and rulemakings regarding the submission
requirements for digital works and the best edition requirements.

Functions of the U.S. Copyright Office

The functions of the U.S. Copyright Office are set forth in Title 17 of the U.S. Code, which
includes the provisions of the Copyright Act of 1976 as well chapters on the Digital
Millennium Copyright Act (“DMCA”), vessel designs, and other sui generis protections
and exemptions (referenced in this Compendium, as the case may require, as “Title 17,”
the “DMCA,” or the “Copyright Act,” or with respect to the latter, the “1976 Act” or “Act”).
The statute directs the Register of Copyrights, as Director of the U.S. Copyright Office, to
carry out a variety of activities, which are described in Sections 101.3(A) through
101.3(D).

National Copyright Registration and Recordation System

The Copyright Act establishes the U.S. Copyright Office’s statutory obligation to
administer both a copyright registration and copyright recordation system on behalf of
the Nation. Pursuant to its provisions, the Office undertakes the following duties, among
others:

e Registration: The U.S. Copyright Office examines applications for registering claims
to copyright and any accompanying deposit copy(ies) to determine whether they
satisfy the statutory requirements for registrability, including copyrightability, and
otherwise comply with the Office’s regulations. Based on its findings, the Office then
either registers or refuses to register the claims. Many of the controlling provisions
for registration are set forth in Chapter 4 of the Copyright Act. Section 408 of the Act
authorizes the Register to promulgate regulations to allow identifying material in
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place of deposit copy(ies), permit the registration of groups of related works with
one application, and provide for the correction and amplification of

registrations. Section 410 of the Act sets forth the Register’s authority to examine
and either register or refuse copyright claims. Sections 411 and 412 address
registration as a prerequisite for civil infringement claims and certain remedies.
Chapters 200 through 2200 of this Compendium discuss the Office’s policies and
practices relating to the examination of claims for copyright registration.

Recordation: The statutory provisions governing recordation are set forth

in Chapter 2 of the Copyright Act. Under Section 205, any transfer of copyright
ownership or other document relating to copyright may be recorded in the U.S.
Copyright Office, subject to certain conditions. The recordation of documents
pertaining to transfers or other ownership matters is voluntary, but recommended
because: (i) it provides constructive notice of the facts stated in the recorded
document if certain conditions have been met; (ii) when a transfer of copyright is
timely recorded (within one month of its execution in the United States or two
months of its execution outside of the United States, or any time before a conflicting
transfer is recorded), the recorded transfer prevails over a later executed transfer;
and (iii) a complete public record may mitigate problems related to orphan works.
Interested parties also record or consult documents pertaining to licenses, death of
authors, expiration of term, wills, trusts, security interests, and mortgages, to name
a few. For a discussion of some of these documents, see Chapter 2300 of

this Compendium.

Termination notices: The Copyright Act allows, under certain circumstances, authors
or their heirs to terminate an agreement that previously granted one or more of the
author’s exclusive rights to a third party. These termination provisions are set forth
in Sections 203, 304(c), and 304(d) of the Act. To terminate an agreement, a notice
of termination must be served on the grantee, and it must be recorded with the U.S.
Copyright Office in a timely manner as a condition of effect. 17 U.S.C. §§
203(a)(4),304(c)(4), 304(d)(1). For a discussion of recordation of notices of
termination, see Chapter 2300, Section 2310 of this Compendium.

Public records: The U.S. Copyright Office maintains extensive public records of
copyright claims dating back to 1870 and in some instances earlier, including:

o Certificates of registration, which attest that registration has been made and
may constitute prima facie evidence of the validity of the copyright and of the
facts stated in the certificate (if registration is made before publication or within
five years of first publication). 17 U.S.C. § 410(c).

e The online public record, which provides the basic facts of registrations and
recordations made after January 1, 1978. This information is available in a
searchable database on the Office’s website at www.copyright.gov/.

e The Copyright Card Catalog, which is a physical archive available for public use
at the Copyright Office in searching for completed registrations and recorded
documents made before January 1, 1978.
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In some circumstances, the Office will issue certified copies of applications,
correspondence, deposit copy(ies), documents, and other materials submitted to the
Office in connection with copyright registrations and recorded documents. In addition,
the Office has a reference search service that provides search reports regarding the facts
of registration and recordation contained in the Office’s files. For a discussion of these
services, see Chapter 2400 of this Compendium.

e Mandatory deposit: The U.S. Copyright Office administers Section 407 of the
Copyright Act, which requires copyright owners to deposit certain published works
with the Library of Congress for its collections. In this role, the Office may facilitate,
demand, negotiate, or exempt the provision of copies or phonorecords. Absent a
special exemption, the law requires that one or two copies of the best edition of
every copyrightable work published in the United States be sent to the Office within
three months of publication, regardless of whether a claim in the work is
registered. 17 U.S.C. § 407(a). For a detailed discussion of mandatory deposit,
see Chapter 1500, Section 1511 of this Compendium.

e Service provider directory: The Office of Public Records and Repositories administers
a directory of service provider agents to receive notifications of claims of
infringement as provided under Section 512(c) of the Copyright Act.

e  Mask works: The U.S. Copyright Office examines and registers claims to mask works
fixed in semiconductor chip products filed under the Semiconductor Chip Protection
Act of 1984, title III of Pub. L. No. 98-620, 98 Stat. 3335, 3347 (codified as amended
at 17 U.S.C. §§ 901-914). Chapter 1200 of this Compendium discusses the
examination of claims in mask works.

o Vessel designs: The U.S. Copyright Office examines and registers claims in vessel
designs filed under the Vessel Hull Design Protection Act, title V of the Digital
Millennium Copyright Act, Pub. L. No. 105-304, 112 Stat. 2860, 2905 (1998)
(codified as amended at 17 U.S.C. §§1301-1332). Chapter 1300 of this Compendium
discusses the examination of claims in vessel designs.

Regulatory Work

The U.S. Copyright Office promulgates regulations regarding its policies and procedures
pursuant to the provisions of Title 17, which authorizes the Register of Copyrights “to
establish regulations not inconsistent with law for the administration of the functions
and duties made the responsibility of the Register under this title.” 17 U.S.C. § 702.
These regulations are subject to the approval of the Librarian of Congress, who is the
agency head. See id.

Congress expressly made the Register’s actions under Title 17 subject to the provisions
of the Administrative Procedure Act of June 11, 1946, as amended. 17 U.S.C. § 701(e).

Advising Congress and Intergovernmental Work

The Register advises Congress on national and international copyright issues. The U.S.
Copyright Office also works closely with the federal departments and agencies discussed
in Section 101.1 above. 17 U.S.C. § 701. Among other things, the Office provides expert
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assistance to Congress in the interpretation of Title 17 and compliance with
international agreements, such as the Berne Convention for the Protection of Literary
and Artistic Works (the “Berne Convention”) and the WIPO Internet Treaties. The Office
also conducts public discussions on law and policy; produces major legal studies, makes
policy recommendations; participates in copyright-related litigation when the U.S.
government has an interest; provides support on trade and enforcement measures;
attends intergovernmental meetings and other international events; and hosts copyright
training for copyright officials from foreign countries.

Administering Statutory Licenses

As discussed in Section 101.2(H)(2), the U.S. Copyright Office’s Licensing Division
administers the statutory licenses for cable and satellite retransmissions and the
statutory license for digital audio recording technology. It also records certain
documents associated with the mechanical statutory license. These statutory licenses
allow third parties to make certain limited uses of copyrighted works without the
copyright owners’ permission, provided that certain statutory requirements are met.
The Division deducts its operating costs from these royalty fees and invests the balance
in interest-bearing securities with the U.S. Treasury for later distribution to copyright
owners.

U.S. Copyright Office Seal

The Register of Copyrights has adopted the following official seal pursuant to the
authority of the Copyright Act. 17 U.S.C. § 701 (c); Notice of New Copyright Office Seal,
68 Fed. Reg. 71,171 (Dec. 22, 2003). The U.S. Copyright Office uses this seal

on certificates of registration, certified records, and in connection with other official
documents, including reports to Congress.

Sources of Law

U.S. copyright law is derived from several authoritative sources, including the U.S.
Constitution, statutory provisions, court decisions, and regulations. These sources and
their role in shaping copyright law in the United States are reviewed in Sections 102.1
through 102.7 below.
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Constitutional Basis for and Purpose of Copyright Law

Copyright has been a part of the American legal landscape since colonial times, when
many of the colonies adopted copyright laws. See U.S. COPYRIGHT OFFICE BULLETIN 3,
COPYRIGHT ENACTMENTS 1783-1900, at 9-29 (listing copyright laws enacted by
Connecticut, Massachusetts, Maryland, New Jersey, New Hampshire, Rhode Island,
Pennsylvania, South Carolina, Virginia, North Carolina, Georgia, and New York between
1783 and 1786), available at www.copyright.gov/history/Copyright_Enactments_1783-
1973.pdf. Upon ratification, the U.S. Constitution provided Congress with the ability to
make federal laws to protect copyright. Specifically, Article 1, Section 8, Clause 8 (which
includes the “Copyright Clause”) states that “Congress shall have Power ... To promote
the Progress of Science and useful Arts, by securing for limited Times to Authors and
Inventors the exclusive Right to their respective Writings and Discoveries.” The
promotion of “science,” as that term is used in the Copyright Clause, is understood to
refer to the purpose of copyright law (despite the contemporary usage of the term). See
Eldred v. Ashcroft, 537 U.S. 186, 197 (2003). The Supreme Court has confirmed that this
clause empowers Congress to enact a copyright system. See Golan v. Holder, 132 S. Ct.
873, 887-88 (2012).

U.S. courts have analyzed the purpose of the Copyright Clause in a number of cases. The
Supreme Court has interpreted the Copyright Clause to mean that copyright laws should
promote both the creation and dissemination of creative works. See, e.g., Golan, 132 S.
Ct. at 888-89. Thus, “[t]he Framers intended copyright itself to be the engine of free
expression.” Harper & Row Publishers, Inc. v. Nation Enterprises et al., 471 U.S. 539, 558
(1985); see also Golan, 132 S. Ct. at 890 (“By establishing a marketable right to the use of
one’s expression, copyright supplies the economic incentive to create and disseminate
ideas.”).

Statutes and Regulations

Congress has exercised its authority to enact federal copyright laws on numerous
occasions. The first Copyright Act, enacted in 1790, and subsequent laws are
summarized in the historical timeline in Section 102.7 below. The current Copyright Act
was enacted in 1976 and became effective on January 1, 1978. It has been amended
numerous times since its enactment. The Copyright Act protects “original works of
authorship” that are “fixed in any tangible medium of expression....” 17 U.S.C. §

102(a). Section 106 of the Act provides copyright holders with a number of exclusive
rights (including the right to reproduce works, prepare derivative works, distribute
works, and in certain cases, to publicly perform and display works). It also provides
certain exceptions and limitations to these exclusive rights. See 17 U.S.C. §§ 107-122.

Works that predate the effective date of the 1976 Act are governed by statutory
provisions of the 1909 Copyright Act; the most relevant of these provisions are
discussed in Chapter 2100 of this Compendium.

Copyright Act of 1976

The 1976 Act replaced the 1909 Copyright Act and changed much of how copyright law
operates, including as follows:
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e The 1976 Actimplemented a new calculus for determining the duration of copyright
(known as the “term of protection” or, more simply, the “term”). Previously, works
were protected for a specific initial term and could be renewed for an
additional renewal term. The 1976 Act does not require renewal. In most cases, the
Act provides protection to works based on the time frame of the author’s life plus
seventy years. 17 U.S.C. § 302(a). In the case of an anonymous work,

a pseudonymous work, or a work made for hire, the copyright lasts for a term of
ninety-five years from the year of its first publication, or a term of one hundred
twenty years from the year of its creation, whichever expires first. 17 U.S.C. § 302(c).

e  Unlike prior U.S. copyright laws, copyright protection under the 1976 Act is not
contingent on publication or registration. All copyrightable works are now
protected from the moment of fixation in a tangible medium of expression,
regardless of whether they are published, registered, or recorded at any time. 17
U.S.C.§ 102(a).

e The 1976 Act (in Sections 203, 304(c), and 304(d)) allows an author to terminate
certain grants of copyright in the author’s work after a specified number of years.
The 1909 Act, by contrast, gave the author an opportunity to recoup his or her rights
by vesting the copyright in the renewal term in the author, meaning that the author
had to provide a separate grant expressly to a publisher or other third party for the
renewal term(i.e, after the first twenty-eight years).

e The 1976 Act added protections for certain additional types of works, including
pantomime and choreography. 17 U.S.C. § 102(a)(4). Since 1976, the statute has
been amended to provide copyright protection for architectural works and certain
protection for mask works and vessel designs.

e (Congress added numerous exceptions and limitations to the statute (currently set
forth in Sections 107 through 122 of the Act), including Section 107 (which codified
the judicially-created fair use doctrine) and Section 108 (which created specific
exceptions for libraries and archives).

Congress has updated the 1976 Act several times. For more information concerning
these amendments, see the historical timeline in Section 102.7 below.

U.S. Copyright Office Regulations

Section 702 of the Copyright Act authorizes the Register of Copyrights, subject to the
approval of the Librarian of Congress, to promulgate regulations relating to the
Register’s duties, including the registration of copyrights. Pursuant to this authority, the
U.S. Copyright Office has promulgated regulations pertaining to the examination and
registration of copyrights and the recordation of transfers of copyright ownership,
among other things. These regulations are embodied in Title 37 of the Code of Federal
Regulations. They cover a variety of registration topics, such as how to submit
applications, how to contest the Office’s refusal to issue a copyright registration, and
specific deposit requirements. Ordinarily, when the Office decides to issue a new
regulation, it publishes a notice of proposed rulemaking in the Federal Register in
accordance with the Administrative Procedure Act. 17 U.S.C. § 701(e); see also 5 U.S.C. §
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553. Typically, the Office also notifies the public through its NewsNet service. In most
cases, the public is invited to provide comments on proposed regulations for the Office’s
consideration.

Administrative Procedure Act

Congress expressly made the Register’s actions under the Copyright Act subject to the
provisions of the Administrative Procedure Act of June 11, 1946, as amended. 17 US.C. §
701(e). Congress legislated only one express exception to this rule: Section 706(b) of the
Copyright Act which provides for the U.S. Copyright Office to issue regulations
specifying the conditions under which the Office may authorize or furnish copies or
reproductions of deposited articles retained by the Office.

Federal Court Decisions

Federal courts have interpreted the 1976 Act on numerous occasions, resulting in a
well-developed body of case law. Sometimes courts decide issues that are not squarely
addressed by the 1976 Act and, in doing so, develop standards that are consistent with
the Act and provide additional guidance. Thus, certain copyright law doctrines are
derived largely from court decisions.

For example, the Copyright Act does not explain what level of creativity is necessary for
a work to qualify as a “work of authorship” under the Act. Section 102(a) of the Act
states — without further elaboration — that “[c]opyright protection subsists... in
original works of authorship fixed in any tangible medium of expression, now known or
later developed, from which they can be perceived, reproduced, or otherwise
communicated, either directly or with the aid of a machine or device.” Numerous courts
have analyzed what an original work of authorship is under the Act. For more
information on the originality requirement, see Chapter 300, Section 308 of

this Compendium.

The standards for comparing works and determining when a work protected by
copyright is infringed by another work also come from judicial doctrine. For instance,
courts have held that, to prevail in a copyright infringement case, a copyright owner
must show (i) direct evidence that the defendant copied the copyright owner’s work, or
(ii) that the defendant had access to the copyrighted work, and (iii) that the copyright
owner’s and defendant’s works are substantially similar.

Certain U.S. copyright law doctrines are entirely judicially-created and have never been
directly codified in the Act, such as theories of contributory and vicarious liability for

infringement. Others, such as principles of fair use (Section 107 of the Act), are codified
at a high level in the 1976 Act, but are interpreted on a case-by-case basis by the courts.

For these reasons, it is important to consult court opinions on copyright-related issues.
When doing so, note that copyright law doctrines may differ among jurisdictions, as
different circuits have followed different standards. For example, the infringement
standard in the Ninth Circuit is somewhat different from that of the First and the Second
Circuits. Additionally, some circuits allow a claim for copyright infringement to be
brought upon submission of an application for registration to the U.S. Copyright Office
under Section 411 of the Copyright Act, while others require a certificate of registration
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or refusal to register issued by the Office. For more information on this issue,
see Chapter 600, Section 625.5 of this Compendium.

State Laws

U.S. copyright protection is governed by federal law. Section 301(a) of the 1976 Act
preempts all similar protections provided by state law, other than with respect to sound
recordings fixed before February 15, 1972, as provided under Section 301(c) of the Act.
Preemption applies only when a state law provides protections that are equivalent to
those set forth in the Copyright Act (i.e., rights equivalent to any of the exclusive rights
under Section 106 of the Act in fixed works of authorship that fall within the subject
matter of copyright). There are a significant number of court decisions interpreting
exactly when a state claim is close enough to an exclusive right provided by the
Copyright Act to be preempted. This case law should be consulted for questions
regarding preemption and may vary to some extent by jurisdiction.

Sections 301(b) and (c) of the 1976 Act also specifically set forth some types of
copyright-like protections that states may provide. These include: (i) works not fixed in
a tangible medium of expression; (ii) pre-1972 sound recordings; (iii) state and local
landmarks, historic preservation, zoning, or building codes relating to architectural
works protected under Section 102(a)(8) of the Act; and (iv) causes of actions for acts
that took place before January 1, 1978.

Territorial Scope of U.S. Copyright Law

Generally speaking, U.S. copyright law applies only to acts that take place in the United
States, including the Commonwealth of Puerto Rico and U.S. territories. See Subafilms,
Ltd. V. MGM-Pathe Communications Co., 24 F.3d 1088, 1094-95 (9th Cir. 1994). Under
the Berne Convention, national law applies to foreign works, and the law of the country
in which infringement takes place generally applies to infringement disputes. Berne
Convention for the Protection of Literary and Artistic Works, art. 5(1), (3), Sept. 9, 1886,
as revised at Paris on July 24, 1971 and amended on Sept. 28, 1979, S. Treaty Doc. No.
99-27 (1986). Thus, copyright infringement that occurs in the United States is governed
by U.S. law. However, courts may look to the law of a foreign country where ownership
of the work was established or transferred in cases where questions are raised
concerning foreign ownership and copyright origin even in the context of a U.S.
infringement action. See, e.g., Itar-Tass Russian News Agency v. Russian Kurier, Inc., 153
F.3d 82, 88-92 (2d Cir. 1998).

Timeline of Selected Historical Dates in U.S. Copyright Law

The United States has a long and rich history of copyright law. Below is a timeline of
some of the most interesting developments that have occurred since the colonial era. In
addition to this timeline, the U.S. Copyright Office’s website includes a wealth of
historical information, including additional notable dates, extensive information on past
copyright laws, and prior publications (www.copyright.gov/history).

e August 18, 1787: James Madison submits to the framers of the Constitution a
provision “to secure to literary authors their copyrights for a limited time.”
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June 23, 1789: First federal bill relating to copyrights (H.R.10) presented to the first
Congress.

May 31, 1790: Congress enacts the first federal copyright law, “An act for
encouragement of learning by securing copies of maps, charts, and books to the
authors and proprietors of such copies during the times therein mentioned.” This
law provided for a term of fourteen years with the option of renewing the
registration for another fourteen-year term. The law only applied to books, maps,
and charts. It also noted that a copyright should be registered in the U.S. district
court where the author or proprietor resided (not the U.S. Copyright Office, which
had not yet been created).

April 29, 1802: Congress adds prints to works protected by copyright law.

February 3, 1831: First general revision of the copyright law. Music added to works
protected against unauthorized printing and vending. First term of copyright
extended to twenty-eight years with the option of renewal for another fourteen-year
term.

August 18, 1856: Congress passes a supplementary law to protect dramatic
compositions.

December 31, 1864: President Abraham Lincoln appoints Ainsworth Rand Spofford
to be the sixth Librarian of Congress. Spofford served as the de facto Register of
Copyrights until the formal position of Register was created in 1897.

March 3, 1865: Congress enacts “An Act to amend the several Acts respecting
Copyright,” which added protections for photographs and photographic negatives.

July 8, 1870: In this second major revision of copyright law, Congress centralized
copyright activities (including registration and deposit) in the Library of Congress.
The law added “works of art” to the list of protected works and reserved to authors
the right to create certain derivative works, including translations and dramatizations.

March 3, 1891: With the passage of the International Copyright Act, Congress
extended copyright protection to certain works by foreign authors. This was the
first U.S. copyright law authorizing establishment of copyright relations with foreign
countries.

July 1891: The Catalog of Copyright Entries, which includes records of registered
works, is published in book form for the first time.

1895: Congress mandates that U.S. government works are not subject to copyright
protection.

January 6, 1897: Congress enacts a law to protect music against unauthorized public
performance.
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February 19, 1897: The U.S. Copyright Office is established as a separate department
of the Library of Congress. Position of Register of Copyrights created.

July 1, 1909: Effective date of third general revision of the copyright law. Certain
classes of unpublished works now eligible for registration. Term of statutory
protection for a work copyrighted in published form measured from the date of
publication of the work. Renewal term extended from fourteen to twenty-eight
years.

August 24, 1912: Motion pictures, previously allowed to be registered only as a
series of still photographs, added as a class of protected works.

July 13, 1914: President Woodrow Wilson proclaims U.S. adherence to the Buenos
Aires Copyright Convention of 1910, which established copyright protection

between the United States and certain Latin American nations.

July 1, 1940: Effective date of transfer of jurisdiction for the registration of
commercial prints and labels from the U.S. Patent Office to the U.S. Copyright Office.

July 30, 1947: The copyright law codified as Title 17 of the U.S. Code.

January 1, 1953: Recording and performing rights extended to nondramatic literary
works.

September 16, 1955: United States becomes party to the 1952 Universal Copyright
Convention as revised in Geneva, Switzerland.

September 19, 1962: First of nine special acts extending terms of subsisting renewal
copyrights pending congressional action on general copyright law revision.

February 15, 1972: Effective date of the act extending limited copyright protection
to sound recordings fixed and first published on or after this date.

March 10, 1974: United States becomes a member of the Convention for the
Protection of Producers of Phonograms Against Unauthorized Duplication of Their

Phonograms.

July 10, 1974: United States becomes party to the 1971 revision of the Universal
Copyright Convention as revised at Paris, France.

October 19, 1976: Fourth general revision of the copyright law signed by President
Gerald Ford. This extensive revision included numerous provisions that modernized
copyright law, as described in Section 102.2(A) above.

January 1, 1978: Effective date of principal provisions of the 1976 copyright law.

December 12, 1980: Copyright law amended to address computer programs.

Chapter 100 : 18

12/22/2014



COMPENDIUM OF U.S., COPYRIGHT OFFICE PRACTICES, Third Edition

May 24, 1982: Section 506(a) amended to provide that persons who infringe
copyright willfully and for purposes of commercial advantage or private financial
gain shall be subject to criminal penalties.

October 4, 1984: Effective date of Record Rental Amendments of 1984, which
granted the owner of copyright in a sound recording the right to authorize or
prohibit the rental, lease, or lending of phonorecords for direct or indirect
commercial purposes.

November 8, 1984: Federal statutory protection for mask works became available
under the Semiconductor Chip Protection Act, with the U.S. Copyright Office
assuming administrative responsibility. The Office began registering claims in mask
works on January 7, 1985.

June 30, 1986: Expiration of the manufacturing clause of the Copyright Act of 1976,
which required that certain types of works be typeset, printed, and bound in the
United States. For more information about the manufacturing clause under the 1909
Act, see Chapter 2100 of this Compendium.

March 1, 1989: The effective date of United States adherence to the Berne
Convention for the Protection of Literary and Artistic Works, as revised in Paris,
France in 1971.

December 1, 1990: Copyright protection extended to architectural works. Section
106A added to copyright law by the Visual Artists Rights Act, which allows authors
of certain types of visual works of art certain moral rights of attribution and
integrity.

December 1, 1990: Effective date of the Computer Software Rental Amendments Act.
Grants the owner of copyright in computer programs the exclusive right to
authorize or prohibit the rental, lease, or lending of a program for direct or indirect
commercial purposes.

June 26, 1992: Renewal registration becomes optional on a prospective basis. Any
work in its twenty-eighth year of copyright protection no longer requires a renewal
application with the U.S. Copyright Office in order for the copyright to extend into
and through the renewal term. As such, all works initially copyrighted between
January 1, 1964 and December 31, 1977 were renewed automatically, even if the
party entitled to claim the renewal copyright failed to file a timely renewal with the
Office.

October 28, 1992: Effective date of the Audio Home Recording Act. The Act requires
the placement of serial copy management systems in digital audio recorders and
imposes royalties on the sale of digital audio recording devices and media that are
distributed to the copyright owners.

December 17, 1993: Copyright Royalty Tribunal Reform Act of 1993 eliminates the
existing Copyright Royalty Tribunal and replaces it with ad hoc Copyright
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Arbitration Royalty Panels administered by the Librarian of Congress and the U.S.
Copyright Office.

December 8, 1994: The Uruguay Round Agreements Act restores copyright to
certain foreign works under protection in the source country but in the public
domain in the United States. It also repeals the sunset of the Software Rental
Amendments Act and creates legal measures to prohibit the unauthorized fixation
and trafficking in sound recordings of live musical performances and music videos.

November 16, 1997: The No Electronic Theft (NET) Act defines “financial gain” in
relation to copyright infringement and sets penalties for willfully infringing a
copyright either for the purposes of commercial advantage or private financial gain
or by reproducing or distributing (including by electronic means) phonorecords of a
certain value.

October 27, 1998: The Sonny Bono Copyright Term Extension Act extends the term
of copyright for most works by twenty years.

October 28, 1998: The Digital Millennium Copyright Act of 1998 (“DMCA”) adds
several major provisions to the Copyright Act. It provides for the implementation of
the World Intellectual Property Organization (“WIPQO”) Copyright Treaty (“WCT”)
and the WIPO Performances and Phonograms Treaty (“WPPT”), by adding
prohibitions against circumventing technological measures protecting copyrighted
works and removing or altering copyright management information. It also creates
the Section 512 safe harbors from liability for internet service providers; provides
an exemption in Section 117 of the Act permitting the temporary reproduction of
computer programs made in the course of maintenance or repair; clarifies the policy
role of the U.S. Copyright Office; and creates a new form of protection for vessel
designs.

November 2, 2002: The Technology, Education, and Copyright Harmonization
(“TEACH”) Act provides for the use of copyrighted works by accredited nonprofit
educational institutions in distance education.

November 30, 2004: The Copyright Royalty and Distribution Reform Act phases out
the Copyright Arbitration Royalty Panel system and replaces it with the Copyright
Royalty Board.

April 27,2005: The Artists’ Rights and Theft Prevention Act (“ART Act”) allows
for preregistration of certain works being prepared for commercial distribution.

October 13, 2008: The Prioritizing Resources and Organization for Intellectual
Property Act of 2008 (“PRO-IP Act”) is enacted. Among other things, the PRO-IP Act
established the new government position of the Intellectual Property Enforcement
Coordinator, codified case law regarding the effect of inaccurate information
knowingly included in an application for copyright registration, and prohibited the
export and import of infringing copies of works that are or would be protected
under the U.S. Copyright Act.
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COMPENDIUM: Chapter 200

Overview of the Registration Process

201 What This Chapter Covers

This Chapter provides a general overview of the copyright registration system and the
practices and procedures for submitting an application to register a work created or
first published on or after January 1, 1978. For a chart that illustrates the entire
registration process at a glance, see Section 212.

For a detailed discussion of the U.S. Copyright Office’s registration practices, see the
following chapters:

e For the practices and procedures for examining copyright claims, see Chapter 600.

o For the practices and procedures for registering certain groups of works, see
Chapter 1100.

e For ageneral discussion of filing fees and applications, including the Single
Application, which may be used to register a single work by a single author, see
Chapter 1400.

e For the practices and procedures for correcting or amplifying the information in an
existing copyright registration and for asserting an adverse claim to copyright, see

Chapter 1800.

e For the practices and procedures for the renewal of copyright claims, see Chapter
2100.

For a detailed discussion of the Office’s practices and procedures for specific types of
works, see the following chapters:

e For literary works, see Chapter 700.

e For works of the performing arts, see Chapter 800.

e For visual art works, see Chapter 900.

e For websites and website content, see Chapter 1000.
e For mask works, see Chapter 1200.

e For vessel designs, see Chapter 1300.

e For foreign works, see Chapter 2000.
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Purposes and Advantages of Registration

Under the current copyright law, a work of authorship is protected by copyright from
the moment it is created, provided that the work is original and has been fixed in a
tangible medium of expression. See 17 U.S.C. §§ 102(a), 408(a). Although registration is
not required for a work to be protected by copyright, it does provide several important
benefits:

e Aregistration creates a public record that includes key facts relating to the
authorship and ownership of the claimed work, as well as information about the
work, such as title, year of creation, date of publication (if any), and the type of
authorship that the work contains (e.g., photographs, text, sound recordings).

e Registration (or a refusal to register) is a prerequisite to filing a lawsuit for
copyright infringement involving a U.S. work. See 17 U.S.C. § 411(a); see also
Petrella v. Metro-Goldwyn-Mayer, Inc., 132 S. Ct. 1962, 1977 (2014) (“Although
registration is ‘permissive,’ both the certificate and the original work must be on
file with the Copyright Office before a copyright owner can sue for
infringement.”); Alaska Stock, LLC. v. Houghton Mifflin Harcourt Publishing Co.,
747 F.3d 673, 678 (9th Cir. 2014) (“Though an owner has property rights
without registration, he needs to register the copyright to sue for
infringement.”).

¢ To claim statutory damages or attorney’s fees in a copyright infringement lawsuit,
a work must be registered before the infringement began or within three months
after the first publication of the work. See 17 U.S.C. §§ 412(c), 504, 505.

e Aregistration constitutes prima facie evidence of the validity of the copyright
and the facts stated in the certificate of registration, but only if the work is
registered before or within five years after the work is first published.

e Aregistration provides information to prospective licensees, such as the name
and address for obtaining permission to use the work.

e A document that has been recorded with the U.S. Copyright Office may provide
constructive notice of the facts stated therein, but only if the document
specifically identifies a work of authorship and only if that work has been
registered. See 17 U.S.C. § 205(c)(1)-(2).

e The deposit copy(ies) submitted with an application for registration of a
published work may satisfy the mandatory deposit requirement, provided that
the applicant submitted the best edition of the work. See 17 U.S.C. §§ 407, 408(b).

e Aregistration is necessary to secure the full benefits of a preregistration that
has been issued by the U.S. Copyright Office. See 17 U.S.C. § 408(f)(3).

o The U.S. Customs and Border Protection Service may seize foreign pirated
copies of a copyright owner’s work, provided that the work has been registered
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202.2

with the U.S. Copyright Office and the certificate of registration has been
recorded with the U.S. Customs and Border Protection Service.

e Aregistration is required to claim royalties under the compulsory license for
making and distributing phonorecords. See 17 U.S.C. § 115(c)(1).

Types of Registrations

The U.S. Copyright Office registers claims to copyright in works of authorship. As a
general rule, the Office will issue one registration for each work that is submitted for
registration. The Office will not issue separate registrations for the constituent elements
or individual components of a work of authorship. Likewise, the Office will not issue
separate registrations to each author who contributed copyrightable expression to the
work.

The U.S. Copyright Office currently offers the following types of registrations:

e Basic registrations. An application for a basic registration is used to register a
copyright claim in a work created or first published on or after January 1, 1978, and
covers the full term of the copyright. This type of registration may be obtained with
a Standard Application or a Single Application (provided certain eligibility
requirements have been met). For a discussion of the Standard Application and
Single Application, see Chapter 1400, Sections 1402.4 and 1402.5.

e Group registrations. An application for a group registration is used to register a
claim to copyright in a group of related works that qualify for a single registration.
See 17 U.S.C. § 408(c)(2). For a detailed discussion of group registration, see Chapter
1100.

e Supplementary registration. An application for a supplementary registration may be
used to correct or amplify the information in a basic or renewal registration. 17
U.S.C. § 408(d). For a detailed discussion of supplementary registration, see Chapter
1800, Section 1802.

e  GATT registration. An application for a GATT registration is used to register a
copyright claim in a work in which U.S. copyright was restored by the 1994 Uruguay
Round Agreements Act (URAA). See Uruguay Round Agreements Act, 103 P.L. 465,
108 Stat. 4809 (1994) (codified as amended at 17 U.S.C. § 104A). For a discussion of
GATT registration, see Chapter 2000, Section 2007.

® Renewal registration. An application for a renewal registration is used to cover the
renewal term for works copyrighted before January 1, 1978. See 17 U.S.C. § 304. For
a detailed discussion of renewal registration, see Chapter 2100.

Registration Distinguished from Preregistration

Preregistration is a special service that is intended for specific types of works that are
likely to be infringed before they are completed or before they are released for
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203

204

commercial distribution, such as feature films. A preregistration is not the same as
registration and the vast majority of applicants would not benefit from this service.
Applicants should reflect carefully on whether preregistration is necessary in a specific
case. For more information on preregistration, see Chapter 1600.

Registration Distinguished from Recordation

Registration and recordation are two separate procedures: claims to copyright are
registered, while documents related to copyright claims, such as agreements to transfer
or grant a mortgage in copyrights, are recorded. As discussed in Section 204, an
applicant must submit an application, deposit copy(ies), and a filing fee to register a
claim to copyright, and together these items are the primary source of information for
the claim. As a general rule, the applicant does not need to submit additional documents
substantiating the information provided in these materials.

Registering a claim to copyright is not a substitute for recording a document with the
U.S. Copyright Office, and recording a document is not a substitute for registering a
claim to copyright. See 17 U.S.C. § 205. For a detailed discussion of the practices and
procedures for recording a document with the Office, see Chapter 2300.

Timing of Registration

Registration may be made at any time before the copyright has entered the public
domain. See 17 U.S.C. §§ 302-305 and 408(a). Generally speaking, a copyrighted work
enters the public domain in the United States when “its full copyright term has expired.”
Golan v. Holder, 132 S. Ct. 873, 878 (2012).

Although registration may be made at any time before a copyright expires or any time
before bringing an infringement action in federal court, the U.S. Copyright Office
strongly encourages copyright owners to submit their works for registration in a timely
manner. As discussed in Section 202, a registration is a prerequisite for seeking
statutory damages and attorney’s fees in an infringement action. To pursue these
remedies, an unpublished work must be registered before the infringement occurs,
while a published work must be registered within three months after publication or
before the infringement occurs. See 17 U.S.C. § 412. Moreover, if the work is registered
before or within five years after the work is first published, the registration constitutes
prima facie evidence of the validity of the copyright and the facts stated in the certificate
of registration.

Required Elements for Registration

To register a claim to copyright, an applicant must submit the following items to the U.S.
Copyright Office:

o Completed application;

o Full filing fee; and
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204.1(A)

o The requisite deposit copy(ies) of the work.

A general discussion of each of these elements is set forth in Sections 204.1 through
204.3 below. For detailed information on the practices and procedures for completing
the application, see Chapter 600. For detailed information on the requirements for the
filing fee, see Chapter 1400, Section 1403. For detailed information on the requirements
for deposit copy(ies), see Chapter 1500.

Completed Application

An applicant must use the official applications provided by the U.S. Copyright Office.
Most claims may be submitted online by using the Office’s electronic registration
system. Applicants must submit paper applications for some specific types of claims, and
in most cases, applicants may submit paper applications as an alternative to using the
electronic registration system. Each type of application is discussed in Sections 204.1(A)
and 204.1(B) below.

Online Application

The U.S. Copyright Office’s electronic registration system may be accessed from the
Office’s website, located at www.copyright.gov/eco/.

The Office strongly encourages applicants to use the online application whenever
possible. The benefits to filing an online application include:

e Lower filing fees for online applications: The filing fee for an online application is
lower than the filing fee for a paper application. For a list of the current filing fees,
see the Office’s fee schedule (www.copyright.gov/docs/fees.html).

e Faster processing: The Office typically processes electronic claims three to six
months sooner than non-electronic claims. Current processing times are listed on
the Office’s website at www.copyright.gov/help/faq/fag-what.html#certificate.

e Multiple options for paying the filing fee: An applicant may pay the filing fee for an
online application by credit card, debit card, electronic check, or with a U.S.
Copyright Office deposit account, while in most cases an applicant may pay the filing
fee for a paper application only by check, money order, or deposit account.

e Easier submission of the deposit copy(ies): For certain types of works, the applicant
may upload deposit copy(ies) directly to the online system as an electronic file,
instead of having to submit physical deposit copies through the mail. The Office lists
the acceptable file types on its website at www.copyright.gov/eco/help-file-
types.html. If the work is published in hard copy form, the applicant may be
required to mail the best edition to the Office, but filing the application
electronically will expedite processing.
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o The ability to track the status of the application: After submission, the online system
allows the applicant to log in and see whether the online application is still pending
or whether it has been registered and closed.

For detailed information on completing an online application, see Chapter 600. For
information on completing an online application for a group of serials, a group of
published photographs, or a group of updates or revisions to a database predominantly
consisting of photographs, see Chapter 1100, Sections 1109, 1116, and 1117.

Once the online application has been submitted, the Office automatically issues an email
confirming that the application has been received. If there are any issues regarding the
claim, a registration specialist will communicate with the applicant via telephone, email,
or mail to address those issues. For more information on communications between the
Office and the applicant, see Chapter 600, Section 605.

Paper Applications

At this time, applicants must use a paper application to apply for some types of
registrations, namely:

e Group registration for daily newspapers, daily newsletters, contributions to
periodicals, or databases that do not consist predominantly of photographs.

e Supplementary registrations.

e Renewal registrations.

e  GATT registrations.

e Mask work and vessel design registrations.

In such cases, the applicant must submit a paper application on the appropriate form by
mail, courier, or hand delivery. For detailed information on these types of paper
applications, see Chapter 1400, Sections 1402.4(B), 1402.6(B) through 1402.9.

In all other cases, the Office strongly discourages applicants from using paper
applications for the reasons discussed in Section 204.1(A).

Applicants may download paper applications from the Office’s website at
www.copyright.gov/forms/, or by requesting the forms from the Public Information
Office via email, fax, telephone, or in person. Once completed, the applicant may submit
the paper application, along with the required deposit copy(ies) and filing fee, to the
Office by mail, courier, or hand delivery.

For general information on how to complete a paper application, see the instructions
provided with each form. For specific information on how to complete each space of a
paper application, see Chapter 600. For information on how to submit a paper
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204.1(B)(1)

204.1(B)(2)

204.1(B)(3)

application by mail, courier, or hand delivery, see Sections 204.1(B)(1) through
204.1(B)(3) below.

By Mail

The address for submitting a paper application, filing fee, and deposit copy(ies) to the
U.S. Copyright Office is set forth in space 9 of the paper application in the space marked
“Mail To,” which may be found at the bottom of every paper application.

Be advised that all packages that are submitted to the Office by mail will be screened for
the presence of anthrax and other deadly contaminants. This screening will delay
examination of the registration materials (i.e., the application, filing fee, and deposit
copy(ies)) and, in some cases, it could possibly damage the deposit copy(ies), which may
cause additional delays. For more information on the screening procedure, see Delivery
of Mail to the Copyright Office (www.copyright.gov/mail.html).

By Courier

To submit a paper application, filing fee, and deposit copy(ies) by courier, an applicant
must include all of the required elements in a single package and deliver it to the
Congressional Courier Acceptance Site (“CCAS”), which is located at 2nd and D Streets
NE, Washington, DC. This location is open Monday through Friday from 8:30 a.m. to 5:00
p.m. Eastern Time, except for federal holidays.

Items delivered to this location typically are sent to the U.S. Copyright Office the next
working day. Registration materials submitted through a courier service do not receive
a dated receipt from the Office but instead will receive one dated by CCAS. The Office
considers the CCAS date of receipt as the date of receipt in the Office.

By Hand Delivery

To submit a paper application, filing fee, and deposit copy(ies) in person, an applicant
must deliver all of the required elements to the U.S. Copyright Office’s Public
Information Office. This Office is open to the public Monday through Friday, from 8:30
a.m. to 5:00 p.m. Eastern Time, except federal holidays, and is located at the following
address:

Public Information Office (P10)

Library of Congress, United States Copyright Office
James Madison Memorial Building, Room LM-401
101 Independence Avenue SE

Washington DC 20559

An applicant who delivers registration materials to the Public Information Office will
receive a date-stamped receipt that lists the title of no more than one of the works listed
in the application.
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204.3

NOTE: Visitors to the U.S. Copyright Office must pass through security before entering
the building. Sealed packages or packages that are more than twenty-four inches wide
by fifteen inches high are not permitted.

Filing Fee

The current filing fees for online and paper applications are set forth in the U.S.
Copyright Office’s fee schedule, which is posted on the Office’s website at
www.copyright.gov/docs/fees.html. All filing fees are subject to change. For information
concerning the types of payments that the Office will accept, see Chapter 1400, Section
1403.4.

An application submitted with an insufficient filing fee will be delayed until the Office
receives full payment, which affects the effective date of registration. If the Office does
not receive the correct filing fee within the specified time frame, registration will be
refused. For a discussion of the effective date of registration, see Section 209 below; for
a discussion of the Office’s practices and procedures regarding insufficient filing fees,
see Chapter 1400, Section 1403.7.

Deposit Copy(ies)

As a general rule, the applicant must submit a complete copy or copies of the work to
register a claim to copyright. In certain cases, the U.S. Copyright Office may accept
identifying material in lieu of a complete copy. (For a definition and discussion of
identifying material, see Chapter 1500, Section 1506.) As discussed above, the deposit
copy(ies) for a published work also may satisfy the mandatory deposit requirement for
certain works that are published in the United States.

In specific instances, the deposit copy(ies) may be submitted in digital or physical
format. The deposit copy(ies) must conform to certain requirements depending on the
type of work, the deposit requirements, and whether the work is published or
unpublished. As a general rule, the deposit copy(ies) should be clear and should contain
all the authorship that the applicant intends to register. An application submitted with
an incomplete or unclear deposit copy(ies) will be delayed until the Office receives a
complete and/or clear copy. Delays due to incomplete and/or unclear deposit copy(ies)
may affect the effective date of registration, which is discussed in Section 209 below.

Once the Office receives the registration materials, a registration specialist will examine
the deposit copy(ies) to determine if the work is eligible for registration. The Office will
not return the deposit copy(ies) or the identifying material to the applicant.

General information on the procedure for submitting the deposit copy(ies) in digital or
physical format is set forth in Sections 204.3(A) and 204.3(B) below. For detailed
information on the deposit requirements for registration and the mandatory deposit
requirements, see Chapter 1500.
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Deposit Copy(ies) Submitted in Electronic Format

The applicant may submit deposit copy(ies) electronically through the online
registration system if the work meets any of the following requirements:

o The work is unpublished;
e The work has been published only in a digital format; or

o The work has been published and identifying material is the appropriate deposit for
that type of work. (For a detailed discussion of identifying material, see Chapter
1500, Section 1506.)

An applicant must submit the deposit copy(ies) in an acceptable file format. Failure to
submit the deposit copy(ies) in an acceptable file format may delay the examination of
the claim, and the applicant may be required to submit an acceptable file type that the
U.S. Copyright Office can access. The Office will not establish an effective date of
registration until the Office receives a file type that can be opened and examined by a
registration specialist. The currently acceptable file formats are listed on the Office’s
website at www.copyright.gov/eco/help-file-types.html.

If an applicant submits an online application and the work does not meet the
requirements listed above, the applicant must submit deposit copy(ies) in a physical
format. Likewise, applicants who submit a paper application must submit the deposit
copy(ies) in a physical format by mail, courier, or hand delivery (not electronically). For
a discussion of the procedure for submitting the deposit copy(ies) in physical format,
see Section 204.3(B) below.

Deposit Copy(ies) Submitted in Physical Format

Physical deposit copies should be submitted to the U.S. Copyright Office by mail, courier,
or hand delivery if (i) the work does not meet the requirements listed in Section
204.3(A), (ii) the applicant is submitting a paper application rather than an online
application, or (iii) if the applicant prefers to submit the deposit copy(ies) in a physical
format rather than a digital format.

When completing an online application, the applicant will be given an opportunity to
print a deposit copy shipping slip that corresponds to the online application. The
applicant must print the shipping slip, attach it to each deposit copy, and send all of
these items in a single package to the address specified on the shipping slip. (For further
information concerning this procedure, see Chapter 600, Section 625.2(D) and Chapter
1500, Sections 1508.2 through 1508.5.) In such cases, the effective date of registration is
based on the date the Office receives the deposit copy(ies) along with the corresponding
shipping slip. If an applicant does not include the shipping slip with each mailed physical
deposit the Office will not be able to connect the deposit to an application.

When submitting a paper application, an applicant should send the completed
application, proper filing fee, and complete and clear deposit copy(ies) in a single
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package to the address specified in space 9 marked “Mail To,” which may be found at the
bottom of every paper application.

Privacy

The applicant should not provide any private or confidential information in the
application that is not required for registration. All of the information that the applicant
provides in the application is a permanent part of the public record, and the U.S.
Copyright Office generally cannot remove any information from the public record once a
registration has been issued.

Section 705(a) of the Copyright Act requires the Register of Copyrights to prepare and
maintain “records of deposits, registrations, recordations, and other actions” taken by
the Office. 17 U.S.C. § 705(a). Section 705(b) states that all records maintained by the
Office in connection with a completed copyright registration “shall be open to public
inspection.” 17 U.S.C. § 705(b).

The Office will make the information provided in the application available to the
general public upon request, and much of this information will be available on the
Internet through the Office’s online database. For an example of the type of
information that is typically displayed in the Office’s online database,

see www.copyright.gov/help/faq/faq-privacy.html.

Before submitting an application, an applicant should consider whether to include a
birth date, nickname, alias, or other personal information that is not required for
registration. For example, providing the name, address, telephone number, and email
address of the person who should be contacted for permission to use the work is
optional, and the Office will accept an application even if an applicant leaves the Rights
and Permissions section blank. Although an applicant is encouraged to provide contact
information for rights and permission purposes, it is important to understand that if the
applicant completes this portion of the application, the Office will include this
information in the online database.

If an applicant wants to provide contact information for persons who may be interested
in using the work — but does not want to provide a home address or other personal
information — the applicant should consider providing the name of a designated agent,
a post office box, or a designated email address in the Rights and Permissions field of the
application.

General Overview of the Examination Process

Once the U.S. Copyright Office receives the application, deposit copy(ies), and filing fee,
the application and deposit copy(ies) will be sent to the Registration Program, where
together they will be assigned to a registration specialist. The specialist will examine
these materials to determine whether the work constitutes copyrightable subject matter
and if the applicant has met the other legal and formal requirements, including those set
forth in the Copyright Act, the Copyright Office regulations, and the Compendium of U.S.
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Copyright Office Practices. See 17 U.S.C. § 410(a). For detailed information on this
process, see Chapter 600.

Special Handling

Special handling is a procedure for expediting the examination of an application to
register a claim to copyright. There is an additional fee for this expedited service. See
www.copyright.gov/docs/fees.html.

The U.S. Copyright Office offers this service in certain circumstances where a copyright
owner or other interested parties have a compelling reason for an expedited decision on
a pending application. Special handling may be requested for an online application or a
paper application in the following circumstances:

e Pending or prospective litigation;
e (Customs matters; or

e Contract or publishing deadlines that necessitate the expedited issuance of a
certificate of registration.

Once it has received and approved a request for special handling, the Office will make
every attempt to process the application within five business days, although the Office
cannot guarantee that it will process all special handling applications within that time
frame, particularly if the claims present issues requiring correspondence.

For detailed information on special handling, see Chapter 600, Section 623.

Withdrawing an Application

An applicant may submit a request to withdraw a pending application at any time before
the U.S. Copyright Office has issued a certificate of registration or has refused to register
the claim. The request should be made in writing, it should explain why the applicant is
seeking to withdraw the claim, and it should be sent to the following address:

Associate Register of Copyrights and
Director of Registration Policy and Practice
Registration Program
U.S. Copyright Office
101 Independence Avenue SE
Washington, DC 20559

The Office will use its discretion to decide whether to approve or deny a timely
withdrawal request. In making this decision, the Office will balance the interest of the
applicant with the public interest in maintaining the integrity of the registration record.
The Office does not routinely grant withdrawals, particularly where the request is made
merely to avoid a refusal to register.
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In the event that the Office approves a withdrawal request, the Office will not refund the
filing fee and will not return the deposit copy(ies). The Office will not reinstate an
application once it has been withdrawn. If the applicant wishes to resubmit the claim,
the applicant must file a new application, new deposit copy(ies), and the correct filing
fee. The effective date of registration for a new claim will be based on the date that the
new submission is received by the Office.

209 The Certificate of Registration and the Effective Date of Registration

If the applicant appears to meet the legal and formal requirements, the U.S. Copyright
Office will register the claim. The Office will issue a certificate of registration which
contains much of the information that the applicant provided in the application. In
addition, the Office will create an online public record for the registration, which may be
accessed through the Office’s online database. See 17 U.S.C. § 410(a).

Both the certificate and the online public record contain a registration number and an
effective date of registration. The effective date of registration is the date on which the
Office received an acceptable application, complete deposit copy(ies), and the proper
filing fee. See 17 U.S.C. § 410(d). For detailed information on this topic, see Chapter 600,
Section 625.

210 Registration Refused After Examination

The U.S. Copyright Office registers claims to copyright and issues certificates of
registration only when an applicant appears to meet the legal and formal requirements.

If the Office finds that an applicant has not met the legal requirements for copyright
registration, the Office will refuse to register the claim and will specify the reasons for
its decision. The Office will notify the applicant by sending a written communication to
the address provided in the Correspondent field/space of the application. For examples
of situations in which the Office will refuse to register a claim because of a failure to
meet the legal and/or formal requirements, see Chapter 600, Section 608.

An applicant may appeal a refusal to register a copyright claim. For more information on
the appeals process, see Chapter 1700.

An applicant may institute a civil suit for copyright infringement even if the Office has
refused to register a claim, provided that the applicant satisfies the requirements set
forth in Section 411 (a) of the Copyright Act. For information concerning this topic, see
Chapter 1700, Section 1706.
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211 General Policies Regarding Inaccuracies and Misrepresentations

2111 Material Misrepresentations

Knowingly making a false representation of a material fact in an application for
copyright registration, or in any written statement filed in connection with the
application, is a crime that is punishable under 17 U.S.C. § 506(e).

211.2 Immaterial Inaccuracies in the Application

As a general rule, the registration specialist may ignore immaterial inaccuracies in the
application that appear to be inadvertent and do not affect the registrability of the claim.
For information concerning the U.S. Copyright Office’s practices and procedures for
dealing with inaccuracies in an application, see Chapter 600, Section 603.

211.3 Minor Substantive Errors Found Post-Registration

If the information set forth in the registration record is incorrect or incomplete, an
applicant may be able to correct that error or omission by submitting an application for
a supplementary registration, or under certain limited circumstances, by submitting a
new application for a new basic registration. For a discussion of these procedures, see
Chapter 1800, Sections 1802 and 1803.

If the U.S. Copyright Office discovers a minor substantive error in the registration
record, it may attempt to correct that error through a procedure known as a referral.
For a general discussion of this procedure, see Chapter 1800, Section 1804.

211.4 Major Substantive Errors Found Post-Registration

If the U.S. Copyright Office discovers a major substantive error in the registration
record, it may contact the applicant to correct the error, or it may cancel the registration
if warranted under the Office’s cancellation regulations. For a discussion of cancellation,
see Chapter 1800, Section 1806.

212 The Registration Process at a Glance

The following chart illustrates the registration process from start to finish:
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What This Chapter Covers

This Chapter discusses the U.S. Copyright Office’s practices and procedures for
evaluating copyrightable authorship. For guidance on practices and procedures relating
to specific types of works, see the following Chapters:

o For a general overview of the registration process, see Chapter 200.

e For guidance in determining who may file an application and who may be named as
the copyright claimant, see Chapter 400.

e For guidance in identifying the work that will be submitted for registration,
see Chapter 500.

e For guidance in completing the application, see Chapter 600.

e For adiscussion of literary works, see Chapter 700.

e For a discussion of works of the performing arts, see Chapter 800.

e For a discussion of visual art works, see Chapter 900.

e For adiscussion of websites and website content, see Chapter 1000.

e For a discussion of the options for registering certain groups of works, see
Chapter 1100.

e For adiscussion of renewal registrations, see Chapter 2100.

The Legal Framework

The Copyright Act protects “original works of authorship fixed in any tangible medium
of expression, now known or later developed, from which they can be perceived,
reproduced, or otherwise communicated, either directly or with the aid of a machine or
device.” 17 U.S.C. § 102(a).

Section 410(a) of the statute states that the Register of Copyrights shall register a claim
to copyright and issue a certificate of registration if the U.S. Copyright Office determines
that “the material deposited constitutes copyrightable subject matter and that the other
legal and formal requirements have been met.” If the Office determines that “the
material deposited does not constitute copyrightable subject matter or that the claim is
invalid for any other reason, the Register shall refuse registration and shall notify

the applicant in writing of the reasons for such refusal.” 17 U.S.C. § 410(b).
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In determining whether a work is copyrightable, the Office analyzes questions such as:
o [s the work eligible for copyright protection in the United States?
e Has the work been fixed in a tangible medium of expression?
e Was the work created by a human author?
e Does the work constitute copyrightable subject matter?
o Is the work sufficiently original?
e Was the work independently created?
e Does the work possess at least some minimal degree of creativity?

If the answer to all of these questions is “yes,” the work is copyrightable and the claim
may be registered, as long as there are no other issues in the registration materials that
raise questions concerning the claim and as long as the other legal and formal
requirements have been met.

These questions are discussed in Sections 304 through 308 below. For information on
how the Office interprets these questions when examining derivative
works, compilations, and collective works, see Sections 311 and 312.

For information on how the Office interprets these questions when examining specific
types of literary works, works of the performing arts, and visual art works, see Chapters
700, 800, and 900.

Copyrightability Is Determined Based on U.S. Copyright Law

The U.S. Copyright Act is the exclusive source of copyright protection in the United States.
To register a work with the U.S. Copyright Office, all applicants — both foreign and
domestic — must satisfy the requirements of U.S. copyright law. In determining whether
a work is copyrightable, the Office applies U.S. copyright law pursuant to title 17 of the
U.S. Code, even if the work was created in a foreign country, first published in a foreign
country, or created by a citizen, domiciliary, or habitual resident of a foreign country.

Eligibility

The U.S. Copyright Office may register a work of authorship if it is eligible for copyright
protection in the United States. All U.S. works — both published and unpublished —
created on or after January 1, 1978, are eligible for U.S. copyright protection. 17 U.S.C. §
104(a), (b). Additionally, all unpublished foreign works and most published foreign
works are eligible for U.S. copyright protection. Id. For more information on the
eligibility requirements for published foreign works, see Chapter 2000, Section 2003.
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305 The Fixation Requirement

A work of authorship may be deemed copyrightable, provided that it has been “fixed in
any tangible medium of expression, now known or later developed, from which [it] can
be perceived, reproduced, or otherwise communicated, either directly or indirectly with
the aid of a machine or device.” 17 U.S.C. § 102(a). Specifically, the work must be fixed
in a copy or phonorecord “by or under the authority of the author” and the work must
be “sufficiently permanent or stable to permit it to be perceived, reproduced, or
otherwise communicated for a period of more than transitory duration.” 17 U.S.C. § 101
(definition of “fixed”).

The terms “copy” and “phonorecord” are very broad. They cover “all of the material
objects in which copyrightable works are capable of being fixed,” H.R. REp. N0. 94-1476,
at 53 (1976), reprinted in 1976 U.S.C.C.A.N 5659, 5666.1

o Copies are “material objects, other than phonorecords, in which a work is fixed by
any method now known or later developed, and from which the work can be
perceived, reproduced, or otherwise communicated, either directly or with the aid
of a machine or device,” including the material object “in which the work is first
fixed.” 17 U.S.C. § 101.

e Phonorecords are “material objects in which sounds, other than those
accompanying a motion picture or other audiovisual work, are fixed by any method
now known or later developed, and from which the sounds can be perceived,
reproduced, or otherwise communicated, either directly or with the aid of a
machine or device,” including “the material object in which the sounds are first
fixed.” 17 U.S.C. § 101.

There are countless ways that a work may be fixed in a copy or phonorecord and “it
makes no difference what the form, manner, or medium of fixation may be.” H.R. REP. No.
94-1476,at 52 (1976), reprinted in 1976 U.S.C.C.A.N. at 5666. For example, a work may
be expressed in “words, numbers, notes, sounds, pictures, or any other graphic or
symbolic indicia” and the author’s expression may be fixed “in a physical object in written,
printed, photographic, sculptural, punched, magnetic, or any other stable form.” Id.

Most works are fixed by their very nature, such as an article printed on paper, a song
recorded in a digital audio file, a sculpture rendered in bronze, a screenplay saved in a

1 The provisions of the House Report cited or quoted throughout this Chapter are identical to the
corresponding provisions set forth in Senate Report No. 94-473 (1975).
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data file, or an audiovisual work captured on film. Nevertheless, some works of
authorship may not satisfy the fixation requirement, such as an improvisational speech,
sketch, dance, or other performance that is not recorded in a tangible medium of
expression. Other works may be temporarily embodied in a tangible form, but may not
be sufficiently permanent or stable to warrant copyright protection, such as “purely
evanescent or transient reproductions such as those projected briefly on a screen,
shown electronically on a television,... or captured momentarily in the memory of a
computer.” H.R. REP. N0. 94-1476, at 53 (1976), reprinted in 1976 U.S.C.C.A.N. at 5666
(internal quotations marks omitted).

The Office rarely encounters works that do not satisfy the fixation requirement because
the Office requires applicants to submit copies or phonorecords that contain a visually
or aurally perceptible copy of the work. However, the Office may communicate with the
applicant or may refuse registration if the work or the medium of expression only exists
for a transitory period of time, if the work or the medium is constantly changing, or if
the medium does not allow the specific elements of the work to be perceived,
reproduced, or otherwise communicated in a consistent and uniform manner.

The Human Authorship Requirement

The U.S. Copyright Office will register an original work of authorship, provided that the
work was created by a human being.

The copyright law only protects “the fruits of intellectual labor” that “are founded in the
creative powers of the mind.” Trade-Mark Cases, 100 U.S. 82, 94 (1879). Because
copyright law is limited to “original intellectual conceptions of the author,” the Office
will refuse to register a claim if it determines that a human being did not create the

work. Burrow-Giles Lithographic Co. v. Sarony, 111 U.S. 53, 58 (1884). For representative
examples of works that do not satisfy this requirement, see Section 313.2 below.

Copyrightable Subject Matter

A work of authorship may be registered with the U.S. Copyright Office, provided that it
constitutes copyrightable subject matter.

Section 102(a) of the Copyright Act states that the subject matter of copyright includes
the following categories of works:

e Literary works.

e Musical works, including any accompanying words.
e Dramatic works, including any accompanying music.
e Pantomimes and choreographic works.

e Pictorial, graphic, and sculptural works.

e Motion pictures and other audiovisual works.
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¢ Sound recordings.
e Architectural works.

Section 103(a) states that the subject matter of copyright also includes derivative works,
compilations, and collective works. See 17 U.S.C. § 103(a); see also 17 U.S.C. § 101
(explaining that “[t]he term ‘compilation’ includes collective works”). These types of
works are a subset of the categories set forth in Section 102(a), rather than separate and
distinct categories of works. In other words, derivative works, compilations, and
collective works may be registered, provided that the work falls within one or more of
the congressionally established categories of authorship under Section

102(a). See Registration of Claims to Copyright, 77 Fed. Reg. 37,605, 37,606 (June 22,
2012).

The categories of works set forth in Section 102(a) “do not necessarily exhaust the
scope of ‘original works of authorship’ that the [Copyright Act] is intended to

protect.” H.R. REP. N0. 94-1476, at 53 (1976), reprinted in 1976 U.S.C.C.A.N. at 5666. The
statute “sets out the general area of copyrightable subject matter” with “sufficient
flexibility to free the courts from rigid or outmoded concepts of the scope of particular
categories.” Id. The categories are also “overlapping in the sense that a work falling
within one class may encompass works coming within some or all of the other
categories.” Id.

Congress gave federal courts the flexibility to interpret the scope of the existing subject
matter categories, but only Congress has the authority to create entirely new categories
of authorship. “If the federal courts do not have the authority to establish new
categories of subject matter, it necessarily follows that the Copyright Office also has no
such authority in the absence of any clear delegation of authority to the Register of
Copyrights.” 77 Fed. Reg. at 37,607.

While the categories listed in Section 102(a) are “very broad . .. there are
unquestionably other areas of existing subject matter that [the Copyright
Act] does not propose to protect....” H.R. REP. NO. 94-1476, at 52

(1976), reprinted in 1976 U.S.C.C.A.N. at 5665. If the Office determines
that a work does not fall within the categories of copyrightable subject
matter, the Office will refuse to register the claim. For representative
examples of works that do not satisfy this requirement, see Sections 313.3
and 313.6(C) below.

The Originality Requirement

Originality is “the bedrock principle of copyright” and “the very premise of copyright
law.” Feist Publications, Inc. v. Rural Telephone Service Co., Inc., 499 U.S. 340, 347 (1991)
(citation omitted).

“To qualify for copyright protection, a work must be original to the author,” which
means that the work must be “independently created by the author” and it must
possesses “at least some minimal degree of creativity.” Id. at 345 (citations omitted).
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308.1

308.2

These requirements are discussed in Sections 308.1 and 308.2 below.

Independent Creation

The term “independent creation” means that the author created the work without
copying from other works. See Feist, 499 U.S. at 345.

The copyright law protects “those components of a work that are original to the author,”
but “originality” does not require “novelty.” Id. at 345, 348. A work may satisfy the
independent creation requirement “even though it closely resembles other works so
long as the similarity is fortuitous, not the result of copying.” Id. at 345. For example, if
two authors created works that are similar or even identical, each work could be
registered provided that the authors did not copy expression from each other.

As a general rule, the Office will accept the applicant’s representation that the work was
independently created by the author(s) named in the application, unless that statement
is implausible or is contradicted by information provided elsewhere in the registration
materials or in the Office’s records or by information that is known to the registration
specialist. If the specialist determines that the work was not independently created, he
or she may communicate with the applicant or may refuse to register the claim.

For representative examples of works that do not satisfy the independent creation
requirement, see Section 313.4(A) below.

Creativity

A work of authorship must possess “some minimal degree of creativity” to sustain a
copyright claim. Feist, 499 U.S. at 358, 362 (citation omitted).

“[T]he requisite level of creativity is extremely low.” Even a “slight amount” of creative
expression will suffice. “The vast majority of works make the grade quite easily, as they
possess some creative spark, ‘no matter how crude, humble or obvious it might be.” Id.
at 346 (citation omitted).

An author’s expression does not need to “be presented in an innovative or surprising
way,” but it “cannot be so mechanical or routine as to require no creativity whatsoever.”
A work that it is “entirely typical,” “garden-variety,” or “devoid of even the slightest
traces of creativity” does not satisfy the originality requirement. Feist, 499 U.S. at 362.
“[T]here is nothing remotely creative” about a work that merely reflects “an age-old
practice, firmly rooted in tradition and so commonplace that it has come to be expected
as a matter of course.” Id. at 363. Likewise, a work “does not possess the minimal
creative spark required by the Copyright Act” if the author’s expression is “obvious” or
“practically inevitable.” Id. at 363.

Although the creativity standard is low, it is not limitless. Id. at 362. “There remains a
narrow category of works in which the creative spark is utterly lacking or so trivial as to
be virtually nonexistent. Such works are incapable of sustaining a valid copyright.” Id. at
359 (citations omitted).
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309.1

309.2

If the Office determines that a work possesses sufficient creativity, it will register the
claim and issue a certificate of registration. Conversely, if the Office determines that the
work does not possess some minimal degree of creativity, it will refuse registration.

For more information on works that do not satisfy the creativity requirement, see
Section 313.4(B) through 313.4(K) below.

Examining a Work for Copyrightable Authorship

As discussed in Section 302, the U.S. Copyright Office will examine a work of authorship
to determine if “the material deposited constitutes copyrightable subject matter” and if
“the other legal and formal requirements have been met.” 17 U.S.C. § 410(a). In
determining whether a work is copyrightable, the registration specialist will consider (i)
the application, (ii) the deposit copy(ies), (iii) whether the correct the filing fee was
submitted, as well as (iv) any communications between the applicant and the Office
relating to the registration of the claim or any other material that has been submitted to
the Office. Together, these items are referred to as the “registration materials.”

As discussed in Sections 304 through 308, a work may be copyrightable (i) if it is eligible
for copyright protection in the United States, (ii) if the work has been fixed in a tangible
medium of expression, (iii) if the work was created by a human author, (iv) if the work
constitutes copyrightable subject matter, and (v) if the work contains at least a
minimum amount of creative authorship that is original to the author.

When examining a claim to copyright, the registration specialist will use objective
criteria to determine whether the work satisfies these requirements by reviewing the
information provided in the application and by examining the deposit copy(ies),
including its individual elements as well as the work as a whole. The specific criteria
that the specialist will consider when examining a derivative work, a compilation, or

a collective work are discussed in Sections 311 and 312. The specific criteria that the
specialist will consider when examining a literary work, a work of the performing arts,
or a work of the visual arts are discussed in Chapters 700, 800, and 900.

Prior Works and Prior Registrations

As a general rule, the registration specialist will not search the U.S. Copyright Office’s
records to determine if the work has been registered before, unless there is conflicting
information in the registration materials or other sources of information that are known
by the Office or the general public. The specialist will not compare the deposit copy(ies)
with other works that have been previously registered with the Office. Likewise, the
specialist generally will not compare the deposit copy(ies) with other works to
determine whether the applicant is attempting to register a work that is substantially
similar to another work of authorship, unless the applicant appears to be asserting

a claim in a work that is unusually similar to another work of authorship that is known
to the specialist.

Facts Stated in the Application

The U.S. Copyright Office generally will accept the facts stated in the application and
other registration materials, unless they are implausible or conflict with information in
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310

310.1

the registration materials, the Office’s records, or other sources of information that are
known by the Office or the general public. Knowingly making a false representation of a
material fact in an application for copyright registration, or in any written statement
filed in connection with an application, is a crime that is punishable under 17 U.S.C. §
506(e).

Ordinarily, the Office will not conduct its own factual investigation to confirm the truth
of the statements made in the application. However, the Office may take administrative
notice of facts or matters that are known by the Office or the general public, and may
communicate with the applicant if the application appears to contain inaccurate or
erroneous information.

No Precedential Value

The determination of copyrightability will be made on a case-by-case basis. The fact that
the U.S. Copyright Office registered a particular work does not necessarily mean that the
Office will register similar types of works or works that fall within the same category. A
decision to register a particular work has no precedential value and is not binding upon
the Office when it examines any other application.

Factors That Will Not Be Considered in the Examination of Originality

As a general rule, the U.S. Copyright Office will not consider factors that have no bearing
on whether the originality requirement has been met. Examples of such factors are
discussed in Sections 310.1 through 310.10 below.

Novelty or Ingenuity

The U.S. Copyright Office will examine each work in isolation to determine whether it
satisfies the originality requirement. The fact that a work may be novel, distinctive,
innovative, or even unique is irrelevant to this analysis. See H.R. REP. N0. 94-1476, at 51
(1976), reprinted in 1976 U.S.C.C.A.N. at 5664 (stating “the standard of originality
established by the courts. .. does not include requirements of novelty [or] ingenuity”
and that Congress did not intend “to enlarge the standard of copyright protection” to
impose these requirements).

As discussed in Section 308, “originality requires independent creation plus a modicum
of creativity.” Feist, 499 U.S. at 346. The author’s expression does not need to be novel,
and it does not need to “be presented in an innovative or surprising way.” Id. at 362; see
also L. Batlin & Son v. Snyder, 536 F.2d 486, 490 (2d. Cir. 1976) (“Originality is . ..
distinguished from novelty; there must be independent creation, but it need not be
invention in the sense of striking uniqueness, ingeniousness, or novelty”). A work of
authorship may be original, even though it is neither new nor inventive or even if “it
closely resembles other works.” Feist, 499 U.S. at 345 (explaining that “[o]riginality does
not signify novelty”). Conversely, the fact that a work is new, innovative, or even unique
does not necessarily mean that it contains a sufficient amount of creative expression to
satisfy the originality requirement.
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310.3

310.4

Aesthetic Value, Artistic Merit, and Intrinsic Quality

In determining whether a work contains a sufficient amount of original authorship, the
U.S. Copyright Office does not consider the aesthetic value, artistic merit, or intrinsic
quality of a work. H.R. REP. N0.94-1476,at 51 (1976) , reprinted in 1976 U.S.C.C.A.N. at
5664. For example, the Office will not look for any particular style of creative
expression. Likewise, the Office will not consider whether a work is visually appealing
or written in elegant prose.

As the Supreme Court noted, “it would be a dangerous undertaking for persons trained
only to the law to constitute themselves final judges of the worth of pictorial
illustrations, outside of the narrowest and most obvious limits.” Bleistein v. Donaldson
Lithographing Co., 188 U.S. 239, 251 (1903). The legislative history for the Copyright Act
recognizes that “the standard of originality established by the courts ... does not include
requirements of .. . esthetic merit” and expressly states that Congress did not intend “to
enlarge the standard of copyright protection” to impose this requirement. See H.R. REP.
N0.94-1476,at 51 (1976) , reprinted in 1976 U.S.C.C.A.N. at 5664.

For the same reasons, the Office will not consider the truth or falsity of the facts set forth
in a work of authorship. Nor will the Office consider the soundness or the unsoundness
of the views espoused in the work. See Belcher v. Tarbox, 486 F.2d 1087, 1088 (9th Cir.
1973) (“The gravity and immensity of the problems, theological, philosophical,
economic and scientific, that would confront a court if this view were adopted are
staggering to contemplate. It is surely not a task lightly to be assumed, and we decline
the invitation to assume it.”) (footnote omitted).

Symbolic Meaning and Impression

When the U.S. Copyright Office examines a work of authorship, it determines whether
the work “possess[es] the minimal creative spark required by the Copyright Act and the
Constitution.” Feist, 499 U.S. at 363. The symbolic meaning or impression of a work is
irrelevant to this determination.

The Office will use objective criteria to determine whether a work

constitutes copyrightable subject matter and satisfies the originality requirement. In
making this determination, the Office will consider the expression that is fixed in the
work itself and is perceptible in the deposit copy/(ies). Specifically, the Office will focus
only on the actual appearance or sound of the work that has been submitted for
registration, but will not consider any meaning or significance that the work may evoke.
The fact that creative thought may take place in the mind of the person who encounters
a work has no bearing on the issue of originality. See 17 U.S.C. § 102.

Look and Feel

The U.S. Copyright Office will not consider the so-called “look and feel” of a work.
Invoking a work’s “feel” is not a viable substitute for an objective analysis of the

work’s fixed and creative elements. See 4 MELVILLE & DAVID NIMMER, NIMMER ON Copyright
§13.03[A][1][c] (2013) (criticizing the use of “feel” as a “wholly amorphous referent”
that “merely invites an abdication of analysis”).
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310.6

310.7

310.8

The Author’s Inspiration and Intent

When examining a work for original authorship, the U.S. Copyright Office will not
consider the author’s inspiration for the work, creative intent, or intended meaning.
Instead, the Office will focus solely on the appearance or sound of the work that has
been submitted for registration to determine whether it is original and creative within
the meaning of the statute and the relevant case law. The fact that creative thought may
take place in the mind of the person who created a work (or a person viewing or
listening to the work) has no bearing on the issue of originality unless the work
objectively demonstrates original authorship. Mental processes do not themselves
provide an objective basis for evaluating creativity. See 17 U.S.C. § 102(b).

The Author’s Skill and Experience

The U.S. Copyright Office will not consider the author’s creative skill and experience
when evaluating a work for copyrightable authorship, because the author’s personal or
professional history is irrelevant to the determination of copyrightability. Instead, the
Office will focus solely on the appearance or sound of the work that has been submitted
for registration to determine whether it satisfies the originality requirement. See L.
Batlin & Son, 536 F.2d at 491 (finding that “the requirement of originality [cannot] be
satisfied simply by the demonstration of ‘physical skill’ or ‘special training’”).

The Time, Effort, or Expense Required to Create the Work

When examining a work for original authorship, the U.S. Copyright Office will focus on
the appearance or sound of the work that the author created but will not consider the
amount of time, effort, or expense required to create the work. These issues have no
bearing on whether a work possesses the minimum creative spark required by the
Copyright Act and the Constitution. See, e.g., Feist, 499 U.S. at 352-354, 364 (rejecting the
so-called “sweat of the brow” doctrine that provided copyright protection solely as a
“reward for the hard work” of creating a work). As Justice O’Connor

observed, “copyright rewards originality, not effort” and “[w]ithout a doubt, the ‘sweat
of the brow’ doctrine flouted basic copyright principles.” Id. at 352, 354, 364.

Design Alternatives

When examining a work for original authorship, the U.S. Copyright Office will focus on
the appearance or sound of the work that has been submitted for registration, including
its individual elements and the work as a whole, to determine whether it contains a
sufficient amount of original and creative authorship.

As a general rule, the Office will not consider possible design alternatives that the author
may have considered when he or she created the work. Likewise, the Office will not
consider potential variations in the use of the work, such as the fact that a work could be
presented in a different color, in a different size, or with a different orientation.

The creative process often requires many choices involving the size, coloring,
orientation, proportion, configuration, perspective, or other constituent elements of the
work. These types of choices are present in every work of authorship. It is not the
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310.10
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311.1

variety of choices available to the author that must be evaluated, but the actual work
that the author created.

Material Composition of the Work

As a general rule, the materials used to create a work have no bearing on the originality
analysis. For example, the U.S. Copyright Office will not consider the fact that a jewelry
design was constructed with precious metals or gemstones, or the fact that a silk screen
was printed on a particular paper stock.

Commercial Appeal or Success

The U.S. Copyright Office will not consider the marketability or commercial success of
the work, because these issues are irrelevant to the originality analysis. “Works may
experience commercial success even without originality and works with originality may
enjoy none whatsoever.” Paul Morelli Design, Inc. v. Tiffany & Co., 200 F. Supp. 2d 482,
488 (E.D. Pa. 2002).

Derivative Works

This Section discusses the U.S. Copyright Office’s practices and procedures for
evaluating the copyrightability of a derivative work.

For a definition and general discussion of derivative works, see Chapter 500, Section
507. For specific instructions on how to prepare an application to register this type of
work, see Chapter 600, Sections 613.6, 617.5, 618.5, 620.7, and 621.

Copyrightable Subject Matter

A derivative work may be registered with the U.S. Copyright Office, provided that it
constitutes copyrightable subject matter.

As discussed in Section 307 above, derivative works are a subset of the subject matter
categories, rather than a separate and distinct category of work. In other words, the new
material that the author contributed to the derivative work must fall “within one or
more of the categories listed in section 102 [of the Copyright Act].” H.R. REP. N0. 94-
1476,at 57 (1976), reprinted in 1976 U.S.C.C.A.N. at 5670. If the new material does not
fall within one or more of the congressionally established categories of authorship,

the registration specialist may communicate with the applicant if the authorship is
questionable or may refuse registration. For example, the Office may register a drawing
of a dress or a photograph of a garden, but it cannot register a “revised dress design” or
a “genetically modified plant,” because clothing and plants do not constitute
copyrightable subject matter under Section 102(a) of the Copyright Act. Cf. Registration
of Claims to Copyright, 77 Fed. Reg. 37,605, 37,606 (June 22, 2012).

In addition, the preexisting work that has been recast, transformed, or adapted, “must
come within the general subject matter of copyright set forth in section 102, regardless
of whether it is or was ever copyrighted.” H.R. REP. N0. 94-1476,at 57 (1976), reprinted
in 1976 U.S.C.C.A.N. at 5670. In other words, the preexisting work must qualify as

a literary work; a musical work; a dramatic work; a pantomime or choreographic work;
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a pictorial, graphic or sculptural work; a motion picture or audiovisual work; a sound
recording; and/or an architectural work. For example, a ballet based on an epic poem
would be considered a derivative work, because a poem is a type of literary work. By
contrast, a photograph of a lake or a sculpture of a mountain would not be considered a
derivative work, because lakes and mountains do not constitute copyrightable subject
matter.

The fact that the author incorporated uncopyrightable elements of a preexisting work
into his or her work does not necessarily mean that the author’s expression qualifies as
a derivative work. For example, merely incorporating a word, letter, number, or
common geometric shape from one or more preexisting works does not constitute
derivative authorship. Instead, the author of the derivative work must recast, transform,
or adapt some of the copyrightable portions of a preexisting work. See H.R. REP. N0. 94-
1476,at 57 (1976), reprinted in 1976 U.S.C.C.A.N. at 5670 (explaining that a derivative
work “requires a process of recasting, transforming, or adapting ‘one or more
preexisting works’ and that “the ‘preexisting work’ must come within the general
subject matter of copyright” whereas “[a] ‘compilation’ results from a process of
selecting, bringing together, organizing and arranging previously existing material of all
kinds, regardless of whether the individual items in the material have been or ever
could have been subject to copyright.”).

The Originality Requirement for Derivative Works

Creating a derivative work requires “a process of recasting, transforming, or adapting
‘one or more preexisting works.” H.R. REP. N0. 94-1476 at 57 (1976), reprinted in 1976
U.S.C.C.AN. at 5670. Thus, derivative works contain two distinct forms of authorship:

e The authorship in the preexisting work(s) that has been recast, transformed, or
adapted within the derivative work; and

e The new authorship involved in recasting, transforming, or adapting those
preexisting work(s).

The new authorship that the author contributed to the derivative work may be
registered, provided that it contains a sufficient amount of original expression, meaning
that the derivative work must be independently created and it must possess more than a
modicum of creativity. See Waldman Publishing Corp. v. Landoll, Inc,, 43 F.3d 775, 782
(2d Cir. 1994).

As discussed in Section 308.1, independent creation means that the author(s) named in
the application created the new or revised material that the applicant intends to
register, “and this in turn means that the work must not consist of actual copying.”

L. Batlin & Son, 536 F.2d at 490 (citation omitted).

The amount of creativity required for a derivative work is the same as that required for
a copyright in any other work. “All that is needed to satisfy both the Constitution and the
statute is that the ‘author’ contributed something more than a ‘merely trivial’ variation,
something recognizably ‘his own.”” Alfred Bell & Co. v. Catalda Fine Arts, Inc., 191 F.2d 99,
102-03 (2d Cir. 1951) (citing Chamberlin v. Uris Sales Corp., 150 F.2d 512, 513 (2d. Cir.
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1945)). Thus, “the key inquiry is whether there is sufficient nontrivial expressive
variation in the derivative work to make it distinguishable from the [preexisting] work
in some meaningful way.” Schrock v. Learning Curve International, Inc., 586 F.3d 513,
521 (7th Cir. 2009).

“While the quantum of originality that is required may be modest indeed,” courts have
recognized that derivative works “[l]Jacking even a modest degree of originality. .. are
not copyrightable.” L Batlin & Son, 536 F.2d at 490; Durham Industries, Inc. v. Tomy Corp.,
630 F.2d 905, 911 (2d Cir. 1980). Miniscule variations do not satisfy this requirement,
such as merely changing the size of the preexisting work. Merely recasting a work from
one medium to another alone does not support a claim in derivative authorship. See L.
Batlin & Son, 536 F.2d at 491. “Nor can the requirement of originality be satisfied simply
by the demonstration of ‘physical skill’ or ‘special training.” Id.

A registration for a derivative work only covers the new authorship that the author
contributed to that work. It does not cover the authorship in the preexisting work(s)
that has been recast, transformed, or adapted by the author of the derivative work. H.R.
REP.N0.94-1476,at 57 (1976), reprinted in 1976 U.S.C.C.A.N. at 5670.

Likewise, a registration for a derivative work does not cover any previously published
material, previously registered material, or public domain material that appears in the
derivative work. Nor does it cover any material that is not owned by the copyright
claimant. See 17 U.S.C. § 103(b) (stating that the copyright in a derivative work is
“independent of, and does not affect or enlarge the scope, duration, ownership, or
subsistence of, any copyright protection in the preexisting material”). If a derivative
work contains an appreciable amount of previously published material, previously
registered material, public domain material, or third party material, the applicant
should exclude that material from the claim using the procedure described in Chapter
600, Section 621. For additional information concerning the scope of the copyrightin a
derivative work, see Chapter 500, Section 507.2.

312 Compilations and Collective Works

This Section discusses the U.S. Copyright Office’s general practices and procedures for
evaluating the copyrightability of compilations and collective works.

For a definition and general discussion of these types of works, see Chapter 500,
Sections 508 and 509. For specific instructions on how to prepare an application to
register a compilation, see Chapter 600, Sections 613.7, 617.5, 618.6, 620.7, and
621.8(C). For specific instructions on how to prepare an application to register a
collective work, see Chapter 600, Sections 610.4, 613.8, 618.7, 620.8, and 621.8(D)

312.1 Copyrightable Subject Matter

A compilation or a collective work may be registered with the U.S. Copyright Office,
provided that it constitutes copyrightable subject matter.

As discussed in Section 307, compilations and collective works are a subset of the
subject matter categories set forth in Section 102(a) of the Copyright Act, rather than
separate and distinct categories of works. See Registration of Claims to Copyright, 77
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Fed. Reg. 37,605, 37,606 (June 22, 2012). Thus, a compilation or a collective work must
qualify as a literary work; a musical work; a dramatic work; a pantomime

or choreographic work; a pictorial, graphic or sculptural work; a motion picture

or audiovisual work; a sound recording; and/or an architectural work. See id. If the
authorship involved in creating the compilation or collective work as a whole (i.e., the
author’s selection, coordination, and/or arrangement) does not fall within one or more
of the congressionally established categories of authorship, the registration specialist
may communicate with the applicant if the authorship appears questionable or may
refuse registration. Id.

Examples:

o The Office may register a work comprised of rocks that are selected,
coordinated, arranged, and fixed in such a way as to resultin a
sculptural work. Likewise, the Office may register a photograph of a
rock, a drawing of a handtool, or a written expression of an idea.
However, the Office cannot register a mere “compilation of ideas,” a
mere “selection and arrangement of handtools,” or a mere
“compilation of rocks,” because ideas, handtools, and rocks do not
constitute copyrightable subject matter under Section 102(a) of the
Copyright Act.

o The Office may register a photograph of food if the photographer
exercised some minimal level of creativity in taking the picture.
However, the Office cannot register a “compilation of food” based on
a selection, coordination, and/or arrangement of items on a plate,
because food does not constitute copyrightable subject matter
under Section 102(a) of the Copyright Act. Although a sculptural
depiction of a plate of food may be copyrightable, that would not
prevent actual food from being arranged in the same way. See 17
U.S.C. § 113(b).

o The Office may register a claim in a compilation containing the
names of the author’s fifty favorite restaurants. While a restaurant
or the name of a restaurant does not constitute copyrightable
subject matter under Section 102(a) of the Act, a list of restaurant
names may constitute a literary work, which is one of the
congressionally established categories of authorship.

See id. at 37,607.
312.2 The Originality Requirement for Compilations
A compilation may contain several distinct forms of authorship:

e  Selection authorship involved in choosing the material or data that will be included
in the compilation;
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e (Coordination authorship involved in classifying, categorizing, ordering, or grouping
the material or data; and/or

e Arrangement authorship involved in organizing or moving the order, position, or
placement of material or data within the compilation as a whole.

See Feist, 499 U.S. at 348.

In determining whether a compilation satisfies the originality requirement,

the registration specialist should focus on the manner in which the materials or data
“have been selected, coordinated, and arranged” and “the principal focus should be on
whether the selection, coordination, and arrangement are sufficiently original to merit
protection.” Id. at 358.

The authorship involved in selecting, coordinating, and arranging the preexisting
material or data must be objectively revealed in the deposit copy(ies). See id.
(“Originality requires only that the author make the selection or arrangement
independently ... and that it display some minimal level of creativity) (emphasis added).
For instance, a compilation of statistics is not copyrightable if the author’s selection,
coordination, or arrangement of data is not evident in the claim.

While “[t]he originality requirement is not particularly stringent,” the Office cannot
register a compilation “in which the selection, coordination, and arrangement are not
sufficiently original to trigger copyright protection.” Id. The preexisting material or data
do not need to “be presented in an innovative or surprising way.” See id. at 362. The
Office may register the claim if the author’s selection possesses some minimal degree of
creativity, even if the coordination and/or arrangement do not (or vice versa). However,
the more creative the selection, coordination, and/or arrangement, the more likely it is
that the author’s compilation will be registered. For example, the Office generally will
not register a compilation consisting of all the elements from a particular set of data,
because the selection is standard or obvious. Likewise, the Office generally will not
register a compilation containing only two or three elements, because the selection is
necessarily de minimis. See H.R. REp. N0. 94-1476, at 122 (1976), reprinted in U.S.C.C.A.N.
at 5737 (stating that a work does not qualify as a collective work “where relatively few
separate elements have been brought together,” as in the case of “a composition
consisting of words and music, a work published with illustrations or front matter, or
three one-act plays”).

In determining whether the author’s compilation is sufficiently original, the U.S.
Copyright Office may consider the following factors:

o  What type of material or data did the author compile?
e How is the material or data presented?

e  Was the selection, coordination, and/or arrangement made from a large or diverse
pool of material or data?

e Was the coordination or arrangement standard?

Chapter 300 : 19

12/22/2014



COMPENDIUM OF THE U.S. COPYRIGHT OFFICE PRACTICES, Third Edition

o Isthe selection exhaustive (e.g., a parts catalog containing standard information for
all of the parts sold by a particular company)?

e Isthe coordination or arrangement obvious (e.g., is the information listed in
alphabetical, numerical, or chronological order)?

The statute also provides that preexisting material or data “must be selected,
coordinated, or arranged ‘in such a way’ as to render the work as a whole original. This
implies that some ‘ways’ will trigger copyright, but that others will not.” Feist, 499 U.S. at
358 (citing 17 U.S.C. § 101 definition of “compilation”).

Examples:

e Generally, a selection consisting of less than four items will be
scrutinized for sufficient authorship.

e A selection, coordination, and/or arrangement that is mechanical or
routine, such as an alphabetical list of items added to a catalog
within the past twelve months, a symmetrical arrangement of
stones on jewelry, arranging geometric shapes in a standard or
symmetrical manner, arranging notes in standard scales or in
standard melodic or harmonic intervals, or a musical work
consisting solely of a musical scale(s).

e A selection, coordination, and/or arrangement that is commonplace
such that it has come to be expected as a matter of course.

e A compilation that contains an obvious selection, coordination,
and/or arrangement of material, such as a complete list of stories
written by Zane Grey between 1930 and 1939, a complete collection
of Arthur Conan Doyle’s Sherlock Holmes stories, or a collection of a
feature writer’s contributions to a particular newspaper over a
period of six months arranged in chronological order.

e A selection that is dictated by law, such as a law requiring a
telephone company to publish a directory containing the names,
addresses, and telephone numbers of its subscribers.

e A selection, coordination, and/or arrangement of data that is
practically inevitable, such as a standard organizational chart.

e Mailing or subscriber lists that contain standard information about
a predetermined group of people organized in an obvious manner,
such as an alphabetical list of all the names, telephone numbers, and
email addresses for the members of the graduating class of a
particular college or university.

e A compilation that contains an exhaustive selection of information
where the information is presented in sequential order, such as a

Chapter 300 : 20

12/22/2014



COMPENDIUM OF THE U.S. COPYRIGHT OFFICE PRACTICES, Third Edition

genealogy containing a comprehensive selection of public records
arranged in alphabetical or chronological order.

312.3  The Originality Requirement for Collective Works

A collective work “is a species of ‘compilation’” that “by its nature, must involve the
selection, assembly, and arrangement of ‘a number of contributions.” H.R.REP. N0. 94-
1476,at 122 (1976), reprinted in 1976 U.S.C.C.A.N. at 5737 (discussing 17 U.S.C. § 101’s
definitions of “compilation” and “collective work”).

Because a collective work is a type of compilation, the U.S. Copyright Office will apply
the criteria set forth in Section 312.2 to determine whether the author’s selection,
coordination, and/or arrangement satisfies the originality requirement. When
examining a particular contribution that appears within a collective work, the Office will
apply the criteria set forth in Section 309.

313 Uncopyrightable Material

The U.S. Copyright Office has no authority to register works that are not protected by
copyright law. Some of the more common types of uncopyrightable material are
discussed in Sections 313.1 through 313.6 below.

Although uncopyrightable material, by definition, is not eligible for copyright protection,
the Office may register a work that contains uncopyrightable material, provided that the
work as a whole contains other material that qualifies as an original work of authorship
(e.g., a selection, coordination, and/or arrangement of uncopyrightable elements where
the resulting work as a whole constitutes an original work of authorship).

313.1  Works That Have Not Been Fixed

As discussed in Section 305, a work of authorship may be registered, provided that it
has been fixed in a tangible medium of expression. See 17 U.S.C. § 102(a). A work that
has not been fixed is not protected by the Copyright Act and cannot be registered with
the U.S. Copyright Office, although it might be eligible for protection under state law.

Examples:

e Choreography that has never been filmed or notated.

e An extemporaneous speech that has not been filmed or recorded.

e A work communicated solely through conversation or a live

broadcast that has not been filmed, recorded, written, or

transcribed.

e A dramatic sketch or musical composition improvised or developed
from memory that has not been filmed, recorded, or transcribed.

See H.R. REP. N0.94-1476, at 52, 131 (1976), reprinted in 1976 U.S.C.C.A.N. at 5747.
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313.2 Works That Lack Human Authorship

As discussed in Section 306, the Copyright Act protects “original works
of authorship.” 17 U.S.C. § 102(a) (emphasis added). To qualify as a work of “authorship”
a work must be created by a human being. See Burrow-Giles Lithographic Co., 111 U.S. at
58. Works that do not satisfy this requirement are not copyrightable.
The Office will not register works produced by nature, animals, or plants. Likewise, the
Office cannot register a work purportedly created by divine or supernatural beings,
although the Office may register a work where the application or the deposit copy(ies)
state that the work was inspired by a divine spirit.

Examples:

e A photograph taken by a monkey.

e A mural painted by an elephant.

e A claim based on the appearance of actual animal skin.

e A claim based on driftwood that has been shaped and smoothed by
the ocean.

e A claim based on cut marks, defects, and other qualities found in
natural stone.

e An application for a song naming the Holy Spirit as the author of the
work.

Similarly, the Office will not register works produced by a machine or mere mechanical
process that operates randomly or automatically without any creative input or
intervention from a human author.

Examples:

e Reducing or enlarging the size of a preexisting work of authorship.

e Making changes to a preexisting work of authorship that are
dictated by manufacturing or materials requirements.

e Converting a work from analog to digital format, such as
transferring a motion picture from VHS to DVD.

e Declicking or reducing the noise in a preexisting sound recording or
converting a sound recording from monaural to stereo sound.

e Transposing a song from B major to C major.

e Medical imaging produced by x-rays, ultrasounds, magnetic
resonance imaging, or other diagnostic equipment.
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e A claim based on a mechanical weaving process that randomly
produces irregular shapes in the fabric without any discernible
pattern.

313.3 Works That Do Not Constitute Copyrightable Subject Matter

As discussed in Section 307 above, a work of authorship may be registered, provided
that it falls within one or more of the categories of works set forth in Section 102(a) of
the Copyright Act. In other words, a work may be eligible for copyright protection if it
qualifies as a literary work; a musical work; a dramatic work; a pantomime;

a choreographic work; a pictorial, graphic, or sculptural work; a motion picture or
other audiovisual work; a sound recording; or an architectural work. Works that do not
fall within the existing categories of copyrightable subject matter are not copyrightable
and cannot be registered with the U.S. Copyright Office. See Registration of Claims to
Copyright, 77 Fed. Reg. 37,605, 37,607 (June 22, 2012) (“Congress did not delegate
authority to the courts [or the Copyright Office] to create new categories of authorship.
Congress reserved this option for itself.”).

313.3(A) Ideas, Procedures, Processes, Systems, Methods of Operation,
Concepts, Principles, or Discoveries

Section 102(b) of the Copyright Act expressly excludes copyright protection for “any
idea, procedure, process, system, method of operation, concept, principle, or discovery,
regardless of the form in which it is described, explained, illustrated, or embodied in
such work.” 17 U.S.C. § 102(b); see also 37 C.F.R. § 202.1(b). As such, any work or
portion of a work that is an idea, procedure, process, system, method of operation,
concept, principle, or discovery does not constitute copyrightable subject matter and
cannot be registered.

Examples:
o The idea or concept for a work of authorship.
e The idea for a character.

e Ideas, procedures, processes, or methods for doing, making, or
building things.

e Scientific or technical methods or discoveries.

e Business operations or procedures.

e Mathematical principles, formulas, algorithms, or equations.

o DNA sequences and other genetic, biological, or chemical substances

or compounds, regardless of whether they are man-made or
produced by nature.
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313.3(B)

313.3(C)

e An extrapolation or application of an idea or system that always
produces substantially the same result, such as a computation of
interest based upon a particular rate.

The Office may register a literary, musical, graphic, or artistic description, explanation,
or illustration of an idea, procedure, process, system, method of operation, concept,
principle, or discovery, provided that the work contains a sufficient amount of original
authorship. See H.R. REP. N0.94-1476, at 56 (1976), reprinted in 1976 U.S.C.C.A.N. at
5669. However, the registration would be limited to the copyrightable literary, musical,
graphic, or artistic aspects of the work because copyright law does not give copyright
owners any exclusive rights in the ideas, procedures, processes, systems, methods of
operation, concepts, principles, or discoveries described in their works. As such,
copyright owners do not have the right to prevent others from using the ideas, concepts,
principles, or discoveries or from implementing the procedures, processes, systems, or
methods of operation described in such works. See Feist, 499 U.S. at 344-45 (explaining
that “[t]he most fundamental axiom of copyright law is that ‘no author may copyright his
ideas or the facts he narrates.”” (quoting Harper & Row, Publishers, Inc. v. Nation
Enterprises, 471 U.S. 539, 556 (1985)).

Merger of Idea and Expression

In some cases, there may be only one way or only a limited number of ways to express a
particular idea, procedure, process, system, method of operation, concept, principle, or
discovery. If the U.S. Copyright Office determines that extending copyright protection to
the author’s expression would effectively accord protection to the idea, procedure, process,
system, method of operation, concept, principle, or discovery itself, the registration
specialist may communicate with the applicant or may refuse to register the claim.

For example, the Office cannot register a claim in the mere idea for a story that is based
on a common theme, such as “a quarrel between a Jewish father and an Irish father, the
marriage of their children, the birth of grandchildren and a reconciliation.” See Nichols v.
Universal Pictures Corp., 45 F.2d 119, 122 (2d Cir. 1930). The Office cannot register a
claim based solely on standard programming techniques that are commonly used to
achieve a specific result in a computer program. See, e.g., Sega Enterprises, Ltd. v.
Accolade, Inc., 977 F.2d 1510, 1524 (9th Cir. 1992). Likewise, the Office cannot register a
claim based solely on standard expressions that naturally follow from the idea for a work
of authorship, such as a sculpture that depicts a brightly colored jellyfish swimming in a
vertical orientation. See Satava v. Lowry, 323 F.3d 805, 811 (9th Cir. 2003).

Facts

Facts are not copyrightable and cannot be registered with the U.S. Copyright Office. “No
one may claim originality as to facts .. . because facts do not owe their origin to an act of
authorship.” Feist, 499 U.S. at 347 (internal citation omitted). A person who finds and
records a particular fact does not create that fact; he or she merely discovers its
existence. As a result, facts “are never original” and Section 102(b) of the Copyright Act
“is universally understood to prohibit any copyright in facts.” Id. at 356. “[This] is true of
all facts - scientific, historical, biographical, and news of the day.” Id. at 348.
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313.3(D)

For the same reason, theories, predictions, or conclusions that are asserted to be facts
are uncopyrightable, even if the assertion of fact is erroneous or incorrect. See, e.g.,
Hoehling v. Universal City Studios, Inc., 618 F.2d 972, 978-79 (2d Cir. 1980); Nash v. CBS,
Inc., 899 F.2d 1537, 1541 (7th Cir. 1990).

Although facts are not copyrightable, a work of authorship that contains factual
information may be registered, provided that the work contains a sufficient amount of
original authorship. For example, a newspaper may be registered, but the registration
does not cover “[t]he news element - the information respecting current events
contained in the [publication],” because the news of the day “is not the creation of the
writer, but is a report of matter that ordinarily are publici juris.” International News
Service v. Associated Press, 248 U.S. 215, 234 (1918) abrogated on other grounds by Erie
Railroad Co. v. Tompkins, 304 U.S. 64, 58 (1938). Likewise, “a directory that contains
absolutely no protectable written expression, only facts,” may be protected by copyright
only “if it features an original selection or arrangement.” Feist, 499 U.S. at 348. The
copyright in such works only protects the compilation expression that the author
contributed to the work. “No matter how original the format.. . the facts themselves do
not become original through association.” Id. at 349.

Typeface and Mere Variations of Typographic Ornamentation

The copyright law does not protect typeface or mere variations of typographic
ornamentation or lettering. 37 C.F.R. § 202.1(a), (e).

A typeface is a set of letters, numbers, or other symbolic characters with repeating
design elements that are consistently applied in a notational system that is intended to
be used in composing text or other combinations of characters. H.R. REP. N0. 94-1476, at
55(1976), reprinted in 1976 U.S.C.C.A.N. at 5668. Typeface includes typefonts,
letterforms, and the like. Registrability of Computer Programs that Generate Typefaces,
57 Fed. Reg. 6,201, 6,202 (Feb. 21, 1992).

The U.S. Copyright Office cannot register a claim to copyright in typeface or mere
variations of typographic ornamentation or lettering, regardless of whether the typeface
is commonly used or truly unique. Likewise, the Office cannot register a simple
combination of a few typefonts, letterforms, or typeface designs with minor linear or
spatial variations. In Eltra Corp. v. Ringer, 579 F.2d 294 (4th Cir. 1978) the Office refused
to register a typeface design under the 1909 Act. Both the District Court and the Court of
Appeals affirmed the Office’s decision, noting that “typeface has never been considered
entitled to copyright under the provisions of [the 1909 Act].” 579 F.2d at 298. The
Fourth Circuit noted that many parties have asked “Congress to amend the law in order
to provide copyright protection to typeface” and “[jJust as consistently Congress has
refused to grant the protection.” Id. Congress addressed this issue when it drafted the
1976 Act and concluded that typeface is not copyrightable. The House Report expressly
states: “The Committee does not regard the design of typeface, as thus defined, to be a
copyrightable ‘pictorial, graphic, or sculptural work’ within the meaning of this

bill....” H.R. REP. N0.94-1476,at 55 (1976), reprinted in 1976 U.S.C.C.A.N. at 5668-69.

For the same reasons, the Office cannot register a claim that is based solely on
calligraphy because calligraphy is a stylized form of handwriting that is a mere variation
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313.4

of typographic ornamentation. Although calligraphy in itself is not copyrightable,

a literary work, a pictorial work, or a graphic work that contains a sufficient amount of
original authorship may be registered notwithstanding the fact that it is executed in
calligraphic form.

As a general rule, the mere arrangement of type on a page or screen is not
copyrightable. See Section 313.3(E). However, if the arrangement produces an abstract
or representational image, such as an advertisement that uses letters to create a
representation of a person, the Office may register the claim provided that the resulting
image contains a sufficient amount of pictorial expression.

The Office may register computer programs that generate typeface(s) provided that
they contain a sufficient amount of literary authorship. However, the registration does
not extend to any typeface or mere variations of typographic ornamentation or lettering
that may be generated by the program. See Registrability of Computer Programs that
Generate Typeface, 57 Fed. Reg. at 6202. For a discussion of computer programs that
generate typeface, see Chapter 700, Section 723.

Format and Layout

As a general rule, the U.S. Copyright Office does not accept vague claims of “format”
and/or “layout.” The general layout or format of a book, a page, a slide presentation, a
website, a webpage, a poster, a form, or the like, is not copyrightable because itis a
template of expression. These terms should be avoided and, if used, will be questioned
by the registration specialist.

Copyright protection may be available for the selection, coordination, and/or
arrangement of specific content, such as a compilation of artwork or a compilation of
text, provided that the content is arranged in a sufficiently creative manner. However,
the claim would be limited to the selection, coordination, and/or arrangement of that
specific content, and it would not apply to the format and layout itself.

A standard or common selection, coordination, and/or arrangement of specific content
or simple variations thereof will not support a claim of compilation authorship and
cannot be registered with the Office. If the content that appears in the work is
copyrightable, but the selection, coordination, and/or arrangement of that content is
not, the claim should be limited to the copyrightable content that the author contributed
to the work (e.g., text, artwork, etc.) and the compilation authorship should not be
included in the claim.

For a general discussion of format and layout, see Chapter 900, Section 906.5.

Works That Do Not Satisfy the Originality Requirement

As discussed in Section 308, the Copyright Act protects “original works of

authorship.” 17 U.S.C. § 102(a) (emphasis added). To qualify as an “original” work of
authorship, the work must be independently created and must contain some minimal
amount of creativity. The U.S. Copyright Office will not register works that do not satisfy
these requirements.
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313.4(A) Mere Copies

A work that is a mere copy of another work of authorship is not copyrightable. The
Office cannot register a work that has been merely copied from another work of
authorship without any additional original authorship. See L. Batlin & Son, 536 F.2d at
490 (“one who has slavishly or mechanically copied from others may not claim to be an
author”); Bridgeman Art Library, Ltd. v. Corel Corp., 36 F. Supp. 2d 191, 195 (S.D.N.Y.
1999) (“exact photographic copies of public domain works of art would not be
copyrightable under United States law because they are not original”).

As a general rule, the registration specialist will not search the Office’s records or
conduct independent research to determine whether the work was created by the
author(s) named in the application because the existence of similar or identical works
will not preclude a claim in a work that was independently created. However, if

the applicant asserts a claim in a work that is unusually similar to another work of
authorship that is known to the specialist, he or she may communicate with the
applicant. If the specialist determines that the author copied or incorporated another
work of authorship, he or she may ask the applicant to exclude the preexisting work
from the claim or may refuse registration if the author did not contribute a sufficient
amount of additional original authorship to the work.

Examples:

e An exact reproduction of the Mona Lisa that cannot be distinguished
from the original.

e A photocopy or scan of a photograph.
e Photocopying, scanning, or digitizing a literary work.
e Dubbinga sound recording from a preexisting recording.

e Atoy model that is an exact replica of an automobile, airplane, train,
or other useful article where no creative expression has been added
to the original design.

313.4(B) De Minimis Authorship

The term “de minimis” comes from the legal principle “de minimis non curat lex,” which
means “the law does not take notice of very small or trifling matters.” As the Supreme
Court stated, “copyright protects only those constituent elements of a work that possess
more than a de minimis quantum of creativity.” Feist, 499 U.S. at 363. Works that contain
no expression or only a de minimis amount of original expression are not copyrightable
and cannot be registered with the U.S. Copyright Office.
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Examples:
Literary Works:

e Substituting the pronouns “she” and “her” for “he” and “his” in a
preexisting work of authorship.

¢ Combining a coined term with a few short phrases that define the
term.

e A Venn diagram consisting of three overlapping circles containing
the names of various personality disorders and a few words and
short phrases that describe the symptoms of each condition.

e A standard form contract for a real estate transaction requesting
factual information from the buyer and containing standard legal
language for the release of the seller’s interest in the property.

o Editing that merely consists of spelling and grammatical
corrections.

Works of the Performing Arts:

e A synopsis consisting of a single sentence.

e A musical phrase consisting of three notes.

e Asound recording consisting of a single tone.

Works of the Visual Arts:

e Solitaire rings, simple diamond stud earrings, simple hoop earrings,
and other jewelry designs that contain only a trivial amount of
authorship.

e Touching-up an aged or damaged photograph in order to restore it
to its original condition, without adding an appreciable amount of

authorship to the original image.

e A public domain photograph of Winston Churchill combined with the
word “Commitment” and the quotation “Never, never, never give up.”

e An outline map of South Carolina with a blue heart in the center of
the design featuring the white crescent moon and white palmetto
tree from the state flag.

Specific categories

of literary works, works of the performing arts, and works of the

visual arts that contain a de minimis amount of authorship are discussed in Chapters

700, 800, and 900.
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313.4(C) Words and Short Phrases

Words and short phrases, such as names, titles, and slogans, are not copyrightable
because they contain a de minimis amount of authorship. See 37 C.F.R. § 202.1(a). The
U.S. Copyright Office cannot register individual words or brief combinations of words,
even if the word or short phrase is novel or distinctive or lends itself to a play on
words. See Kitchens of Sara Lee, Inc. v. Nifty Foods Corp., 266 F.2d 541, 544 (2d Cir. 1959)
(concluding that the Office’s regulation barring the registration of short phrases is “a fair
summary of the law”).

Examples:

e The name of an individual (including pseudonyms, pen names, or
stage names).

e The name of a business or organization.

e The name of a band or performing group.

e The name of a product or service.

¢ A domain name or URL (e.g.,, www.copyright.gov).
o The title or subtitle of a work of authorship.

e The name of a character.

e (Catchwords, catchphrases, mottoes, slogans, or other short
expressions.

For the same reasons, short musical phrases consisting of only a few musical notes
standing alone are not copyrightable and cannot be registered with the U.S. Copyright
Office, even if the phrase is novel or distinctive. See 37 C.F.R. § 202.1(a).

Examples:

e Clock chimes.

e “Midoresol sol re mido.”

e Atrademark consisting of three musical notes.
Similarly, individual numbers, letters, sounds, and short phrases consisting of such
elements are not copyrightable, because they do not contain sufficient creative
authorship. Id.
The Office maintains various databases, indexes, catalogs, and other records that contain

titles of works that have been registered with the Office. These titles are part of the
public record, but the titles themselves are not subject to copyright protection.
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313.4(D)

313.4(E)

313.4(F)

Works Consisting Entirely of Information That Is Common Property

The U.S. Copyright Office cannot register works consisting entirely of information that is
common property because such works contain no original authorship. 37 C.F.R. §
202.1(d). Examples of common property include, without limitation, standard calendars,
schedules of sporting events, and lists or tables taken from public documents or other
common sources. Id. For the same reasons, the Office cannot register a claim in common
sayings, diatonic and chromatic musical scales, or common chord progressions that
merely consist of standard harmonies or common musical phrases.

Measuring and Computing Devices

The U.S. Copyright Office cannot register devices and other useful articles that are
designed for computing or measuring. See 37 C.F.R. § 202.1(d). Examples of such devices
include, without limitation, height and weight charts, tape measures and rulers,
calculators, and thermometers.

Although measuring and computing devices are not copyrightable, the Office may
register pictorial, graphic, or sculptural features that have been applied to a device, but
only if those features are physically or conceptually separable from its utilitarian
function. For example, a drawing that appears on the surface of a height and weight
chart or a fanciful graphic that appears on the surface of a thermometer may be
registered if these pictorial or graphic features contain a sufficient amount of creative
expression.

For a general discussion of useful articles, see Chapter 900, Section 924.

Mere Listing of Ingredients or Contents

A mere listing of ingredients or contents is not copyrightable and cannot be registered
with the U.S. Copyright Office. 37 C.F.R. § 202.1(a).

Examples:
o Alist of ingredients for a recipe.

o Alist of components for a formula, compound, prescription, or the
like.

e Alist of musical tracks contained in a compact disc.

e A product label that merely lists the ingredients for the product,
merely describes the product, or merely describes the contents of
the product packaging.

The Office may register a work that explains how to perform a particular activity, such
as a cookbook or user manual, provided that the work contains a sufficient amount of
text, photographs, artwork, or other copyrightable expression. However, the
registration does not extend to any list of ingredients or contents that may be included
in the work. See Publications International v. Meredith Corp., 88 F.3d 473, 480 (7th Cir.
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1996) (“We do not view the functional listing of ingredients as original within the
meaning of the Copyright Act.”); see also Policy Decision on Copyrightability of Digitized
Typefaces, 53 Fed. Reg. 38,110, 38,112 (Sept. 29, 1988) (explaining that “the explanation
and illustration of recipes is copyrightable even though the end result - the food product
- isnot”).

Blank Forms

Blank forms that are designed for recording information and do not in themselves
convey information are not copyrightable. 37 C.F.R. § 202.1(c). Likewise, the copyright
law does not protect the ideas or principles behind a blank form, the systems or
methods implemented by a form, or any functional layout, coloring, or design that
facilitates the use of a form. See Baker v. Selden, 101 U.S. 99 (1879).

Blank forms typically contain empty fields or lined spaces, as well as words or short
phrases that identify the content that should be recorded in each field or space.
Examples include, without limitation, time cards, graph paper, account books, diaries,
bank checks, scorecards, address books, report forms, order forms, and the like. 37
C.F.R.§202.1(c).

As a general rule, the Office will register a work of authorship that contains an
appreciable amount of written or artistic expression, even if it contains a blank form
that is designed for recording information. For example, bank checks may be registered
if they contain sufficient pictorial authorship that decorates the form. Likewise,
contracts, insurance policies, and other textual documents with “fill-in” spaces may be
registered if they contain a sufficient amount of expressive, literary authorship that is
not standard or functional. However, the mere inclusion of a large number of terms on a
blank form may not satisfy the originality requirement if those terms are part of a
system for recording information, such as a medical diagnostic form. See 17 U.S.C. §
102(b).

When examining these types of works, the Office applies “a standard consistent with
that applied to all works submitted for registration: does the work evidence an
appreciable quantum of original, creative expression?” See Registration of Claims to
Copyright: Notice of Termination of Inquiry Regarding Blank Forms, 45 Fed. Reg. 63,297
(Sept. 24, 1980). In applying this standard, the Office focuses on the textual or pictorial
expression that the author contributed to the work. In other words, does the form
qualify as a literary work, a pictorial work, or a work that contains an original
combination of literary and pictorial expression? If so, the Office will register the claim.
In all cases, the registration covers only the original textual or pictorial expression that
the author contributed to the work, but does not cover the blank form or other
uncopyrightable elements that the form may contain.

The Office cannot register the empty fields or lined spaces in a blank form. Likewise, the
Office cannot register the words, short phrases, or other de minimis text that appears in
the headings for a blank form, even if the applicant attempts to register the work as

a compilation of uncopyrightable material. As discussed in Section 307, a compilation is
a subset of the subject matter categories listed in Section 102(a) of the Copyright Act,
rather than a separate and distinct category of authorship. In other words, a compilation
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313.4(1)

may be registered, provided that the work as a whole falls within one or more of the
congressionally established categories of authorship. A blank form that merely contains
words, short phrases, or a de minimis amount of text does not satisfy this requirement
because it does not qualify as a literary work, a pictorial work, a graphic work, or any of
the other categories of works listed in Section 102(a). Cf. Registration of Claims to
Copyright, 77 Fed. Reg. 37,605, 37,607 (June 22, 2012).

If a blank form poses an extensive number of questions or contains an exhaustive
checklist of information, the registration specialist may communicate with the applicant
or may refuse registration if it appears that the applicant is asserting a claim in the
ideas, principles, systems, or methods implemented by the form.

Characters

Although the copyright law does not protect the name or the general idea for a
character, a work that depicts or describes a particular character may be registered if it
contains a sufficient amount of original authorship.

A registration for a visual art work, a literary work, or a work of the performing arts that
depicts or describes a character covers the expression set forth in the deposit copy(ies),
but it does not cover the character per se. In other words, the copyright in the registered
work protects the author’s expression of the character, but it does not protect the mere
concept of the character. The copyright in the character itself is limited to the artistic
rendition of the character in visual form or the literary delineation of the character’s
specific attributes in textual form. If another party merely uses the character’s name or
the general idea for the character there would be no infringement under the copyright
law. By contrast, if another party copies the visual or textual expression set forth in the
deposit copy(ies), the copyright owner of that work may have a cause of action. (The
trademark law may provide additional protection for the character’s name or other
attributes if the character is sufficiently distinctive and is used to identify the source of
the trademark owner’s goods or services.)

For a further discussion of characters, see Chapter 800, Section 804.2(B) and Chapter
900, Section 911.

Scenes a Faire

The copyright law does not protect stock characters, settings, or events that are
common to a particular subject matter or medium because they are commonplace and
lack originality. For example, the copyright for a work about the Hindenburg would not
cover elements that are “indispensable, or at least standard, in the treatment of” that
topic, such as scenes that take place in a German beer hall or characters who utter
common greetings of the period. See Hoehling, 618 F.2d at 979. The copyright for a work
about a police station in an urban slum would not cover elements that necessarily result
from the choice of that setting, such as scenes depicting drunks, prostitutes, vermin, and
derelict cars, or stock themes commonly linked to the genre of police fiction, such as foot
chases or the “familiar figure of the Irish cop.” See Walker v. Time Life Films, Inc., 784
F.2d 44, 50 (2d Cir. 1986). Likewise, the fact “[t]hat treasure might be hidden in a cave
inhabited by snakes, that fire might be used to repel the snake, that birds might frighten
an intruder in the jungle, and that a weary traveler might seek solace in a tavern. .. [are]
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simply too general to be protectable.” See Zambito v. Paramount Pictures Corp., 613 F.
Supp. 1107, 1112 (E.D.N.Y 1985).

While scenes a faire cannot be registered by themselves, a work of authorship that

contains standard expressions or stock characters, settings, or events may be registered
provided that the work as a whole contains a sufficient amount of original expression.

Familiar Symbols and Designs

Familiar symbols and designs are not copyrightable and cannot be registered with the
U.S. Copyright Office, either in two-dimensional or three-dimensional form. 37 C.F.R. §
202.1(a). Likewise, the Office cannot register a work consisting of a simple combination
of a few familiar symbols or designs with minor linear or spatial variations, either in
two-dimensional or three-dimensional form. Examples of familiar symbols and designs
include, without limitation:

e Letters.

e  Punctuation.

e Symbols typically found on a keyboard, such as asterisks, ampersands, and the like.
e Abbreviations.

e Musical notes and symbols.

e Numbers.

e Mathematical symbols.

e Currency symbols.

e Arrows and other directional or navigational symbols.

e Common representational symbols, such as a spade, club, heart, diamond, star, yin
yang, fleur de lys, or the like.

e Common patterns, such as standard chevron, polka dot, checkerboard, or
houndstooth designs.

o  Well-known and commonly used symbols that contain a de minimis amount of
expression or that are in the public domain, such as the peace symbol, gender
symbols (¢ &), the symbols for “play, pause, stop, forward, back,” simple emoticons
such as the typical smiley face ( g ), or the like.

e Standard industry designs, such as the caduceus, the barber pole, food labeling
symbols, hazard warning symbols, or the like.

e Familiar religious symbols such as crosses, stars, crescents, and the like.

Chapter 300 : 33

12/22/2014



COMPENDIUM OF THE U.S. COPYRIGHT OFFICE PRACTICES, Third Edition

o Common architecture moldings, such as the volute used to decorate Ionic and
Corinthian columns.

While familiar symbols and designs cannot be registered by themselves, a work of
authorship that incorporates one or more of these elements into a larger design may be
registered if the work as a whole contains a sufficient amount of creative expression.

For additional information concerning familiar symbols and designs, see Chapter 900,
Section 906.2.

313.4(K) Mere Variations of Coloring

Color is one of the basic building blocks for pictorial, graphic, and sculptural works. The
U.S. Copyright Office may register an original combination or arrangement of colors if it
results in a pictorial, graphic, or sculptural work that qualifies as an original work of
authorship. See Copyright Registration for Colorized Versions of Black and White Motion
Pictures, 52 Fed. Reg. 23,443, 23,445 (June 22, 1987).

The Office cannot register a claim to copyright in color in and of itself or a system for
matching pairs and sets of colors. See 17 U.S.C. § 102(b). Likewise, the Office cannot
register mere variations in coloring, regardless of whether the variations are made by
hand, by computer, or any other process. 37 C.F.R. § 202.1(a). If the author merely
added or changed a few colors that appear in a preexisting work of authorship or merely
added, changed, or combined expected or familiar sets or pairs of colors, the Office may
communicate with the applicant or may refuse to register the claim. Similarly, the Office
may communicate or refuse registration for a compilation of colors if the colors merely
enhance the visual display of a chart, table, graph, device, or other article.

Examples:

e C(Creating a new version of a fabric design where the colors red and
blue are substituted for the colors yellow and green.

e Producing three greeting cards containing the same visual and
textual content where the only difference is that each card is printed

in a different color.

e Making a few minor changes in a preexisting work of authorship,
such as simple tone-overs or color overlays.

e Using color as a simple form of typographic ornamentation.

e Using color to enhance sonar imaging or x-rays, sonograms,
echocardiograms, magnetic resonance imaging, or the like.

e Removing all the color from a preexisting work of authorship.

For additional information concerning color, see Chapter 900, Section 906.3.
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Specific Types of Works That May Contain Uncopyrightable Material
The U.S. Copyright Office has adopted policies regarding the copyrightability of specific

types of literary works, works of the performing arts, and works of the visual arts.

For information concerning literary works that may be or may contain uncopyrightable
material, see Chapter 700, Sections 707.1 (Numbers), 707.2 (Research), and 707.3 (Book
Design).

For information concerning works of the performing arts that may be or may contain
uncopyrightable material, see Chapter 800:

e Common property musical scales and arpeggios (Section 802.5(A)).
e Sound recordings fixed prior to February 15, 1972 (Section 803.5(D)).

e Social dances, simple routines, and other uncopyrightable movements (Sections
805.5(B) and 806.5(B)).

For information concerning works of the visual arts that may be or may contain
uncopyrightable material, see Chapter 900:

e Geometric figures and shapes (Section 906.1).
e X-rays, MRI scans, and other medical imaging (Section 924.3(D)).

e Bridges, canals, dams, tents, mobile homes, and other uncopyrightable structures
(Section 923.2).

e Interior design and landscape design (Section 923.2).

e Useful articles (Section 924).

Other Types of Works That Cannot Be Registered with the
U.S. Copyright Office

Foreign Works That Are Not Eligible for Copyright Protection
in the United States

As discussed in Section 304, a work of authorship may be registered, provided that it is
eligible for copyright protection in the United States under Sections 104(a) or 104(b) of
the Copyright Act. Works that do not satisfy these requirements are not protected by
U.S. copyright law and cannot be registered with the U.S. Copyright Office. For more
information concerning these requirements, see Chapter 2000, Section 2003.

Unlawful Use of Preexisting Material in a Derivative Work, a
Compilation, or a Collective Work

Some derivative works, compilations, and collective works cannot be registered with the
U.S. Copyright Office. Section 103(a) of the statute states that copyright protection for a
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compilation or derivative work “employing preexisting material in which copyright
subsists does not extend to any part of the work in which such material has been used
unlawfully.” 17 U.S.C. § 103(a). This provision also applies to collective works because
“the term ‘compilation’ includes collective works.” 17 U.S.C. § 101 (definition of
compilation).

Section 103(a) is intended to prevent “an infringer from benefiting, through copyright
protection, from committing an unlawful act.” H.R. REP. N0. 94-1476,at 57

(1976), reprinted in 1976 U.S.C.C.A.N. at 5671. At the same time, it allows the author of a
derivative work, a compilation, or a collective work to claim copyright in “those parts of
the work that do not [unlawfully] employ the preexisting work.” Id.

Ordinarily, the Office will not examine the preexisting material that appears in a
derivative work, a compilation, or a collective work to determine whether that material
is protected by copyright or whether it has been used in a lawful manner. However,

the registration specialist may communicate with the applicant if the preexisting
material has not been excluded from the claim and it is reasonably clear that

the claimant may not own the copyright in that material, such as a mix tape containing a
compilation of well-known sound recordings. The Office also may question derivative
claims that appear to be unlawful and that are inseparable or intertwined with an
underlying work, such as stage directions for a dramatic work.

The Office may register a derivative work, a compilation, or a collective work that
contains preexisting copyrightable material, provided that the author’s contribution to
that work can be separated from the preexisting material. For example, an anthology of
poetry may be registered as a collective work, even if the author accidentally included
one poem that was unauthorized, because that poem could be severed from the
anthology without affecting the lawful aspects of the collective work as a whole. By
contrast, the Office may refuse registration if the preexisting material is inseparably
intertwined with the compilation or the derivative work, such as an

unauthorized translation of a novel or an unauthorized arrangement of a song. See H.R.
REP.N0.94-1476,at 57-58 (1976), reprinted in 1976 U.S.C.C.A.N. at 5671.

Government Works

U.S. Government Works

Copyright protection under the Copyright Act is not available for “any work of the
United States Government,” regardless of whether it is published or unpublished. 17
U.S.C. § 105; see also H.R. REP. N0. 94-1476, at 58 (1976), reprinted in 1976 U.S.C.C.A.N. at
5672. This includes legislation enacted by Congress, decisions issued by the federal
judiciary, regulations issued by a federal agency, or any other work prepared by an
officer or employee of the U.S. federal government while acting within the course of his
or her official duties. It also includes works prepared by an officer or employee of the
government of the District of Columbia, the Commonwealth of Puerto Rico, or the
organized territories under the jurisdiction of the federal government.

If an applicant states that the U.S. government or any of its agencies, officers, or
employees created the work while acting within the scope of their employment,
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the registration specialist may communicate with the applicant and may refuse
registration, even if the claimant is a nongovernmental entity.

There are several exceptions to these rules:

e Although works prepared by officers or employees of the U.S. government within
the scope of their employment are not copyrightable, the federal government may
receive and hold “copyrights transferred to it by assignment, bequest, or
otherwise.” 17 U.S.C. § 105. For example, a U.S. government agency may register a
website created by a government contractor, provided that the contractor did not
create the website for the agency as a work made for hire and provided that the
contractor transferred the copyright in that work to that agency.

e Works prepared by officers or employees of the U.S. Postal Service, the Corporation
for Public Broadcasting, the Public Broadcasting Services, or National Public Radio
are not considered works of the U.S. government. See H.R. REP. N0. 94-1476, at 59
(1976), reprinted in 1976 U.S.C.C.A.N. at 5672.

o Works prepared by officers or employees of the Smithsonian Institution are not
considered works of the U.S. government if the author-employee was paid from the
Smithsonian trust fund.

e The U.S. Secretary of Commerce may secure copyright for a limited term not to
exceed five years in any standard reference data prepared or disseminated by the
National Technical Information Service pursuant to 15 U.S.C. Chapter 23. See H.R.
REP.N0.94-1476, at 59-60 (1976), reprinted in 1976 U.S.C.C.A.N. at 5673.

e A work prepared by an officer or employee of the U.S. government may be
registered if the work was prepared at that person’s own volition and outside his or
her official duties, even if the subject matter focuses on the author’s work for the
government. See H.R. REP. N0. 94-1476, at 58 (1976), reprinted in 1976 U.S.C.C.A.N. at
5671.

Government Edicts

As a matter of longstanding public policy, the U.S. Copyright Office will not register a
government edict that has been issued by any state, local, or territorial government,
including legislative enactments, judicial decisions, administrative rulings, public
ordinances, or similar types of official legal materials. Likewise, the Office will not
register a government edict issued by any foreign government or any translation
prepared by a government employee acting within the course of his or her official
duties. See Banks v. Manchester, 128 U.S. 244, 253 (1888) (“there has always been a
judicial consensus, from the time of the decision in the case of Wheaton v. Peters, 8 Pet.
591, that no copyright could under the statutes passed by Congress, be secured in the
products of the labor done by judicial officers in the discharge of their judicial
duties”); Howell v. Miller, 91 F. 129, 137 (6th Cir. 1898) (Harlan, ].) (“no one can obtain
the exclusive right to publish the laws of a state in a book prepared by him”).
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There is a limited exception to this rule. Section 104(b)(5) of the Act states that works
first published by the United Nations or any of its specialized agencies, or first published
by the Organization of American States are eligible for copyright protection in the
United States. See 17 U.S.C. § 104(b)(5).

A work that does not constitute a government edict may be registered, even if it was
prepared by an officer or employee of a state, local, territorial, or foreign government
while acting within the course of his or her official duties. For example, the Office may
register a tourist magazine written and published by Arizona’s department of tourism or
a map created and published by the public transit authority for the city of Detroit.
Likewise, the Office may register annotations that summarize or comment upon legal
materials issued by a federal, state, local, or foreign government, unless the annotations
themselves have the force of law. See Chapter 700, Section 717.1.

Works in the Public Domain

Works that are in the public domain in the United States cannot be registered with the
U.S. Copyright Office. A copyrighted work enters the public domain in the United States
when “its full copyright term has expired.” Golan v. Holder, 132 S. Ct. 873, 878 (2012).
Works that do not comply with certain statutory formalities may also be in the public
domain, such as U.S. works published without a copyright notice on or before March 1,
1989, or U.S. works published or registered on or before December 31, 1963 that were
not renewed in a timely manner. Likewise, works that are not copyrightable are in the
public domain, such as works that have not been fixed in a tangible medium of
expression or works that merely contain a de minimis amount of authorship.

A derivative work, compilation, or collective work that contains public domain material
may be registered, provided that the new work contains a sufficient amount of original
authorship. The copyright in such works covers the compilation authorship or the new
material that the author contributed to the derivative work, the compilation, or the
collective work, but it “is independent of, and does not affect or enlarge the scope,
duration, ownership, or subsistence of, any copyright protection in the [public domain]
material.” 17 U.S.C. § 103(b).

Use of Protected Names, Characters, Slogans, Symbols, Seals,
Emblems, and Insignia

Occasionally, the U.S. Copyright Office receives works that contain names, characters,
slogans, symbols, seals, emblems, or insignia that may be restricted by federal law, such
as “Olympic,” “Smokey Bear,” “Woodsy Owl,” “Give a Hoot, Don’t Pollute,” the 4-H Club
Emblem, or the sign of the Red Cross. Seg, e.g., 18 U.S.C. §§ 700-716; 36 U.S.C. § 220506.

If the work contains a sufficient amount of original authorship and if the federally
protected material has been excluded from the claim, the registration specialist may
register the claim without communicating with the applicant. By contrast, if the
specialist is aware that the work contains federally protected material that has not been
excluded from the claim, the specialist may notify the applicant that the material
appears to be restricted and may ask the applicant whether that material has been used
in a lawful manner.
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Obscenity

Pornographic works may be registered with the U.S. Copyright Office, provided that they
contain a sufficient amount of original authorship.

As a general rule, a registration specialist will not examine a work or authorship to
determine whether it contains material that might be considered obscene. See Mitchell
Brothers Film Group v. Cinema Adult Theater, 604 F.2d 852, 858 (5th Cir. 1979)
(concluding that the 1909 Act protects “all creative works, obscene or non-obscene, that
otherwise meet the requirements of the [statute]” and that there is “no explicit or
implicit bar to the copyrighting of obscene materials”). However, if a work contains
material that appears to fall within the scope of the Child Protection Act, the specialist
will refer the work to the Associate Register of Copyrights and Director of Registration
Policy and Practice. If the Associate Register determines that the work clearly falls
within the scope of Title 18, sections 2251-2255, and if the Register of Copyrights
concurs, the application, deposit copy(ies), and any other materials that have been
submitted to the Office will be referred to the U.S. Department of Justice. See Operating
Guidelines Regarding the Child Protection Act; Public Availability, 52 Fed. Reg. 10,177
(Mar. 30, 1987).

Classified Material

If the U.S. Copyright Office is aware that the deposit copy(ies) contain information that
has been classified by the U.S. government, the registration specialist will refer the work
to the Associate Register of Copyrights and Director of Registration Policy and Practice.
The material should be held or disposed of in accordance with instructions from the
Associate Register, and the examination or other processing of the material by the Office
should be suspended until the matter has been resolved.
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What This Chapter Covers
This Chapter provides general information on who may and may not submit an

application to register a copyright claim.

For information on who may file a claim for specific types of works, who may file a
renewal application, and who may record a transfer of ownership, a notice of
termination, or other documents pertaining to copyright, see the following chapters:

e For mask works, see Chapter 1200, Section 1211.
o Forvessel designs, see Chapter 1300, Section 1311.2.
e Forrenewal applications, see Chapter 2100, Section 2115.5.

e For recording documents, see Chapter 2300, Sections 2309.4, 2310.6, 2311, 2312.1,
2313.5,and 2314.6.

Who Is the Applicant?

The applicant is the party who signs the certification and submits the application to the
U.S. Copyright Office. Any of the following parties may certify and submit an application
to register a copyright claim:

e The author of the work;
e The owner of all the exclusive rights in the work;

e The owner of one or more — but less than all — of the exclusive rights in the work;
or

e Aduly authorized agent of any of the foregoing parties.

No other parties are entitled to file an application for copyright registration. See 17
U.S.C. § 408(a) (stating that “the owner of copyright or of any exclusive right in the work
may obtain registration of the copyright claim”); see also 37 C.ER. § 202.3(c)(1) (specifying
the parties who may submit an application for copyright registration); Registration of
Copyright: Definition of Claimant, 77 Fed. Reg. 29,257, 29,258 (May 17, 2012).

Who Is the Correspondent?

When completing an application, the applicant must provide the name, address, and
other contact information for the person or persons whom the Office should contact if
the registration specialist has questions or concerns regarding the application. This
person is referred to as the correspondent.
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In most cases, the correspondent and the applicant are the same person, because the
correspondent typically certifies and submits the application. In all cases, the
correspondent must be:

e An author of the work;
e Anowner who owns all of the exclusive rights in the work;

e An owner of one or more — but less than all — of the exclusive rights in the work;
or

e Aduly authorized agent of one or more of the foregoing parties.

As a general rule, the U.S. Copyright Office will send all communications concerning an
application or a registration to the correspondent at the address provided in the
registration record.

For guidance in completing the Correspondent field /space of the application,
see Chapter 600, Section 622.2. For information on who may certify an application,
see Chapter 600, Section 624.

Who Is the Claimant?

The only parties who are eligible to be the copyright claimant are (i) the author of the
work, or (ii) a copyright owner who owns all of the exclusive rights in the work. 37
C.F.R.§ 202.3(a)(3). A person or entity who owns one or more — but less than all — of
the exclusive rights in a work is not eligible to be a claimant. See Part 202 - Registration
of Claims to Copyright, 43 Fed. Reg. 965, 965 (Jan. 5, 1978); Registration of Copyright:
Definition of Claimant, 77 Fed. Reg. 29,257, 29,258 (May 17, 2012).

Although the author or the copyright owner who owns all of the rights are the only
parties who are entitled to claim ownership of the copyright, an application to register
that claim may be certified and submitted by any of the parties listed in Section 402. In
some cases, the applicant and the claimant may be the same party, while in other cases
they may be different.

Applications Filed by or on Behalf of the Author

An author is either (i) the person or persons who created the work, or (ii) the employer
or other person for whom the work was prepared, if the work was created during the
course of employment or commissioned as a work made for hire. The author may be
either a U.S. or a foreign citizen.

If the author owns all of the rights under the copyright on the date that the application is
filed, the author must be named in the application as the copyright claimant. The author
or the author’s duly authorized agent may certify and submit an application to register
that claim. In the situation where the author certifies and submits the application, the
author is considered both the applicant and the claimant. If the author’s duly authorized
agent certifies and submits the application, the author is still the claimant but the
author’s agent is considered the applicant.
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The author also may be named as the copyright claimant even if the author has
transferred the copyright or one or more of the exclusive rights to another party, or
even if the author does not own any of the rights at the time the application is filed. See
generally Registration of Copyright: Definition of Claimant, 77 Fed. Reg. 29,257, 29,258
(May 17, 2012); Registration of Claims to Copyright, 43 Fed. Reg. 965, 965 (Jan. 5, 1978).

If the author transferred all of the rights in a work to another party, either the author or
the transferee may be named as the copyright claimant, and the application may be
submitted by the author, the transferee, or their respective agents. If the author
transferred only some of his or her rights to another party, the author must be named as
the copyright claimant, and the application to register the copyright in the author’s
name may be filed by any of the parties listed in Section 402 (i.e., the author, an owner of
one or more exclusive rights, or their respective agents).

Joint Works

The U.S. Copyright Office will accept an application filed by or on behalf of one or more
authors of a joint work if the application is otherwise proper and complete. The
application must identify all of the authors of the joint work.

If a joint author transferred all of his or her rights to a third party, either the joint author
or the transferee may be named as a copyright claimant, and the application may be
filed by the joint author, the transferee, or their respective agents. If a joint owner
transferred only some of his or her rights to a third party, the joint author must be
named as the copyright claimant, although the application to register the copyright in
the joint author’s name may be filed by the transferee or any of the other parties listed
in Section 402.

Minors

Minors may claim copyright, and the U.S. Copyright Office will accept applications
submitted either by or on behalf of a minor if the application is otherwise proper and
complete.

Minors may appoint a duly authorized agent to file the application on their behalf, such
as a parent, guardian, or other qualified agent. Because registration records are open to
the public, the applicant should not provide any private or confidential information in
the application that is not required for registration if the applicant does not wish to
make that information public. Any information that is provided in the application may
be made available to the general public through the Office’s online database. Once the
Office issues a certificate of registration, in most cases it cannot remove any information
from the registration record, including a minor’s name, address, or year of birth.

Mental Incompetents

Mental incompetents may claim copyright, and the U.S. Copyright Office will accept
applications submitted either by or on behalf of a mentally incompetent person,
provided the application is otherwise proper and complete. If a committee or guardian
has been appointed for a person adjudged to be incompetent, such committee or
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405.4

405.5

405.6

406

407

guardian generally should submit the application as a duly authorized agent of the
applicant.

Prisoners

An incarcerated person may claim copyright, and the U.S. Copyright Office will accept
applications submitted either by or on behalf of an inmate of a prison or other penal
institution if the application is otherwise proper and complete.

Deceased Authors

The U.S. Copyright Office will accept applications submitted by or on behalf of a claimant
who owns all of the rights that initially belonged to a deceased author, such as the
author’s estate, a devisee, or an heir. Likewise, the Office will accept applications that
name a deceased author as the copyright claimant if the author is the only party who is
eligible to be named as the copyright claimant. If the application names an individual as
author and claimant and the Office discovers that the individual died before the
application has been approved for registration, the registration specialist may
communicate with the applicant for the name of the current claimant.

Foreign Authors

The U.S. Copyright Office will register works created by a foreign author if the work is
eligible for copyright protection in the United States. U.S. copyright law protects

the unpublished works of all authors (domestic or foreign) as long as the work is not in
the public domain. Published works of foreign authors may be eligible for protection in
the United States if they satisfy the requirements described in Chapter 2000, Section
2003.

Applications Filed by or on Behalf of a Copyright Owner Who Owns All
of the Exclusive Rights

A transferee who owns all of the rights in the copyright may be named in the application
as the copyright claimant. An application to register the copyright in the transferee’s
name may be certified and submitted by the author of the work, by the transferee, or by
their respective agents. In this situation, the transferee is considered to be the claimant,
and—depending on who submitted the application—the author, the transferee, or

the authorized agent of the author or the transferee is considered the applicant.

Applications Filed by an Owner of One or More — But Less than All —
of the Exclusive Rights

Any of the exclusive rights that make up a copyright or any subdivision of those rights
can be transferred and owned separately. 17 U.S.C. § 201(d)(2). A party who owns one
or more — but not all — of the rights that initially belonged to an author cannot be
named as a copyright claimant. See 37 C.F.R. § 202.3(a)(3). However, an owner of one or
more of the exclusive rights may submit an application to register the copyright in the
author’s name. In this situation, the author is considered to be the claimant, and the
owner of the exclusive right(s) is considered the applicant. See generally Registration of
Copyright: Definition of Claimant, 77 Fed. Reg. 29,257, 29,258-59 (May 17, 2012).
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Exclusive Licensees and Nonexclusive Licensees

An exclusive licensee is a party who has been granted one or more of the exclusive
rights set forth in Section 106 of the Copyright Act, or any subdivision of those rights.
Exclusive licensees are considered owners of those right(s) during the term of the
license. A nonexclusive licensee is a party who has the right to use a work or an
exclusive right in the work, but does not have the right to prevent others from using the
same work. Nonexclusive licensees are not owners of the right(s) or parts thereof, but
rather, they are considered authorized users.

The Copyright Act states that only “the owner of copyright or of any exclusive right in
the work may obtain registration of the copyright claim.” 17 U.S.C. §408(a). Although an
exclusive licensee who owns one or more of the exclusive rights is entitled to submit an
application, only an exclusive licensee who owns all of the exclusive rights in a work is
entitled to be named as a copyright claimant. 37 C.F.R. §202.3(a)(3). An exclusive
licensee with less than all rights may submit an application by naming the author as the
claimant.

As a general rule, a nonexclusive licensee is not entitled to be named as a copyright
claimant or to submit an application to register a copyright claim, because a
nonexclusive licensee is neither the “owner of copyright or of any exclusive right in the
work.” 17 U.S.C. §408(a); see also 17 U.S.C. § 101 (definition of “transfer of copyright
ownership,” which explicitly excludes nonexclusive licenses). A nonexclusive licensee
may certify or submit an application to register the copyright only if the licensee is a
duly authorized agent acting on behalf of the author or a person or entity that owns all
of the rights under copyright that initially belonged to the author.

Authorized Agents

An author, a copyright owner who owns all of the rights in the work, or an owner of one
or more of the exclusive right(s) may use a duly authorized agent to submit an
application on their behalf. Examples of such agents include, but are not limited to, legal
guardians, business managers, literary agents, and attorneys.

In most cases, the correspondent is a duly authorized agent of one or more of the parties
listed above, and as a general rule, the U.S. Copyright Office will direct all
communications concerning the application to that person. See Section 403.

The Office imposes no special qualifications or tests for authorized agents (including
attorneys) before they may file applications or otherwise conduct business with the
Office. Nor does the Office require applications to be prepared or submitted by an
attorney. In certain special cases the Office may suggest that the claimant consider
seeking legal advice, but the Office does not furnish the names of copyright attorneys,
publishers, agents, or other similar information. See 37 C.F.R. § 201.2(a)(2).

As a general rule, the Office will accept the statement on the application certifying that
the person who signs the application is an authorized agent of the author or an owner of
the exclusive rights in the work. In some circumstances, the Office may ask an alleged
agent to submit documentation showing that he or she is in fact authorized to act for
one or more of those parties.
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410 Who May File the Application: At a Glance

The following chart is intended to assist potential applicants in determining who may
file an application and who may be named as a claimant:

Who owns the rights?

Who may be named as
claimant?

Who may file the application?

The transferee who
owns all of the rights

The author of the work The author The author

owns all of the rights
or
An authorized agent of the author

The author of the work The author The author

owns some — but not all —

of the rights or
An owner of one or more of the exclusive
rights
or
An authorized agent of one or more of
the aforementioned parties

The author of the work The author The author

owns none of the rights

& and/or or

The transferee who owns all of the
rights

or

An owner of one or more — but not all—
of the exclusive rights

or

An authorized agent of one or more of
the aforementioned parties
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Who owns the rights?

Who may be named as
claimant?

Who may file the application?

A transferee owns all of the
rights

The author
and/or

The transferee who
owns all of the rights

The author
or

The transferee who owns all of the
rights

or

An authorized agent of one or more of
the aforementioned parties

A transferee owns some —
but not all — of the rights

The author

The author
or

An owner of one or more of the exclusive
rights

or

An authorized agent of one or more of
the aforementioned parties

An exclusive licensee
owns all of the rights

The author
and/or

The exclusive licensee who
owns all of the rights

The author
or

The exclusive licensee who owns all of
the rights

or

An authorized agent of one or more of
the aforementioned parties

An exclusive licensee
owns some — but not all —
of the rights

The author

The author
or

An owner of one or more of the exclusive
rights

or

An authorized agent of one or more of
the aforementioned parties
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Identifying the Work(s) Covered
by a Registration

501

What This Chapter Covers

This Chapter provides guidance on how to identify the work that the applicant intends
to register with the U.S. Copyright Office. It explains how to identify the copyrightable
authorship that can be submitted for registration, and how to describe the claim to
copyright in that authorship, particularly if the work contains multiple forms of
authorship, if it was created by multiple authors, if the authorship is owned by multiple
copyright owners, or if the applicant intends to register only a portion of the authorship
that appears in the work. In addition, this Chapter assists copyright owners, courts, and
the general public in understanding the scope of a registered copyright claim.

When applying to register a work of authorship, it is crucial to correctly identify the
work in which copyright is claimed, including the type of work, the author(s) who
created that work, and the copyright owner who is entitled to claim copyright in that
work. This Chapter provides a general overview of certain forms of authorship and
ownership that are recognized under the copyright law, including joint works, works
made for hire, derivative works, compilations, and collective works.

For a discussion of the Office’s practices and procedures for registering a claim to
copyright, see the following chapters:

o For a general overview of the registration process, see Chapter 200.

e For guidance in determining who may file an application and who may be named as
the copyright claimant, see Chapter 400.

e For ageneral overview of the applications that may be used to register a copyright
claim, see Chapter 1400.

e For information on how to complete an application, see Chapter 600.

e For information regarding the options for registering multiple works with one
application, see Chapter 1100.

e For information concerning the deposit requirements, see Chapter 1500.

¢ For information concerning the Copyright Office’s practices and procedures for
evaluating copyrightable authorship, see Chapter 300. For guidance concerning the
practices and procedures relating to specific types of works, see the following

chapters:

e For adiscussion of literary works, see Chapter 700.
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503

For a discussion of works of the performing arts, see Chapter 800.

For a discussion of visual art works, see Chapter 900.

For a discussion of websites and website content, see Chapter 1000.

For a discussion of mask works and vessel designs, see Chapters 1200 and 1300.

A Copyright Registration Covers a Claim in a Work of Original Authorship

The U.S. Copyright Office does not issue copyrights, but instead simply registers claims
to copyright. See 17 U.S.C. § 408(a) (stating that “the owner of copyright or of any
exclusive right in the work may obtain registration of the copyright claim” by submitting
an appropriate application, filing fee, and deposit to the Copyright Office). The copyright
in a work of authorship created or first published after January 1, 1978 is protected from
the moment it is created, provided that the work is original and is fixed in a tangible
medium of expression. 17 U.S.C. §§ 102(a), 408(a). In other words, the copyrightin a
work of original authorship exists regardless of whether the work has been submitted
for registration or whether the Office has issued a certificate of registration for that
work. See 17 U.S.C. § 408(a) (“registration is not a condition of copyright protection”).

A copyright “claim” is an “assertion of copyright [ownership in] ... the

work.” Applications for Registration of Claim to Copyright Under Revised Copyright Act,
42 Fed. Reg. 48,944, 48,945 (Sept. 26, 1977). Thus, when an applicant files an
application to register a work of authorship, the applicant is asserting a claim of
ownership in the copyright in that work.

Although registration is optional, there are important benefits for registering a claim to

copyright and for doing so in a timely manner. For a discussion of these benefits,
see Chapter 200, Section 202.

Identifying the Original Authorship That the Applicant Intends to Register

A copyright claim is a claim in the original authorship that an author or authors
contributed to the work. The applicant — not the U.S. Copyright Office — must identify
the original authorship that the applicant intends to register. In making this
determination, the applicant may find it helpful to consider the following questions:

e Whatis the work of authorship?

e  Who is the author(s) of the work?

e  What type(s) of authorship did the author or co-authors create?

e  Who owns the copyright in that authorship?

e Does the work contain unclaimable material?

Each of these topics is discussed in Sections 503.1 through 503.5 below.
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503.1  What Is the Work of Authorship?

503.1(A) Works of Authorship Distinguished from the Constituent Elements of the Work

The U.S. Copyright Office registers claims to copyright in works of authorship. As a
general rule, the Office will issue one registration for each work that is submitted for
registration.

The Office may examine the constituent elements or individual components of a work to
determine if the work contains a sufficient amount of creative expression to warrant
registration. But as a general rule, the Office will not issue separate registrations for the
constituent elements or individual components of a work of authorship. Likewise, the
Office will not issue separate registrations to each author who contributed

copyrightable expression to a work of authorship (except as contributions to a collective
work or derivative works).

503.1(BA) Copyrightable Subject Matter

A work may be registered with the U.S. Copyright Office, provided that it falls within one
or more of the categories of authorship set forth under Section 102(a) of the Copyright
Act. Works that do not fall within one or more of these congressionally-established
categories do not constitute copyrightable subject matter, and as such, cannot be registered.

Section 102(a) of the Copyright Act states that works of authorship include the following
categories of works:

e Literary works.

e Musical works, including any accompanying words.
e Dramatic works, including any accompanying music.
¢ Pantomimes and choreographic works.

e Pictorial, graphic, and sculptural works.

e Motion pictures and other audiovisual works.

e Sound recordings.

e Architectural works.

The following chart provides representative examples of works that may be registered
and the relevant category of authorship for each work.
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Category of Authorship

Types of Works

Literary Works

Fiction, nonfiction, poetry, serial publications (e.g., newspapers,
magazines, etc.), articles, advertising copy, written
communications (e.g., letters, email messages), reference works,
directories, catalogs, compilations of information, computer
programs, databases, ebooks, audiobooks, online textual works
(e.g., blogs, website text), and similar types of textual works.

Pictorial Works

Graphic Works

Sculptural Works

Paintings, drawings, photographs, prints, art reproductions,
maps, technical drawings, diagrams, applied art (i.e., two-
dimensional pictorial artwork applied to a useful article),
artistic crafts (e.g., textiles, table service patterns, wall plaques),
online or digital artwork (e.g., computer-aided artwork, digital
imaging, pixel art), and similar types of pictorial works.

Drawings, prints, art reproductions, maps, technical drawings,
diagrams, applied art (i.e., two-dimensional graphic artwork
applied to a useful article), artistic crafts (e.g., textiles, table
service patterns, wall plaques), online or digital artwork (e.g.,
computer-aided artwork, digital imaging, pixel art), and similar
types of graphic works.

Sculptures, globes, models, applied art (i.e., three-dimensional
artwork applied to a useful article), artistic crafts (e.g., jewelry,
glassware, toys, dolls, stuffed toy animals, models), and similar
types of sculptural works.

Musical Works

Dramatic Works

Songs, song lyrics, symphonies, concertos, advertising jingles,
and similar types of musical works.

Plays, musicals, operas, scripts, screenplays, and similar types
of dramatic works.

Choreographic Works

Motion Pictures

Ballet, modern dance, and similar types of complex dances.

Films, television shows, videogames, videos, online videos,
motion picture soundtracks, and similar types of audiovisual
works.

Audiovisual Works

Videogames, slide presentations, online audiovisual works (e.g.,
smartphone and tablet applications, online courses and
tutorials, website content), and similar types of audiovisual
works.
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Category of Authorship Types of Works

Sound Recordings A recording of a song, a recording of a vocal performance, a

recording of a musical performance, a recording of a literary
work (e.g., an audiobook), a digital file of a performance, and
similar types of recordings.

Architectural Works Buildings, architectural plans, and architectural drawings.

503.1(C)

503.1(D)

Compilations and Derivative Works

The Copyright Act states that “[t]he subject matter of copyright as specified by section
102 includes compilations and derivative works.” 17 U.S.C. § 103(a).

Compilations and derivative works constitute copyrightable subject matter, provided
that the work falls within one or more of the categories of authorship set forth in Section
102(a) of the Act (e.g., literary works, sound recordings, pictorial works, etc.). In other
words, a compilation or derivative work may be copyrightable provided that it qualifies
as a literary work, a musical work, a dramatic work, or one of the other congressionally-
established categories of authorship. A compilation or derivative work that does not fall
within one or more of the Section 102(a) categories is not registrable, such as a
compilation of exercises or a new version of a useful article. Registration of Claims to
Copyright, 77 Fed. Reg. 37,605, 37,606 (June 22, 2012).

For a definition and discussion of compilations and derivative works, see Sections 507
and 508.

Work of Authorship Distinguished from the Medium of Expression

A copyright registration covers the copyrightable authorship that the author
contributed to the work, but it does not cover the medium in which the work has

been fixed. See H.R. REP. N0. 94-1476,at 53 (1976), reprinted in 1976 U.S.C.C.A.N. 5659,
5666; S. REP. N0.94-473,at 52 (1975) (recognizing that there is “a fundamental
distinction between the ‘original work’ which is the product of ‘authorship’ and the
multitude of material objects in which it can be embodied.”). Thus, when completing an
application, the applicant should describe the copyrightable authorship that the author
contributed to the work, rather than the medium that the author used to create that
work. The U.S. Copyright Office cannot register a claim based solely on the method that
the author used to create his or her expression or the medium in which the expression
has been fixed.

The following chart provides representative examples of various types of works and the
authorship they typically contain, as distinguished from the medium in which the
authorship may be fixed. In these examples, the Office may register a claim to copyright
in “2-D artwork,” “music and lyrics,” “sound recording,” or other forms of original
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authorship, but not in the “canvas,” “compact disc,” “digital music file,” or other medium

that the author used to create the work.

Type of Work Medium of Expression Original Authorship

Short story Paper, digital file, etc. Text that qualifies as a literary work
Acrylic painting Canvas 2-D Artwork

Song containing music Sheet music, compact disc, digital | Music and lyrics

and lyrics music file, etc.

Recording of a song Compact disc, digital music file, etc. = Sound recording

Home video DVD, digital video file, etc. | Motion picture

503.1(E) Copyrightable Authorship

When completing an application, the applicant should identify the copyrightable
authorship that the author contributed to the work, but should not assert a claim in any
aspect of the work that is not protected by copyright. For more information on what
constitutes uncopyrightable authorship, see Chapter 300, Section 313.

The following chart provides representative examples of various types of works and the
copyrightable authorship they typically contain, as distinguished from the
uncopyrightable material that may appear in the work. In these examples, the Office
may register a claim to copyright in the “text,” “photographs,” “artwork,” or other forms
of copyrightable authorship that the author contributed to the work, but not the “facts,”
“listing of ingredients,” “process,” “method,” “name,” “typeface,” “typographic

” o«

» o« ” o«

ornamentation,” or other uncopyrightable material.

Type of Work ‘ Copyrightable Authorship Uncopyrightable Material

Newspaper Text, photographs, illustrations Facts

Cookbook Text, artwork, photographs Listings of ingredients; ideas, procedures,
processes, or methods for cooking

Computer Source code, screen displays of Ideas, procedures, processes, systems,

program pictorial or audiovisual authorship = methods of operation, concepts, principles,

or discoveries
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Type of Work ‘ Copyrightable Authorship Uncopyrightable Material
Product logo Artwork Name of the product; typeface or
typographic ornamentation
Comic book Artwork, text Name of characters; idea for characters
Website Text, artwork, photographs, Format and layout; domain name
audiovisual material
503.2  Who Is the Author of the Work?

503.3

The applicant should identify the author or co-authors who created the work that the
applicant intends to register.

If the work qualifies as a joint work, the applicant should identify each author who
contributed copyrightable authorship to that work. For a definition and discussion of
joint works, see Section 505.

If the work was created as a work made for hire, the employer for hire should be
identified as the author. For a definition and discussion of works made for hire, see
Section 506.

The author or co-authors listed in the application are presumed to be the sole authors or
joint authors of the expression claimed therein. Although the U.S. Copyright Office does
not investigate the truth of the claims asserted in the application, it does verify that the
asserted authorship facts are consistent with the facts contained in the deposit copy(ies)
or elsewhere in the registration materials.

For guidance in identifying the author of a work, see Chapter 600, Sections 613.1
through 613.8. For guidance in completing the name of author field/space of the
application, see Chapter 600, Section 613.9.

What Type of Authorship Did the Author Create?

The applicant should identify the copyrightable authorship that the author or co-
authors contributed to the work.

The U.S. Copyright Office only examines the authorship that is explicitly claimed in the
application. It does not examine any authorship that is not claimed in the application,
and therefore, no prima facie presumption should apply to unclaimed authorship that
appears in the work.

A copyrightable work may contain one or more types of authorship, but as discussed in
Section 503.4, a registration only covers the authorship that is owned by the claimant or
co-claimants who are named in the application. In some cases, the applicant may intend
and may be entitled to register all of the authorship that appears in the work, while in
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other cases the applicant may intend or may be entitled to register only certain aspects
of the work.

The following chart provides a representative example of a work that contains multiple
types of authorship.

Work of Authorship Authorship Created Authorship Created

by Author A by Author B

Song

Music Lyrics

503.4

In this example, the song contains two types of authorship created by two different
authors. If the claimant only owns the copyright in the music, the applicant should assert
a claim in “music” and should name Author A in the application (but not Author B).

If the claimant only owns the copyright in the lyrics, the applicant should assert a claim
in “lyrics” and should name Author B in the application (but not Author A).

By contrast, if the claimant owns the copyright in the music and lyrics, the applicant
should assert a claim in both elements and should name Authors A and B in the
application.

Who Owns the Copyright in the Authorship?

The applicant should identify the person or organization that owns the copyrightable
authorship that the author or co-authors contributed to the work. For purposes of
copyright registration, this person or organization is known as the “copyright claimant.”

The copyright in a work of authorship initially belongs to the author or co-authors of
that work, unless and until the author assigns the copyright to another party in a signed,
written agreement or by operation of law. 17 U.S.C. §§ 201(a), 204(a). If the author no
longer owns the copyright in the work, the applicant must provide a brief statement that
explains “how the claimant obtained ownership of the copyright.” 17 U.S.C. § 409(5). For
guidance in completing these portions of the application, see Chapter 600, Sections 619
and 620.

As discussed in Section 503.3, works of authorship often contain different forms of
expression. In some cases, the copyright claimant may own all of the authorship that
appears in the work, while in other cases the claimant may own or may be entitled to
register only certain aspects of the work. In all cases, the applicant should assert a claim
only in the authorship that is owned by the claimant or co-claimants named in the
application.

The following chart provides a representative example of a work that contains multiple
types of authorship that is owned by multiple claimants.
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Work of Authorship | Authorship Owned by | Authorship Owned by | Authorship Owned

Author A Author B by Other Parties
Children’s Book Text [lustrations Text, artwork, and
photographs on the
cover

503.5

If the claimant owns the copyright in the text of the book (but does not own the
illustrations or any of the content that appears on the cover), the applicant should
identify the author(s) of the text, the applicant should assert a claim in “text,” and the
applicant should name A as the copyright claimant.

If the claimant owns the copyright in the illustrations (but does not own the text of the
book or any of the content that appears on the cover), the applicant should identify the
author(s) of those illustrations, the applicant should assert a claim in “2-D artwork,” and
the applicant should name B as the copyright claimant.

Does the Work Contain Unclaimable Material?

A copyright registration covers the new expression that the author created and
contributed to the work, but it does not cover any unclaimable material that the work
may contain. For purposes of registration, unclaimable material includes the following:

e Previously published material.

e Previously registered material (including material that has been submitted for
registration but has not been registered yet).

e Material that is in the public domain.

e Copyrightable material that is owned by a third party (i.e, an individual or legal
entity other than the claimant who is named in the application).

For a definition and discussion of each type of unclaimable material, see Chapter 600,
Sections 621.4 through 621.7.

If the work submitted for registration contains unclaimable material, the applicant
should exclude that material from the claim by providing a brief description in the
Material Excluded field in the online application or in space 6(a) of the paper application.
However, the applicant does not need to complete this portion of the application if the
work merely contains material that is uncopyrightable, such as words, letters, numbers,
common symbols and shapes, and the like. Similarly, brief quotes, short phrases, and
other de minimis uses of prior works do not need to be excluded from the claim.
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503.5(A)

For representative examples of works that contain unclaimable material, see Sections
503.5(A) through 503.5(D) below. For guidance in completing the Material Excluded
field and space 6(a) of the application, see Chapter 600, Section 621.8(B).

Unclaimable Material: Previously Published Material

The following chart provides a representative example of a work that contains
previously published material.

Work of Authorship Excluded Material New Authorship

Textbook Text, artwork, and photographs New text that the author created

(second edition) published in the first edition of this | for the second edition of this

textbook textbook
In this example, the applicant may register the new text that the author contributed to
the second edition of this textbook. The applicant should exclude the text, artwork, and
other material that was published in the first edition of this work using the procedure
described in Chapter 600, Section 621.8.
503.5(B) Unclaimable Material: Previously Registered Material

The following chart provides a representative example of a work that contains
previously registered material.

Work of Authorship Excluded Material New Authorship

Feature film based on an | Unpublished screenplay Motion picture
unpublished screenplay | (Reg. No. PAu 9-999-999)

503.5(C)

In this example, the unpublished screenplay has been previously registered with the U.S.
Copyright Office, but the feature film has not. The applicant may register the new
authorship that the author contributed to the motion picture. The previously registered
screenplay should be excluded from the claim using the procedure described in Chapter
600, Section 621.8(F).

Unclaimable Material: Public Domain Material

The following chart provides a representative example of a work that contains public
domain material.
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Work of Authorship Excluded Material New Authorship
Musical based on The Confidence Man The Confidence Man by Music, lyrics, script
by Herman Melville Herman Melville

503.5(D)

In this example, the musical is based on Herman Melville’s novel The Confidence Man,
which is in the public domain. The applicant may register the music, lyrics, and script
that the author contributed to the musical. The applicant should exclude the story,
characters, and other expression that the author borrowed from the novel using the
procedure described in Chapter 600, Section 621.8.

Unclaimable Material: Copyrightable Material That Is Owned by a Third Party

The following chart provides a representative example of a work that
contains copyrightable material that is owned by a third party.

Work of Authorship Excluded Material New Authorship

Coffee Table Book Photographs owned by Text owned by Company X

Photographer A, B, & C

504

In this example, Company X owns the copyright in the text of the coffee table book, while
Photographers A, B, and C own the copyright in the photographs that appear in the book.
Company X may register the text that the author contributed to the book. The
photographs should be excluded from the claim using the procedure described

in Chapter 600, Section 621.8.

The Scope of the Registration for a Work of Original Authorship

As a general rule, a registration for a work of authorship covers the entire copyrightable
content of the authorship that (i) is claimed in the application, (ii) is owned by
the claimant, and (iii) is contained in the deposit copy(ies).

The applicant should assert a claim in this authorship in the online application by
completing the Author Created field, and if appropriate, the New Material Included field.
In the paper application, the applicant should assert a claim in this authorship by
completing the Nature of Authorship space, and if appropriate, the Material Added to
This Work space. Together, these fields and spaces provide important information about
the scope of the claim of authorship in a work. Applicants are encouraged to be specific
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504.1

504.2

when completing these portions of the application. A clear description of the
copyrightable expression that the applicant intends to register creates an accurate
record of authorship and ownership for the benefit of the copyright owner, the courts,
and the general public.

The fact that a work was submitted for registration and was registered by the U.S.
Copyright Office does not necessarily mean that the registration covers all the
authorship that appears in the work as a whole. As discussed in Section 503.3, the Office
examines and registers only the copyrightable authorship that is expressly claimed in
the application and that is included in the deposit copy(ies). The Office does not examine
any authorship that is not claimed in the application, and it cannot examine any
authorship that does not appear in the deposit copy(ies).

Copyrightable Authorship vs. Uncopyrightable Material

A registration covers the copyrightable authorship that the author or co-authors
contributed to the work, but it does not cover any uncopyrightable material that
appears in the work.

If the applicant expressly asserts a claim in uncopyrightable material, the registration
specialist may communicate with the applicant. In the alternative, the specialist may
remove the uncopyrightable term from the application and register the claim with an
annotation indicating that the registration does not cover that material. See Chapter 600,
Section 604. The annotation is intended to put the copyright owner, the courts, and the
general public on notice concerning the extent of the claim. That said, a registration does
not extend to uncopyrightable material that appears in a work of authorship, even if the
registration does not contain an annotation or even if it contains ambiguous language
that may refer to uncopyrightable material.

Authorship Contained in the Deposit Copy(ies)

Ordinarily, a registration for a work of authorship only covers the material that is
included in the deposit copy(ies). It does not cover authorship that does not appear in
the deposit copy(ies), even if the applicant expressly claims that authorship in the
application.

There are two limited exceptions to this rule:

¢ Insome cases, an applicant may register a work of authorship by submitting
identifying portions of the work. For example, an applicant may register a computer
program by submitting a portion of the source code for that work, rather than a
complete copy of the entire program.

e In exceptional cases, the U.S. Copyright Office may grant special relief from
the deposit requirements for a particular work.

A work of authorship that is registered with identifying material or based on a grant of
special relief may cover the entire copyrightable content of the work, notwithstanding
the fact that the applicant did not submit a copy of the entire work. For a discussion of
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504.3

505

505.1

special relief and examples of other works that may be registered with identifying
material, see Chapter 1500, Sections 1506 and 1508.8.

Multiple Versions of the Same Work

A registration only covers the specific version of the work that is submitted for
registration. The U.S. Copyright Office does not offer so-called “blanket registrations”
that cover prior versions or derivative versions of the same work. For example, a
registration for a published website covers the text, photographs, or other copyrightable
content that appeared on that website on the date(s) claimed in the application and
specified in the deposit copy(ies), but it does not cover any future version of that
website. Similarly, a registration for version 1.30 of a computer program does not cover
version 1.20 or any previously published or previously registered content that appears
in the later version of that program. For the same reason, a registration for a comic book
that depicts or describes a particular character covers the expression set forth in that
issue, but it does not cover the character per se or any other issue or other work that
features the same character.

For additional guidance in registering multiple versions of the same work, see Section
512.

Joint Works

This Section provides the definition and a general discussion concerning joint works.
For specific guidance in preparing an application to register a joint work, see Chapter
600, Sections 613.5 and 620.5.

What Is a Joint Work?

The Copyright Act defines a joint work as a work “prepared by two or more authors
with the intention that their contributions be merged into inseparable or
interdependent parts of a unitary whole.” 17 U.S.C. § 101.

A work of authorship is considered a joint work “if the authors collaborated with each
other, or if each of the authors prepared his or her contribution with the knowledge and
intention that it would be merged with the contributions of other authors as
‘inseparable or interdependent parts of a unitary whole.” H.R. REP. N0. 94-1476, at

120, reprinted in 1976 U.S.C.C.A.N. 5659, 5736; S. REP. N0.94-473, at 103-04. The key
requirement “is the intention, at the time the writing is done, that the parts be absorbed
or combined into an integrated unit.” H.R. REP. N0. 94-1476, at 120, reprinted in 1976
U.S.C.C.AN.at 5736.

A contribution to a joint work is considered “inseparable” if the work contains a single
form of authorship, such as a novel or painting, and it is considered “interdependent” if
the work contains multiple forms of authorship, such as motion picture, opera, or the
music and lyrics of a song. Id.; S. REP. N0. 94-473, at 103-04.
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505.2

Determining Whether the Work Is a Joint Work

The applicant — not the U.S. Copyright Office — must determine whether a work
qualifies as a joint work, and as the legislative history explains, this determination
should be based on the facts that existed when the work was created. See H.R. REP. No.
94-1476,at 120, reprinted in 1976 U.S.C.C.A.N. at 5736; S. REP. N0. 94-473,at 103.

When examining a joint work, the Office applies U.S. copyright law, even if the work was
created in a foreign country, created by a citizen, domiciliary, or habitual resident of a
foreign country, or first published in a foreign country. The U.S. Copyright Act is the
exclusive source of copyright protection in the United States, and all applicants — both
foreign and domestic — must demonstrate that a work satisfies the requirements of U.S.
copyright law in order to register a work with the Office.

Upon request, the Office will provide the applicant with general information about the
provisions of the Copyright Act, including the statutory definition for a joint work, and
will explain the relevant practices and procedures for registering this type of work.
However, the Office cannot provide specific legal advice on the rights of persons, issues
involving a particular use of a copyrighted work, cases of alleged foreign or domestic
copyright infringement, contracts between authors and publishers, or other matters of a
similar nature. 37 C.F.R. § 201.2(a)(3).

When completing the application, the applicant should provide the name of each joint
author who contributed copyrightable authorship to the joint work. The Office takes the
position that each joint author must contribute a sufficient amount of original
authorship to the work. An author who satisfies this requirement may be considered a
joint author, even if his or her contribution to the work is smaller or less significant than
the contributions made by another author. By contrast, a collaborator who merely
contributes a de minimis amount of expression is not considered a joint author.

See Chapter 300, Section 313.4(B).

As a general rule, the registration specialist will accept the applicant’s representation
that a work of authorship is a joint work, unless it is contradicted by information
provided elsewhere in the registration materials or in the Office’s records, or by
information that is known to the specialist. If the claim appears implausible, the
specialist may communicate with the applicant or may refuse registration. Examples of
factors that may indicate that a work does not qualify as a joint work include the
following:

e Evidence that one or more of the authors did not intend to merge their
contributions into a unitary whole.

o A work containing separate copyright notices for the authors’ respective
contributions to the work (e.g,, “text © Selena Banik, illustrations © Kieran Banik”).

e A work containing a number of separate and independent works, such as a book of
photographs by different authors.
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505.3

506

506.1

e A work containing a major contribution from one author combined with a minor
contribution by another author, such as a book containing hundreds of pages of text
by one author and an introduction or a few illustrations by another author.

The Scope of the Copyright in a Joint Work

Determining whether a work of authorship is a joint work has important implications
for the ownership of the copyright and the term of the copyright.

The authors of a joint work jointly own the copyright in each other’s contributions and
each author owns an undivided interest in the copyright for the work as a whole. 17
U.S.C. § 201(a). In other words, all the authors are “treated generally as tenants in
common, with each co-owner having an independent right to use or license the use of a
work, subject to a duty of accounting to the other co-owners for any profits.” H.R. REP.
No0.94-1476,at 121, reprinted in 1976 U.S.C.C.A.N. at 5736; S. REP. N0. 94-473, at 104.

If the work of authorship was created by two or more individuals, the copyright in the
joint work expires seventy years after the death of the last surviving author. 17 U.S.C. §
302(b). If the joint work was created by two or more authors as a work made for hire,
an anonymous work, or a pseudonymous work, the copyright expires ninety-five years
from the year of publication or 120 years from the year of creation (whichever is
shorter). 17 U.S.C. § 302(c). The term “for an anonymous or pseudonymous work can be
converted to the ordinary life-plus-[seventy] term if ‘the identity of one or more of the
[joint] authors ...isrevealed’ in...records maintained for this purpose in the Copyright
Office.” H.R. REP. N0.94-1476, at 137, reprinted in 1976 U.S.C.C.A.N. at 5753; S. REP. No.
94-473, at 120. In this situation, the term of the copyright is “based on the life of the
author or co-authors whose identity has been revealed.” 17 U.S.C. § 302(c).

Works Made for Hire

This Section provides the definition and a general discussion concerning works made
for hire. For guidance in preparing an application to register a work made for hire,
see Chapter 600, Sections 613.4, 614.1, 616.1(A), and 617.3.

What Is a Work Made for Hire?

The term “work made for hire” is defined in Section 101 of the Copyright Act. This
definition applies to works created on or after January 1, 1978. For works created prior
to 1978, see Chapter 2100.

The statute defines a work made for hire as:

1. A work prepared by an employee within the scope of his or her employment;

or

2. A work that is specially ordered or commissioned, provided that the parties
expressly agree in a written instrument signed by them that the work shall be

considered a “work made for hire,” and provided that the work is specially ordered
or commissioned for use as:
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506.2

e A contribution to a collective work;

e A partofamotion picture or other audiovisual work;
e Atranslation;

e A compilation;

e Atest;

e Answer material for a test;

e An atlas;

e Aninstructional text, which is defined as a “literary, pictorial, or graphic work
prepared for publication and with the purpose of use in systematic instructional
activities;” or

e A supplementary work, which is defined as “a work prepared for publication as
a secondary adjunct to a work by another author for the purpose of introducing,
concluding, illustrating, explaining, revising, commenting upon, or assisting in
the use of the other work, such as forewords, afterwords, pictorial illustrations,
maps, charts, tables, editorial notes, musical arrangements, answer material for
tests, bibliographies, appendixes, and indexes.”

17 U.S.C. § 101 (definition of “work made for hire”).

Works Created by an Employee Within the Scope of His or Her Employment

» o«

The Copyright Act does not define the terms “employee,” “employer,” or “scope of
employment.” The Supreme Court has held that Congress intended these terms “to be
understood in light of agency law” and that the courts should rely “on the general
common law of agency, rather than on the law of any particular State, to give meaning to
these terms.” Community for Creative Non-Violence v. Reid, 490 U.S. 730, 740 (1989).
Examples of factors that may be relevant to this inquiry include the following (although
none of these factors is determinative):

o The skill required to create the work.

e The location where the work was created.

o The source of the instrumentalities and tools used to create the work.
e The duration of the relationship between the parties.

e  Whether the hiring party has the right to assign additional projects to the hired
party.

e The method of payment.
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o The extent of the hired party’s discretion over when and how long to work.

e The hired party’s role in hiring and paying assistants.

e  Whether the hiring party is in business.

e  Whether the work is part of the regular business of the hiring party.

e  Whether the hiring party provided employee benefits to the hired party.

e The tax treatment of the hired party.

o  Whether the work is the type of work the hired party was authorized to perform.

o  Whether the work occurs substantially within the authorized work hours and space
limits of the hired party.

o  Whether the work is actuated, at least in part, by a purpose to serve the hiring party.

See id. at 751-52 (citing Restatement (Second) of Agency § 220(2) (1958)); U.S. Auto
Parts Network, Inc. v. Parts Geek, LLC, 692 F. 3d 1009, 1015 (9th Cir. 2012).

The following examples illustrate some of the factors that may indicate whether a work
does or does not qualify as a work made for hire.

Work created by an employee

e Dave Muller is a full time chemist for Continental Chemicals. Dave created
a computer program that evaluates the company’s products. By eliminating the need
to perform mathematical calculations by hand, the program improved the efficiency
of the company’s operations. Continental subsequently asked Dave to develop
similar programs for its other products. Dave wrote and tested these programs at
home using his personal computer. He did not receive overtime or any additional
pay for creating these programs. Each program is considered a work made for hire.
Although Dave was not hired as a computer programmer, he was employed by
Continental when he wrote these programs and he wrote the programs, at least in
part, to further the company’s interests. Developing these programs was incidental
to his responsibilities because they improved the quality control of the company’s
operations. Dave specifically created the programs for the company’s products and
it is unlikely that he would do this type of work on his own. In the application to
register the program, Continental Chemicals should be named as the author and the
work made for hire box should be checked “yes.”

Work created by an employee acting within the scope of his or her employment

e Lois Lang has worked part time for the Georgetown Gazette for five years. She is
expected to write at least five articles per week and she does most of her work at the
paper’s office. She is paid on a monthly basis and income taxes, social security, and
medicare are withheld from her paycheck. The Gazette reimburses Lois for her
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driving expenses, but she receives no direct employee benefits. Lois’s contributions
to the paper are considered works made for hire. In the application to register Lois’s
contributions, the publisher of the Georgetown Gazette should be named as the
author and the work made for hire box should be checked “yes.”

Kir Royale Records is in the business of producing classical music recordings. Stefan
Brooks is a sound engineer who works for Kir Royale from time to time. Stefan
performs all of his work at the company’s studio using the company’s sound mixing
equipment. His supervisor closely monitors his job performance and evaluates the
quality of his work. Stefan is paid an hourly wage and he receives no employee
benefits. The recordings that he produces for Kir Royale Records are considered
works made for hire. In the application to register these sound recordings, Kir
Royale Records should be named as the author of the recordings and the work made
for hire box should be checked “yes.”

Jack Thomas is a full time programmer for Creative Computer Corporation. His job
responsibilities include writing source code, designing user interfaces, and
preparing program documentation. Jack creates a subroutine for a new program
called Utopolis. The routine is considered a work made for hire, because Jack
created this work while acting within the scope of his duties as an employee of
Creative Computer Corporation. In the application to register Utopolis, Creative
Computer Corporation should be named as the author and the work made for hire
box should be checked “yes.”

Work created by an individual who was not acting within the scope of his or her
employment

John Bellevue is a staff composer for SoundTrax, Inc.,, a company that produces
music for motion picture studios. While on a leave of absence, John wrote a song
called “Saturdays Are the Best” to celebrate his son’s birthday. Although John is a
fulltime employee of SoundTrax, he did not create this song as part of his regular
duties. Therefore, the song is not a work made for hire. In the application to register
“Saturdays Are the Best,” John should be named as the author of the song and the
work made for hire box should be checked “no.”

Ryan Jennings created a compilation of pharmaceutical statistics while in graduate
school. When he graduated, Ryan formed Prescription Financial LLP, assigned the
copyright in this compilation to the company, and appointed himself President and
CEO. The compilation is not a work made for hire, because Ryan was not an
employee of Prescription Financial when he created this work. In the application to
register the index, Ryan should be named as the author and the work made for hire
box should be checked “no.”

Work created by an individual who is not an employee

WMAP asked Aaron Washington to create a jingle for the station. The station told
Aaron that the jingle should be thirty seconds long and that it should include the
sound of a helicopter. Aaron wrote the jingle at home using his own equipment and
he did most of his work in the middle of the night. Aaron was paid a flat fee for this
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assignment. The jingle is not a work made for hire because Aaron was not an
employee of WMAP. In the application to register this jingle, Aaron should be named
as the author and the work made for hire box should be checked “no.”

e Julianne Ziegler prepared the first draft for a screenplay titled “Princesses vs.
Zombies.” After completing the first draft, Zombieflix LLC asked Julianne to prepare
a shooting script based on her screenplay. The first draft of this screenplay is not a
work made for hire, because Julianne completed the draft before she was hired by
Zombieflix LLC. In the application to register the first draft, Julianne should be
named as the author and the work made for hire box should be checked “no.”

e Marilyn Chariott works for an accounting firm. She wrote a song titled “Buy the
Numbers” in her spare time and someday she hopes to be hired as a
singer/songwriter. Marilyn’s song is not a work made for hire, because she did not
write this song for her current employer. In the application to register “Buy the
Numbers,” Marilyn should be named as the author and the work made for hire box
should be checked “no.”

Works Specially Ordered or Commissioned as a Work Made for Hire

A specially ordered or commissioned work is considered a work made for hire if it
satisfies the following criteria:

e The work must fall within one or more of the nine categories of works listed in the
statutory definition.

e There must be an express written agreement between the party that ordered or
commissioned the work and the individual(s) that actually created the work.

e The agreement must state that the work shall be considered a work made for hire.
e The agreement must be signed by both parties.

If a work fails to satisfy all of these requirements, it does not qualify as a work made
for hire.

The following examples illustrate some of the factors that may indicate whether a work
does or does not qualify as a work made for hire under the second part of the statutory
definition.

Works specially ordered or commissioned pursuant to a written agreement specifying that
the work will be created as a work made for hire

o Lighthouse Books Inc. is the author of a textbook. The company hired Nous
Traduisons Inc. to translate this work from English into French. Before Nous
Traduisons began working on this project, the parties signed a written agreement
stating that Nous Traduisons would translate the textbook for Lighthouse Books as a
work made for hire. The work satisfies the second part of the statutory definition,
because a translation is one of the nine categories of works that may be specially
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506.4(A)

ordered or commissioned and because the parties signed a written agreement
specifying that the work would be created for Lighthouse Books as a work made for
hire. In the application to register this work, Lighthouse Books, Inc. should be
named as the author of the translation and the work made for hire box should be
checked “yes.”

No written agreement between the parties specifying that the work will be created as a
work made for hire

e Judy Smith works for a car dealership. During her lunch break, she created an atlas
that depicts the cities and territories in an imaginary country. She hopes to sell her
work to a company that publishes fantasy books. Judy’s atlas fails the first part of
the statutory definition because she did not create this work for her employer while
acting within the scope of her employment. Although an atlas is one of the nine
categories of works that may be created as a work made for hire, Judy’s atlas does
not satisfy the second part of the statutory definition because she has not signed a
written agreement specifying that she would create this atlas for another party as a
work made for hire. In the application to register this atlas, Judy should be named as
the author and the work made for hire box should be checked “no.”

Work does not fall within the nine categories of works listed in the statutory definition that
may be specially ordered or commissioned as a work made for hire

e Monkey Business Inc. hired Heath Liszewski to create the design for a new line of
wallpaper. The work does not satisfy the first part of the statutory definition
because Heath is an independent contractor and he was paid a flat fee for his work
on this assignment. Therefore, he is not an employee of Monkey Business. Although
the parties signed a written agreement specifying that Heath would create this work
for Monkey Business, it does not satisfy the second part of the definition because
two-dimensional artwork is not one of the nine categories of works that may be
specially ordered or commissioned as a work made for hire. In the application to
register this work, Heath should be named as the author and the work made for hire
box should be checked “no.”

Determining whether the Work is a Work Made for Hire

Applicant Makes the Determination

The applicant—not the U.S. Copyright Office—must determine whether the work is a
work is made for hire, and this determination should be based on the facts that exist at
the time when the work was created.

When examining a work made for hire the Office applies U.S. copyright law, even if the
work was created in a foreign country, created by a citizen, domiciliary, or habitual
resident of a foreign country, or first published in a foreign country. The U.S. Copyright
Act is the exclusive source of copyright protection in the United States, and all
applicants—both foreign and domestic—must demonstrate that a work satisfies the
requirements of U.S. copyright law in order to register a work with the Office.
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As a general rule, the registration specialist will accept the applicant’s representation
that a work is a work made for hire, unless it is contradicted by information provided
elsewhere in the registration materials or in the Office’s records or by information that
is known to the specialist. If the claim appears unusual or implausible, the specialist may
communicate with the applicant or may refuse registration.

506.4(B) Work Made for Hire Questionnaire

Upon request, the U.S. Copyright Office will provide the applicant with general
information about the provisions of the Copyright Act, including the statutory definition
of a work made for hire, and will explain the relevant practices and procedures for
registering the work.

The Office cannot provide specific legal advice on the rights of persons, issues involving
a particular use of a copyrighted work, cases of alleged foreign or domestic

copyright infringement, contracts between authors and publishers, or other matters of a
similar nature. 37 C.F.R. § 201.2(a)(3). However, the Office has developed a
questionnaire that may be useful to applicants in determining whether a particular
work fits within the statutory definition of a work made for hire.

NOTE: This questionnaire is only intended for use in connection with works created on
or after January 1, 1978.

Question 1: Was the work created by an employee?
NOTE: The fact that someone was hired or paid to create a work does not necessarily
mean that that person is an employee. For guidance on whether a person may be

considered an employee, see Section 506.2.

If the answer to Question 1 is “yes,” proceed to Question 2. If the answer is “no,”
proceed to Question 3.

Question 2: Did the employee create the work while acting within the scope of his or her
employment?

If the answer to Question 2 is “yes,” the work is a work made for hire. For guidance
in completing an application to register a work made for hire, see Chapter 600,
Section 614.1.

If the answer is “no,” proceed to Question 3.

Question 3: Is there a written agreement between the party that ordered or
commissioned the work and the party who created the work?

If the answer is “no,” the work is not a work made for hire.

If the answer is “yes,” proceed to Question 4.
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Question 4: Was the written agreement signed by the party that ordered or
commissioned the work and the party who created the work?

If the answer is “no,” the work is not a work made for hire.
If the answer is “yes,” proceed to Question 5.

Question 5: Does the written agreement expressly state that the work shall be
considered a work made for hire?

If the answer is “no,” the work is not a work made for hire.
If the answer is “yes,” proceed to Question 6.

Question 6: Was the work specially ordered or commissioned for use in one or more of
the following types of works?

e An atlas.

e Atest.

e Answer material for a test.

e Atranslation.

e Aspart of amotion picture or other audiovisual work.
e A compilation.

e A contribution to a collective work.

e A supplementary work.

e Aninstructional text.

If the answer is “no,” the work is not a work made for hire.

If the answer is “yes,” the work is a work made for hire. For guidance in completing
an application to register a work made for hire, see Chapter 600, Section 614.1.

The Scope of the Copyright in a Work Made for Hire

Determining whether a work is a work made for hire has important implications for the
term of the copyright, the ownership of the copyright, and the ability to terminate

a transfer or license involving the copyright. See Community for Creative Non-Violence v.
Reid, 490 U.S. 730, 737 (1989) (“Classifying a work as ‘made for hire’ determines not
only the initial ownership of its copyright, but also the copyright’s duration.. . [and]
termination rights.”). Therefore, the U.S. Copyright Office encourages applicants to
exercise judgment when answering the work made for hire portion of the application.
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e (Copyright Term. The copyright in a work made for hire expires ninety-five years
from the year of publication or one hundred twenty years from the year of creation
(whichever is shorter). 17 U.S.C. § 302(c).

e Copyright Ownership. The copyright in a work made for hire initially belongs to the
employer or the party that ordered or commissioned the work (rather than the
individual who actually created the work). In other words, if the work was created
by an employee acting within the scope of his or her employment, the employer
owns the copyright in that work (not the employee). If the work was specially
ordered or commissioned as a work made for hire, the person or organization that
ordered or commissioned owns the copyright in that work (rather than the
individual who actually created the work). 17 U.S.C. § 201(b).

e Termination. Under certain circumstances, an author or his or her heirs may
terminate an exclusive or nonexclusive transfer or license of the copyright in the
author’s work by exercising the author’s right to terminate a grant under Sections
203, 304(c), and 304(d) of the Copyright Act. However, these termination provisions
do not apply to grants involving the copyright in a work made for hire. For a general
discussion of termination, see Chapter 2300, Section 2310.

Derivative Works

This Section provides the definition and a general discussion concerning derivative
works. For information concerning the Office’s practices and procedures for evaluating
the copyrightability of derivative works, see Chapter 300, Section 311. For guidance in
completing an application to register a derivative work, see Chapter 600, Sections 613.6,
617.5,618.5, 620.7, and 621.

What Is a Derivative Work?

The Copyright Act defines a derivative work as “a work based upon one or more
preexisting works, such as a translation, musical arrangement, dramatization,
fictionalization, motion picture version, sound recording, art reproduction, abridgement,
condensation, or any other form in which a work may be recast, transformed, or
adapted.” The statute also states that “[a] work consisting of editorial revisions,
annotations, elaborations, or other modifications, which, as a whole, represent an
original work of authorship, is a ‘derivative work.”” 17 U.S.C. § 101.

Creating a derivative work requires “a process of recasting, transforming, or adapting
‘one or more preexisting works.”” H.R. REP. N0. 94-1476 at 57, reprinted in 1976
U.S.C.C.A.N. 5659, 5670; S. REP. N0.94-473 at 55. Thus, derivative works contain two
distinct forms of authorship:

e The authorship in the preexisting work(s) that has been recast, transformed, or
adapted within the derivative work, and

o The new authorship involved in recasting, transforming, or adapting the preexisting
work(s).
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The new authorship that the author contributed to the derivative work may be
registered, provided that it contains a sufficient amount of original authorship.

As the legislative history explains, derivative works include “every copyrightable work
that employs preexisting material .. . of any kind,” regardless of whether the preexisting
material is protected by copyright or whether the copyright in that material has
expired. H.R. REP. N0. 94-1476 at 57, reprinted in 1976 U.S.C.C.A.N. at 5670; S. REP. No.
94-473 at 55. Typically, a derivative work is a new version of a preexisting work or a
work that is based on or derived from a preexisting work.

Examples:

¢ A motion picture based on a novel or a play.

e An English translation of a novel written in Spanish.

e A sculpture based on a drawing.

e Adrawing based on a photograph.

e Alithograph based on a painting.

e A musical arrangement of a preexisting musical work.

e Adrama based on the letters and sermons of Cotton Mather.
A new edition of a preexisting work may also qualify as a derivative work, provided that
the revisions or other modifications, taken as a whole, constitute a new work of
authorship.

Examples:

e Arevision of a previously published book.

e Arevision of the artwork and text on a website.

¢ A new version of an existing computer program.

e A new version of a doll or stuffed animal.

The Scope of the Copyright in a Derivative Work

The copyright for a derivative work only covers the new material that the author
contributed to that work. It does not cover any of the preexisting material that appears
in the derivative work. See H.R. 94-1476, at 57, reprinted in 1976 U.S.C.C.A.N. at 5670; S.
REP.N0.94-473,at 55 (“[C]opyright in a ‘new version’ covers only the material added by
the later author, and has no effect one way or the other on the copyright or public
domain status of the preexisting material.”). Likewise, a registration for a derivative
work does not cover any previously published material, previously registered material,
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public domain material, or third party material that appears in the work. In other words,
the copyright in a derivative work is “independent of, and does not affect or enlarge the
scope, duration, ownership, or subsistence of, any copyright protection in the
preexisting material.” 17 U.S.C. § 103(b).

Derivative works often contain previously published material, previously registered
material, public domain material, or material owned by a third party because by
definition they are based upon one or more preexisting works. If a derivative work
contains an appreciable amount of unclaimable material, the applicant generally should
limit the claim to the new material that the author contributed to the work, and the
unclaimable material should be excluded from the claim. For guidance on this procedure,
see Chapter 600, Section 621.8. By contrast, there is generally no need to limit the claim

if the derivative work is solely based on or derived from unpublished material,
unregistered material, or copyrightable material that is owned by the claimant named in
the application.

The author of a derivative work may claim copyright in a work that recasts, transforms,
or adapts a preexisting work, provided that the preexisting material has been used in a
lawful manner. Section 103(a) of the Copyright Act states that the copyright in a
derivative work “does not extend to any part of the work” that “unlawfully” uses
preexisting material. 17 U.S.C. § 103(a). As discussed in Chapter 300, Section 313.6(B),
this provision is intended to prevent “an infringer from benefiting, through copyright
protection, from committing an unlawful act.” H.R. REpP. N0. 94-1476, at 57, reprinted in
1976 U.S.C.C.AN. at 5671. The unlawful use of preexisting material may also infringe the
right of reproduction and/or the right to prepare derivative works based upon that
material.

Compilations

This Section provides the definition and a general discussion concerning compilations.
For information concerning the Office’s practices and procedures for evaluating the
copyrightability of compilations, see Chapter 300, Section 312. For guidance in
preparing an application to register a compilation see Chapter 600, Sections 613.7,
617.5,618.6,620.7, and 621.8(C).

What Is a Compilation?

The Copyright Act defines a compilation as “a work formed by the collection and
assembling of preexisting materials or of data that are selected, coordinated or arranged
in such a way that the resulting work as a whole constitutes an original work of
authorship.” 17 U.S.C. § 101.

As the legislative history explains, “[a] ‘compilation’ results from a process of selecting,
bringing together, organizing, and arranging previously existing material of all kinds,
regardless of whether the individual items in the material have been or ever could have
been subject to copyright.” H.R. REP. N0. 94-1476, at 57, reprinted in 1976 U.S.C.C.A.N. at
5670; S. REP. N0. 94-473, at 55.
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Examples:

e A directory of services for a particular region.

o Alist of the best short stories of 2014.

e A collection of the best sound recordings of 1985.

The statute states that “[t]he term ‘compilation’ includes collective works,” which are
discussed in more detail in Section 509 below. 17 U.S.C. § 101. Creating a collective work
also “involve[s] the selection, assembly, and arrangement of ‘a number of contributions,”
because this type of work “is a species of ‘compilation.” H.R. REP. N0. 94-1476, at

122, reprinted in 1976 U.S.C.C.A.N. at 5737; S. REP. N0. 94-473, at 105.

Examples:
e A book of news photos.
e An academic journal containing articles on a particular topic.

e A newspaper comprised of articles by different journalists.

The Scope of the Copyright in a Compilation

The fact that a compilation has been registered with the U.S. Copyright Office does not
necessarily mean that every element of the work is protected by copyright. A claim to
copyright in a compilation “extends only to the material contributed by the author of
such work” and does not “imply any exclusive right in the preexisting material.” 17 U.S.C.
§ 103(b). The data, facts, or other uncopyrightable material that appears in a
compilation is not protected by the copyright in that work. See Feist Publications, Inc. v.
Rural Telephone Service Co., 499 U.S. 340, 360 (1991) (stating that “the copyrightin a
compilation does not extend to the facts it contains”). A registration for a compilation
does not cover any of the preexisting material or data that appears in the compilation
unless that material or data is expressly claimed in the registration. Likewise, a
registration for a compilation does not cover any previously published material,
previously registered material, public domain material, or third party material that
appears in the compilation. “This inevitably means that the copyright in a factual
compilation is thin. Notwithstanding a valid copyright, a subsequent compiler remains
free to use the facts contained in another’s publication to aid in preparing a competing
work, so long as the competing work does not feature the same selection and
arrangement.” Id. 499 U.S. at 349.

When registering a compilation, the applicant should identify the preexisting material or
data that the author selected, coordinated, and/or arranged. If the compilation contains
an appreciable amount of previously published material, previously registered material,
public domain material, or material owned by a third party, the applicant generally
should limit the claim to the new material that the author contributed to the work and
the unclaimable material should be excluded from the claim. For guidance on this
procedure, see Chapter 600, Section 621.8(E).
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The author of a compilation may claim copyright in an original selection, coordination,
and/or arrangement of preexisting material, provided that the material has been used in
a lawful manner. Section 103(a) of the Copyright Act states that the copyrightin a
compilation “does not extend to any part of the work” that “unlawfully” uses preexisting
material. As discussed in Chapter 300, Section 313.6(B), this provision is intended to
prevent “an infringer from benefiting, through copyright protection, from committing an
unlawful act.” H.R. REP. N0. 94-1476, at 57, reprinted in 1976 U.S.C.C.A.N. at 5671.

Collective Works and Contributions to Collective Works

This Section provides the definition and a general discussion of collective works and
contributions to collective works. For information concerning the Office’s practices and
procedures for evaluating the copyrightability of collective works, see Chapter 300,
Section 312. For guidance in preparing an application to register a collective work or a
contribution to a collective work, see Chapter 600, Sections 610.4, 613.8,618.7, 620.8,
and 621.8(D).

What Is a Collective Work?

A collective work is a type of compilation. The Copyright Act defines a collective work as
“a work, such as a periodical issue, anthology, or encyclopedia, in which a number of
contributions, constituting separate and independent works in themselves, are
assembled into a collective whole.” 17 U.S.C. § 101. The statute also states that “[t]he
term ‘compilation’ includes collective works.” 17 U.S.C. § 101 (definition of
“compilation”). Thus, collective works are subject to the statutory requirements for
compilations.

Creating a collective work requires the “assemblage or gathering of ‘separate and
independent works . .. into a collective whole.”” H.R. REP. NO. 94-1476, at 120, reprinted
in 1976 U.S.C.C.A.N. 5659, 5736; S. REP. NO. 94-473, at 104 (omission in original). In
other words, collective works contain two distinct forms of authorship:

e The compilation authorship in creating the collective work, which involves selecting,
coordinating, and/or arranging a number of separate and independent works and
assembling them into a collective whole; and

e The authorship in the separate and independent works included within the
collective work, such as an article that appears in a periodical issue or a poem that
appears in an anthology.

Both forms of authorship may be registered with the U.S. Copyright Office, provided that
they contain a sufficient amount of original authorship and provided that the claimant
owns the copyright in that material.

By definition, a collective work must contain “a number of contributions.” A work that
contains “relatively few separate elements” does not satisfy this requirement, such as a
work containing a single contribution, a composition that merely consists of words and
music, a publication that merely combines a single work with illustrations or front
matter, or a publication that merely contains three one-act plays. H.R. REp. No. 94-
1476,at 122, reprinted in 1976 U.S.C.C.A.N. at 5737; S. REP. N0. 94-473, at 105.
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As a general rule, a contribution that is “incorporated in a ‘collective work’ must itself
constitute a ‘separate and independent’ work.” H.R. REP. NO. 94-1476, at 122, reprinted in
1976 U.S.C.C.A.N. at 5737; S. REP. NO. 94-473, at 105. In other words, a contribution must
be an original work of authorship that is eligible for copyright protection under Section
102(a) of the Copyright Act, regardless of whether that contribution is currently
protected or whether the copyright in that contribution has expired.

The Scope of the Copyright in a Collective Work

The “[c]opyright in each separate contribution to a collective work is distinct from
copyright in the collective work as a whole.” 17 U.S.C. § 201(c).

The “[c]opyright in the separate contribution ‘vests initially in the author of the
contribution.” New York Times Co. v. Tasini, 533 U.S. 483, 494 (2001) (quoting 17 U.S.C.
§ 201(c)). The “[c]opyright in the collective work vests in the collective author” and it
“extends only to the creative material contributed by that author, not to ‘the preexisting
material employed in the work.”” Id. at 494 (quoting 17 U.S.C. § 103(b)). Specifically, the
copyright in the collective work “extend[s] to the elements of compilation and editing
that went into [creating] the collective work as a whole.” H.R. REP. NO. 94-1476, at

122, reprinted in 1976 U.S.C.C.A.N. at 5738; S. REP. NO. 94-473, at 106. In addition, it
extends to “the contributions that were written for hire by employees of the owner of
the collective work, and those copyrighted contributions that have been transferred in
writing to the owner by their authors.” H.R. REP. NO. 94-1476, at 122. reprinted in 1976
U.S.C.C.AN. at 5738; S. REP. NO. 94-473, at 106.

An applicant may register a collective work together with the contributions contained
therein (i) if the contributions and the collective work were created by the same author,
or (ii) if the copyright in the contributions and the collective work are owned by the
same claimant, (iii) provided that the contributions and the collective work have not
been previously published or previously registered, and provided that they are not in
the public domain. If the owner of the collective work does not own all rights in the
copyright for a particular contribution, that party cannot register a claim to copyright in
that contribution. Instead, the contribution must be registered individually by or on
behalf of the author of the contribution or the party that owns the copyright in that
work. See Morris v. Business Concepts, Inc., 259 F.3d 65, 71 (2d Cir. 2001) (“Unless the
copyright owner of a collective work also owns all the rights in a constituent part, a
collective work registration will not extend to the constituent part.”), abrogated on other
grounds by Reed Elsevier, Inc. v. Muchnick, 559 U.S. 154, 160 (2010).

Collective works often contain previously published material, previously registered
material, public domain material, or material owned by a third party. If a collective work
contains an appreciable amount of unclaimable material, the applicant generally should
limit the claim to the new material that the author contributed to the work and the
unclaimable material should be excluded from the claim. For guidance on this procedure,
see Chapter 600, Section 621.8(D).

The author of a collective work may claim copyright in an original selection,
coordination, and/or arrangement of preexisting material, provided that the material
has been used in a lawful manner. Section 103(a) of the Copyright Act states that the
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copyright in a compilation “does not extend to any part of the work” that “unlawfully”
uses preexisting material, and as discussed above, the term “compilation” includes
collective works. As discussed in Chapter 300, Section 313.6(B), this provision is
intended to prevent “an infringer from benefiting, through copyright protection, from
committing an unlawful act.” H.R. REP. N0. 94-1476, at 57, reprinted in 1976 U.S.C.C.A.N.
at5671.

One Registration Per Work

As a general rule, the U.S. Copyright Office will issue only one basic registration for each
work. 37 C.F.R. § 202.3(b)(11); H.R. REP. N0. 94-1476, at 155, reprinted in 1976
U.S.C.C.A.N. at 5771; S. REP. N0. 94-473, at 138 (recognizing that there is a “general rule
against allowing more than one registration (i.e., basic registration) for the same work”).

Allowing multiple registrations for the same work confuses the public record. Therefore,
the Office will not knowingly issue multiple registrations for the same version of a
particular work, and the Office generally will decline to issue additional registrations
once a basic registration has been made. See Part 202-Registration of Claims to
Copyright, 43 Fed. Reg. 965, 965-66 (Jan. 5, 1978); Applications for Registration of Claim
to Copyright Under Revised Copyright Act, 42 Fed. Reg. 48,944, 48,945 (Sept. 26, 1977).

There are three limited exceptions to this rule, which are discussed in Sections 510.1
through 510.3.

Unpublished Works vs. Published Works

If the U.S. Copyright Office issued a registration for an unpublished work and if that
work was published sometime thereafter, the Office will accept another application to
register the first published edition of the work (even if the unpublished version and the
published version are substantially the same). 17 U.S.C. § 408(e); 37 C.F.R. §
202.3(b)(11)(i).

When completing the application for the first published edition, the applicant should
provide the registration number of the unpublished version using the procedure
described in Chapter 600, Section 621.8(F). If the application for the first published
edition is approved, the registration for that edition will exist alongside the registration
for the unpublished version.

Naming the Author as the Copyright Claimant

An author may seek a registration naming himself or herself as the copyright claimant,
even if the Office previously issued a registration that named a different individual or
legal entity as the claimant for that work. See 37 C.F.R. § 202.3(b)(11)(ii). Likewise, a
joint author may seek a registration naming himself or herself as the claimant, even if
the joint work was previously registered by or on behalf of the other authors. See id. n.4.
When completing the application, the applicant should provide the registration number
for the previous registration using the procedure described in Chapter 600, Section
621.8(F).
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In some cases, the author of a collective work may register that work without
identifying the authors of the component works contained therein. The author of a
component work may register that work in his or her own name in this situation, even if
the Office previously registered the component work together with the collective work
as a whole.

Allowing an author to register a work in his or her own name is consistent “with the
fundamental thrust of the [Copyright Act of 1976] in identifying copyright, and the
origin of all rights comprised in a copyright, with the author.” Applications for
Registration of Claim to Copyright Under Revised Copyright Act, 42 Fed. Reg. 48,944,
48,946 (Sept. 26, 1977). This may be useful where the author retains a reversionary
interest in a contribution to a collective work and wants “to reflect his or her retained or
continued legal or beneficial ownership of certain rights” in the copyright after it has
been transferred to another party. Id. at 48,945.

This exception does not apply in cases where a third party previously registered the
work and named the author as the copyright claimant.

This exception does not apply in cases involving a work made for hire. If the Office
issued a registration that named the employer or other hiring party as the copyright
claimant, the individual who actually created the work cannot obtain another
registration in his or her own name unless the applicant is asserting an adverse
claim. 37 C.F.R. § 202.3(b)(11)(ii) n.4. For information concerning adverse claims, see
Section 510.3.

Likewise, this exception does not apply if the work was registered before January 1,
1978. If the work was registered before that date and if another party was named as the
copyright claimant, the Office will not issue another registration naming the author as
the claimant. For more information on this issue, see Chapter 2100, Section 2130, 2131,
and 2134.

Adverse Claims

If the Office issued a registration for a work of authorship and another applicant
subsequently alleges that the registration is unauthorized or legally invalid, the
applicant may seek another registration for that same work. 37 C.F.R. § 202.3(b)(11)(iii).
In this situation, the applicant should prepare a new application using the procedure
described in Chapter 1800, Section 1807.

One Work Per Registration

As a general rule, an applicant should prepare a separate application, filing fee,

and deposit for each work that is submitted for registration. However, there are several
exceptions to this rule. In the following cases, it may be possible to register multiple
works with one application, one filing fee, and one set of deposit copy(ies):

e Registering a number of unpublished works using the unpublished collection option,
which is discussed in Chapter 1100, Section 1106.
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e Registering a number of published works using the unit of publication option, which
is discussed in Chapter 1100, Section 1107.

e Registering a group of related works using one of the group registration options.
The Office currently offers group registration options for serials, daily newspapers,
daily newsletters, contributions to periodicals, published photographs,
and databases. For a discussion of these options, see Chapter 1100, Sections 1109
through 1117.

e Asound recording may be registered together with a literary work, musical work, or
dramatic work, provided that (i) the sound recording and the recorded literary
work, musical work, or dramatic work are embodied in the same phonorecord, (ii)
the claimant for both works is the same person or organization, (iii) the applicant
selects Sound Recording from the Type of Work field when completing an online
application or uses Form SR when completing a paper application, and (iv) the
applicant submits a phonorecord that contains both the sound recording and the
recorded literary work, musical work, or dramatic work.

Multiple Versions of the Same Work

The Copyright Act states that “a work is ‘created’ when it is fixed in a copy or
phonorecord for the first time.” 17 U.S.C. § 101 (definition of “created”). The statute
states that “where a work is prepared over a period of time, the portion of [the work]
that has been fixed at any particular time constitutes the work as of that time.” Id. It also
states that “where the work has been prepared in different versions, each version
constitutes a separate work.” Id.

The copyright law protects each version of a work from the moment it is fixed in a copy
or phonorecord, provided that the author contributed a sufficient amount of original
expression to that version. 17 U.S.C. § 102(a). For example, copyright protects each draft
of a literary work from the moment it is written on paper, saved in a data file, or
inscribed in any other medium of expression. Likewise, it protects each take of a motion
picture from the moment it is captured on film, videotape, or any other audiovisual
medium.

Although the copyright law generally protects each version of a work, it may not be
necessary to register each version with the U.S. Copyright Office, depending on whether
the work is published or unpublished. These issues are discussed in Sections 512.1 and
512.2 below.
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512.1

512.2

Unpublished Versions of the Same Work

If the work is unpublished, there is generally no need to register each version of that

work. In most cases, the applicant may submit the most recent or the most complete
C o1

version.

For example, if the author prepared multiple drafts for an unpublished screenplay, a
registration for the most recent version will cover all of the copyrightable material that
appears in the deposit copy, including any unpublished expression that has been
incorporated from prior versions of the same work. Likewise, if the applicant intends to
register an unpublished website that has been updated, modified, or revised from time
to time, the registration will cover all of the copyrightable material that is submitted for
registration, including any unpublished text, photographs, or other content that has
been incorporated from prior iterations of the same website.

If the deposit copy contains copyrightable material that appeared in previous versions
of the same work there is generally no need to exclude that preexisting material from
the application unless that material has been previously published or previously
registered or unless that material is in the public domain or is owned by a third party.

Published Versions of the Same Work

If the versions have been published, the applicant generally should submit a separate
application, a separate filing fee, and a separate set of deposit copies for each version.?

For example, if the author published multiple editions of a textbook, the applicant
should submit a separate application for each edition. In each case, the registration will
cover the new material that the author contributed to each edition, including

any copyrightable changes, revisions, additions, or other modifications that appear in
the deposit copies for that edition. Likewise, if the applicant intends to register a
published website that has been updated, modified, or revised from time to time, the
applicant should prepare a separate application for each version of that site. In each

1 Inthe alternative, the applicant may be able to register all of the versions with one application,
one filing fee, and one set of deposit copy(ies) by using the unpublished collection option. For
information concerning this option, see Chapter 1100, Section 1106.

2 In some cases, it may be possible to register separately published versions of the same work using
a group registration option, such as the option for published photographs or contributions to
periodicals. For information concerning these options, see Chapter 1100, Sections 1115 and 1116.
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512.2(A)

case, the registration will cover the text, photographs, or other copyrightable content
that appeared on the website on the date specified in the application and the deposit
copies.

The Office will register multiple versions of a published work, provided that each
version contains a sufficient amount of copyrightable authorship that does not appear in
the other versions. When submitting multiple versions of a published work for
registration, the applicant should notify the Office by providing the title for each version,
and if possible, the case number / service request number that has been assigned to
each claim. In addition, the applicant should confirm in writing that the version specified
in the application contains copyrightable authorship that does not appear in other
versions. When filing an online application this information should be provided in the
Note to Copyright Office field. When filing a paper application this information should be
provided in a cover letter. This improves the efficiency of the examination process and
produces more consistent registration decisions.

The applicant—not the U.S. Copyright Office—should identify the specific version or
versions that the applicant intends to register. In making this determination, it may be
helpful to consider the following questions:

e Does one version contain all of the copyrightable material that appears in the other
versions of the same work?

e  Were the versions published on the same date or on different dates?

These topics are discussed in Sections 512.2(A) through 512.2(C) below.

Registering Multiple Versions of a Published Work: More Complete
Version Published First

If one version contains all the copyrightable material that appears in other versions of
the same work and if that version was published first, the applicant should submit the
most complete version. In this situation, the applicant should not submit an application
to register other versions of the same work.

Example:

o The Elmwood Avenue Press published two versions of an
elementary school textbook. The teacher’s edition contains all the
text and artwork that appears in the student’s edition, plus
additional instructions, questions, answers, and commentary. The
teacher’s edition was published on January 22, 2010 and the
student’s edition was published on February 1, 2010. The publisher
may register the teacher’s edition, but should not submit an
application for the student’s edition.
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512.2(B)

512.2(C)

Registering Multiple Versions of a Published Work: Less Complete
Version Published First

If one version contains some—but not all—of the copyrightable material that appears in
other versions of the same work and if that version was published first, the applicant
may register any or all of those versions. When completing the application for the more
complete version(s) the applicant should exclude any material that appeared in the
previously published versions of the same work using the procedure described

in Chapter 600, Section 621.8.

Example:

e The Block Island Press published a calendar on June 1, 2011 that
contains a number of photographs. On June 15, 2011, the company
published a coffee table book containing the same photographs and
some additional sketches. The publisher may submit a separate
application for the calendar and the book. When completing the
application for the calendar, the publisher should assert a claim in
the photographs. When completing an application for the book, the
publisher should assert a claim in the artwork, and should exclude
the previously published photographs from the claim.

Registering Multiple Versions of a Published Work: Multiple Versions
Published on the Same Date

If one version contains all the copyrightable material that appears in other versions of
the same work and if all the versions were published on the same date, the applicant
should submit the most complete version.

Example:

e Dice Drugs published two versions of a user manual on August 15,
2012. One version is written in English; the other version contains
the same text written in English and Spanish. The publisher should
submit an application to register the English/Spanish version.

If each version contains copyrightable material that does not appear in other versions of
the same work and if all the versions were published on the same date, the applicant
may submit a separate application for each version.

Example:

e On September 15, 2013 Coffee Cabinet LLC submits two
applications for two versions of a novel which were published on
September 1, 2013. One version is intended for British readers,
while the other is an Americanized version that is intended for
readers in the United States. In both cases, the applicant asserts
a claim in text. The registration specialist will register both claims.
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NOTE: When all of the versions are published on the same date there is no need to
exclude any overlapping material that appears in each version because simultaneously
published material is not considered previously published material for purposes of
registration.

Chapter 500 : 38 12/22/2014



COMPENDIUM: Chapter 600

Examination Practices

Contents
601  WHhat ThiS Chapter COVETS..cmeereserseeeesseessessessesssssssessssssesssessssssssssesssessessssssssssssssesssessssssssssssssessesssssssssssssssssess 16
602  General U.S. Copyright Office EXamination PractiCes .......cmmessssssssssssssssssssssssssessssssanes 16
602.1  Completion Of the APPIICALION .....cvuieeerrreeseessereesssess s ss s b s 17
602.2  Statutorily Required Information in the AppliCation......corrrerss s 17
602.3 Requirements for Registration of @ Basic Clail ....c..ccuererierrersssssssssssssessssssssssssssssssssessssesans 17
602.4  General Standards for Examination of an Application ... 18
602.4(A) The EXamiNation PrOCESS ...t sssssssss s sssss s ssssss s sssssssssssssssssssssss s sssssssssssssssess 18
602.4(B)  Scope Of the EXaMINAtION c..cvuerieeeerseesssessseesesssessssesssessssessssessssssssessssssssessssssssessssssssessssssssssssssssssesssesssssssssssssssssnes 18
602.4(C) No Searches or COMPAriSON Of WOTKS .......ccueieeeiieeersessesssssssssssssssssssesssssssssssssssssssssssssesssssssssssssssssssssaes 19
602.4(D) Factual Determinations and AdminiStrative NOtICE. .....cuerenrenienserseisssssssssssssssesssessssssssssssssessssssssssssses 19
602.5 General Practices for Processing Information Provided in a Paper Application .......ccnemeennernnes 19
602.6  General Policy Regarding Location of INfOrmation ........cncsssesssssesessessessssesssssessesseens 19
602.7  General Practices Regarding Missing INformation ........c.ecnenenesessesssssessessesseesssessssssessessseens 20
602.8  General Policy Regarding EXtraneous INformation.........eeeeessesssssssssssssessssssssessssssssssssssans 21
602.9  General Policy Regarding Social Security Numbers, Driver’s License Numbers,
Credit Card Numbers, and Bank AcCOUNT NUMDET'S ...t ssssssssssssssssssssssssssns 21
602.10  General Practices Regarding Cataloging INfOrmation ..........eseesssssssesssesssssssssssesssssssnes 22
LT O1C T o (ol E TP 22
603.1  IMMALETIAl VATTANCES ...uerereeerereesersseeessessseesssesssssssesssse st st ss s ssse s ssss s s ssses s ssss s sssssssssssns 22
603.2  Material Variances Resolvable on Review of the Registration Materials as a Whole........ccccccvnneeunnne. 23
603.2(A) Material Variances That May Be Resolved by Amending the Registration
Record without Annotating or Communicating with the Applicant ... 23
603.2(B) Material Variances That May Be Resolved by Amending and Annotating the
Registration Record without Communicating with the Applicant.......oenenmeneeneneeseeseessseeeees 24
603.2(C) Material Variances Requiring Communication with the Applicant........neeeseeenn: 24
LT N o Lo - 0 () 13T 25
604.1 Addressing Variances in the Registration Materials ... 25
604.2 Adding Comments to the Registration ReCOId......cieinsisisssssssssssssssssssssssssssssssssssssssesssenes 26
Chapter 600 : 1 12/22/2014



COMPENDIUM OF U.S., COPYRIGHT OFFICE PRACTICES, Third Edition

604.3  Adding Missing Information to the Registration RECOTd........cuuuenrrmeenmeeneeinmessessneesessssesssessssssssssssssnes 26
604.4 Documenting Communications with the APPliCANnt.......rr s 26
604.5  Placement Of the ANNOTAION .......cuieeerreeessseessesssessssesssess st ssssssess st ssse s s bbb s s s b ssssans 27
604.6  Annotations Are Part of the Registration Record........ocrnriecsiissnissssssssssssssssssssssssssssssssssens 27
605 Communications Between the Applicant and the Registration Specialist.........connrnnceoneisonnens 27
605.1  GENEIAI POIICIES ...euvcvereeserusesesseesssess e sissess e sssessss st sb st sb s bR RS R R R bbb 27
605.2 Communicating with the U.S. COPYTIZht OffiCe .....occermieerrersreerreriseriseerse st ssssssssssssesaes 28
605.2(A)  NoOte t0 COPYTIGNT OffiCe....u it 28
605.2(B)  COVET LELLETS .uueureuerueeeessesssessesssessssssssssssss st ssasssssssesssssssssssssssssssssssasessssssasssssasssasssssssssssssssssssssassssasssasssesssssssssssesane 28
605.2(C) Calling or Emailing the U.S. COPYTIZht OffiCe ....ocovereenreriererreereesriserseesersesscs s sesssessssssssssesans 29
605.3 Communications from the U.S. COPYTright OffiCe ......ovumrmrenrenrererrernecneseesessessseesseseessessesssessesssssssesseesseens 29
605.3(A) When the U.S. Copyright Office Will Communicate with the Applicant........c..cemeneennenmerseeesneesseeenns 30
605.3(B) Records Concerning U.S. Copyright Office COMMUNICAtIONS ....uevureerermreererseeessessseessesssessssessssessssssssessssees 30
605.3(C) Communication from the U.S. Copyright Office May Address Multiple ISSUES.......cocuoneermreermerneersneenns 30
605.3(D)  Oral COMMUNICALIONS. c.cvuuiererieresrerssressesssesss s sesss s ss s s s s s bR asRappapsRasees 31
605.3(E)  Written COMMUNICATIONS ....ruvuriererirssrsssessssessssesssessssssssssssss s s ss s sss bbb bbb 31
605.4 Case Numbers, Service Request Numbers, THREAD-ID Numbers, and
Correspondence Identification NUMDETS ... ssssesssssssssssssssssssssssssssssssssssssess 32
605.5  Applicant’s Internal Tracking NUMDET ... sssssssssssssssssssenss 32
605.6  Deadlines for Responding to Communications from the U.S. Copyright Office........ccoenruennrercnnrunena. 33
605.6(A)  Oral COMIMUNICATIONS. cccvurreureruresseersseesssessessssessssssssessssesssessssessssssssess st ssse s ssse b s see R b R R bR R s R 33
605.6(B)  EIM@L..iiuuietueeetuseieeuseeesseessseeessseeesseesssssessssesessse s s s s 8RR RS E SRR R LRSS R RS 33
605.6(C) Email Requests for DepoSit COPY(IES) .wrrermerrererernmessisssesssessssssssssesssssssssessssssssssssssesssssssssssssssssssssssssssssssssans 33
B005.6(D)  LELLETS ceuuurureeeeseesserserssessssssessssssssssessssssssssessse st sessss s sessss s ssssssassse e s s s s s s s s s bRt 34
605.7  Application Closed Following a Failure to Respond to the U.S. Copyright Office........cccovuereurrerrreereenn. 34
605.8  Procedure for Reopening a Closed APPlICAtION .....cvveeeereeerreseeneesersereesnseseess s sssssssssssessesssesssessssssssssessessseses 34
06  WAATTIIIZS vvurreerersseessessssssssesssessssessssesssessssssssessssessssssssessssssssessssesssessssassssesssessssesssessssassssssssessssssssessssesssessasessssssssessasesssessas 35
607  Registration Made Under the Rule Of DOUDL .......cccunimeneineenesssesssssssssssssssssssssssssssssssssssssssssssssssssessassssans 35
608  RefUSAl t0 REZISTET .ouieereeecreecriseeriss st sss s s 36
609 Identifying the Work That the Applicant Intends to RegISter ... 37
609.1  Registration Process OVEIVIEW ...t ssssssssssssssssssssssssssssssssans 37
609.1(A) Question 1: Are You Registering One Work?.........cssssssssssssssssssssssssssssssssssssssssssesss 38
Chapter 600 : 2 12/22/2014



COMPENDIUM OF U.S., COPYRIGHT OFFICE PRACTICES, Third Edition

609.1(B)  Question 2: Are You the Only Author and Owner of the WOTK? .........cenennenesneesseesssesssesseees 40
609.1(C)  Question 3: Does the Work You Are Sending Contain Material Created
ONLY DY THiS AULROT? .ottt ss s s s s s s ssssss s ssss s s ssss s s ss s sssanen 42
609.2  TYPE Of WOTKuuutieeererreereiisetsesssestssesssesssse s sssssssss st ss s ssse bbb e bbb 43
X0 0 IR €351 11 o U= o) o) 1 1ot o ) o UOU PPN 43
L TOL A 2 TR =Y o 13 oV o) 0] B oz U (o) o V{000 44
609.2(C) Works Containing Multiple Forms of AUthOrShip......ccsssssssesssssssssssssssens 45
610  Title Of the WOTK ..ttt et es bbb bbb 46
BL0.1  TILlE TYPES uureureerurerrersseesssessssesssesssessssessssesssessssessssss st sss b s RS R RS R R AR AR RS R bR 46
610.2 Title of Work Being Registered / Title of this WOTK......coeninenesesneeseesssesssessssesssesssssssssssssnes 47
610.3  Previous or AIterNatiVe Title ... ssss s ss s sasssssessans 48
6104 Works Containing Separate and Independent Works: Unpublished Collections,
Units of Publication, Collective Works, and Contributions to Collective WOrks.......cccocoeeevcvvereeccurenee 49
610.4(A) Contents Title: Titles of Separate and Independent Works Included
I @ LATGEE WOTK ..ottt sessse s ss s ss bbb 49
610.4(B)  Title Of LAIZEI WOTIK .o ieueeeieecerusresssessseessesssessssessseesssses s ssssss e ss st ssse st sss s s bbb sasssses 51
L ORI Y] (=TI L (=P 52
610.6 Examination Guidelines: Title Of WOIK .....coueerrssssssessssssssssssssssssssssssssssssssssssssssssssssssssssans 53
610.6(A)  UNTLIEA WOTKS..oourieeeereereeeeeseesseessereesssessessessssssssssssssessessse s sssssssssesssessssssssssessssssesssessssssssssesssesssssssssssasessesssesssssssessnes 53
610.6(B) Descriptive Titles That Appear t0 Be INCOTTECE ... ssersessesssesssessssssssssssssessesssssssessses 54
610.6(C) Titles Consisting of Roman Letters and Arabic NUMETALS ........coeeeemesnesseessssesssssssessssesssessssssses 54
610.6(D)  Title Of the WOTK: VAIIANCES ...cvureeeeeeseeisesesssssssessssssssssssssssssssssssssssssessssssssessssssssssssssssssssssssssssssssssssssssssssssssanes 55
610.6(D)(1) Variances between the Title Provided in the Application and the
Title That Appears on the Deposit COPY(IES) . urrmmermrnessesessessssssssssssssssssssssssssssssssssssssssssssssssssssses 55
610.6(D)(2) Title That Appears on the Deposit Copy(ies) is More Complete Than
the Title Provided in the APPliCAtiON ...t ss s ssssssssssesasees 56
610.6(D)(3) Edition Number, Version Number, or Other Identifying Information Not Provided..........ccocenuerrreenn. 56
610.6(D)(4) Substantial Variances Between the Title Provided in the Application and
the Title That Appears on the DepoSit COPY(IES) .rererremernerseesmmrssmssessesssessesssessssssesssessssssssssssssessesssesssssses 56
611  Year of Completion / Year in Which Creation of This Work Was Completed ........cc.ouumenerneeerneennns 57
611.1 Completing the Application: Year of Completion / Year in Which
Creation of this WOrk Was COMPILETEA ........ocereenernerneniesesseessessseesssssessesssessesssssssssssessessssssssssssssssssessssssssans 57
611.2  Year of Completion for an Unpublished Work Created Over a Period of Time .........ccccmenernnseerneennns 57
611.3  Year of Completion for Multiple Versions of the SAme WOrK......cccoueenermeemeeesmssssessesssssssssssnnes 57
Chapter 600 : 3 12/22/2014



COMPENDIUM OF U.S., COPYRIGHT OFFICE PRACTICES, Third Edition

611.4  Year of Completion APParently INCOITECE. ...ccurrernreessssesesssssssssssssssssssssssssssssssssssssesssssssssssssssssssssssssans 58
611.5  Year of COmPletion OMILEEd ... p s p s 59
611.6  Year of COMPletion UNKNOWIL......verimresrsssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssesssssssssssssssans 59
612 Date Of PUDIICALION cocoureecrereeeereeeeseisetessesseetssess s sssesssse bbb bbb 60
Lo R €T3 T i 1 o) (o) 60
612.2  What Constitutes PUDLICAtIONT ...t sssssessessssssssssssssssssssss s sssssssssssssssssssssssssssssssssssssssssssans 60
612.3  Determining whether the Work Is Published or Unpublished..........cccnenerenmeenenneeseeeseesssessseennes 60
612.4  What Is the Date of First PUDLICAtIONT? ... ssessssssssssssssssssssssssssesssssssssssssssssssssssssans 61
612.5 What Is the Nation of First PUDLICAtIONT ... ssssssssssssssssssssssssssssssesssssssssssssssssssssssssans 61
612.6  Completing the Application: Date and Nation of First Publication..........ccoeneseenserneensenneensesseesneeeeens 61
612.6(A)  Date Of FIrSt PUDIICAION. ...iuuieecereereesersserssasssesessesse s sssessesssesssesss s sssssssessessss s ssssssssssesssssssssssssssssesssssssessssssssssess 61
612.6(B)  Nation Of FirSt PUDIICAtION ..uv.ucuieeecrsieseissseessesssessssssssssssssssssessssssssssssssssssssssssssessssssssessssssssssssssssssssssessssssssssssssssanes 62
612.6(C)  ISBN, ISRC, and ISSN NUIMDETS ......cvuumieerieersessesssessssssssssssssssssssssssssssssssssessssssssssssssssssssssssssssssssssssssssssssssssanes 62
612.7 Examination Guidelines: Date and Nation of First PUBlICation........ccueeneenseenneeseeeseesseeessessssesssseennes 62
612.7(A) Claim in a Published Work Contradicted by Information Provided

Elsewhere in the Registration MaterialS....c.oeieeieeisssssssssssssssssssssssssssssssssssssssssssssssssssssssssssses 63

612.7(B) Claim in an Unpublished Work Contradicted by Information Provided
Elsewhere in the Registration MaterialS....coeeereeissssesssssssssssssssssssssssssssssssssssssssssssssssssssssssssses 63
612.7(C) Nation of Publication Given in a Paper Application without a Date of Publication ..........ccccouweoneenes 64
612.7(D) Extraneous Statements Concerning PUDIICAtION ........ooccrmermesresessesssssssssesssssssssssssssesssssesens 64
612.7(E) Month, Day, and Year Required for the Date of First PUbliCation ........cccconeennenneenseennesssessseesseesssseennes 65
612.7(F)  Exact Date of Publication UNKNOW ........ciiirssnssnsssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssaness 65
612.7(G)  Multiple Dates of PUDLICAtION ...t sss bbb sb s 66
612.7(H)  Future Date Of PUDIICATION ......ccuuieecieeerieseersressesrssesssessssessesssessssssssessssssssesssssss s sssssssssssssssssssssssssssssssssssssssssssssees 66
612.7(1) Impossible or Impractical Date Of PUDIICAtION ....cc.veueeeerneeeeerreseerssesseessses s sssssssssssassesssesas 66
612.7(]) Nation of First Publication: Works Published in Multiple COUNLTIES.....cccoumrnernerreemeesmesseesserseeseessessees 66
612.7(K)  Nation of First PUbliCation UNCIEaT.......cueieenneeneissesesssessesssssssssssssssssessssssssssssssssssessssssssssssssssssssssssssssssssssasess 67
612.7(L) Nation of First Publication UNKNOWI......ccceeirneesiensesseessersessssssssssesssesssssssssssssssssesssesssssssssssssessssssssssssssens 67
L300 N V- 0 TR o) X0l o o) () PPN 68
613.1  WHhO IS the AULNOI? c.ooeeercereeeeeseeeseess s s s s ss s s s s s p s aesenans 68
613.2  When Authorship IS DEterMINed......coceeeneesmemssssessssesssessssssssssssessssssssessssssssssssssssesssssssssssssssssssssssssssssssessans 69
613.3 Identifying the Authors Who Should Be Named in the Application......ceeeeereensesssesssesssns 69
Chapter 600 : 4 12/22/2014



COMPENDIUM OF U.S., COPYRIGHT OFFICE PRACTICES, Third Edition

613.4 Identifying the Authors of a WOrk Made fOr HiI€.......couenerneenessneenesssssssssssssssssessessssssssssssessssssssssssns 69
613.5 Identifying the Authors of @ JOINt WOTIK.....sssssssssssssssessssssssssssssssssssssssssssssssssenss 70
613.6  Identifying the Author of a Derivative WOrK .......osssmsssssssssssssssssssssssssssssssssssssssanes 71
613.7 Identifying the Author of 2 COMPIlatioN ... ssrees 72
613.8 Identifying the Author of a Collective Work or a Contribution to a Collective WorkK..........cccuuereeune 73
613.9 Completing the Application: Name Of AULNOT ...t ssssessssssssesaes 75
613.10 Examination Guidelines: Name Of AUTROT ... ssssssans 76
613.10(A)  NamMe Of AULNOT UNCIEAT ...t ssesss st sssssss bbb s e snen 76
613.10(B)  Name Of AULIOT: VATIANCES ....covcurierieeresseessesssssesssesseisssssssssesssssssssssssssssssssssssssssssssssssssssssssssssssssssssesssssssssssssssssness 76
613.10(B)(1)  Variances Between the Name Provided in the Application and
the Name Provided in the Deposit COPY(I€S ). rrrmrmrnesmmenmesssessesssssssssssssssssesssssssssssssssssssssssssssssssssssssees 77
613.10(B)(1)(2)  MINOT VATIANCES ..coreuerrereesiesseeseessesssessssssssssesssesssssssssssssssssssssasssessssssssssesssssssssssssssssssssessssssssssssssasssssasssssssssssssssnsssnssnses 77
613.10(B)(1)(b)  SigNIfiCAnt VATTANCES ...coveererreeeessernseeseeseessesssesseessssssssssessesssssssessssssesssesssesssssssssssssesssessssssssssssssessssssssssssssssssessesssssaesns 77
613.10(B)(2) Variance Between the Number of Authors Named in the Application and
the Number of Authors Named in the Deposit COPY(1ES)..uurrrrmmrrmemmrnmernmesssessesssesssssssssssssssssssssssssesssssees 79
613.10(C) Name of AUthOT NOt REQUITEA ...vuuieueeeeeernrereeeseessesseseesssesesssesssssse s ssssssesssessssssssssssssssssssssssssssssssssssssssssssssssssseens 81
613.10(D) Name Of AULhOT UNKNOWIL.....coiuuereneereessersersesssessesssessesssssssssssessesssessssssssssssssessesssssssssssessasssesssessssssssssessssssesssssseens 82
613.10(E) Name of the Author Omitted: Works Created by a Single AULhOT.........cccconnenreenernseenneeseeenesssseesssesnnes 82
613.10(F) Name of an Author Omitted: Works Created by Large Numbers of AUthOrs ......ccccoueneromreerneeneeennenns 83
614 WOTKS MAAE fOI HITE ..ouueruieeereseesnesseeessessesssessssssssssssesssssssse st st ssse st sssesssssssssssssessssssssesssssssssssssssssssssssssssesses 84
614.1 Completing the Application: Works Made for Hire ......ossesssssssssssssssssssssesesnns 84
614.1(A) Year of Completion and Date of PUbliCAtioN.........oiunrisniiisnessssssssssssssssssssssssssssssssssssssssssenes 84
614.1(B) Identifying the Author of a Work Made for Hire........ccsssssssssssssssssssssssssssssssssssssssssenes 84
614.1(C) Identifying the Citizenship and / or Domicile of the AULNOT ... seesssees 85
614.1(D)  Year of Birth and Death Not Required for Works Made for Hire .......conmeneneenneseseseesseesnneens 85
614.1(E) Registering a Work Made for Hire as an Anonymous or Pseudonymous Work.........ccunermseessernens 86
614.1(F) Identifying the Claimant for a Work Made for Hile.......ussssssssssssssssssssssssssssssssssns 87
614.2 Examination Guidelines: Works Made fOr Hire.......cssssssssssssssssssssssssssssssssssesnes 87
614.2(A) Identifying the Work as @ WOrk Made fOr Hir€ .......ceenineieeneresseseesesssesssessssssssesssesssessssssssssesssesseees 87
614.2(B) Identifying the Author of a WOrk Made fOr Hir€......coenmeneineinesseensssssesssssssessssssssessssssssssssssssssssees 88
614.2(B)(1) Was the Work Created by an Employee Acting within the Scope of His or Her Duties?........ccconueen. 88
614.2(B)(2) Was the Work Specially Ordered or Commissioned as a Work Made for Hire?........cooemenneeneeenne 88
Chapter 600 : 5 12/22/2014



COMPENDIUM OF U.S., COPYRIGHT OFFICE PRACTICES, Third Edition

614.2(B)(3) Naming the Employee or the Individual Who Actually Created the Work
as the Author of @ Work Made fOr HiTe ......erssssssssssssssssssssssssssssssssssssssssssssssssssssssssesss 89
614.2(B)(4) Volunteer Created WOrk Made fOr HIT€.....ccuueenernrenesnsesssssessessssssssssssssssssssssssssssssssssssssssssssssssssssssssseses 90
614.2(B)(5) Organization Named as the Author of a Work Made for Hire.........cunenernenineessneesessessssesssesens 91
614.2(B)(6) Individual Named as Author of @ Work Made for Hire.......ssesssessssssssssssssssssesssnns 92
614.2(B)(7) Individual and Incorporated Organization Named Together as the
Authors of @ Work Made for HIre ... snssssssssssssssssssssssssssssssssssssssssssssnes 93
614.2(B)(8) Individual and Unincorporated Organization Named Together as the
Authors of @ Work Made for HIre ... 95
615  Anonymous and PSEUAONYMOUS WOTKS .......ccuucuereenmemsneeesssssmssssssssssssesssssssssssssssssessssssssesssssssssssssssssssssssssans 96
615.1  ANONYIMOUS WOTKS. oo iirurermierssssssssessssesssssssssssssse s ssssesssssessssssssssssssssssssssssssssesssssessssesssssssssssssssssssssssssasssssans 96
615.1(A) What Is an ANONYMOUS WOTK? ....cirrmrisssssessssessssssssssssssssssssssssesssssessssssssssssssssssssssssssssesssssesssssssssssssssssens 96
615.1(B) Completing the Application: ANONYMOUS WOTKS ......corierieniicisissssssssssssssssssssesssssssssessssssssssssssss 96
615.2  PSEUAONYIMNOUS WOTKS ....rivuierieiissecsssssissssssssss s s sss e sss bbb bbb s s 97
615.2(A) What Is a PSEUAONYINOUS WOTK? ......iiieierusieessesesessesessessssssssssssssssssssssssss s ssssssssesssssssssssssssssssssssssssssssessssesss 97
615.2(B) Completing the Application: PSeUdonymMous WOTKS.........cueermeeseessessssssessssessssesssessssessssssssssssesssses 98
615.2(C)  Name oOf the AUTNOT OIMILEE ......cvevrerrerieersecreesresre s s s 100
615.3  PIiVACY COTCEITIS wouueuueureseeeesserssesssessssssesssessssssssssessssssesssessssssssssessssssssssssssssssessssssesssessssssssssssaseasssssssssssssssssssssassssssens 100
616  Year of Author’s Birth and Death........ss s 100
616.1  The AUthor’s Year Of Bilthu ... sssssssssssssssssssseses 100
616.1(A) Year of Birth Not Required for Works Made fOr Hir€ ......ccouumenrenereesesessssssesssssssssssssssssssses 101
616.1(B)  PIiVACY CONCEITIS ..vuurreerresseesseessesssessssssssessssssssessssssssessssssssessssesssessssssssessssessssssssessssssssessssssssessssssssesssssssssasssssssssssssssans 101
616.2  The AULhOI'S YEar Of DEath......ccceiereerreeeeeseessesssestsssssesss s s sssssssssssss s s ssssssssesssssssssssasssssessssssssseses 101
616.3 Completing the Application: Author’s Year of Birth and Death ... 102
617  Citizenship and Domicile Of the AUthOT ... sssens 103
617.1 What Is the Author’s Citizenship and DOMICIIE?..........coiiriinsrcssssssssenens 103
617.2  Determining the Author’s Citizenship or Domicile for a Published Work.........ccoconuenmerneenneenecennennns 103
617.3  Determining the Author’s Citizenship or Domicile for a Work Made for Hire.......c.cooueumeenrerneeenrennns 103
617.4 Determining the Author’s Citizenship or Domicile for Anonymous and
PSEUAONYIMOUS WOTKS ..couvivueeneeseeesseesseessssesssessssssssessssssssesssssssse s s s st sb st ssss s ssssessssss s ssssssssessssssans 104
617.5 Determining the Author’s Citizenship or Domicile for Compilations and
DEIIVALIVE WOTKS ...cuuieuueeseesseeesseessessseessessssssssessssssssessssssse s st ssse st s bR 104
617.6  Completing the Application: Citizenship and DOMICIle.......c.ouenenreneensrireenreeeseesesseeeseesseeseens 104
Chapter 600 : 6 12/22/2014



COMPENDIUM OF U.S., COPYRIGHT OFFICE PRACTICES, Third Edition

617.7 Examination Guidelines: Citizenship and DOMICIIE........coumenenrenenreneisessssssesssesssessessseesssssssesssees 105
617.7(A) Citizenship and Domicile UNCIEAT .......ocvereerereeserssssesssssessssessssessssssssssssssssssssssssssssssssssssssssssssssssssans 105
617.7(B)  Citizenship and Domicile in Multiple COUNEIIES .....covverererrrrereserssessssssssesssssessssssssssssssssssssssssssssssesess 106
L O (00 I v 13 FX S 5 1o 4 PPN 106
617.7(D)  Citizenship and Domicile UNKNOWN .......ceesrsrsssssrssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssss 106

618  Author Created / Nature of AUTROISHIP ...t ss s sssesas 107

618.1  Asserting a Claim t0 COPYTIGNT ... et ssssssesssssssessssessesssssss s ss s ss s s s s s 107

618.2  Limiting the Claim to COPYTIGNE.. s sses s 108

618.3  The Relationship Between the Author Created / Limitation of Claim Fields

in the Online Application and the Relationship between Spaces 2, 5, 6(a),
and 6(b) in the Paper APPLICAtION. ... sssssenes 109

618.4 Completing the Application: Author Created / Nature of AUthorship ... 109
618.4(A) The Online Application: Author Created Field .......eieersieesssessesssessesssessssesssssssssessssssssssnes 109
618.4(B) Paper Applications: Nature of AUthOIShiP SPACE......coeienmerneenreriessese s sssssssssesssssassens 112
618.4(C) Recommended Terminology for Asserting a Claim to COPYTIght ......oveenriencernieneersieserssesseessseenns 114
618.4(D) Examples for Completing the Author Created Field and the Nature

Of AULNOTSIIP SPACE ...ttt s s s b s et 118

618.5  DETIVALIVE WOTKS c.uuiruieuseerssiesseessssssessssesssesssessss s ssssssssssssssss s bbb s bR 120

Lo R ST O010) 4o o)1 E= (o) o TP 120

L S 01 U=Tot 0 AT o) o << 124
618.7(A) Asserting a Claim to Copyright in @ COIleCtiVE WOTK .....cureeeenneenmeernsseeersssssessssessssssssssssesssssssssssssssssessses 124
618.7(B)  Asserting a Claim to Copyright in a Contribution to a Collective WOrK.........couuoenmeenernmresseesnsesssesnnes 125

618.7(B)(1) Registering a Contribution without Registering the Collective Work as a Whole......ccccoueueneeerreres 125

618.7(B)(2) Registering a Collective Work and a Contribution to a Collective Work.........coeneeoneeenmieseernnseeseesnnes 126

618.7(C)  Asserting a Claim to Copyright in a Serial Publication .........ccrnrencensssssssssssssssssssssssesens 127
618.7(D)  Examples for Asserting a Claim to Copyright in a Collective Work and / or

a Contribution to @ COllECtiVE WOTK ... ivierrerrercssessssessmssssssssssssssss s sssssssssssssssssssssssssans 128

618.8 Examination Guidelines: Author Created / Nature of AUthOrship ... 130

618.8(A)  AULhOIShIP UNCLEAT ...ttt bbb bbb 130

Lo SRS T 72N T () N D= 13 OO 130
BLB.8(A)(2)  GAIME ceurreeurreeuseessseeessseessssaessssesssssessssesessseesssseees s eb e RS ER AL £ R E R £ AR R RS LR RS LR R AR R AR AR bbb 132
(e RS T N (3 I <2 U6l 1= 1o VPP PP 134
618.8(A)(4) Author, Artist, Writer, Songwriter, and Other Professional Designations..........cuesssseenees 135
Chapter 600 : 7 12/22/2014



COMPENDIUM OF U.S., COPYRIGHT OFFICE PRACTICES, Third Edition

618.8(A)(5) Story, Story Idea, Story CONCEPt, SEOIY LINE...rreeieseersesseeissesssessssssssessssssssessssssssssssssssssssssssssssssssssssssnes 135
618.8(A)(6)  CONCEIVEA, CONCOPLION....civrurrrmirsssrressesssssesssses s ssr s s s s RS aEs e p s 137
BL8.8(A)(7)  PlOT correureeurrreeuseeetsseessssessssssssssssssssssssssssssssssssssssssssss st ssssas s ssss s sss e sssesssssssssssesssssessbssesssssassssssesssesesssssesssenssssenssssansssnns 138
LR 0 T = R 08 o 1 =Tt =) o () TN 140
618.8(A)(9)  RESEAICH....ceeecect bbb 141
618.8(A)(10)  Unclear Terms for Musical Works and Sound ReCOrdings .........cueienernmesssesssesssessssessessssssssssess 142
618.8(A)(11) Entire Work and Other UnSpecific TEITNS ......oueieeerniemeersresseessssesssessssssssessssssssesssessssssssssssssssssssssssssesssssnnes 142
618.8(B)  Percentage of AUTNOISHIP .o s s s s 144
618.8(C)  Uncopyrightable Material Claimed in the Author Created Field or
the Nature of AUthOTShIP SPACE ...t 145
618.8(C)(1) Deposit Copy(ies) Containing Copyrightable Authorship and
UNCopYrightable Material.....coceeseeeusiesseersseesssesssssssesssssssesssssssesssssssss st sssess st ssse s ssssessssssssessssssssssssssssans 145
618.8(C)(2) Claim in Copyrightable Authorship and Uncopyrightable Material........oereeernreseesssesseeens 145
618.8(C)(3) Claim in Uncopyrightable Material: Deposit Copy(ies) Contain
Copyrightable AULNOTSRIP ..ottt b s 146
618.8(C)(4) Claim in Uncopyrightable Material: Acceptable Authorship Statement
Used to Describe Uncopyrightable Material........ssssssssssssssssssssssssssssssesssssssssens 147
618.8(C)(5) Claim in Uncopyrightable Material: Works Created by Two or More Authors.........coeeneeennennns 147
618.8(C)(6) Claim in Uncopyrightable Material: Registration RefUSed ........ccuemeeneernseeneersresserssesssesssesssessseesseens 148
618.8(D)  De Minimis Material Claimed in the Author Created Field or the
Nature Of AUTNOTSHIP SPACE.....iireriereereisse i s s b s bbbt 149
618.8(D)(1) Deposit Copies Contain Copyrightable Authorship and De Minimis Material ........c.coueuneeerreeneeennennns 149
618.8(D)(2) Claim in Copyrightable Authorship and De Minimis Material ... 149
618.8(D)(3) Claim in De Minimis Material: Works Created by Two or More AUthOrS......ccoeneenserneeenseseessesseees 150
618.8(D)(4) Claim in De Minimis Material: Registration RefUSEd ..........ccoormrneeneennernsennennensersessssesssessesssessesseessessnees 151
618.8(E) Variances Between the Information Provided in the Application and
Elsewhere in the Registration MaterialS.......oeieeeersessesssesssssssssssssssssssssssssssssssssssssssssssssssnes 151
618.8(F) Material Claimed in the Author Created Field or Nature of Authorship
Space Not Found in the Deposit COPY(IES)..rrrnmrmmrmmmmienmessssssessessssssssssesssesssssssssssssssssssssssssssssssssssssesssssas 152
618.8(G)  Copyrightable Material in the Deposit Copy(ies) That Has Not Been
Claimed in the APPIICATION vt s s bbb st 154
618.8(H) Nature of Authorship Statement Omitted from a Paper Application .......c.coeeneenrenneeseessersseesseeseenns 154
618.8(I)  NAtUIe Of ThiS WOTK .ttt ssssesssessss s ssss s sse s ss s s ss s s aens 155
L3 T A\ 1 s T 00 B 1 o PP 155
Chapter 600 : 8 12/22/2014



COMPENDIUM OF U.S., COPYRIGHT OFFICE PRACTICES, Third Edition

619.1
619.2
619.3
619.4
619.5
619.6

619.7

619.8

619.9

619.10
619.11
619.12
619.13

619.13(A)
619.13(B)
619.13(C)
619.13(D)
619.13(E)
619.13(E)(1)

619.13(E)(2)

619.13(E)(3)

619.13(F)

619.13(G)

619.13(H)

619.13(1)

619.13(])

Who Is Eligible to Be a Copyright CIaimant?........cooeeeneremsessesmsessssssssssesssssssssssssssssssssessssssssssssses 155
The Claimant Must Be an Individual or a Legal ENILY ......cccreeresssssssssssssssesssessenens 156
When Is an Individual or Legal Entity Eligible to Be a Copyright Claimant?........c.uereernenns 156
Claimants Distinguished from the Owner of a Copy or Phonorecord of the Work..........ccoocuenvuvnnes 156
Claimants Distinguished from the Applicant and the Correspondent.........csnsesnsssssssnene. 156
Naming the AUthOT @S ClaiMant ... bbb ses e 157

The Author May Be Named as Claimant Even if the Author Has Transferred
the Copyright to ANOTNET Party ... s sb b b 157

Naming a Transferee as ClaiMant.. ...t ssssssssssssssssesssssesaes 158

A Party That Owns One or More — but Less than All — of the Exclusive
Rights May File an Application to Register a Copyright Claim, but Cannot

Be Named as the Copyright ClaimMant.......eremesesessssssssssssssssssessssessssssssssssssssssssssssssans 158
A Nonexclusive Licensee Cannot Be @ ClaimMant.........cceeeeeesseeesnsessesssessessesssssssesssssssssssssssssssssses 158
One Registration Per WOTK....... s ssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssns 159
Completing the Application: Name of Claimant.........occeeermieersseesseesssesssssssesssesssssssssssssssssssssssses 159
Examination Guidelines: Name of Claimant.......c.coereernseesssessesssesssessssssssessssssssssssssssssssssesssssses 160
Nicknames and ADDIEVIATIONS ... eeeemersiesessses s ssssssss s sssssssassss s sassssaes 160
IIHEIALS covueeserseerssees s sees st s st s s RERARRERRERR SRR RS 161
Identifying the Author of a Pseudonymous Work as the Copyright Claimant.........oeceoneeneenseereeneen. 161
Identifying the Author of an Anonymous Work as the Copyright Claimant ..........coeeneenrecneenseereenenn. 162
Two or More Names Provided in the Name of Claimant Field / Space......oeennennenesnseesnenns 163
Applications Submitted on Behalf of the Copyright Claimant..........ceneneeeereesseseens 163
Two or More Names Separated by Conjunctions or Punctuations Marks

IN @ PAPET APPIICALION.c.cuuieeeeerieese et essessse s ssss s ssss s ss s s s bbb 163
Individual Name Listed Above or Below the Name of a Legal Entity

1RO T =Y o T2 2N o) o] L (o= o) o O0U PP PSSP 165
Group of Individuals Provided in the Name of Claimant Field/Space......coeneonenmieneernsesssesnnes 166
Individual and Unincorporated Business Organization Provided

in the Name of Claimant Field / SPace.....cnernenenreseeseesessesessssssesssesse s sssssssessesssessssssessssssessesssens 167
Individual and Incorporated Organization Provided in the Name of

Claimant FIEld / SPACE ..cuereeeereerereeieeissesesssesse s ssssssse s ss s s e ssss s s ssssssesssssssssss s ssssssessss s sssssesaess 168
Partnership Named as ClaimMant ... sssssssessssssessssssssssssssessssssessssssssssssssesssesseses 169
Trust or Estate Named as Claimant ........occuereerererresesesessssesssssesssssesssssssssesssssesssssessssesssssesssssesssssssssnees 169

Chapter 600 : 9

12/22/2014



COMPENDIUM OF U.S., COPYRIGHT OFFICE PRACTICES, Third Edition

619.13(K)  Variances Between the Name Provided in the Name of Claimant
Field / Space and Elsewhere in the Registration Materials.......ccoeeneneneeneneeeseesesseessssssseseeens 171
619.13(L) Variance Between the Name Provided in the Name of Claimant
Field / Space and the COPYTight NOICE. ... sserssssessesssesse s ssesssesssssssssssssessessneas 171
619.13(M) Statements Concerning the Extent of the Claim in the Name of
Claimant FIEld / SPACE ..cceierreereeseessinecissessessesse s ssssssss s ssssss s ssssssessss s s ssssssssssssssssssssssssssssssssssasssssssssaess 172
619.13(N)  Percentage of Copyright Ownership in the Name of Claimant Field / Space ......ccoeneernrerrienneereennenn. 172
619.13(0) Owner of Copyright for @ LIMite@d TeIMN......oseeeeereesreeerseessesserseesssessesssessesssesssssssessesssessessssssssssessesssssssssssssses 172
619.13(P)  Future and CONtINGENT INTEIESTS....cumreereriesessssesssesssssssssssssssssssssssssessssssssesssssssssssssessssssssessssssssesssssssssssanees 172
619.13(Q) Deceased Individual or Defunct Entity Named as a Claimant ...........coceneneeneeresessesssessssesseess 173
619.13(R) Identifying the Claimant by Referring to Other Records.......sessssssssessseens 173
619.13(S) Name of Claimant UNKNOWIL.....rersessssssessssssssesssssssss s ssssssssssssssssssssssssssssssssssssssssssssssssssessssneses 173
619.13(T) Name of Claimant OMITLEd ..o s b s 174
620  TranSFEr STALEIMENT ..o eeecreeeereeseerseeseess et ess et sb s bbb R R 175
620.1 What Is a Transfer of Copyright OWNership?.....oneineesesssssssssssesssssssssssssssssssssssssesssses 175
620.2  What IS @ Transfer STAtEIMENT? .......oeieeerneesesssessssssssesssssssessssssssessss s sssssssssssssessssssssessssssssessssssssessassssssssas 175
620.3 Transfer Statement Distinguished from an Instrument or Conveyance That
Transfers the Copyright from One Party to ANOtRET ... esessssesseees 175
620.4 When Is a Transfer Statement REQUITEA? ... ssssssssssssssssssssssssssssns 176
620.4(A) The Author and the Copyright Claimant Are the SAmMe ... 176
620.4(B) The Author and the Copyright Claimant Are Different ... 176
620.5  JOINT WOTKS...cuiieierieeiseiseisesesessesressssissssssssss s ssessesssssssssssssssssssassssessessesssssssssssssssssssssessssssssssssssssssssssssssnssssssssssssssssssansas 177
620.6  Works by Two or More Authors That Do Not Meet the Statutory
Definition 0f @ JOINT WOTK...... e ssssssssssssss st sssssssssssssssssessessesssssssssssssssssssestassenes 178
620.7  Derivative WOrks and COMPIlAtioNs ......cocererernsernreesnesseesssessesssessesssesssssssssessssssssssssssssssessssssssssssssssssssesane 178
620.8  COlIECTIVE WOTKS ..covrereeseersirseessssssssssesssssssessss s ss s sssssss s bbb 179
620.9 Completing the Application: Transfer StateMENT. ... sssssessssssssssesssssssssssees 179
620.9(A) Minimum Requirements for a Transfer StAtEIMENT ......c.ereneernreeisseesssssssessssssesssssssssssssssssssees 179
620.9(B)  Acceptable Transfer StAtEIMENTS ... ss s ssssssssssrssesssasssssas 180
620.9(B)(1) Transfer by WIitten AGIrEEMENT. ... couirerreressessssesrs s sssss s ssssss s sssssssssssessssessssenes 180
620.9(B)(2) Transfer by Written Instrument from a Third Party ... 182
620.9(B)(3)  Transfer by INNeritanCe. ... s s s b s bbb 182
620.9(B)(4) Transfer by OPeration Of LaW ... ssesssssssessssssssesssessssesssssssssssssssssssssessssssssessssssssessasssssssssssssans 183
Chapter 600 : 10 12/22/2014



COMPENDIUM OF U.S., COPYRIGHT OFFICE PRACTICES, Third Edition

620.10

620.10(A)

620.10(B)
620.10(C)
620.10(C)(1)
620.10(C)(2)

620.10(C)(3)

620.10(C)(4)
620.10(D)
620.10(D)(1)
620.10(D)(1)(a)
620.10(D)(1)(b)
620.10(D)(1)(c)
620.10(D)(2)
620.10(D)(2)(a)

620.10(D)(2)(b)

620.10(D)(2)(c)
621

621.1
621.2

621.3

621.4
621.5
621.6

621.7

621.8
621.8(A)

621.8(B)

Examination Guidelines: Transfer StateMENT ... sssssssssssssssssssssessssssssssssassaseas 183

Transfer of Copyright Ownership or Other Documents Pertaining to

Copyright Submitted with the APPLICAION ...t s ssssssssessssssaes 183
Chain Of THEIEu e RS 184
Unacceptable Transfer StatemMeNTS. ... sessssssssssssssssssssssssans 185
Transfer by Oral AGrEEIMENT . ... r 185
Transfer of One or More—but Less than All—of the Rights under Copyright......ccoumonrcnnrircnncen. 185
Transfer Statements That Merely Describe the Relationship between

the Author and the Copyright Claimant........ccrrerreesrsesssrsssrssssssssssss s 187
Transfer or Possession of Material ODJecCt .....cirissssssssssssssssssssssssssssssssssssssssssssseness 188
INO Transfer StAtIMENT GIVEIN ... curieueesreessesssessssessssssssessessssesssssssesssss s st bassss s sassssnns 188
Copyright Transferred by Inheritance or by Operation of LaW........cceieneerniesesnsessesssesssessees 188
L0010 1S) L= 4 LN 188
PaTtIEISHIPS oot ses e s s R R R AR AR e 189
COMMUNILY PrOPEITY STALES ...coeeieieeeeeeeseesessessessees s sssssssessessessessss s ssse s s s s ssessssessensenes 189
Same Person Is Named as Author and Claimant.........ssssssssssssssss 190
Anonymous and PSEUAONYIMOUS WOTKS ......orenreieneeseesesssesessessessesssessssssesssessssssssssssssessssssssssssssssssssesans 190

Individual Named as Author and Unincorporated Organization

Named @S ClAIMANT. ... 191
Extraneous Information Provided in the Transfer Statement Field / Space .....ccnenenrerneenneeseennenns 192
LIMItation Of ClAIM... cueuceeeerseerseesssresssesessessssessssesssssesssssesssssssssssessssesssesesssesssssesssssesssssesssssesssssessssssessssessseseens 192
What Is Unclaimable Material?.......oeeeemeermeesssesssesssssssessssesssssssssesssssessssssssssssssssssssssessssesssaeees 193
Unclaimable Material That Need Not Be Excluded from the Application........oeeeeereessnne. 195

The Relationship Between the Author Created / Limitation of Claim Fields in
the Online Application and the Relationship between Spaces 2, 6(a), and 6(b)

LY o TS 3 Vo <3 2N 0] 0] Uor= (o) s VOO P PP ST 195
Previously PUDIISHEed Material......eesneiessnesssssssesssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssans 196
Previously Registered Material.......oeneresnesssssessssssessssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssans 197
PUDIIC DOMAIN MALEITAL....cuuieeieeeesseeseeessesssesssssssessssssssessssssssessssssssesssssssssssssesssssssssssssssssesssssssssssssssssssssssssssesssssssns 198

Copyrightable Material That Is Owned by an Individual or Entity Other

Than the ClAIMANT ... bR 199
Completing the Application: Limitation of Clailm ......ccceeerrmsssssessssssessssssssssssssssssssens 200
Identifying the Material That the AUthOr Created ... 200
Identifying Unclaimable Material That Should Be Excluded from the Claim .......ccoenenneenecenseennenes 201

Chapter 600 : 11

12/22/2014



COMPENDIUM OF U.S., COPYRIGHT OFFICE PRACTICES, Third Edition

621.8(C) Identifying the New Material That the Applicant Intends to REZISTEr .......cuuwnenrereernmresreernresseessseeenne 202
621.8(C)(1) The Online Application: New Material Included Field ........ccsesesssesssssesseessans 203
621.8(C)(2) Paper Applications: SPACE B(D) ....rerrermemresesrssssssssssssssssss s sssssssssssssssssssssssssssssssssanes 206

621.8(D) Completing an Application to Register a Compilation or a Collective Work .......coccouueenmeeeneeenseesnenen 208

621.8(E) Examples for Identifying Unclaimable Material and the New Material

That the Applicant Intends t0 REGISLET ... sssssssssssssssssssssanees 209

621.8(F) Identifying Previously Registered Material That Should Be Excluded

1002 0T o T 00 35§ PO 212
621.8(G) Identifying Preregistered Material ... ssssssssssssssssssssssssssssssssssssssssssssssssssansesss 213
621.9 Examination Guidelines: Limitation of Clailm .....coiissssssessssssssssssssssssssssssssssssssssesess 213
621.9(A) Limitation of Claim Not REQUITEd. ...t ssssssssssssssssssssssssessssses 213
6219(A)(1) Works Containing Uncopyrightable Material or a Minimal Amount of
UNclaimable Material ......ririisrisssssssssssse s sssssssssssssssssssss s s sss s ss s ss s s sssssssssssses 213
621.9(A)(2) Applicant Has Not Asserted a Claim in Unclaimable Material........csssssneens 214
621.9(A)(3) Unclaimable Material Described in the Application but Not Included
N the DePoSit COPY(IES)..uumrmrrirrisssrisssssesss s bbb 215
621.9(B) Identifying the Author of a Work That Contains an Appreciable Amount
of Unclaimable Material ... sssssssssesss s s sssssssssssssssssssssssssesssns 215
621.9(C)  AULhOIShIP UNCIEAT ...t sss bbb bbb 215
621.9(D) Claim Clarified by Information Provided Elsewhere in the
RegiStration Materials ... s ss s s s ssssssssssssenas 216
621.9(D)(1) Claim Clearly Defined by the Title Of the WOIK......ccoiniinrirrsssssssssssssssssssssssssssssssssssssssans 216
621.9(D)(2) Claim Clarified by Information Provided in the Author Created Field
or Nature of AUthOTSRIP SPACE ... ssenes 217
621.9(D)(3) Claim Clarified by Information Provided in the Limitation of Claim Screen
or Spaces 6(a) and / or 6(b) of the Paper AppliCation .......oercrerresssesesessessssesssssssssssssans 218
621.9(D)(4) Claim Clarified by Information Provided in Space 5 of the Paper Application .......ccueneeeneeenseeen. 218
621.9(D)(5) Claim Clarified by Information Provided in the Deposit COPY(I€S)....cmrmrmmrmmmrrmmrssssssssssessssesssasenas 218
621.9(E) Uncopyrightable Material Claimed in the New Material Included
FIeld OF SPACE 6((D) couurveuerreermsessiesssessesessssssssssssssssssesssssesssssssss s sssssssssss s s s ss s ss s s ssssessssenns 219
621.9(E)(1) Deposit Copy(ies) That Contain Copyrightable Authorship and
Uncopyrightable Material......ssessesssesssssssssssssssssssssssssssssssssessssessssssssssssssssssssssssssssesssss 220
621.9(E)(2) Claim in Copyrightable Authorship and Uncopyrightable Material........ouneeereereeenn: 220
621.9(E)(3) Claim in Uncopyrightable Material: Deposit Copy(ies) Contain
Copyrightable AUtNOISHID ... aesenes 220
Chapter 600 : 12 12/22/2014



COMPENDIUM OF U.S., COPYRIGHT OFFICE PRACTICES, Third Edition

621.9(E)(4)

621.9(E)(5)
621.9(E)(6)

621.9(F)
621.9(F)(1)
621.9(F)(2)
621.9(F)(3)
621.9(F)(4)

621.9(G)
621.9(G)(1)
621.9(G)(2)

621.9(H)

621.9(1)
621.9())
622
622.1
622.2
6223
622.4
622.5
623
623.1
623.2
6233
623.4
623.5
623.5(A)
623.5(B)
623.5(C)

623.5(D)

Claim in Uncopyrightable Material: Acceptable Authorship Statement Used

to Describe Uncopyrightable Material.......o e sssssssssessessssssssssesssessessssas 220
Claim in Uncopyrightable Material: Works Created by Two or More AUthors.......cccueneenseesnnnes 221
Claim in Uncopyrightable Material: Registration REfUSEd .........ccouenreeenmirseernmrensesnsesssesssesssessssesssessns 221
De Minimis Material Claimed in the New Material Included Field or Space 6(b).....ccurenieeens 221
Deposit Copy(ies) Contain Copyrightable Authorship and De Minimis Material........cccoeeneeenseeennnes 221
Claim in Copyrightable Authorship and De Minimis Material ... 221
Claim in De Minimis Material: Works Created by Two or More Authors.......csssnne. 221
Claim in De Minimis Authorship: Registration Refused ..........cenmieneenrensernseseessseessesssessesssessseesens 222
Discrepancies Involving the COpyright NOTICE ......cueieernnieneernieseerssesssessssssssesssssssesssessssesssssssssssssssssssses 222
PUDIISNEA WOTKS ....couiiecrnieseersseessessses s sssssssss s sssssss s ss s sssssss bbb bbb 222
UNPUDLISNEA WOTKS ..covereeierieeieesserseisecsssessesssesse s sssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssessssssasssssssssssssssaness 222
Discrepancies Involving the Registration Number or Year of Registration

IN @ PAPET APPIICATION ceueurrereeeereessercrseesssessee s bbb s bbb R et 222
Reference to Previous Registration Clearly EITONEOUS ......cierieemmiessesssessessssssssessssssssssssssssssssens 223
Reference to a Preregistration in the Previous Registration Field/Space......conenerneenneenneereennenns 224
Rights and Permissions Information / Correspondent / Mail Certificate .......ccomeneeneeseenseeseessenns 224
Rights and Permissions INfOrMation. ... ceeiesesesesssssssesssssssssssssssssessssssssssssssssssssssssssssssssssssssns 224
(000) 1Sy 070) 416 1<) o | 0PTSRS 224
Applicant’s Internal Tracking NUMDET ........eemsssssssssssssssssssssssssssssssssssssssssssssssssssss 225
Mailing Address for the Certificate of RegiStration .......ceesneesssesssssssssssssssssens 225
L WA 20y 00 4 L) o o P 226
Ry o T=Tur o 5 62416 1333 O 226
What [S Special HANAINE? ......cciereeiieiseeiesissesessssesesssssssesssssssesssssss st sssessssssssessssssssessasssssssssssssssessses 226
Justification for Special HAanAIING .......ccceeererneeersnesseesesssssssesssssssessssssssessssssssssssssssssssesssssssessasssssessanees 227
Examination Guidelines: Special HAandliNg ........ccoueieernieernseesssesssssssssesssssssesssssssssssssssssssssssssssses 228
Timeline for Special Handling REQUESTS ... ssessssessesssssssssssssssssssssssssssssssssssssssssssssssssssasses 228
Procedure for Requesting Special Handling.......ceenreeeneeneeserecnsesessesssessesssssessssssessesssesssessesssessssssens 229
Online Requests for an Expedited Certificate of RegiStration .......ueeeneeneenserneesnsessesssessesssesssseseeens 229
I PEISON REQUESTES....euveereeeeereseeeesenseseesssessesses s ssessse s ssss s ss e ss s ssse e ss s s s s sesaess 229
Requests Delivered by Courier O DY Mail ......ccceeiesssssssssssssessssssssssssssssssssssssssssssssssssssses 230

Procedure for Requesting Special Handling for a Pending Application or
A PeNAING RECOTAALION. ... cvurerieeeenreesseesssesssesssssssesssssssse st sssss s st ss s s ssssssssessssssnns 231

Chapter 600 : 13

12/22/2014



COMPENDIUM OF U.S., COPYRIGHT OFFICE PRACTICES, Third Edition

623.6  SPECIAl HANAING FEE ..eurevrreeerreerectseiseessesssss st ssssssssessssssssssssssss s s sssessasssssssssssssssssssssssssssssssseses 232
623.7  Special Handling for Multiple Applications That Share the Same Deposit COPY....cnermeermersreeesenens 233
624 COTLIfICALION covureevereeseersreese e s sesse et es s ess s sbss s s RS R sR RS ARt 234
624.1  The Significance of the Certification........i s 234
624.2  Who May Certify the APPlICAtION ...t sssasees 234
624.2(A) Application Certified by the Author or the Author’s Duly Authorized Agent.........oocmeenreeneeesseenneens 234
624.2(B) Application Certified by a Party That Owns All the Rights under Copyright
That Initially Belonged to the Author or That Party’s Duly Authorized Agent.......reonnreeannenns 235
624.2(C) Application Certified by an Owner of One or More — but Less than All — of
the Exclusive Rights or That Party’s Duly Authorized Agent.........sssesssessens 235
624.3  Completing the Application: Certification........os s 235
624.3(A)  ONIINE APPIICALIONS .c.outetrrrmeerreuseerseesseessess st ss st sr s s s s bbb bR bR nR s 235
624.3(B)  PaPer APPLICALIONS couueeerereereesseeseesseessesssetsssesssssssesssssasse s s bbb bR 236
624.4 Examination Guidelines: CertifiCation ... ssssssssssssssssssssses 237
624.4(A)  SIZNALUIE REQUITEIMEIILS w.ouveruresseersiesseesssessssesssessssssssesssssssessssssssesss s ssssssss s b ssse b s sssss s s s 237
624.4(B) Date of Certification in a Paper APPliCAtiON ... sssssssssesssesssssssssssssessssssssssens 238
625  Effective Date Of REGISTIAtION ..vuuceeeeceeeeeeereesesserseesssesesse s s ssssssssssssssessse s ssssssssssssssssssssssssssssssans 239
625.1 Minimum Requirements for an Acceptable APPliCAtION .....ooereereernmreneernsresesrsessesssesssessseessesssesssseses 239
625.2  Minimum Requirements for Acceptable Deposit COPY(I€S)..cerrmrmernmmsmrseesmseseesssesssesssessssessssssseses 240
625.2(A)  Acceptable File Formats for the Deposit Copy(ies) Accompanying
AN ONIINE APPIICATION ..urvrieeeetreerrissees s essssssse s ssssse st s bbbt 241
625.2(B)  Unacceptable File Formats for the Deposit Copy(ies) Accompanying
AN ONINE APPLICALION ettt sresses s sss e s s es s s s R e a s 241
625.2(C) Corrupted Deposit Copy(ies) Files Accompanying an Online Application .........ueeeneesseresmeessssene 241
625.2(D)  Shipping Slips for Mailing Physical Deposit Copy(ies) to Accompany an
(000110 T2V 0] o) 4 o= (o) o HFE TSP 242
625.3  Minimum Requirements for an Acceptable FiliNg FEE ......coumnniensnsenesssesssesssessssssssssssseees 242
625.3(A)  FOTMS Of PAYIMENLS ...ouvvvurreeerreeseessesssessssesssssssse st ssssssssesssssssssssssesssssssssssssesssessssssssessassssssssssssssssssssssssassssssssessses 242
625.3(B)  INSUfTICIENT FUNAS covvvurreerercetsecrissrissrssssssssssssss s esssssesssssssssssssssss s s s ssssssssssssssssssssssssssssssssssssssssesns 243
625.3(C)  Special HANAING FEE ...t seesssessssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssaneess 243
625.4 Minimum Requirements for Establishing an Effective Date of Registration
Distinguished from the Requirements for Issuing a Certificate of Registration .........coueeneeernees 244
625.5 Differences Between an Application and a Certificate of RegiStration .........eneenseernseeseersneesseenns 244
Chapter 600 : 14 12/22/2014



COMPENDIUM OF U.S., COPYRIGHT OFFICE PRACTICES, Third Edition

Chapter 600 : 15 12/22/2014



COMPENDIUM: Chapter 600

Examination Practices

601

602

What This Chapter Covers

This Chapter sets forth the U.S. Copyright Office’s practices and procedures for
examining applications for registration of basic claims. It does not cover (i) applications
for registering a group of related works under the group registration regulations;

(ii) renewal registrations; (iii) supplementary registrations; (iv) GATT registration for
certain foreign works; or (v) preregistrations.

For examining practices specific to the following types of works or registrations, see the
following chapters:

e For literary works, see Chapter 700.

e For works of the performing arts, see Chapter 800.

e For visual arts works, see Chapter 900.

o For websites and website content, see Chapter 1000.

e For the group registration options for certain related works, see Chapter 1100.
e For mask works and vessel designs, see Chapter 1200 and Chapter 1300.

e For supplementary registrations, adverse claims, and other post-registration
procedures, see Chapter 1800.

o For registration of certain foreign works that may be registered as “GATT” works
(i.e.,, works that did not comply with certain formalities in U.S. law prior to March 1,
1989 or sound recordings fixed prior to February 15, 1972), see Chapter 2000,
Section 2007.

e For renewal registrations, see Chapter 2100.

General U.S. Copyright Office Examination Practices

When the U.S. Copyright Office determines that the material deposited

constitutes copyrightable subject matter and that the other legal and formal
requirements of U.S. copyright law have been met, it will register the claim and send
the applicant a certificate of registration under the seal of the U.S. Copyright Office. 17
U.S.C. § 410(a). The Office has certain general policies it employs when an application is
unclear on its face, when there are ambiguities in the application, and/or contradictions
between the statements provided in the application and the information contained in
the deposit copy(ies), when required information is missing, or when the deposit
copy(ies) are incomplete or otherwise fail to meet the applicable requirements. Each of
these topics is discussed below.
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602.1

602.2

602.3

Completion of the Application

Applicants are encouraged to complete applications accurately and completely.
Establishing a full, accurate record has a number of benefits: it serves the public interest
by creating a more useful public record, it provides potential licensees with more
accurate information, and it decreases the cost of copyright litigation by minimizing
potential disputes about the work(s) that the registration covers. Where an applicant
seeks assistance from the U.S. Copyright Office in preparing an application, the Office
will instruct the applicant to complete the application in a clear and accurate manner.

Statutorily Required Information in the Application

Section 409 of the Copyright Act sets forth the required information for an application
for copyright registration:

1. The name and address of the copyright claimant.
2. In the case of a work other than an anonymous or pseudonymous work, the name
and nationality or domicile of the author or authors, and, if one or more of the

authors is dead, the dates of their deaths.

3. Ifthe work is anonymous or pseudonymous, the nationality or domicile of the
author or authors.

4. In the case of a work made for hire, a statement to this effect (i.e., a “work made for
hire statement”).

5. Ifthe copyright claimant is not the author, a brief statement of how the claimant
obtained ownership of the copyright (i.e., a “transfer statement”).

6. The title of the work, together with any previous or alternative titles under which
the work can be identified.

7. The year in which creation of the work was completed.

8. Ifthe work has been published, the date and nation of its first publication.

9. In the case of a compilation, or derivative work, an identification of any preexisting
work or works that it is based on or incorporates, and a brief, general statement of
the additional material covered by the copyright claim being registered.

17 U.S.C. § 409.

Requirements for Registration of a Basic Claim

The essential issues that should be resolved before the U.S. Copyright Office may
complete a registration include the following:
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e Isthe subject matter of the work protected by copyright, i.e., does it fall under one or
more of the categories of authorship set forth in Section 102(a) of the Copyright
Act?

o s the work original, and is the authorship being claimed sufficiently creative to
be copyrightable?

o s the work eligible for copyright protection in the United States, i.e., does it satisfy
one or more of the requirements set forth in Chapter 2000, Section 2003.

e Has the correct author been named (assuming the work is not anonymous)?
e Does the claimant appear to have the right to claim copyright in the work?

e Have the relevant deposit requirements been met?

e Has the required filing fee been paid?

e In the case of a work published prior to March 1, 1989, have the notice
requirements been met?

o s the extent of the claim clear?
e Has the basic information required by Section 409 of the law been provided?
e Has the application been certified?

The Office will issue a registration if all of these questions are answered in the
affirmative, if there are no other issues in the registration materials that might raise
questions concerning the claim, and if all of the other legal and formal requirements
have been met.

602.4 General Standards for Examination of an Application

602.4(A) The Examination Process

The examination process involves the examination of the application, the deposit
copy(ies), the filing fee, all other material that has been submitted to the U.S. Copyright
Office, and all communications between the applicant and the Office relating to the
registration of the claim. Together, these materials are collectively known as the
“registration materials.”

602.4(B) Scope of the Examination

The U.S. Copyright Office examines the registration materials to determine:

e  Whether the work constitutes copyrightable subject matter; and
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602.4(C)

602.4(D)

602.5

602.6

o  Whether the other legal and formal requirements have been met, including those set
forth in the Copyright Act, the U.S. Copyright Office’s regulations, and
the Compendium of U.S. Copyright Office Practices, Third Edition.

As a general rule, the Office will register a claim to copyright where the work contains
copyrightable subject matter, where the application is acceptable on its face, and where
the facts stated therein are not contradicted by each other or by information in

the deposit copy(ies) or elsewhere in the registration materials.

No Searches or Comparison of Works

When examining a claim to copyright, the U.S. Copyright Office generally does not
compare deposit copy(ies) to determine whether the work for which registration is
sought is substantially similar to another work. Likewise, the Office generally does not
conduct searches to determine whether the work has been previously registered.

Factual Determinations and Administrative Notice

As a general rule, the U.S. Copyright Office accepts the facts stated in the registration
materials, unless they are contradicted by information provided elsewhere in the
registration materials or in the Office’s records. Knowingly making a false
representation of a material fact in an application for copyright registration, or in any
written statement filed in connection with an application, is a crime that is punishable
under 17 U.S.C. § 506(e).

Ordinarily, the Office does not conduct investigations or make findings of fact to confirm
the truth of any statement made in an application, such as whether a work has

been published or not. However, the Office may take administrative notice of facts or
matters that are known by the Office or the general public, and may use that knowledge
to question an application that appears to contain or be based upon inaccurate or
erroneous information.

General Practices for Processing Information Provided in a Paper Application

The information provided in a paper application will be scanned and uploaded into the
U.S. Copyright Office’s electronic registration system. To the extent possible, the Office
will include this information in the registration record. In some cases, it may not be
possible or practical to enter all of the information into the registration record. In all
cases, the Office will retain an electronic copy of the scanned paper form.

General Policy Regarding Location of Information

The information that the applicant provides to the U.S. Copyright Office should be
provided in the appropriate field of the online application or space of the paper
application.

If the applicant provides the required information in the application, but the
information does not appear in the correct field or space, the registration specialist may
register the claim, provided that the claim is clear. In the alternative, the specialist may
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602.7

correct the application by placing the information in the appropriate field or space,
provided it is clear what information belongs in what field or space.

As a general rule, the specialist will not annotate the registration record if information
appears in the wrong field or space of the application, but may do so if the required
information appears elsewhere in the registration materials (i.e., in the deposit
copy(ies) but not in the application). For a discussion regarding annotations, see Section
604 below.

Examples:

e Denero Poe submits an online application for a t-shirt design, which
is based on a previous design that was registered in 2004. The
registration number for the previous design should be provided in
the Previous Registration field, but the applicant provided that
information in the New Material Included field. The registration
specialist may move the previous registration number to the correct
field without communicating with the applicant.

e A paper application is submitted for a work titled Without a Doubt -
The Worst Day of My Life. In the Note to Copyright Office field the
applicant states that the work was published on January 26, 2012.
The Date of First Publication field has been left blank. If there is no
evidence to suggest that the date provided in the Note to Copyright
Office field is incorrect, the registration specialist will add that
information to the Date of Publication field and will insert an
annotation, such as: “Regarding publication: publication date added
from Note to C.0.”

General Practices Regarding Missing Information

Where any required information is missing from the application but is clearly provided
in other registration materials, including the deposit copy(ies), an email, cover letter,
Note to Copyright Office, a continuation sheet, in an application for a related work which
was submitted at the same time, or in other written or oral communications with

the applicant, the registration specialist may include that information in the appropriate
field or space of the registration record and may annotate the registration record to
indicate the source of the added information. (For a discussion of annotations, see
Section 604.) If the required information is not clearly provided elsewhere in the
registration materials, the registration specialist will communicate with the applicant.

Examples:

e Laura Langley submits a paper application for a short story, but
does not provide a Year of Completion. In a cover letter Laura
explains that she has been working on the story for 15 years and
that she finished it in 2011. The registration specialist will add 2011
to the Year of Completion field and register the claim with an
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602.8

602.9

annotation, such as: “Regarding year of completion: added by C.O.
from cover letter provided by applicant.”

e The Hodge Podge Press submits an online application for a 2009
trade paperback, along with two copies of the work. The application
states that the work is unpublished. The registration specialist
knows that the work has been distributed to the public, because she
has seen the work sold in bookstores. The registration specialist will
ask the applicant to provide the date and nation of first
authorized publication.

General Policy Regarding Extraneous Information

If the information provided in a field or space is clearly extraneous and in no way affects
the claim, the registration specialist may remove that information or may allow it to
remain in the registration record. Ordinarily, the specialist will not make an annotation
in the registration record when extraneous information has been removed.

General Policy Regarding Social Security Numbers, Driver’'s License
Numbers, Credit Card Numbers, and Bank Account Numbers

The applicant should not provide any private or confidential information in the
application that is not required for registration. The information that is provided in the
application may be included in the certificate of registration and the online public
record, and except in extraordinary circumstances the U.S. Copyright Office will not
remove any information from the public record once a registration has been issued.

When submitting an online application through the electronic registration system, the
applicant may pay the filing fee by providing a credit card number or bank account
number on the Online Payment screen. The applicant should not provide this type of
information in any other portion of the application.

If the registration specialist discovers a social security number, driver’s license number,
credit card number, or bank account number in the application, he or she will remove
that information from the record. If the number is not discovered during the
examination process and subsequently appears in the certificate of registration or the
online public record, the author, the claimant, or one of the other parties listed

in Chapter 400, Section 402, may contact the Public Information Office in writing to
request removal of this information using the form provided on the Office’s website
(www.copyright.gov/help/general-form.html). The Office will remove a social security
number, driver’s license number, credit card number, or bank account number from the
registration record upon written request, although the Office will not remove any other
information that the applicant provides in response to a query that appears in the
application.

For a general discussion of privacy issues, see Chapter 200, Section 205.

Chapter 600 : 21

12/22/2014



COMPENDIUM OF U.S., COPYRIGHT OFFICE PRACTICES, Third Edition

602.10

603

603.1

General Practices Regarding Cataloging Information

If information is missing from the application but is clearly provided elsewhere in the
registration materials, the registration specialist may add that information to the online
public record if it is likely that a person searching the U.S. Copyright Office’s records
may use that information to locate the work.

Example:

e The Office receives an application to register a claim in “spoken
text,” along with a compact disc containing a sound recording. The
application names “Florence Markic” as the author of the work, but
the cover of the CD identifies the author as “Irene Gregor.” The liner
notes explain that Florence Markic is professionally known as Irene
Gregor. The registration specialist will register the claim without
communicating with the applicant, and the specialist may add the
author’s professional name to the online public record as a
searchable term.

Variances

The U.S. Copyright Office uses the term “variance” to refer to any instance where
conflicting information is present in or among the registration materials submitted by
the applicant. The Office has certain practices for addressing variances, depending on
the nature of the conflicting information. There are three general categories of
variances: (i) immaterial; (ii) material but resolvable on review of the registration
materials as a whole; and (iii) material and requiring communication with the applicant.
These categories are described in Sections 603.1 and 603.2 below.

If the registration specialist discovers a variance in the registration materials, the
actions that he or she may take include: (i) adding a note to the online public record; (ii)
adding an annotation to the certificate of registration and the online public record to
identify a correction made by the specialist or to clarify information provided elsewhere
in the registration materials; (iii) corresponding with the applicant to obtain the correct
information; or (iv) disregarding the variance if it is immaterial. These actions and the
circumstances when they may be taken are discussed in Sections 603.1 and 603.2 below.
For a discussion of the Office’s general policies regarding annotations, see Section 604.

Immaterial Variances

An immaterial variance is a variance that does not affect the required information that
should be included in an application, or any of the essential issues that should be
resolved before the U.S. Copyright Office may complete a registration, or where an
ordinary person would be able to discern the correct information from the application
and would recognize the variance as a mere discrepancy, such as a misspelling or
typographical error. As a general rule, the registration specialist will disregard
immaterial variances and will register the claim without annotating or communicating
with the applicant, but may note the variance in the online public record.
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Examples:

¢ John Thomas submits an online application for a musical work. The
title provided in the application is Born in the Phillipines, but
the phonorecords submitted with the application give the title
as Born in the Philippines. If the application is otherwise acceptable,
the registration specialist will register the claim without
communicating with the applicant, but may include the alternative
spelling in the online public record in the field marked Title.

e Eva Villagros Gutierrez submits an online application for a
screenplay, providing her full name in the Name of Author field.
The deposit copy identifies the author as “Eva Villagros.” The
registration specialist will register the claim without
communicating with the applicant, but may include the shortened
form of the author’s name in the online public record.

e An online application names “Small World Fabrics Inc.” as the
author of a fabric design. The deposit copy identifies the author as
“Small World Fabrics Incorporated.” The registration specialist will
register the claim without communicating with the applicant or
annotating the registration record.

603.2 Material Variances Resolvable on Review of the Registration
Materials as a Whole

A material variance is a variance that substantially affects the required information that
should be included in the application, or any of the essential issues that should be
resolved before the U.S. Copyright Office may complete a registration. In some cases, the
inconsistency may be clearly and readily resolved by the registration specialist without
communicating with the applicant based on the specialist’s review of the registration
materials as a whole. If so, the specialist may correct a material variance by amending
the registration record and/or by adding an annotation to the registration record.

603.2(A) Material Variances That May Be Resolved by Amending the Registration
Record without Annotating or Communicating with the Applicant

If a material variance may be clearly resolved by reviewing the registration materials as
a whole or by reviewing other U.S. Copyright Office records, the registration specialist
may amend the information in the registration record without communicating with

the applicant. As a general rule, if all of the required information appears in the
application itself (as opposed to elsewhere in the registration materials, including

the deposit copy(ies), a cover letter, or the Note to Copyright Office field), the specialist
will not annotate the registration record to indicate that the application was revised.

Examples:
o The Office receives applications to register ten fabric designs. The

application for “Design No. 8" names Chelsea’s Fabric Hose as the
author and claimant. The name Chelsea’s Fabric House appears in
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603.2(B)

603.2(C)

all the other applications, in the cover letter, and the address where
the certificates of registration should be sent. The registration
specialist may correct the typographical error in the name given in
the application for Design No. 8 without giving an annotation.

o Eric Kressler and Carla McCloud submit an application to register a
song titled “Friday Afternoon Blues,” naming themselves as co-
authors of the work. The deposit copy states that the song was
written by “Erica Kessler and Carl MacCloud.” In a cover letter Eric
and Carla explain that their names were misprinted on the copy and
that the names given on the application are correct. The registration
specialist will register the claim without annotation, but a note will
be added to the certificate of registration and the online public
record indicating the presence of correspondence in the file.

Material Variances That May Be Resolved by Amending and Annotating the
Registration Record without Communicating with the Applicant

If a material variance may be clearly resolved by reviewing the registration materials as
a whole or by reviewing other U.S. Copyright Office records, the registration specialist
may amend the information in the registration record without communicating with

the applicant. As a general rule, if the required information does not appear in the
application itself, and it is necessary to refer to information found elsewhere in the
registration materials, such as the deposit copy(ies), a cover letter, the Note to Copyright
Office field, or in other Office records, the registration specialist will annotate the
registration record to indicate that the record was amended and will identify the source
of the information.

Example:

e An online application is submitted for a work titled Money: For What
It’s Worth. The title that appears on the deposit copy indicates that
this is the third edition of this work, but the Limitation of Claim field
has not been completed. The registration specialist will amend the
title field to indicate that this is the third edition of this work and
will register the claim with an annotation, such as: “Regarding title
information: edition statement added by C.O. from the deposit copy.”

Material Variances Requiring Communication with the Applicant

When the U.S. Copyright Office discovers a material variance in the registration
materials, and the correct information cannot be ascertained based on the information
provided in the registration materials as a whole or in the Office’s records,

the registration specialist will communicate with the applicant and attempt to resolve
the discrepancy. (For a discussion of the Office’s general policies regarding
communications, see Section 605.) In such cases, any changes agreed to by the applicant
will be reflected in the registration record, and the corrected information will appear on
the certificate of registration and in the online public record.
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604

604.1

Examples:

o The title on the deposit copy reads Haiku for the Illiterati - Third
Edition, but the application identifies the title as Haiku for the
Illiterati - Fifth Edition. The registration specialist will communicate
with the applicant to determine whether the applicant intends to
register the third or the fifth edition and whether the Office received
the correct deposit copy. Depending on the applicant’s response, the
specialist may amend the registration record to provide relevant
information about the third edition or may request appropriate
deposit copies for the fifth edition.

¢ An online application identifies Wilhelmina Puckett as both the
author and claimant for an atlas, but the deposit copy identifies the
author as Cassandra Smyth. The registration specialist will
communicate with the applicant to determine if the correct author
has been named on the application. The applicant explains that
Wilhelmina Puckett hired Cassandra Smyth to create this work.
With the applicant’s permission, the specialist will check the box
indicating that the atlas is a work made for hire. The explanation for
this change will be included in the registration record.

Annotations

An annotation is a statement that the U.S. Copyright Office adds to the registration
record to clarify the facts underlying the claim or to identify legal limitations on the
claim. The registration specialist may annotate an application without communicating
with the applicant if the annotation does not cast doubt on or raise a question
concerning the validity of the registration. As discussed in Sections 604.1 through 604.4,
annotations may be made for a number of different reasons.

An annotation adds substantive information to the registration itself and is considered
part of the certificate of registration, as compared to a note or change in the registration
record that is made by the registration specialist as part of his or her cataloging
responsibilities (such as adding a note or an index term to the online public record).

Addressing Variances in the Registration Materials

As discussed in Section 603, the registration specialist may annotate the registration
record to address certain variances in the application.

Example:

e Leslie Steward writes a screenplay titled High Heels and a Pickup
Truck, which is based on her previously published novel of the same
name. In the Note to Copyright Office field Leslie states: “This
screenplay is adapted from my novel High Heels and a Pickup Truck,
published in 2009,” but the Limitation of Claim screen has been left
blank. The specialist will insert this statement in the relevant fields
on the Limitation of Claim screen, and will add an annotation to the
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registration record, such as: “Regarding limitation of claim:
statement added from Note to Copyright Office.”

604.2 Adding Comments to the Registration Record

An annotation may be used to add comments to the registration record. For example,
the registration specialist may use an annotation to note the presence of an
antedated copyright notice, to note overlapping claims, to note references to previous
registrations, to note references to cover letters or other communications from

the applicant, to note grants of special relief, to clarify the nature of the deposit
copy(ies), or to identify uncopyrightable elements specifically claimed in the
application.

Example:

e An online application is submitted for a song that was
first published in 1997. In the Note to Copyright Office field the
applicant explains that the CD is no longer available for sale and the
applicant has only one archival copy. The applicant submits a
written request for special relief from the deposit copy requirement
for a published song. If the Office agrees to accept an mp3 file in lieu
of the published CD, the registration specialist will add an
annotation to the registration record, such as: “Regarding deposit:
Special Relief granted under 202.20(d) of C.O. regulations.”

604.3 Adding Missing Information to the Registration Record

As discussed in Section 603.2(B), an annotation may be used to explain that required
information was missing from the application and that the registration specialist
obtained that information from elsewhere in the registration materials, such as a cover
letter or the deposit copy(ies).

Example:

o The registration specialist receives two applications for a children’s
book titled Learn to Box Young. In both cases, the applicant
submitted two copies of the book. One application asserts a claim in
the text by Caleb Rose while the other asserts a claim in the
illustrations by Mario Ali. The application for Caleb states that the
work was published on August 1, 2008, but the application for
Mario does not provide a date of publication. The specialist will
insert “August 1, 2008” in Mario’s application and will add an
annotation, such as: “Regarding publication: publication date added
by C.O. from application submitted simultaneously.”

604.4 Documenting Communications with the Applicant

In certain appropriate circumstances, the registration specialist may use an annotation
to document that the applicant authorized the specialist to amend the
registration record or to clarify the facts in the record.
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604.5

604.6

605

605.1

Example:

e Ralph Carson submits a paper application on Form SR, but fails to
sign the application on space 8. The registration specialist
communicates with the applicant by email. If the applicant confirms
that the information given on the application is correct, the
specialist will insert Ralph’s name in the Certification field, and will
add an annotation to the registration record, such as: “Regarding
certification: certification affirmed by email with Ralph Carson on
February 15, 2012.”

Placement of the Annotation

Annotations should be accurate, they should clearly identify information that was
provided by the U.S. Copyright Office, they should cite the authority for any amendments
or deletions that have been made, and they should identify the general topic or the
specific field or space of the registration record that has been annotated (eg., “Regarding
Author Information,” “Regarding Limitation of Claim,” “Regarding Deposit,” etc.).
Annotations appear on the certificate of registration, generally under the heading
“Copyright Office Notes.” They appear in the online public record under the heading “CO
Annotation.”

Annotations Are Part of the Registration Record

An annotation is part of the registration record and a correct annotation generally will
not be removed from the registration record once a registration has been made.

The U.S. Copyright Office will retain supporting documentation for an annotation (or
amendment), such as an email, cover letter, fax, or note regarding a phone call. Both
the certificate of registration and the online public record will indicate that
correspondence relating to the claim is on file with the Office.

Communications Between the Applicant and the Registration Specialist

Communication between the U.S. Copyright Office and the applicant regarding an
application may take many different forms. This Section describes the ways in which an
applicant may communicate with the Office and the means by which the Office
communicates with the applicant in the course of examining an application.

General Policies

Legal advice not provided. Communications involving the examination of an application
should be limited to issues concerning registration and related matters. The U.S.
Copyright Office’s staff will not offer legal opinions or advice on other matters, such as
the rights of persons in connection with contracts, infringement disputes, or matters of a
similar nature. 37 C.F.R. § 201.2(a)(3). Likewise, the Office’s staff will not offer or
undertake to resolve disputes concerning conflicting claims to copyright. If there is a
dispute between two or more parties involving a claim to copyright, it is the
responsibility of each party to pursue their claims in an appropriate forum.
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605.2

605.2(A)

605.2(B)

Communications to be clear, concise, and polite. All communications from the Office
should be clear in meaning, concise in statement, and polite in tone. As a general rule,
the Office will consider all oral or written communications from the applicant, but will
not consider or respond to any abusive, offensive, or scurrilous communications
directed to the Office or any of its staff. Similarly, the Office’s staff will terminate any
conversation or interview, if the applicant makes abusive or scurrilous statements or
engages in threatening behavior. 37 C.F.R. § 201.2(c)(4).

Business conducted in the English language. Written communications to the Office should
be in English. Communications from the Office are written in English, and as a general
rule, oral communications with the Office are conducted in English. In limited
circumstances and on special request, the Office may be able to examine applications or
respond to communications that are written in languages other than English. The Office
may provide this service as a courtesy, but it is under no obligation to do so and may ask
the applicant to submit an English translation of statements that appear in the registration
materials or in a communication from the applicant before it takes any action.

Communicating with persons with disabilities. The Office will make accommodations for
persons with disabilities upon request.

Communicating with the U.S. Copyright Office

An applicant may communicate with the U.S. Copyright Office by any of the means
described in Sections 605.2(A) through 605.2(C).

Note to Copyright Office

When an applicant prepares an online application, the applicant may provide additional
information that is relevant to the examination process, such as explaining apparent
discrepancies in the application or requesting special relief. This information may be
provided in the online application in the field marked Note to Copyright Office, which
appears on the Certification screen.

The statements provided in the Note to Copyright Office field will not appear on

the certificate of registration or the online public record. The U.S. Copyright Office will
maintain a copy of the note in the registration record. If the note contains material
information, the specialist may add that information to the registration record with
an annotation, or may add a note to the certificate of registration and the online public
record indicating that there is correspondence on file with the Office.

Cover Letters

An applicant may submit a cover letter with an application or with the deposit copy(ies).
A cover letter may provide additional information that is relevant to the examination
process, such as explaining apparent discrepancies in the application or justifying the
applicant’s request for special handling. A cover letter may be submitted with an online
application when the deposit copy(ies) are uploaded, provided that the letter and the
deposits are submitted as separate files. To submit a cover letter with a paper
application, the applicant may attach it to the application.
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605.2(C)

605.3

A cover letter will not be returned to the applicant or attached as an exhibit to

the certificate of registration. However, the U.S. Copyright Office will retain a copy of the
letter in the registration record. If the cover letter contains material information, the
specialist may add that information to the registration record with an annotation, or
may add a note to the certificate of registration and the online public record indicating
that there is correspondence on file with the Office.

Calling or Emailing the U.S. Copyright Office

Applicants are strongly encouraged to refer to the Compendium of U.S. Copyright Office
Practices, Third Edition, and to the circulars and other materials provided on the U.S.
Copyright Office’s website for information regarding an application. If the applicant still
has questions regarding the processes and procedures for preparing or filing an
application, the applicant may contact the Public Information Office by phone or by
email using the form provided on the Office’s website
(www.copyright.gov/help/general-form.html). For more information on contacting the
Records, Research and Certification section, see Chapter 2400, Section 2403.

Communications from the U.S. Copyright Office

The registration specialist assigned to an application may communicate with

the applicant by phone, by email (if an email address is provided in the application), by
fax, or by letter if he or she has questions regarding the registration materials. The
specialist will provide appropriate contact information for responding to the
communication. The U.S. Copyright Office will maintain a copy of any written
correspondence in the registration record.

When communicating with an applicant by email, the Office will use one of the following
email addresses:

e noreply@loc.gov: When an applicant successfully submits an application and filing
fee through the electronic registration system, the system will generate an
automated message confirming that the application and filing fee were received. If
the Office does not receive the deposit copy(ies) within ninety days thereafter
(either uploaded through the electronic registration system or sent to the Office by
mail), the system will generate an automated message notifying the applicant that
the deposit has not been received. As the term “noreply” suggests, the applicant
should not reply to these automated messages. The Office will not read or respond
to any email that is sent to this address.

e cot-rc@loc.gov: When an applicant successfully uploads a deposit copy(ies) through
the electronic registration system, the system will generate an automated message
confirming that the deposit was received. The applicant should not reply to this
automated message. The Office will not read or respond to any email that is sent to
this address.

e cop-ad@loc.gov: When a registration specialist communicates with an applicant by
email, the message will be sent from this address. In all cases, the applicant should
respond to the specialist’s message by opening the message and selecting the
“reply” or “reply all” option. As discussed in Section 605.4, the reply message should
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605.3(A)

605.3(B)

605.3(C)

include the THREAD ID and case number/service request number that appears in
the specialist’s message. Doing so will ensure that the response is connected with
the appropriate registration record.

When the U.S. Copyright Office Will Communicate with the Applicant

Whenever possible the registration specialist will examine an application without
communicating with the applicant. As a general rule, the specialist will communicate
with the applicant if he or she discovers that the applicant failed to provide sufficient
information in a particular field or space of the application or elsewhere in the
registration materials, or if the applicant otherwise failed to meet the registration
requirements. For example, the specialist will communicate with the applicant if the
application is ambiguous, substantially incomplete, in conflict with other information in
the registration materials or the U.S. Copyright Office’s records, in conflict with other
information that is known to the Office, or indicates that the applicant misunderstands
the registration requirements. By contrast, the specialist generally will not communicate
with the applicant if he or she determines that the required information is clearly
presented elsewhere in the registration materials.

Records Concerning U.S. Copyright Office Communications

If the registration specialist communicates with the applicant, either orally or in writing,
the U.S. Copyright Office will retain a copy of the written communication or the
specialist’s written notes concerning his or her conversation with the applicant. The
registration record will indicate that there is correspondence in the file concerning the
registration.

When the specialist adds information to or amends information within the registration
record based on a communication with the applicant, the specialist will add a note
containing the full name of the person who supplied the information, the organization or
individual(s) that the person represents (if any), and the date the information was
supplied. If the relationship between the person and the organization is clear from the
information provided in the application, the name of the organization may be omitted
from the note.

Communication from the U.S. Copyright Office May Address Multiple Issues

As a general rule, when the registration specialist communicates with the applicant, he
or she may identify all of the issues involving the application or the other registration
materials, even if those issues standing alone would not normally prompt a
communication from the U.S. Copyright Office. In some cases, multiple communications
from the specialist may be required. The fact that the specialist did not mention a
particular issue in his or her initial communication does not prevent that specialist or
another specialist from raising that issue or other issues in a subsequent
communication. In some cases, the applicant’s response may resolve the issue(s) and no
further communication is needed, or conversely the applicant’s response may raise
other issues that may require additional communication from the specialist.
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605.3(D)

605.3(E)

If the registration specialist discovers similar issues in multiple applications, he or she
may discuss those applications in a single communication, instead of issuing a separate
communication for each one.

Oral Communications

If the registration specialist has questions concerning the registration materials, he or
she may attempt to resolve the issue by telephone. If so, the specialist will attempt to
contact the person specified in the Correspondent field/space of the application at the
telephone number provided.

Before speaking with an individual who is not listed in the application, the specialist will
confirm that the individual has been authorized to discuss the claim by the correspondent
and/or the copyright claimant.

In all cases, the specialist will document the conversation by adding a note to the
registration record identifying the name of the individual that he or she spoke with and
the date of the conversation. If the specialist adds information to or amends information
within the registration record based on an oral communication, the note should contain
a brief summary of what was discussed and a brief explanation for any changes reflected
in the registration record. The note should identify the date that the information was
provided and the name of the party that the individual represents (if any). If the
relationship between the individual and the party is clear from the information
provided in the application, the name of the party may be omitted from the note.

A note should document any amendments made to the registration record, and is
imperative when the amendment appears to be questionable on its face, but is clearly
justified by the information provided in the telephone conversation. The U.S. Copyright
Office will retain any such note in the registration record, and the record will indicate
that there is correspondence for the claim.

In some situations the specialist may ask for written confirmation authorizing the Office
to make a change to the registration record, either by email, fax, or letter. The Office will
retain this written confirmation, and the registration record will show that there is
correspondence on file with the Office.

If the specialist leaves a message on the applicant’s voicemail or answering machine, but
does not receive a response within a reasonable amount of time, the specialist will call
again or will follow up with a written communication.

Written Communications

The registration specialist may communicate with an applicant in writing, particularly if
the issue is not appropriate for resolution in a telephone conversation. This
communication will be sent to the person specified in the Correspondent section of the
application, and may be sent by email, fax, or letter.
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605.5

Example:

e An application is submitted for a painting titled “Level One.” The
application lists Anthony Muller as the author and Rob Onbeana as
the copyright claimant, but no transfer statement has been
provided. The registration specialist may communicate with the
applicant in writing to verify that the correct copyright claimant has
been named and to determine if Anthony transferred the copyright
in the painting to Rob.

Case Numbers, Service Request Numbers, THREAD-ID Numbers, and
Correspondence Identification Numbers

The U.S. Copyright Office assigns a specific number to each application that it receives,
such as “1-929700001.” This number is known as a case number/service request
number. The Office uses these numbers to keep track of the claim in the electronic
registration system.

When a registration specialist sends an email concerning an application, the Office will
assign a THREAD ID to that communication, such as “THREAD ID: 1-CKF1YO.” When a
specialist sends a letter concerning an application, the Office will assign a correspondence
identification number to that communication, such as “Correspondence ID: 1-GHKVFR.”
This number will appear on the reply sheet that is attached to the letter. The Office uses
these numbers to keep track of written correspondence.

If the specialist communicates with the applicant by email, the applicant should respond
by opening the specialist’s message and selecting the “reply” or “reply all” option. In
addition, the applicant should include the case number/service request number and the
THREAD ID in the reply message. Doing so will ensure that the response is filed with the
appropriate registration record.

If the specialist communicates with the applicant by letter, the applicant may respond
by phone, email, fax, or letter. If the applicant responds by email, the applicant should
include the case number/service request number and correspondence identification
number in the response. If the applicant responds by letter or by fax, the applicant
should include the case number/service request number, correspondence identification
number, and a copy of the reply sheet in the response.

Applicant’s Internal Tracking Number

The applicant may assign an internal tracking number to an online application by
completing the field marked Applicant’s Internal Tracking Number on the Certification
screen. Providing a tracking number is optional and this feature is intended solely for
the applicant’s convenience. The U.S. Copyright Office does not use these numbers to
keep track of pending applications or in its communications with applicants.
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605.6(A)

605.6(B)

605.6(C)

Deadlines for Responding to Communications from the U.S. Copyright Office

Oral Communications

If the registration specialist asks the applicant to provide additional information in a
telephone conversation, but does not receive a response during the conversation or
within a reasonable amount of time thereafter, he or she will send an email, fax, or letter
specifying that a phone call was held on a specific date and briefly summarizing the
substance of the conversation. If the specialist does not receive a response to his or her
written communication, the file will be closed within the time periods discussed in
Sections 605.6(B) through 605.6(D).

Email

As a general rule, the deadline for responding to an email from a registration specialist
is twenty calendar days. This deadline is calculated from the date the email was sent to
the person specified in the Correspondent section of the application (or other
designated party, if any).

For a discussion of the deadline for responding to an email requesting the deposit
copy(ies), see Section 605.6(C).

Email Requests for Deposit Copy(ies)

When an applicant successfully submits an application and filing fee through the
electronic registration system, the system will generate an automated message
confirming that the application and filing fee were received.

If the U.S. Copyright Office does not receive the deposit copy(ies) within ninety calendar
days, the system will generate an automated message notifying the applicant that the
deposit copy has not been received. (For more information on Communications from the
U.S. Copyright Office, see Section 605.3.) The applicant should submit the copy(ies) by
uploading them through the electronic registration system (provided the copies are not
subject to best edition requirements), or by sending the copy(ies) to the Office by mail
together with the shipping slip. For information concerning these procedures,

see Chapter 200, Section 204.3 and Chapter 1500, Section 1508.

The deadline for submitting the deposit copy(ies) is forty-five calendar days. This
deadline is calculated from the date that the automated message was sent to the person
specified in the Correspondent section of the application.

If a registration specialist communicates with the applicant by email and asks the
applicant to submit the deposit copy(ies), the deadline for responding to that
communication is forty-five calendar days. This deadline is calculated from the date the
email is sent to the person specified in the Correspondent section of the application.
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605.6(D)

605.7

605.8

Letters

The deadline for responding to a letter from a registration specialist is forty-five
calendar days. This deadline is calculated from the date set forth in the reply sheet that
is enclosed with the letter.

Application Closed Following a Failure to Respond to the
U.S. Copyright Office

When a registration specialist communicates with an applicant concerning an issue with
the registration materials, the applicant must respond before the deadlines specified in
Section 605.6, depending upon the nature of the communication from the U.S. Copyright
Office. In most cases the Office will close the file if a response is not received by the
deadline. In special cases, the Office will consider a reasonable request for an extension
of time if the request is received prior to the original deadline.

If the applicant wishes to proceed with an application after the file has been closed, the
applicant must reapply for registration by submitting a new application, filing fee,

and deposit copy(ies). The effective date of registration will be based on the date that
the new submission is received by the Office.

When a file has been closed for a failure to respond to a written communication from
the Office in a timely manner, the filing fee will not be refunded and, the deposit
copy(ies) will not be returned to the applicant.

If the applicant uploaded an electronic copy or phonorecord of a work through the
electronic registration system, the deposit copy(ies) will remain in the registration
record. If the applicant submitted a physical copy or phonorecord of a published work,
the Library of Congress may select the copy(ies) for its collections. If the Library does
not select the work for use in its collection, the deposit copy(ies) may be offered to
another agency, library, or nonprofit institution, or they may be retained by the Office
for a scheduled period of time.

NOTE: The practices set forth in Sections 605.6 and 605.7 supersede the practice
announced November 3, 1980, concerning the deadline for responding to
communications from the Office (www.copyright.gov/history/mls/ML-245.pdf).

Procedure for Reopening a Closed Application

If the failure to respond to a written communication from the U.S. Copyright Office in a
timely manner was caused by extraordinary circumstances, the Office may, in
appropriate cases, grant a request to reopen the file, provided that (i) the request is
made in writing and within a reasonable amount of time after the original deadline; (ii)
a showing of good cause is made; and (iii) the Office has the deposit copy(ies) in its
possession or replacement deposit copy(ies) are submitted with a written declaration
confirming that the replacement is identical to the deposit copy(ies) that were
submitted with the application, including the copyright notice (if appropriate). Such
requests should be submitted to the Public Information Office using the form provided
on the Office’s website (www.copyright.gov/help/general-form.html). An appropriate
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official from the Registration Program will determine whether the Office will reopen the
file and will notify the applicant in writing of the Office’s decision.

Warnings

If the U.S. Copyright Office determines that the deposit copy(ies) for a registrable work
contain material that consists of uncopyrightable subject matter or that other legal or
formal requirements have not been met, the Office may register the claim without
corresponding with the applicant. However, the Office may send the applicant a written
communication warning that the registration does not extend to the uncopyrightable
subject matter or warning that some of the other legal or formal requirements have not
been satisfied. Communications will be sent to the person specified in the
Correspondent section of the application (or other designated party, if any).

The registration specialist will place a copy of the communication in the registration
record, and the certificate of registration and the online public record will indicate the
presence of correspondence in the file.

Examples:

e A professional graphic artist submitted an application to register a
portfolio containing seventy-five logo designs. Some of the designs
are familiar symbols, such as a stop sign, a five pointed star, or a
happy face. The registration specialist may send a warning advising
the applicant that some of the designs within the portfolio are
not copyrightable.

e Pharaoh Studios submits an application to register an unpublished
collection containing dozens of rings, earrings, and bracelets. Some
of the items in the collection contain a sufficient amount of original
authorship in the shape and arrangement of their constituent
elements, but most of them do not. The registration specialist may
register the claim, but may send a warning advising the applicant
that most of the items in the collection do not support an
independent claim to copyright.

Registration Made Under the Rule of Doubt

The U.S. Copyright Office has the exclusive authority to issue certificates of registration
establishing the prima facie validity of the facts stated in the certificate. 17 U.S.C. §
410(a), (c). On occasion, the Office may register a claim to copyright, even though the
Office has reasonable doubt as to whether the material submitted for registration
constitutes copyrightable subject matter or whether the other legal and formal
requirements of the statute have been met. This practice is known as the Rule of Doubt.

The Rule of Doubt notifies the claimant, the courts, and the general public that the Office
is unwilling to grant a presumption of validity to certain aspects of the claim. As a
general rule, the Office will apply the Rule of Doubt only in the following situations.

The Office may register a claim under the Rule of Doubt if the registration specialist is
unable to examine the deposit copy(ies) to determine if the work contains copyrightable
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authorship. For example, the Office will apply the Rule of Doubt if the applicant submits
an application to register a computer program with a deposit copy consisting solely

of object code, rather than source code. Likewise, the Office may apply the Rule of Doubt
at its discretion if the applicant submits a redacted deposit copy under a grant of special
relief in order to protect trade secret material that appears in the work. (For a
discussion of the procedure for requesting special relief or the practices and procedures
for registering a computer program with a deposit copy consisting solely of object code,
see Chapter 1500, Sections 1508.8 and 1509.1(C)(6).)

In exceptional cases, the Office may apply the Rule of Doubt if the Office has not taken a
position on a legal issue that is directly relevant to whether the work constitutes
copyrightable subject matter or whether the other legal and formal requirements of the
statute have been met. The Office will not register a claim under the Rule of Doubt
simply because there is some uncertainty as to how that issue may be decided by a
particular court.

In all cases, the Office will add an annotation to the certificate of registration and

the online public record indicating that the work was registered under the Rule of
Doubt. The Office also may send a letter to the applicant stating the reasons for its
decision and a copy of the letter will be placed in the registration record. Both the
certificate of registration and the online public record will indicate that correspondence
relating to the claim is on file with the Office.

Refusal to Register

In the event the U.S. Copyright Office determines that the claim does not meet certain
requirements for registration based on the registration materials submitted,

the registration specialist will refuse to register the work. A refusal to register the entire
work will be made by a written communication and will be sent to the address provided
in the Correspondent section of the application. Examples of situations where the Office
will refuse to register a claim include:

The applicant has not met the legal requirements for registration (e.g., completed
application, complete filing fee, complete deposit copy(ies), etc.).

e The applicant has asserted a claim to copyright in a type of work that is not covered
by U.S. copyright law. See 17 U.S.C. §§ 102(b), 105.

o The work is not fixed in a tangible medium of expression.
o The work lacks human authorship.
o The work was not independently created.

e The work does not contain the minimum level of creative authorship to support a
copyright claim.

o The work s in the public domain.
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e The workisa U.S. sound recording that was fixed before February 15, 1972 (i.e, the
date U.S. sound recordings became eligible for federal copyright protection).

o The work is an architectural work created before December 1, 1990 (i.e., the date
architectural works became eligible for federal copyright protection) or the
application to register the architectural work does not otherwise meet the
requirements set forth in Copyright Office regulations. See 37 C.F.R. § 202.11.

o The work is not eligible for copyright protection in the United States based on the
author’s citizenship or domicile, based on the nation of first publication, or any
other factor set forth in Section 104 of the Copyright Act.

e The applicant is not authorized to register a claim in the work.
e The claimant named in the application is not a proper copyright claimant.

e The work unlawfully employs preexisting material that is under copyright
protection. 17 U.S.C. § 103(a).

If the applicant disagrees with the Office’s determination, the applicant may appeal that
decision within the Office. This is an administrative procedure known as a request for
reconsideration. For information concerning this procedure, see Chapter 1700.

Identifying the Work That the Applicant Intends to Register

Registration Process Overview

When completing an online application, the applicant must provide a “yes” or “no”
answer to three questions concerning the work(s) that the applicant intends to register.
The questions include:

e Yesor No: Are you registering one work (one song, one poem, one illustration,
etc.)? Check “NO” to this question if the work is one of the following: a collection
of works (such as: book of poetry, CD of songs, multiple photographs and
illustrations), a collective work, website or database because these works do not
qualify for the Single Application.

e Yesor No: Are you the only author and owner of the work (or the agent of the
individual author who is also the only owner)? Check “NO” to this question if the
work was created by multiple individuals (such as, multiple performers, artists,
writers) or if any part of this work was prepared as a “work made for hire” for
another entity.

e Yesor No: Does the work you are sending contain material created only by this
author? Check “NO” to this question if the copy includes more than one
performer, writer, artist, actor, or if it contains content or contributions by
anyone else, even if the claim is limited to only the contribution by this author
or the material has been licensed, permissioned or transferred to the claimant.
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Each of these questions is discussed in Sections 609.1(A) through 609.1(C) below.

If the applicant checks all of boxes marked “yes,” the electronic registration system will
generate a message marked “Important Notice.” If the work satisfies all the eligibility
criteria listed in this message, the applicant should click the button marked “OK.” The
electronic registration system will direct the applicant to complete the U.S. Copyright
Office’s Single Application. For general information concerning the Single Application,
see Chapter 1400, Sections 1401.4, 1402.3, and 1402.5.

The Single Application may only be used to register a work that satisfies the criteria
listed in the questions above. If the applicant answers “no” in response to any of these
questions or if the applicant responds to the Important Message by clicking the button
marked “Cancel,” the electronic registration will direct the applicant to complete the
Office’s Standard Application. The Standard Application may be used to register any
work that may be submitted through the electronic registration system. For general
information concerning the standard application, see Chapter 1400, Section 1402.4.

When completing a Single Application, the following phrase will appear at the top of
each screen: “Application Format: Single.” When completing a Standard Application, this
portion of the application will read: “Application Format: Standard.”

If the applicant attempts to use the Single Application to register a work that does not
satisfy the criteria listed above, the registration specialist will communicate with the
applicant, which may delay the examination of the application. In addition, the applicant
may be required to pay an additional filing fee, and the Office may assign a later effective
date of registration to the submission.

See generally Single Application Option, 78 Fed. Reg. 38,843 (June 28, 2013).

NOTE: The “yes” or “no” statements discussed above appear in the online application,
but they do not appear in any of the paper applications.

Question 1: Are You Registering One Work?

If the applicant intends to register a single work, the applicant should check the box
marked “yes” that appears next to the question, “Are you registering one work?” The
following are representative examples of works that qualify as a single work:

e One poem.

e One short story.

¢ One photograph.

e One illustration.

¢ One painting.

e One sculpture.
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One song containing music.

One song containing music and lyrics.

One song containing only lyrics.

One song containing music, lyrics, and sound recording.
One sound recording.

One musical arrangement.

One screenplay.

One stage play.

One video game.

If the applicant intends to register more than one work, the applicant should check the
box marked “no.” The following are representative examples of works that do not
qualify as a single work:

Two poems.

Two photographs.

Two or more pieces of jewelry.

Two or more songs.

A song and liner notes.

A song and cover artwork.

Two or more sound recordings.

Different versions of a sound recording.

More than one version of a script or treatment.

More than one version of a motion picture.

A collective work, such as a periodical, newspaper, magazine,
newsletter, journal, anthology, book of poems or short stories, or
any other work that contains a number of separate and independent

works.

An unpublished collection. (For a definition and discussion of
unpublished collections, see Chapter 1100, Section 1106.)
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¢ Two or more works physically bundled together by the claimant for
distribution to the public as a single, integrated unit and first
published in that integrated unit, such as a board game, a box of
greeting cards, a book published with a CD-ROM, a box set of music
CDs, or the like. (For a definition and discussion of the unit of
publication option, see Chapter 1100, Section 1107.)

e Two or more works that may be registered using a group
registration option. (For a discussion of the procedure for obtaining
a group registration, see Chapter 1100.)

e A multi-part work, such as a series of books or photographs.

e A website.

Likewise, the applicant should check the box marked “no” if the applicant intends to
register the following type of work:

e An architectural work.
e A choreographic work.
e A database.

Question 2: Are You the Only Author and Owner of the Work?

If the work was created by one individual and if that individual is the sole owner of the
copyright in that work, the applicant should check the box marked “yes” that appears
next to the question, “Are you the only author and owner of the work?”

The following are representative examples of works created and owned by one person:
e One essay written and solely owned by Simone Stucker.
e One photograph taken and solely owned by Douglas Brewer.

¢ One song containing music and lyrics written and solely owned by
Edward Boxer.

e One sound recording containing music written, performed, and
solely owned by Felicia Driver.

e One children’s book containing text and illustrations created and
solely owned by Franklin Hooker.

If the work was created by two or more individuals or if the work was created as a joint
work, the applicant should check the box marked “no.” (For a definition and discussion
of joint works, see Chapter 500, Section 505.) The following are representative examples
of works created by more than one author:
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¢ One screenplay co-written by two individuals.

e One song containing music written by one individual and lyrics
written by another individual.

e One sound recording performed by a group of performers.

e One comic book containing text written by one individual and
illustrations drawn by another individual.

Likewise, the applicant should check the “no” box if the work was created by or on
behalf of a company, an organization, or any other legal entity or if the work was created
as a work made for hire. (For a definition and discussion of works made for hire,

see Chapter 500, Section 506.)

The following are representative examples of works that do not qualify as a work
created by an individual author:

e One piece of jewelry created by Phoebe Snow Designs, Inc.
e One photograph taken by an employee of Sue Saint Marie Studios.
e One song composed by Chessie Katz for Smooth Ride Music, LLC.

¢ One motion picture created by the employees of a motion picture
studio.

The applicant should check the box marked “no” if the copyright or any of the exclusive
rights in the work are owned or co-owned by two or more individuals. The applicant
should check “no” if the copyright is owned by a company, an organization, or other
legal entity. Likewise, the applicant should check “no” if the author transferred the
copyright or any of the exclusive rights to a third party, either by written agreement or
by operation of law. (For a discussion of copyright ownership and transfers, see Sections
619 and 620.)

The following are representative examples of works owned or co-owned by more than
one party or works that are not solely owned by the author:

¢ One song containing music written by one individual and lyrics
written by another individual.

e One sound recording co-owned by the artists and musicians who
performed the work.

¢ One stage play co-owned by the composer and the librettist of the
work.

e One song written by a composer who transferred the copyright to
his music publishing company.
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One article written by a freelance writer who assigned the copyright
to her closely held company.

One photograph taken by a photographer who granted the exclusive
right of reproduction to a stock photography service and therefore
no longer owns all of the rights in the work.

One treatment written by a screenwriter who gave a motion picture
studio the exclusive right to produce his work as a motion picture
and therefore no longer owns all of the rights in the work.

609.1(C) Question 3: Does the Work You Are Sending Contain Material Created
Only by This Author?

If the work was created by one individual and if that individual is the sole author of the
material that appears in the work, the applicant should check the box marked “yes” that
appears next to the question, “Does the work you are sending contain material created
only by this author?”

The following are representative examples of works created solely by one individual:

One travel book containing text, illustrations, and photographs
created by Christopher Wren.

One song containing music and lyrics created by Danielle Running
Horse.

One sound recording containing music written and performed by
Latika Ram.

A musical work and sound recording written by Alicia Fox in which
she performs all of the instruments and vocals.

One video containing script, direction, cinematography, and music
created by Jonathan Bass.

A translation of Edith Wharton's Age of Innocence created by Jill
Lyon.

If the work contains material created by two or more authors, the applicant should
check the box marked “no,” even if the applicant does not intend to name the other
authors in the application and does not intend to claim their contributions in the

application.

The following are representative examples of works containing material created by two
or more authors:

A novel written by one individual with an introduction and an
afterword written by two other individuals.

Chapter 600 : 42

12/22/2014



COMPENDIUM OF U.S., COPYRIGHT OFFICE PRACTICES, Third Edition

609.2

609.2(A)

¢ Analbum containing music, lyrics, liner notes, and cover artwork
created by three different individuals.

e A sound recording containing a song written by one individual that
was performed by another individual.

¢ A musical work created by one individual that is fixed in a recording
with multiple performers.

e A motion picture containing a script written by one individual,
which was directed, filmed, and produced by three other
individuals.

Type of Work

The U.S. Copyright Office has specified various administrative classes of works for
registration and deposit purposes as authorized pursuant to Section 408(c)(1) of the
Copyright Act. These classes are:

e Literary Works.

e  Works of the Visual Arts.

o  Works of the Performing Arts.

e Sound Recordings.

e Motion Picture/Audiovisual Works.
e Single Serial Issues.

37 C.F.R.§ 202.3(b). These classes or types of work are merely an administrative
classification and do not affect the subject matter of copyright or the exclusive rights in a
work. Nevertheless, the applicant should exercise judgment and care when selecting the
Type of Work in the online application or selecting the appropriate form for a paper
application, because the initial selection may dictate the options for describing the
authorship that the applicant intends to register. It will also affect the registration
number that the Office ultimately issues. If the applicant chooses the wrong Type of
Work or uses the wrong form for certain types of works, the registration specialist may
change the Type of Work to the appropriate classification without communicating with
the applicant.

For works that contain multiple types of authorship, see Section 609.2(C) below.

Online Application

When completing an online application the applicant should select the class of work that
is most appropriate for the work that the applicant intends to register and the
authorship that appears in the work. These classes are listed under a drop down menu
marked Type of Work. As discussed in Sections 618 and 621, the type of work selected
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will determine the options for describing the authorship that the applicant intends to
register on the Author Created and Limitation of Claim screens. Once a selection has
been made, the Type of Work field cannot be changed without starting a new
application.

e Select Literary Work if the work is a nondramatic literary work, such as fiction,
nonfiction, poetry, an individual article, a textbook, a reference work, a directory, a
catalog, advertising copy, a compilation of information, a computer program, a
textual work made available online, or a database.

e Select Work of the Visual Arts if the work is a pictorial, graphic, or sculptural work,
including a two-dimensional or a three-dimensional work of fine, graphic, or applied
art, a photograph, a print, an art reproduction, a map, a technical drawing, or
an architectural work.

o Select Work of the Performing Arts if the work is a musical work (either with or
without lyrics), a dramatic work (such as a screenplay, play, or other script),
a pantomime, or a choreographic work.

o Select Sounding Recording if the work contains sound recording authorship and if
the applicant intends to register that element of the work (even if the work also
contains other types of authorship, such as music or lyrics). If the applicant does not
intend to register sound recording authorship, the applicant should not select this
option (even if the work happens to contain one or more sound recordings).
Likewise, the applicant should not select this option if the applicant intends to
register the sounds accompanying a motion picture or other audiovisual work.

e Select Motion Picture/Audiovisual Work if the work is a feature film, documentary
film, animated film, television show, video, videogame, or other audiovisual work,
such as a slide presentation. Likewise, this option is appropriate if the applicant
intends to register the sounds accompanying a motion picture or other audiovisual
work.

e Select Single Serial Issue if the applicant intends to register a single issue of a
serial publication (e.g., a single issue of a magazine, a single volume of a journal,
etc.). If the applicant intends to register an individual article, photograph, or other
contribution to a serial publication, the applicant should select the appropriate form
of authorship for that work. For example, if the contribution is an article, the
application should select Literary Work, and if the contribution is a photograph, the
applicant should select Work of the Visual Arts.

NOTE: It is also possible to register a group of serials or a group of contributions to a
periodical with one application, one filing fee, and deposit copy(ies). For a discussion
of these group registration options, see Chapter 1100, Sections 1109 and 1115.

609.2(B) Paper Applications

Identifying the type of work that will be submitted to the U.S. Copyright Office is the first
step in completing a paper application. The Office has prescribed five basic classes of
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works that may be registered with a paper application, and each of these classes has its
own paper form. The applicant should select the form that is most appropriate for the
work that the applicant intends to register and the authorship that appears in the work.

o Use Form TX if the work is a nondramatic literary work, such as fiction, nonfiction,
poetry, an individual article, a textbook, a reference work, a directory, a catalog,
advertising copy, a compilation of information, a computer program, a textual work
made available online, or a database.

o Use Form VA if the work is a pictorial, graphic, or sculptural work, including a two-
dimensional or three-dimensional work of fine, graphic, or applied art, a
photograph, a print or art reproduction, a map, a technical drawing, or
an architectural work.

e Use Form PA if the work is a musical work (either with or without lyrics), a dramatic
work (such as a screenplay, play or other script), a pantomime, a choreographic
work, or an audiovisual work (such as a feature film, documentary film, animated
film, television show, video, or videogame).

e Use Form SR if the applicant intends to register sound recording authorship (even if
the work contains additional types of authorship, such as music or lyrics). If the
applicant does not intend to register a sound recording, Form SR should not be used
(even if the work contains one or more sound recordings). Likewise, Form SR is
inappropriate if the applicant intends to register the sounds accompanying a motion
picture or other audiovisual work.

e Use Form SE if the applicant intends to register a single issue of a serial publication
(e.g., a magazine, journal, etc.). If the applicant intends to register an individual
article, illustration, or other contribution to a serial publication, the applicant should
use the appropriate form for that type of work. For example, if the contribution is an
article, the application should use Form TX, and if the contribution is an illustration,
the applicant should use Form VA.

NOTE: It is also possible to register a group of serials or a group of contributions to a
periodical with one application, one filing fee, and deposit copy(ies). For a discussion
of these group registration options, see Chapter 1100, Sections 1109 and 1115.

Works Containing Multiple Forms of Authorship

If the work contains more than one type of authorship, the applicant should select the
type of work or the paper application that corresponds to the predominant form of
authorship in that work. For example, if the work is a website that contains a substantial
amount of text combined with a few photographs, the applicant should select Literary
Work (in the case of an online application) or Form TX (in the case of a paper
application). If the website mostly contains photographs with a small amount of text, the
applicant should select Work of the Visual Arts for an online application or Form VA for
a paper application. If the types of authorship are roughly equal, the applicant may use
either option that would be appropriate. However, there is an exception to this rule

for claims that include any sound recording authorship. In this case, the applicant must
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select Sound Recording (in the case of an online application) or use Form SR (in the case
of a paper application), regardless of whether sound recording is the predominant form
of authorship in the work. See 37 C.F.R. § 202.3(b)(2)(ii)(C).

Title of the Work

The application for copyright registration must specify the title(s) of the work(s)

the applicant wishes to register. The application also should include any previous or
alternative titles by which the work may be identified. 17 U.S.C. § 409(6). If the work
being registered is part of a larger work or a series of works, the applicant may provide
the title of the larger work or the title of the series. If the work being registered contains
separate and independent works owned by the claimant and if those works are included
in the claim, the applicant is strongly encouraged to provide the titles of those works in
the Contents Title(s) field.

The title of the work will appear in the certificate of registration under the heading Title
of Work, and it will appear in the online public record under the heading Application
Title. The title that appears on the deposit copy(ies) will appear in the online public
record under the heading Title. If there is no title on the deposit copy(ies), the title given
in the application will appear in the online public record in both the Title field and the
Application Title field.

Title Types

When completing an online application, the applicant generally may provide five types
of titles. These title types are listed on the Title screen under the drop down menu
marked Title Type. The options include:

o Title of work being registered.

e Previous or alternative title.

o Title of larger work.

o (Contents title(s).

e Series title.

NOTE: When completing a Single Application the applicant may provide two types of
titles. Specifically, the applicant may provide the title of the work being registered, and if
that work was published in a larger work, the applicant also may provide the title of the

larger work.

When completing a paper application, the applicant may provide five types of titles.
These title types are listed in space 1 of the application. The options include:

o Title of this work (Forms TX, VA, PA, SR, SE).

o Title of this serial (Form SE only).
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e Previous or alternative title (Forms TX, VA, PA, SR, SE).
e Publication as a contribution/title of collective work (Forms TX and VA only).
o Contents title(s) (Form SR only).

Each of these title types is discussed in Sections 610.2 through 610.5 below.

Title of Work Being Registered / Title of this Work

When completing an online application, the applicant should begin by selecting Title of
Work Being Registered and entering the primary title by which the work is known in
that field (including any subtitles). If the applicant fails to provide this information, the
application will not be accepted by the U.S. Copyright Office’s electronic registration
system.

NOTE: When completing a Single Application the applicant should provide the title of the
work in the field marked Title of this work.

If the work contains a number of separate and independent works, such as an anthology,
periodical, serial, or the like, and if the applicant intends to register the entire collective
work, the title for that collective work should be provided as the Title of Work Being
Registered.

If the applicant instead intends to register a contribution that has been included in a
collective work, such as an article, a photograph, or the like, but does not intend to
register the larger work as a whole (for instance, because the claimant does not own the
copyright in the collective work), the title for the contribution should be provided as the
Title of Work Being Registered. In all cases, the applicant should only provide titles for a
contribution if the copyright claimant owns all of the rights in that contribution.

If the applicant intends to register a number of works with the unit of publication
option, the applicant should provide a title for the unit as a whole, as well as the title for
each component work that will be submitted for registration. For a discussion of the
unit of publication option, see Chapter 1100, Section 1107.

If the applicant intends to register a collection of unpublished works, the applicant
should provide a title for the collection as a whole, as well as a title for each work that is
included in the collection. For a discussion of the procedure for registering

an unpublished collection, see Chapter 1100, Section 1106.

When completing a paper application, the applicant should enter the title of the work in
space 1 of the application under the heading Title of This Work. As the name suggests,
the Title of This Work is the primary title of the work that the applicant intends to
register (including any subtitles). If the applicant fails to provide this information, the
application may be questioned, which may delay the examination of the

application. Form SE also directs the applicant to provide the Title of This Serial. This
space does not appear in the online application or other paper applications. As the name
suggests, the Title of This Serial is the primary title of the serial that the applicant
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intends to register (including any subtitles). Additionally, the applicant should provide

the volume and number for the specific issue that will be submitted for registration, the
issue date that appears on the deposit copies (e.g., January 15, 2010; Spring 2012, etc.),
and the frequency of publication for the specific serial.

Examples:

e The applicant intends to register a novel titled The Sun Also Sets. The
applicant should provide that title as the Title of Work Being
Registered.

e The claimant wishes to register a song titled, “Midnight,” which was
published in an album titled All My Blues. The claimant does not
own the copyright in the other songs and did not create the album
as a whole. The applicant should provide “Midnight” as the Title of
Work Being Registered. (All My Blues should be provided in the Title
of Larger Work field, as described in Section 610.4(B) below.)

e The applicant intends to register the episode “Tina Goes Home”
from the television series All My Grandchildren. The applicant
should provide “Tina Goes Home” as the Title of Work Being
Registered. (The title of the television series should be provided as
the Series Title as described in Section 610.5 below.)

o The applicant intends to register a book titled Mozart. The subtitle
for the book is A Heavenly Voice for the Ages. This is the third book
in a series titled The Great Composers. The applicant should
provide Mozart: A Heavenly Voice for the Ages as the Title of Work
Being Registered. (The applicant should provide The Great
Composers as the Series Title, as described in Section 610.5 below.)

Previous or Alternative Title

When completing an online application, the applicant should complete the field marked
Previous or Alternative Title if the work:

e Was previously published under a different title.
e Is known by a different title or by a title that is written in a different language.
e Islikely to be searched in the U.S. Copyright Office’s records under a different title.

When completing a paper application, the applicant should enter these types of titles on
space 1 under the heading Previous or Alternative Titles.

As a general rule, a subtitle is not considered a Previous or Alternative Title.
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Examples:

e An application is submitted for a painting titled “My Old Ohio
Home.” The work is commonly known as “Take Me Back To
Cincinnati” among art aficionados. The applicant should provide
“My Old Ohio Home” as the Title of Work Being Registered and
“Take Me Back to Cincinnati” as the Previous or Alternative Title.

e An application is submitted for a novel titled The Black and the Red,
which has been translated from the French novel, Le Noir et Le
Rouge. The applicant should provide The Black and the Red as the
Title of Work Being Registered, and Le Noir et Le Rouge as the
Previous or Alternative Title.

e An application is submitted for a work with the title The United
States of America! (The Book) and a subtitle that reads A Guide to
Our Democracy. The applicant should provide the Title of Work
Being Registered as The United States of America! (The Book): A
Guide to Our Democracy.

Works Containing Separate and Independent Works: Unpublished Collections,
Units of Publication, Collective Works, and Contributions to Collective Works

In the case of an unpublished collection, a unit of publication, a collective work that
contains a number of separate and independent works (such as an anthology that
contains a number of poems or a periodical that contains a number of articles and
photographs), or a contribution to a collective work, the applicant should complete the
field marked Title of Work Being Registered, which is discussed in Section 610.2 above.
In addition, the applicant should complete the Contents Title field and/or the Title of
Larger Work field. These fields are discussed in Sections 610.4(A) and 610.4(B) below.

Contents Title: Titles of Separate and Independent Works Included
in a Larger Work

If the applicant intends to register any of the separate and independent works that
appear in a collective work, unit of publication, or unpublished collection the applicant
should enter the titles of each contribution in the field marked Contents Title. These
titles will appear in the online public record and certificate of registration under the
heading Contents Title. Listing the content titles (i.e., the titles of separate and
independent works that are owned by the copyright claimant) is beneficial for various
reasons: (i) it provides a clear record of what the larger work contains; (ii) it clearly
describes what the registration covers; and (iii) it makes these titles accessible as
searchable terms in the online public record.

The total number of characters that may be provided in the Title of Work Being
Registered field and the number of characters that may be provided in each Contents
Title field is limited. Applicants are strongly encouraged to provide one title in the
relevant field, then click the Save button, and then repeat this process in order to
prevent loss of data due to space limitations.

Chapter 600 : 49

12/22/2014



COMPENDIUM OF U.S., COPYRIGHT OFFICE PRACTICES, Third Edition

The registration specialist generally will not communicate with the applicant if the titles
given in the Title of Work Being Registered field and the Contents Title field are the
same, unless it is unclear whether the applicant intends to register the larger work or
one of the separate and independent works that appears within the larger work.

Examples:

e The applicant intends to register an album published under the
title, Britney Shields: The Debut Album, as well as the musical works
“Young At Last,” “Serenade,” “Dance All Night,” and “Love At First
Sight,” which were released on this album. Britney created each of
these songs and she produced the album as a whole. To register the
album as a whole, the applicant should provide Britney Shields: The
Debut Album in the Title of Work Being Registered field. To register
the songs that appear on this album, the applicant should provide
the title of each song in the application. Because the author of the
album and the author of the songs are the same, the applicant is
strongly encouraged to provide the titles “Young At Last,”
“Serenade,” “Dance All Night,” and “Love At First Sight” in the
Contents Title field.

e Railroad Publishers is the author of a work titled, Trackplans and
Benchwork, which contains a dozen articles by Jack Armstrong. Jack
assigned the copyright in these articles to the publisher, and the
publisher intends to register Trackplans and Benchwork and all of
the articles that it contains. To register the work as a whole, the
applicant should provide Trackplans and Benchwork in the Title of
Work Being Registered field. In addition, the applicant is strongly
encouraged to provide the title of each article in the Contents Title
field.

e The applicant intends to register a textbook titled Practical Physics.
The book contains twelve chapters and all of the chapters are
written and owned by the same person. The applicant should
provide Practical Physics as the Title of work being registered. There
is no need to provide the title for each chapter.

NOTE: The only paper application that specifically requests contents titles is Form SR.
Space 1 of this application should be used to list the titles of any separate and
independent sound recordings contained in the larger work or unpublished collection
that the applicant intends to register. In the alternative, the applicant may use one or
more continuation sheets submitted on Form CON to list the titles of any separate and
independent works included in the larger work or unpublished collection. As is true for
the online application, the applicant should only provide the titles of the individual
sound recordings or other works that are owned by the copyright claimant.
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Title of Larger Work

If the applicant wishes to register a contribution to a larger work, such as an article that
has been published in a newspaper, or a recording of a song that has been released on
an album, the applicant should use the Title of Larger Work field to identify the larger
work in which the contribution appears. When completing an online application the
applicant should provide any volume number, issue date, or similar designation that may
be used to identify the larger work, and, if applicable, the page number(s) within the
larger work where the contribution appears.

When completing a Single Application the applicant should select “yes” in response to
the question “Does this work appear in a larger work?” and should provide the title of
the larger work in the field marked Larger Work. In addition, the applicant should
identify the volume, number, and issue of the larger work (if any), and the page(s)
where the work appears.

If it appears that the applicant intends to register a separate and independent work that
has been included in another work, and if the applicant fails to provide the title of the
larger work, the registration specialist may add the missing title if it appears in

the deposit copy(ies) or elsewhere in the registration materials. If the title of the larger
work is not specified in the deposit copy(ies) or elsewhere in the registration materials,
the registration specialist may communicate with the applicant. Generally, the
registration specialist will communicate when it is unclear whether the applicant
intends to register the larger work as a whole, or a separate and independent work that
appears within the larger work.

Examples:

e Melody Meyers submits an application for a song titled “Melody in
G,” which was included in an album titled Enchanted Melodies. The
rest of the songs on this album are owned by other parties.
Enchanted Melodies should be entered as the Title of Larger Work
and “Melody in G” should be provided as the Title of Work Being
Registered.

e An application is submitted for an article titled “Running a
Marathon,” which appeared on pages 45-46 of Field & Track
magazine (Vol. 22, April 13, 2004). “Running a Marathon” should be
entered as the Title of Work Being Registered, while the Title of
Larger Work should be identified as “Field & Track (Volume 22,
April 13, 2004, on pages 45-46).”

e Alexandra Rodriguez submits a Form TX to register her story “Why I
Live at the A&P,” which was published on pages 238-260 of the
anthology Stories by American Women. The title of her story “Why |
Live at the A&P” should be entered on space 1, Title of This Work.
The title of the anthology should be entered on space 1 under
Publication as a Contribution, Title of Collective Work. Alexandra
also should give the page numbers 238-260 in the On Pages section
of space 1.

Chapter 600 : 51

12/22/2014



COMPENDIUM OF U.S., COPYRIGHT OFFICE PRACTICES, Third Edition

610.5

o Nikhil Shah is the author of the story “Living on Top of the World,”
which appeared on pages 10-20 of Katmandu Comics (Vol. 32, No.
28, June 14, 2011). Nikhil provided the title of his story, but failed to
identify the larger work where the story appeared. The registration
specialist may add the missing information (title of the larger work,
volume and issue number, issue date, and page numbers) to the
Title of Larger Work field, and may add an annotation, such as:
“Regarding title: title of larger work added by Copyright Office from
the copy.”

NOTE: Space 1 of paper Forms TX and VA state that “If this work was published as a
contribution to a periodical, serial, or collection, give the information about

the collective work in which the contribution appeared.” This space does not appear in
the online application or other paper applications. If the applicant wishes to register a
contribution to a larger work (but does not intend to register the larger work as a
whole), the applicant should enter the title of that contribution in the space marked Title
of this work. The title of the periodical, serial, or other collective work where the
applicant’s contribution appeared should be entered in the space marked Title of
Collective Work.

Series Title

If the applicant intends to register an episode or installment from a series of works, the
applicant should provide the title of that episode or installment along with the title of
the series. The Series Title is the main title by which the series is known.

Specifically, the applicant should list the title of the episode or installment as the Title of
Work Being Registered, along with any number or other alphanumeric designation that
has been assigned to that episode or installment (e.g., “Episode 217,” “Fourth
Installment,” etc.). The applicant should enter the title of the series as the Series Title.

A registration for a particular episode or installment from a series of works covers the
specific episode or installment that has been submitted for registration. The U.S.
Copyright Office does not offer “blanket registrations” that cover future episodes or
installments in the same series.

As a general rule, it is not possible to register an entire series with one application,
because the individual episodes and installments in a series are typically published on
different dates. Consequently, the registration specialist will communicate with the
applicant if the applicant provides the title for the entire series as the Title of Work
Being Registered, or if it appears that the applicant is attempting to register separately
published episodes or installments from a series of works with one application.

Examples:

e The applicant intends to register one of the episodes from his
podcast. The podcast is known as The Mike O’Leary Show. The
episode in question is titled “Enjoy the Boat.” It is the 687th episode
of this podcast. The applicant should provide “Enjoy the Boat
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(Episode 687)” as the Title of Work Being Registered, and The Mike
O’Leary Show as the Series Title.

e The applicant intends to register the pilot for a television series
titled Star Track. The pilot is titled “The Synod Syndrome.” The
applicant should provide “The Synod Syndrome (Pilot)” as the Title
of Work Being Registered and Star Track as the Series Title.

e The applicant intends to register a book titled Double Trouble. This
is the 56th book in a series of books for teenage girls known
as Harper Valley High School. The applicant should provide Double
Trouble, No. 56 as the Title of Work Being Registered and Harper
Valley High School as the Series Title.

e The applicant submits an application for nine separate books on the
planets. The application states that Space Almanac is both the Title
of Work Being Registered and the Series Title. The application will
be questioned if it appears that the nine books were published
separately.

Examination Guidelines: Title of Work

As a general rule, the title that is specified in the application will be accepted without
question. The registration specialist may change or correct any apparent spelling,
capitalization, or punctuation mistakes in the title, but only if the misspelling or
incorrect use of capital letters or punctuation appears to be unintentional. The specialist
will use his or her judgment to determine whether an error was intentional or a
typographical mistake.

Examples:

e The applicant submits an application for a rap song. The title on the
online application is given as “Let US LeaVe hiM hEre.” The title will
appear in the registration record exactly as it appears on the
application.

e The applicant files an application to register a multimedia work. The
title listed on the application is Boook of Jonah; the title on the copy
is Book of Jonah. The registration specialist may correct the spelling
of the title that appears on the application to conform to the title on
the deposit copy.

Untitled Works

The applicant should not provide “Untitled,” “No Title,” “Working Title,” “No title yet,” or
the like as the title of the work. It may be extremely difficult to find a work that has been
registered under a generic title.

If the work is unpublished and if the author has not selected a title for the work as of the
date that the application is submitted, the applicant should provide a descriptive title

Chapter 600 : 53

12/22/2014



COMPENDIUM OF U.S., COPYRIGHT OFFICE PRACTICES, Third Edition

610.6(B)

610.6(C)

that identifies the author of the work, the general subject matter of the work, the type of
work submitted for registration, or any other relevant information that a person
searching the U.S. Copyright Office’s records is likely to include in his or her search
request.

Examples:

e Sculpture of a Green Frog, Preliminary Study in Clay by Quang Ha
(Spring 2008).

e Painting on Illustration Board by Imran Latif (2010).

e Photo Taken at Sand Hill Cove, Narragansett, Rhode Island by Ann
McKenna (2012).

e  Working Title: Zuzu’s Petals.

If the author decides to change the title after the work has been registered, the applicant
may file an application on Form CA to reflect the new title in the online public record.
For guidance on completing Form CA, see Chapter 1800, Section 1802.8. If a previously
registered, unpublished work is later published with a new title, the applicant may
choose to reflect the new title by filing an application for a new basic registration for the
first published edition of the work. (This is permissible even if the published edition is
exactly the same as the previously registered, unpublished edition.) For information
concerning this practice, see Chapter 500, Section 510.1.

Descriptive Titles That Appear to Be Incorrect

If the applicant provides a descriptive title that does not appear to describe the work
that has been submitted for registration (such as “Print No. 1” or “Study in Red” for a
painting that is black and white), the registration specialist generally will accept the title
specified in the application. However, the specialist may communicate with the
applicant if there is a substantial variance between the title provided in the application
and the title that appears on the deposit copy(ies). For examples of a substantial
variance, see Section 610.6(D)(4).

Titles Consisting of Roman Letters and Arabic Numerals

The U.S. Copyright Office’s electronic registration system only accepts titles consisting of
Roman letters and/or Arabic numerals. It does not accept titles consisting of other types
of letters, numerals, or characters, such as Cyrillic or Mandarin. Nor does it accept
diacritical marks used in Spanish, French, German, or other foreign languages, such as ¢,
3, fi, or Q.

The system will accept titles written in a foreign language, provided that the title
consists of Roman letters and/or Arabic numerals. The title will appear on both

the certificate of registration and the online public record, but without any diacritical
marks.
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The Office will accept a title consisting solely of numbers and/or letters, such as
“L-1011,” “24601,” or “MX.”

Title of the Work: Variances

Variances between the Title Provided in the Application and the Title That
Appears on the Deposit Copy(ies)

If there is a significant variance between the title given in the application and

the deposit copy(ies), and it is clear that the application and the deposit copy(ies) refer
to the same work, the registration specialist may add the title that appears on the
deposit copy(ies) to the title field of the online public record and/or the specialist may
add an annotation to the registration record, such as: “Regarding title: title on the
deposit copy is "

The title may be taken from the cover, title page, spine, or any other place where a title

may be found. If the deposit copy(ies) are submitted in electronic form, the title may be
taken from the file name for the document (excluding extensions indicating the format

of the document, such as .doc, .pdf, .mp3, etc.).

Examples:

e The title on the deposit copy(ies) reads: The Quest for Rest Among
Insomniacs. The title given on the application reads: The Quest for
Rest. The registration specialist will register the claim without
communicating with the applicant. The title that appears on the
deposit copy(ies) may be added to the title field in the online public
record.

o The title on the deposit copy(ies) is Rest Quest. The title on the
application reads: The Quest for Rest Among Insomniacs. The
application will be accepted. The title that appears on the copies will
be added to the title field in the online public record. In addition,
Rest Quest may be added to the registration record with an
annotation, such as: “Regarding deposit: title appears on copy as
‘Rest Quest.”

e The applicant submits a paper application on Form PA for
an unpublished screenplay. The application lists A Miracle as the
title of the work, but the deposit copy gives the title as One More
Miracle. The application will be accepted. The title given on the
deposit copy will be added to the previous or alternative title field
in the online public record. Additionally, One More Miracle may be
added to the registration record with an annotation.
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Title That Appears on the Deposit Copy(ies) is More Complete Than
the Title Provided in the Application

» u

Where the title provided in the application is a generic title, such as “story,” “symphony,”
“picture,” or the like, and the title on the deposit copy(ies) substantially adds to the
identity of the work, the registration specialist may add the additional information to
the online public record.

Example:

o The title on the application is “Ballade,” while the title on deposit
copies is “Ballade No. 6 in E Minor.” The application will be
accepted. The title that appears on the deposit copies may be added
to the online public record in the previous or alternative title field.

Edition Number, Version Number, or Other Identifying Information
Not Provided

The registration specialist may amend the title provided in the application to indicate
that the copy or phonorecord submitted to the U.S. Copyright Office is a specific version
or a particular edition of the work, particularly if the applicant failed to exclude the prior
versions or previous editions from the scope of the claim.

Example:

o The title on the application is Applied Genetics. The deposit copy
indicates that this is the second edition of this work. If the applicant
expressly limited the claim to the “new and additional text” contained
in the second edition, the application will be accepted. If the claim
has not been limited to the new material, the specialist will amend
the title to read Applied Genetics (2nd Edition) and will add
an annotation to the certificate of registration, such as: “Regarding
title information: edition statement added by C.O. from copy.”

Substantial Variances Between the Title Provided in the Application and the
Title That Appears on the Deposit Copy(ies)

If there is a substantial variance between the title given in the application and

the deposit copy(ies) and if the registration specialist is unable to determine whether
the application and deposit copy(ies) refer to the same work, the specialist will
communicate with the applicant.

Examples:

e The title given in the application is Davidson’s Biology for
Preparatory Study. The title given on the deposit copies is Poems for
Shona and Liletha. The registration specialist will communicate with
the applicant to determine whether the correct deposit copies have
been submitted or whether the title field should be revised.
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o The title provided in the application is Ten Frontier Women and the
Founding of Carson City, and the title given on the deposit copies
is Eight Frontier Men and the Founding of Calico. The registration
specialist will communicate with the applicant to determine
whether the correct deposit copies have been submitted or whether
the title field should be revised.

Year of Completion / Year in Which Creation of This Work Was Completed

To register a work of authorship with the U.S. Copyright Office, the applicant must
identify the year that the work was created. 17 U.S.C. § 409(7). A work is considered
created when it is fixed in a copy or phonorecord for the first time. If the work was
prepared over a period of time, the portion or portions of the work that existed in a
fixed form on a particular date constitute the work that has been created as of that
date. 17 U.S.C. § 101 (definition of “created”); 37 C.F.R. § 202.3(b)(4)(ii). The year of
creation is particularly important in the case of a work made for hire, an anonymous
work, or a pseudonymous work, because this date may be used to calculate the term of
the copyright. 17 U.S.C. § 302(c).

Completing the Application: Year of Completion / Year in Which
Creation of this Work Was Completed

When completing an online application, the applicant should identify the year that the
work was completed on the Publication/Completion screen in the field marked Year of
Completion (Year of Creation). The year of completion must be provided in four numeric
digits.

When completing a paper application, the applicant should identify the year that the
author completed the work on space 3(a) under the heading Year in Which Creation of
This Work was Completed. The specific month and day that the author completed the
work need not be provided.

Year of Completion for an Unpublished Work Created Over a Period of Time

If the work is unpublished and if the author created the work over an extended period of
time, the applicant should provide the year of completion for the most recent iteration
of the work. If the applicant provides a year of completion for each iteration of the work
(e.g., a cover letter explaining that the author completed the first draft in 2006, the
second draft in 2007, and the final draft in 2008), the registration specialist will replace
that information with the year of completion for the most recent iteration, and will add
an annotation to the registration record specifying the source of that information, such
as: “Regarding year of completion: corrected by C.O. from cover letter.”

Year of Completion for Multiple Versions of the Same Work

If the author created multiple versions of the same work, each version is considered a
separate work. 17 U.S.C. § 101 (definition of “created”). As a general rule, if each version
has been published, the applicant must submit a separate application and filing fee for
each of those versions. 37 C.F.R. § 202.3(b)(11). In this situation, the applicant should
provide the year of completion for the specific version that is being registered.
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Example:

e An application is submitted for a French translation of an English
novel. The application states that the work was completed in 2007,
but the deposit copies state, “English edition published 2007;
French translation © 2011.” The registration specialist will ask the
applicant to provide the year of completion for the French
translation.

In some cases it may be possible to register multiple versions of the same work with one
application, provided that all of the versions are unpublished and the applicant complies
with the requirements for registering those versions using the option for unpublished
collections. In this situation, the applicant should provide the year of completion for the
most recent version that is being registered.

Examples:

e Raul Hernandez submits an application to register three versions of
his unpublished screenplay, which were created in 2009, 2011, and
2012. The applicant provides 2012 as the year of completion. The
application will be accepted.

e A paper application is submitted on Form TX for two unpublished
poems titled “My First House” and “My First House, Five Years
Later.” The applicant provides “2005-2010" as the year of
completion. The registration specialist will amend the year of
completion to read 2010 and will register the claim. In addition, the
specialist will add an annotation, such as: “Regarding year of
completion: application states 2005-2010.”

For a general discussion of unpublished collections, see Chapter 1100, Section 1106.

Year of Completion Apparently Incorrect

The registration specialist may communicate with the applicant if the year of
completion is inconsistent with or contradicted by other dates that appear in the
registration materials.

For instance, the year of completion cannot be later than the date of publication
specified in the application. If the date of publication predates the year of completion in
an online application, the application will not be accepted by the electronic registration
system. If the date of publication precedes the year of completion in a paper application,
the specialist will communicate with the applicant to determine the correct completion
and publication dates.

Moreover, the year of completion cannot be later than the date that the application is
certified or the date that the application is received in the U.S. Copyright Office. The
electronic registration system will not accept an online application if the date of
submission precedes the year of completion. If the date of certification or the date of
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submission precedes the year of completion in a paper application, the specialist will
communicate with the applicant to determine the correct completion date.

If the year of completion specified in the deposit copy(ies) is later than the year of
completion specified in the application, the specialist may communicate with the
applicant to determine the correct date. If the year of completion is clearly provided in
the deposit copy(ies) or elsewhere in the registration materials, the specialist may
amend the date provided in the application, and may add an annotation to the
registration record, such as: “Regarding year of completion: corrected by C.O. from
statement on copy.”

Examples:

e Anonline application states that the author died in 1980, but gives
the year of completion as 1982. The registration specialist will ask
the applicant if the year of death is correct, and if so, to explain the
discrepancy with the year of completion.

¢ Anonline application is submitted for a musical work titled “Eau de
Joy.” The application states that the work was completed in 2005,
but a statement on the phonorecord indicates that the work was
written for the inauguration of President Obama in 2009. The
registration specialist will ask the applicant to verify the year of
completion.

e A paper application is certified and submitted on December 31,
2008. The application states that the work was completed in 2009.
The registration specialist will communicate with the applicant to
determine the correct year of completion.

611.5 Year of Completion Omitted

If the applicant fails to provide a year of completion in an online application, the
application will not be accepted by the electronic registration system.

As a general rule, if the applicant fails to provide a year of creation in a paper
application, the registration specialist may communicate with the applicant. If the year
of creation is provided elsewhere in the registration materials, the specialist will add the
missing information and provide an annotation to the registration record, such as:
“Regarding year of creation: added by C.O. from cover letter.”

611.6 Year of Completion Unknown

If the applicant cannot determine the exact year of completion, the applicant may
provide a qualifying statement, such as “approximately,” “on or about,” “on or before,” or
the like. In the case of an online application, this statement may be provided in the Note
to Copyright Office field. On a paper application, this statement may be provided on the
application itself or in a cover letter. In both cases, the registration specialist will add a
note to the registration record indicating that there is correspondence in the file.

» o«
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Date of Publication

This Section discusses the U.S. Copyright Office’s practices and procedures regarding the
date and nation of first publication for a work of authorship (if any).

For a general discussion of publication, see Chapter 1900.

General Policy

If the work described in the application has been published, the applicant must specify
the date of publication and nation of first publication for that work. 17 U.S.C. § 409(8).

What Constitutes Publication?

For purposes of U.S. copyright law, “[p]ublication is the distribution of copies or
phonorecords of a work to the public by sale or other transfer of ownership, or by
rental, lease, or lending.” 17 U.S.C. § 101 (definition of “publication”).

For instance, a book is published when copies of the work are distributed online or in
bookstores. A newspaper is distributed when copies are sold at newsstands or delivered
to subscribers’ doorsteps. A song is distributed when print copies or phonorecords are
sold (e.g., on sheet music or in mp3 format). Software is distributed when copies are
distributed by purchase or license, whether in CD-ROM format or online (provided that
the copies are actually downloaded and not merely accessed online). On the other hand,
a draft dissertation or other manuscript that is sent to a dozen people for peer review
with a note stating that the copy should not be shared with other parties is not
considered publication.

Likewise, “offering to distribute copies or phonorecords to a group of persons for
purposes of further distribution, public performance, or public display, constitutes
publication.” Id. For example, when a motion picture distribution company offers copies
of a motion picture to movie theaters for public showing in the theater, the movie is
published.

“A public performance or display of a work does not of itself constitute publication.” Id.

For a general discussion of publication and for specific guidance on determining
whether a particular work has been published, see Chapter 1900.

Determining whether the Work Is Published or Unpublished

The applicant — not the U.S. Copyright Office — must determine whether the work

is published or unpublished. This determination should be based on the facts that exist
at the time the application is filed with the Office, and it should be based on the
definition of publication under U.S. copyright law, even if the work was created or
published in another country.

As a general rule, the Office will accept the applicant’s representation that the work is
published or unpublished, unless that statement is implausible or is contradicted by
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information provided elsewhere in the registration materials or in the Office’s records
or by information that is known to the registration specialist.

Upon request, the registration specialist will provide the applicant with general
information about the provisions of the Copyright Act, including the statutory definition
of publication, and will explain the relevant practices and procedures for registering a
work with the Office. However, the Office will not give specific legal advice on whether a
particular work has or has not been published.

What Is the Date of First Publication?

The date of first publication is the date that copies or phonorecords of the work were
first published with the authorization of the copyright owner.

What Is the Nation of First Publication?

The nation of first publication is the country where copies or phonorecords of the work
were first published with the authorization of the copyright owner. The U.S. Copyright
Office may use this information to determine whether the work is eligible for copyright
protection under U.S. copyright law.

For information concerning the eligibility requirements, see Chapter 2000, Section
2003. For information concerning works published in more than one country either
simultaneously or within thirty days of each other, see Section 612.7(]).

Completing the Application: Date and Nation of First Publication

Date of First Publication

When completing an online application, the applicant should indicate whether the work
is published or unpublished. The applicant will be asked to provide this information on
the Publication / Completion screen by selecting “yes” or “no” in the drop down menu
marked “Has this work been published?”

If the work has been published, the applicant should provide the specific month, day,
and year that copies or phonorecords of the work were distributed for the first time or
were offered to a group of persons for further distribution, public performance, or
public display for the first time. This information should be provided in the field marked
Date of First Publication.

If the applicant indicates that the work has been published, but fails to provide the
specific month, day, and year that publication occurred, the application will be not be
accepted by the Office’s electronic registration system.

When completing a paper application, the applicant should enter the month, day, and
year of first publication on space 3(b) under the heading Date and Nation of First
Publication of This Particular Work. If the work has not been published, space 3(b)
should be left blank.
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Nation of First Publication

When completing an online application the applicant should identify the country in
which the work was first published by selecting one of the countries listed in the drop
down menu marked Nation of first publication. If the applicant indicates that the work
has been published, but fails to provide a nation of first publication, the application will
be not be accepted by the electronic registration system.

For a paper application, the nation of first publication should be listed on space 3(b) in
the space marked Nation. If the work has not been published, space 3(b) should be left
blank.

ISBN, ISRC, and ISSN Numbers

If the work has been published and if an International Standard Book Number

(“ISBN”), International Standard Recording Code (“ISRC”), or International Standard
Serial Number (“ISSN”) has been assigned to that work, the applicant is strongly
encouraged to include that information on the Publication / Completion screen of the
online application. Specifically, the applicant should select ISBN, ISRC, or ISSN from the
drop down menu marked International Standard Number Type and provide the relevant
ISBN, ISRC, or ISSN in the field marked International Standard Number. (Forms TX, PA,
VA, SR, and SE do not contain a specific space for providing an ISBN, ISSN, or ISRC, but
this information may be provided in space 1.)

This information will assist in the identification of a work and may facilitate licensing.
However, providing an ISBN, ISRC, or ISSN is optional and an application will be
accepted even if this portion of the application is left blank. If the applicant provides an
ISBN, ISRC, or ISSN in the application, the U.S. Copyright Office will not review the
number to determine if it is correct. The number will appear on the certificate of
registration and in the online public record.

The Office does not assign these numbers to published works. In the United States,
ISSNs are administered by the Library of Congress (www.loc.gov/issn), ISBNs are
administered by R.R. Bowker LLC (www.bowker.com), and ISRCs are administered by
the Recording Industry Association of America (www.usisrc.org).

Examination Guidelines: Date and Nation of First Publication

This Section discusses the U.S. Copyright Office’s practices and procedures for
examining the Date and Nation of first publication field/space in an online application or
a paper application.

As a general rule, if the applicant fails to complete the Date and Nation of first
publication space in a paper application, the work will be registered as an unpublished
work. The registration specialist may communicate with the applicant if information
provided elsewhere in the registration materials clearly suggests that publication has
occurred or if the specialist knows that the work has been published, such as a well-
known novel or film.
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Claim in a Published Work Contradicted by Information Provided
Elsewhere in the Registration Materials

As a general rule, if the applicant asserts that the work has been published, the work will
be registered as a published work, unless the registration specialist discovers evidence
to the contrary elsewhere in the registration materials.

The specialist may communicate with the applicant if the deposit copy(ies) or other
information in the registration materials suggests that the work is unpublished or if it
appears that the applicant provided a date and nation of first publication by mistake. For
instance, the specialist may question whether publication has in fact occurred in cases
such as the following:

e The applicant gives a publication date on her application and states that she “recited
this poem at a poetry slam,” or “played this song at church,” or “performed this
dance on cable access television,” or otherwise indicates that the work was
“performed” or “broadcast.” In such cases, the registration specialist may
communicate with the applicant, and explain that a public performance of a work, in
and of itself, does not constitute publication under U.S. copyright law.

e The applicant states that a painting or sculpture was “exhibited in a gallery,” “shown

in a museum,” or otherwise indicates that the work was publicly displayed. The

registration specialist may communicate with the applicant and explain that a public
display, in and of itself, does not constitute publication under U.S. copyright law.

Claim in an Unpublished Work Contradicted by Information Provided
Elsewhere in the Registration Materials

As a general rule, if the applicant affirmatively states that the work is unpublished (in
the case of an online application) or if the applicant does not complete the date and
nation of first publication space (in the case of a paper application), the work will be
registered as an unpublished work, unless the information provided elsewhere in the
registration materials clearly suggest that publication has occurred.

If the applicant claims that the work is unpublished, the registration specialist may
communicate with the applicant if the deposit copy(ies) or other information in the
registration materials suggests that the work has been published. For example, the
registration specialist may communicate with the applicant in cases such as the
following:

e The applicant submits two professionally printed copies or phonorecords of the
work and there is other evidence in the registration materials of publication.

e The applicant submits an application to register a serial or a contribution to a serial
more than one month after the date that appears in the deposit copies.

e The applicant submits an application to register a jewelry design along with a
catalog where the work has been advertised for sale.

e The applicant submits a musical score bearing the legend “for rental only.”
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e The applicant submits an application to register multiple episodes of a television
series that are known to be in syndication.

o The cover for a compact disc states that the works are “from the album " and

the registration specialist is aware that the album has been advertised in a trade

publication.

e The applicant submits an application for a novel and the registration specialist is
aware that the work has appeared on a best seller list.

o The applicant submits multiple applications for similar types of works, and provides
a date of publication on all but one of the applications.

Nation of Publication Given in a Paper Application without a
Date of Publication

If the applicant provides a nation of first publication on a paper application, but fails to
provide a date of first publication, the registration specialist may remove the country
name from the registration record and register the work as unpublished (provided that
the work appears to be unpublished). In addition, the specialist may add an annotation
to the registration record to document this change.

Example:

e The U.S. Copyright Office receives a paper application, along with
one copy or phonorecord of the work. The applicant states that the
work was published in the United States, but fails to provide a date
of publication. The deposit copy is handwritten or homemade (such
as a CDR deposited for a claim in music and sound recording). The
registration specialist will register the claim without
communicating with the applicant. In this situation, the specialist
will remove the nation of first publication from the application, and
may add an annotation, such as: “Regarding publication: no
publication date given; registered as unpublished.”

Extraneous Statements Concerning Publication

As a general rule, there is no need to explain the basis for the applicant’s statement that
the work is published or unpublished. The registration specialist will not communicate
with the applicant if such extraneous statements are provided, unless they are
contradicted by information found in the deposit copy(ies), elsewhere in the
registration materials, or other materials.

Examples:

e An application is submitted for a recording of a live sporting event.
In the Note to Copyright Office field the applicant states that the
event was “televised on New Year’s Day,” but the applicant does not
provide a date or nation of publication. The statement is considered
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superfluous, because a public performance does not constitute
publication under U.S. copyright law.

e The applicant submits an application for a motion picture and
provides a date of first publication. In the Note to Copyright Office
field the applicant states that the work was released in theaters on
December 31, 2008. The statement is considered superfluous,
because the release of a motion picture to theaters constitutes
publication under U.S. copyright law.

o The applicant provides a date of first publication for a musical work.
In the Note to Copyright Office field, the applicant explains that he
“gave CDs to the audience at my concert.” The statement is
considered superfluous, because the distribution of copies
constitutes publication.

Month, Day, and Year Required for the Date of First Publication

The applicant should provide the month, day, and year that the work was published for
the first time. The application will not be accepted by the electronic registration system
if the applicant selects “yes” in response to the question “has this work been published,”
but does not provide the month, day, and year of publication. If the applicant fails to
provide the month, day, and year of publication on a paper application, or states that the
date of first publication is “unknown,” the registration specialist will communicate with
the applicant, unless this information is provided elsewhere in the registration
materials.

Examples:

e An applicant submits a paper application that lists the date of
publication as “January, 1980.” The registration specialist will ask
the applicant to provide the day that the work was published for the
first time.

e An applicant submits a paper application stating that the work was
first published in 2013. The registration specialist will ask the
applicant to provide the month and day that the work was first
published.

Exact Date of Publication Unknown

Applicants are strongly encouraged to provide a specific date of first publication. If the
applicant cannot determine the exact date of first publication, the date may be qualified
by “approximately,” “thereabouts,” “on or about,” “on or before,” “not later than,” or
similar statements. In the case of an online application, a qualifying statement regarding
the date of publication may be provided in the Note to Copyright Office field. In the case
of a paper application, this statement may be provided on the application itself or in a
cover letter. In such cases, the registration specialist will add an annotation to

the certificate of registration and the online public record, such as: “Regarding
publication: applicant states ‘On or about May 15, 1981.”

” o« ” o« » o«
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612.7(G) Multiple Dates of Publication

As a general rule, the applicant should provide only one date of publication, namely, the
date that the work was published for the first time. If the applicant provides multiple
publication dates, the registration specialist will communicate with the applicant to
determine the date of first publication for the work described in the application.

By contrast, the applicant may be asked to provide a range of dates when completing an
application for a group registration, such as a group of published photographs. For a
discussion of group registration options, see Chapter 1100.

612.7(H) Future Date of Publication

As a general rule, the date of first publication cannot be later than the date that an online
application is certified or the date that the application is received by the U.S. Copyright
Office. The electronic registration system will not accept an online application where the
submission date precedes the date of publication. If the applicant provides a future date
of publication in a paper application, the registration specialist will communicate with
the applicant to determine whether the work has been published, and if so, whether
publication occurred on the date specified in the application.

Example:

e OnJanuary 1st, the applicant submits a paper application and states
that the work will be published on February 1st. The registration
specialist examines the application on June 1st. The specialist will
communicate with the applicant to determine if the work was, in
fact, published on the date specified in the application.

612.7(1) Impossible or Impractical Date of Publication

If the applicant provides a date of publication that does not exist, or a date that is
impossible or impractical based on information provided elsewhere in the registration
materials, the registration specialist will ask the applicant to explain the discrepancy.

Examples:

o The date of first publication given on the application is September
31, 2010.

o The date of first publication is earlier than the year of the author’s
birth specified in the application.

o The date of first publication is earlier than the year of completion
specified in the application.

612.7(J) Nation of First Publication: Works Published in Multiple Countries

If the work was first published in the United States and another country on the same
date, the applicant should provide United States as the nation of first publication.
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Likewise, the applicant should provide United States as the nation of first publication if
the work was first published in a foreign country that has entered into a copyright
treaty with the United States and if the work was subsequently published in the United
States within thirty days thereafter. 17 U.S.C. § 104(b).

If the work was first published in two or more countries on the same date or within
thirty days of each other, the applicant may provide the name of each country where the
work was published. In the case of an online application, the applicant may provide the
name of one country on the Publication/Completion screen in the field marked Nation of
First Publication. The names of the other countries may be provided in the Note to
Copyright Office field. In the case of a paper application the name of each country may
be provided on the application itself, on a continuation sheet, or in a cover letter. The
names of the additional countries may be added to the registration record with

an annotation, such as: “Regarding publication: applicant states simultaneously
published in Nigeria and Ghana.”

If the applicant lists two or more countries in the application, the registration specialist
will assume that the work was published in each country on the same day or within
thirty days of each other, absent conflicting information in the deposit copy(ies) or
elsewhere in the registration materials.

Nation of First Publication Unclear

If the applicant provides the name of a city, state, and country in the Nation of First
Publication field/space, the registration specialist may include the name of the state
and/or country, but will remove the name of the city from the registration record.

If the applicant provides the name of a state, territory, city, or other political
subdivision, rather than the name of a country, the application will be accepted if the
nation of first publication is obvious or if there is another basis for establishing that the
work is eligible for copyright protection under U.S. copyright law. For example, the
specialist will accept an application if the applicant states that the work was first
published in “Quebec” or “Wales,” although “Canada” or the “United Kingdom” would be
preferable.

As a general rule, statements made on a paper application, such as “published on the
internet” or “published online” are not acceptable. If the applicant identifies the nation
of first publication as the “internet,” “online,” the “world wide web,” or the like, the
specialist may ask the applicant to provide the name of a specific country from which
the work is uploaded. If the work is eligible for copyright protection in the United States
based on the information provided in the application, such as the author’s citizenship or
domicile, the specialist may register the claim without communicating with the
applicant. In this situation, the specialist will add an annotation, such as: “Regarding
publication: application states ‘internet.”

Nation of First Publication Unknown

If the nation of first publication is unknown, the applicant may select “not known” from
the drop down menu of the online application. When completing a paper application, the
applicant may leave space 3(b) blank or may state “not known.”
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If the applicant fails to identify the nation of first publication, the application may be
accepted if that information is provided elsewhere in the registration materials or if
the registration specialist determines that the work is eligible for copyright protection
under U.S. copyright law based on the author’s citizenship or domicile. 17 U.S.C. § 104(b).

If there appears to be no other basis for establishing eligibility for copyright protection,
the specialist will communicate with the applicant. If the nation of first publication is the
only basis for establishing that the work is eligible for copyright protection, registration
may be refused.

Examples:

o The applicant states that the nation of first publication is “not
known,” but states that the author is a citizen of France. The
application will be accepted.

e The applicant states that the nation of first publication is “not
known” and states that the author is a citizen of Eritrea and a
domiciliary of Ethiopia. The registration specialist will communicate
with the applicant, because it is unclear whether the work is eligible
for copyright protection in the United States based on the
information provided.

e The U.S. Copyright Office receives an online application which states
that both the nation of first publication and the author’s citizenship
and domicile are “not known.” The registration specialist will
communicate with the applicant, because it is not clear whether the
work is eligible for copyright protection in the United States based
on the information provided.

Name of Author(s)

This Section describes the U.S. Copyright Office’s practices and procedures for
identifying the author of a work.

Who Is the Author?

To register a work with the U.S. Copyright Office, the applicant must identify the author
or authors of the work submitted for registration, unless the work is anonymous

or pseudonymous. 17 U.S.C. § 409(2). Generally, the author is the person (or persons)
who actually created the material that the applicant intends to register. See, eg.,
Community for Creative Non-Violence v. Reid, 490 U.S. 730, 737 (1989) (“As a general
rule, the author is the party who actually creates the work, that is, the person who
translates an idea into a fixed, tangible expression entitled to copyright

protection.”); Burrow-Giles Lithographic Co. v. Sarony, 111 U.S. 53, 58 (1884) (describing
the author as the person “to whom anything owes its origin; originator; maker; one who
completes a work of science or literature.”). There is an exception to this rule if the work
is a work made for hire. The author of a work made for hire is not the individual who
actually created the work, but “the employer or other person for whom the work was
prepared.” Community for Creative Non-Violence, 490 U.S. at 737; see also U.S. Auto Parts
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Network, Inc. v. Parts Geek LLC, 692 F. 3d 1009, 1015 (9t Cir. 2012). For a definition and
discussion of works made for hire, see Chapter 500, Section 506.

When Authorship Is Determined

A work is protected by copyright from the moment that it has been fixed in a tangible
medium of expression. 17 U.S.C. §102(a). As soon as a work is written down on paper,
captured on film, recorded in an audio file, saved onto an electronic storage device, or
set in any other tangible medium of expression, the copyright immediately becomes the
property of the author or authors who created the work (or in the case of a work made
for hire, the employer of the person who created the work or the party that
commissioned the work). 17 U.S.C. § 201(a), (b). Thus, the author of a work is
determined when the work is created.

Examples:

e Joseph Andrews wrote a biography titled Finding Henry Fielding.
Andrews assigned the copyright in this work to Oxbridge University
but died before the work was published. Oxbridge subsequently
submits an application to register the work, naming itself as
the copyright claimant for the work. Andrews should be named as
the author, even though he died before the application was filed.

o Friend Filter LLC submits an application for a computer program
naming itself as the author of the work. In the Note to Copyright
Office field the applicant explains that Jay Rothenberg is the
president of the company, that he wrote the program in 2005, and
that he assigned the copyright to Friend Filter when the company
was formed in 2007. The registration specialist will communicate
with the applicant and explain that Jay should be named as the
author of the work, not the company.

Identifying the Authors Who Should Be Named in the Application

When completing an application, the applicant should only provide the name(s) of the
author(s) who created the copyrightable material that the applicant intends to register.
Likewise, the applicant should only identify the author(s) who created the copyrightable
material that is owned by the individual or entity who is named in the application as

the copyright claimant.

The applicant should not provide the name of any person(s) who created material that
is not owned by the copyright claimant or material that will not be submitted for
registration. Likewise, there is no need to provide the name of any person(s) who
created material that is de minimis or uncopyrightable.

Identifying the Authors of a Work Made for Hire

A work of authorship is considered a work made for hire (i) if the work was “prepared
by an employee within the scope of his or her employment,” or (ii) if the work was
“specially ordered or commissioned.” 17 U.S.C. § 101 (definition of “work made for hire”).
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For guidance in identifying the author of a work made for hire, see Chapter 500,
Section 506.

Identifying the Authors of a Joint Work

Ajoint work is a work “prepared by two or more authors with the intention that their
contributions be merged into inseparable or interdependent parts of a unitary
whole.” 17 U.S.C. § 101. If the work submitted for registration is a joint work

the applicant should provide the name of each author who contributed copyrightable
authorship to the work that the applicant intends to register. If the applicant fails to
name all the joint authors who are named in the deposit copy(ies), the registration
specialist will communicate with the applicant.

Examples:

e An application is submitted for a children’s book containing equal
amounts of text and artwork on each page. The applicant names
John Kinnadee as the author of “text” and George Sand as the author
of “2-dimensional artwork.” A statement on the deposit copies reads
“Text by John Kinnadee; Illustrations by George Sands” and
the copyright notice reads “© Kinnadee and Sands.” The copyright
notice and the content of the work indicate that this may be a joint
work. The registration specialist will register the claim.

e An application for a scientific article names Dr. Pankaj Patel, Dr.
Shilpa Shah, and Dr. Aziz Haniff as co-authors of the “text.” A
statement on the deposit copy reads “By Drs. Patel, Shah, and
Haniff,” which suggests that this may be a joint work. The
registration specialist will register the claim.

e An application for a children’s book names Debbie Churchill as the
author and claimant of the “text.” The copyright notice that appears
in the deposit copies reads “Text © Deborah Churchill; [llustrations
© Thomas Broadbent.” The copyright notice indicates that the text
and the illustrations may be separately owned and the application
clearly indicates that the applicant only intends to register the text.
The registration specialist will register the claim without
communicating with the applicant.

e Anapplication for an essay names Darryl Oshey and Ruben Israel as
co-authors of the work, but a statement on the deposit copy reads
“By D. Oshey, R. Israel, and C. Cabbage.” The registration specialist
will communicate with the applicant. The essay appears to be a joint
work, but the applicant failed to identify all of the authors who are
named on the deposit copy.

For a general discussion of joint works, see Chapter 500, Section 505.
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613.6 Identifying the Author of a Derivative Work

A derivative work is a work that is “based upon one or more preexisting works.” 17
U.S.C. § 101. Typically, a derivative work is a new version of a preexisting work or an
entirely new work that combines material from a preexisting work with an appreciable
amount of new material.

If the applicant intends to register a derivative work, the applicant should provide the
name of the author or authors who created the new or revised material submitted for
registration.

As a general rule, the applicant should not provide the name of the author(s) who
created any preexisting material that appears in the derivative work. If the author of the
preexisting material is named in the application, the registration specialist may register
the claim if this information is provided in the Material Excluded field (in the case of an
online application) or the Preexisting Material space (in the case of a paper application).

Examples:

e An online application for a sound recording names Molly Moe as the
author of the work. The recording contains Molly’s performance of a
song which was written by Samuel Brackett. The applicant excludes
the music from the claim by completing the Limitation of Claim
screen, but does not provide Samuel’s name in the Name of Author
field. The registration specialist will register the claim.

e An online application is submitted for a short story that contains
extensive quotes from William Shakespeare’s Macbeth. April Pearly
is named as the sole author of the work. The applicant excludes the
passages from Macbeth from the claim by completing the Limitation
of Claim screen, but does not provide Shakespeare’s name in the
Name of Author field. The registration specialist will register the
claim.

e A paper application names George Milo as the author of a
lithograph. The applicant checks the box indicating that the work is
“a reproduction of a work of art,” but does not name the author of
the preexisting work of art. The registration specialist will register
the claim.

e An online application for a dramatic work names Michael Kelly as
the author of the work. The New Material Included field asserts a
claim in “text (screenplay, scripts, other).” The Material Excluded
field explains that the work is “based on letters and journal entries
by Samuel Chase.” The registration specialist will register the claim
without communicating with the applicant.

e Prudhoe Sellars wrote a novel, which was translated into Spanish by
John Puff. The applicant submits an application naming Prudhoe as
the author of the work. In the New Material Included field the
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applicant asserts a claim in “translation” and in the Material
Excluded field he excludes “Original novel by Prudhoe Sellars” from
the claim. The registration specialist will communicate with the
applicant. The applicant clearly intends to register the Spanish
translation, rather than the original novel. Therefore, John should be
listed in the Name of Author field, rather than Prudhoe.

For a general discussion of derivative works, see Chapter 500, Section 507. For guidance
in completing the Material Excluded/New Material Included fields in the online
application and spaces 6(a) and 6(b) in the paper application, see Section 621.

Identifying the Author of a Compilation

A compilation “is a work formed by the collection and assembling of preexisting
materials or of data that are selected, coordinated, or arranged in such a way that the
resulting work as a whole constitutes an original work of authorship.” 17 U.S.C.§ 101. A
compilation may contain several forms of authorship:

e The selection authorship involved in choosing the preexisting material or data that
will be included in the compilation.

e The coordination authorship involved in classifying, categorizing, ordering, or
grouping the preexisting material or data.

e The arrangement authorship involved in determining the placement or
arrangement of the preexisting material or data within the compilation as a whole.

If the applicant intends to register a compilation, the applicant should provide the
name(s) of the author(s) who created the selection, coordination, and/or arrangement
that the applicant intends to register.

An applicant may register a compilation together with the material contained therein,
provided that (i) the material is copyrightable and (ii) the compilation and the material
therein were created by the same author, and/or (iii) the copyright in the compilation
and the material therein is owned by the copyright claimant. If so, the applicant should
provide the name(s) of the author(s) who created the material that is included in

the claim.

Examples:

e Empirical Asset Management created the Copperhead 500, which is
a financial index that tracks the performance of the copper industry.
Empirical developed the criteria for determining whether a
particular company should be included in the index and each year it
updates the selection of companies that meet these parameters.
Empirical should be named as the author of the selection of
companies that are included in the Copperhead Index.
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¢ Finite Financial publishes The Final Word, which is a database that
contains the closing price for securities that are traded on various
exchanges. Finite selects the securities that are included within the
database, organizes them into various categories, and arranges the
closing price for each security in manner that facilitates searching
and sorting of the information. Finite should be named as the author
of the selection and coordination of the securities, as well as the
author of the arrangement of the closing prices. Finite should not be
named as the author of the actual prices that are listed in The Final
Word, because they are mere facts that are not eligible for copyright
protection.

Identifying the Author of a Collective Work or a Contribution to a
Collective Work

The Copyright Act defines a collective work as “a work, such as a periodical issue,
anthology, or encyclopedia, in which a number of contributions, constituting separate
and independent works in themselves, are assembled into a collective whole.” 17 U.S.C. §
101. Collective works are a subset of compilations. Id. (definition of “compilation”).
Therefore, for the collective whole to be registrable, the separate and independent
works must be selected, coordinated, and/or arranged in such a way that “the resulting
work as a whole constitutes an original work of authorship.” Id.

A contribution to a collective work is a separate and independent work that has been
included within a collective work, such as an article that has been included within a
periodical or an essay that has been included within an anthology. A collective work
contains two different types of authorship:

e The authorship in the collective work as a whole, which involves selecting,
coordinating, and/or arranging the various contributions to the collective work,
and/or editing, annotating, and/or revising the contributions or the collective work
as a whole; and

e The authorship in the separate and independent works that have been included in
the collective work.

An applicant may register a collective work together with the separate and independent
works contained therein if the collective work and the contributions were created by
the same author and/or if the copyright in the collective work and the contributions are
owned by the copyright claimant.

If the applicant intends to register the copyright in the collective work as a whole, the
applicant should identify (i) the individual(s) or entity that selected, coordinated,
and/or arranged the contributions and assembled them into a collective whole, and/or
(ii) the individual(s) or entity that edited, annotated, and/or revised the contributions
and/or the collective work as a whole.

If the applicant intends to register a collective work together with the contributions that
appear in that work and if the contributions were created by a person(s) who
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transferred his or her copyright to the claimant, the applicant should provide the
name(s) of those author(s) in the Name of Author field/space.

If the applicant intends to register a contribution that appeared in the collective work,
but does not intend to register the collective work as a whole, the applicant should
identify the author of the contribution in the Name of Author field/space.

In all cases, the applicant should provide the name(s) of the author(s) who created the
material that is owned by the copyright claimant and for which registration is sought.
The applicant should not include the name(s) of author(s) who created any material that
is not owned by the copyright claimant or any material that the applicant does not
intend to register.

Examples:

o Health Publishing Company submits an application for a publication
containing hundreds of articles on remedies for common health
problems. The company selected the articles that have been
included in the publication and categorized them by subject matter.
Half of the articles were written by the company’s employees. The
others were written by freelance writers, but only two of those
writers assigned the copyright in their contributions to the
publisher. Health Publishing Company should be named as the
author of the collective work as a whole, and the author of the
articles written by its employees. The publisher also should provide
the names of the two freelance authors who assigned their
copyrights to the company. The remainder of the freelance authors
should not be mentioned in the application, because the company
does not own the copyright in their contributions.

e Smart Curriculum, Inc. submits an application to register a package
of materials for an educational seminar. The package includes
a motion picture, instructional text, and various printed materials
containing charts depicting the company’s worldwide sales. The
application names Smart Curriculum, Inc. as the author of the
collective work. In addition, it names Advanced Educational
Productions, Inc. as the author of the motion picture and several
individuals as the authors of the instructional text. The transfer
statement indicates that Smart Curriculum acquired the copyright
in these elements by written agreement. The registration specialist
will register the claim, because it is clear that the applicant intends
to register both the collective work as well as the contributions that
have been identified in the application.

e Santiago Thomas took a photograph which was published in the
May 2012 edition of Modern Driver magazine. Santiago submits an
application naming himself as the author and claimant of this
photograph, but does not mention any of the other material that
appears in the magazine. The registration specialist will register the
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613.9

claim without communicating with the applicant, because it is clear
that the applicant intends to register his photograph but does not
intend to register the collective work as a whole.

For a discussion of the procedure for asserting a claim to copyright in a collective work
and/or a contribution to a collective work, see Section 618.7. For a general discussion of
collective works and contributions to collective works, see Chapter 500, Section 509.

Completing the Application: Name of Author

When completing an online application, the applicant should provide the full name of
each author who created the copyrightable material that the applicant intends to register.

If the copyrightable material was created by an individual, the applicant should provide
the author’s first and last name on the Authors screen in the field marked Individual. If
the copyrightable material was created by or on behalf of a corporation, company,
organization, or other legal entity, the applicant should provide the name of the entity in
the field marked Organization.

When completing a Single Application the applicant should provide the author’s name
on the screen marked Author.

When completing a paper application, the applicant should enter the author’s full name
on space 2(a) of the application in the space marked Name of Author. If the work was
created by two or more authors, the applicant may provide the names of up to three
authors on spaces 2(a), 2(b), and 2(c) of the application (or the names of up to two
authors in the case of an application submitted on Form VA). The applicant may add the
names of additional authors by completing and submitting as many continuation sheets
as necessary.

As a general rule, the applicant should provide the name of the actual individual or
entity that created the material that the applicant intends to register. However, there
are three exceptions to this rule:

e Ifthe workis a work made for hire, the applicant should list the name of the
employer or the name of the party that ordered or commissioned the work (rather
than the name of the individual or entity that actually created the work). For a
definition and discussion of works made for hire, see Chapter 500, Section 506.

e Ifthe workis an anonymous work, the applicant is not required to provide the
author’s full name in the application. Instead, the applicant may state “Anonymous”
in the Name of Author field/space or may leave that portion of the application blank,
provided that the applicant checks the box marked Anonymous. For a definition and
discussion of anonymous works, see Section 615.1.

o Ifthe workis a pseudonymous work, the applicant is not required to provide the
author’s full name in the application. Instead, the applicant may insert the author’s
pseudonym in the Name of Author field/space, provided that the applicant checks
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the box marked Pseudonymous. For a definition and discussion of pseudonymous
works, see Section 615.2.

613.10 Examination Guidelines: Name of Author

This Section discusses the U.S. Copyright Office’s practices and procedures for
examining the Name of Author field/space.

For a discussion of the Office’s practices and procedures for examining the Name of
Author field/space in an application to register a work made for hire, an anonymous
work, or a pseudonymous work, see Sections 614.2, 615.1, and 615.2.

613.10(A) Name of Author Unclear

The author(s) of the copyrightable material that the applicant intends to register should
be clearly identified in the application. As a general rule, the registration specialist will
accept the information contained in the application unless it is contradicted by the
information found elsewhere in the registration materials or information that is known
to the U.S. Copyright Office.

The specialist will communicate with the applicant if it is unclear whether the person
named in the application is the author of the work that has been submitted for
registration. For example, the specialist may communicate if the applicant indicates that
the work was created by a project manager, project coordinator, project head, financier,
underwriter, researcher, reviewer, commentator, printer, artistic consultant, or any
other term that suggests that the person named in the application may not be the actual
author of the work. For the same reason, the specialist may communicate if the
applicant indicates that the person named in the application merely reviewed, or
transcribed the work, or merely suggested revisions or edits without contributing
copyrightable authorship.

613.10(B) Name of Author: Variances

As a general rule, the person(s) named in the application as the author(s) of the work
should be consistent with the information that appears on the deposit copy(ies) or
elsewhere in the registration materials. Ordinarily, the registration specialist will give
greater weight to the information that appears in the application. If appropriate, the
registration specialist may add an annotation to the registration record, or a note to
the online public record to clarify the information given in the application, or to add
information that appears in the deposit copy(ies) or elsewhere in the registration
materials. The registration specialist may communicate with the applicant if the
information provided in the application is substantially inconsistent with the
information that appears on the deposit copy(ies) or elsewhere in the registration
materials.
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613.10(B)(1)

613.10(B)(1)(a)

Variances Between the Name Provided in the Application and
the Name Provided in the Deposit Copy(ies)

Minor Variances

If there is a minor variance between the name listed in the application and the name
found on the deposit copy(ies), and if both names clearly refer to the same person,

the registration specialist may register the claim without communicating with

the applicant and without annotating the certificate of registration. The name that
appears on the deposit copy(ies) may be added to the online public record if it is likely
that a person searching the U.S. Copyright Office’s records may use that name to locate
the work.

Examples:

e Anapplication for a painting names “Margaret Duncan” as the
author, but the name that appears on the canvas is “Peggy Duncan.”
The registration specialist will register the claim without
communicating with the applicant, and may add the name that
appears on the deposit to the online public record.

e Liliana Sophia Monroe submits an application to register a poem.
Liliana names herself as the author, but the deposit copy states that
the work was “written by Lily Monroe.” The registration specialist
will register the claim without communicating with the applicant,
and may add the name that appears on the deposit to the online
public record.

e John Smith submits an application to register a mash-up video and
names himself as the author, but the deposit copy states that the
work was “produced by Johnny Smythe.” The registration specialist
will register the claim without communicating with the applicant,
and may add the name that appears on the deposit to the online
public record.

e Bob Walters submits an application to register a song. Bob names
himself as the author, but the deposit copy states that the work is “a
Buck Walters ballad.” The registration specialist will register the
claim because Buck Walters appears to be the author’s nickname. In
addition, the specialist may add the name that appears on the copy
to the online public record.

613.10(B)(1)(b) Significant Variances

If there is a significant variance between the name given in the application and the name
given on the deposit copy(ies), the registration specialist may register the claim if it is
clear that both names refer to the same person. The name that appears on the deposit
copy(ies) may be added to the online public record, and it may be added to the
registration record with an annotation.

Chapter 600 : 77

12/22/2014



COMPENDIUM OF U.S., COPYRIGHT OFFICE PRACTICES, Third Edition

Examples:

e Sally Burnham-Jones submits an application to register an app. The
deposit copy names “Sally Jones” as the author. The application
names “Sally Burnham” as the author and claimant, and the
application is certified by “Sally Burnham-Jones.” The registration
specialist will register the claim, because Sally Jones appears to be
the author’s married name. The specialist may add an annotation to
the registration record, such as: “Regarding author information:
name appears on copy as Sally Jones.” The specialist also may add
that name to the online public record.

o The U.S. Copyright Office receives an application to register a song.
The application names Lawrence Mitchell, Janet Carlyle, and Robert
Thomas as the authors of the music and lyrics. The liner notes state
that the authors of the work are Yard Dog, Metal Head, and The
Enforcer. The registration specialist will register the claim. The
names that appear on the deposit copy may be added to the online
public record, because they appear to be pseudonyms for the
individuals named in the application.

e Jason Brown submits an application to register a song on Form PA.
The application names Jason Brown as the author of “lyrics” and
Cathy Unger as the author of “music.” The deposit copy states
“written by the Marvels.” The registration specialist will register the
claim because “the Marvels” appears to be the name of Jason and
Cathy’s performing group. The name that appears on the deposit
copy may be added to the online public record.

If there is a significant variance between the name listed in the application and the name
given on the deposit copy(ies), and if it is unclear whether the names given in the
application and the deposit copy(ies) refer to the same person, the registration
specialist will communicate with the applicant. If the applicant confirms that the name
in the application is incorrect, the specialist will add the correct name to the registration
record. If the applicant states that the name given in the application is correct, the
specialist will register the claim. In addition, the specialist will add the name that
appears on the deposit copy(ies) to the online public record, and will place a note in the
registration record indicating that there is correspondence on file.

Examples:

o The Office receives an online application for an instrumental track
titled “Zippy Beat.” The application names Jason Herbert and
Cynthia Schmidt as the authors of the work. The file name for the
deposit copy reads, “Zippybeat2012byJasonandDavid.mp3.” The
registration specialist will communicate with the applicant, because
there is a significant variance between the names entered in the
application and the names from the deposit copy.
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613.10(B)(2)

e Anapplication for a musical work names Randy Potemkin as the
author, but the deposit copy states “music by Mary Jones.” The
registration specialist will communicate with the applicant. The
applicant confirms that the work was created by Mary (rather than
Randy). The specialist will replace the name given in the application
with the name given on the deposit.

e Anapplication for an article names Randolph Smith and Jason
McCombs as co-authors of the work and the pseudonymous box is
checked “no.” The deposit copy states that the work was “written by
Randolph Smith and George Bilford.” The registration specialist will
communicate with the applicant. The applicant confirms that the
work was created by Randolph, Jason, and George. The specialist
will add George’s name to the registration record and register the
claim. The specialist will add a note to the registration record
indicating that the file contains correspondence.

Variance Between the Number of Authors Named in the Application and
the Number of Authors Named in the Deposit Copy(ies)

If the authors named in the application are more numerous than the authors named in
the deposit copy(ies), the registration specialist may register the claim if the
information specified on the deposit copy(ies) appears to be incomplete, provided that
the application has been certified by or on behalf of one of the authors who is named in
both the application and the deposit copy(ies). If the application has been certified by an
author who is named in the application but not the deposit copy(ies), the specialist will
communicate with the applicant.

Examples:

e Melissa Monet submits an application to register a song. The
application names Melissa Monet and Robert Dearborn as the
author of “music and lyrics,” but a statement on the deposit copy
reads, “music and lyrics by Melissa Monet.” The registration
specialist may register the claim if he or she determines that the
song was created by Melissa and Robert and that the statement on
the deposit copy is incomplete.

e Thomas Truxton submits an application to register the manuscript
for a children’s book. The application lists Tom Truxton and Bobbie
Park as the authors of the “text” and Cindy Cove as the author of the
“artwork.” A statement on the cover of the manuscript reads, “Story
by Tom Truxton; Illustrations by Cindy Cove.” The registration
specialist may register the claim if he or she determines that the
work was created by Tom, Bobbie, and Cindy, and that the
statement on the cover of the manuscript is incomplete.

e An application for a multimedia work names Reba McKenzie, Suzie
Jones, and Billy Jones as the co-authors of the work. Billy signed the
certification. A statement on the deposit copy reads “By Reba
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McKenzie and Suzie Jones.” Because Billy’s name does not appear on
the deposit, the registration specialist will communicate with the
applicant to determine if Billy is, in fact, an author of this work.

If the authors named in the deposit copy(ies) outnumber the authors named in the
application and if it is clear that the unnamed authors created the copyrightable
material that the applicant intends to register, the registration specialist will
communicate with the applicant.

Examples:

e An application is submitted for a book that contains text and
photographs. The application names John Hously as the author of
the “text.” A statement on the deposit copies reads “Written by John
Hously; Photographs by Larry Fogley.” The registration specialist
will register the claim without communicating with the applicant.
The applicant asserted a claim in the text (rather than the
photographs), the author of the text is named in the application, and
there is no conflict between the name that appears in the
application and the name that appears in the deposit copies.

e An application for a song titled “Running Up the Down Escalator”
names Mark Richards and David Anderson as the authors of the
work. The liner notes state that the song was written by Mark
Richards, David Anderson, and Stephen Davis. In the Note to
Copyright Office field the applicant confirms that Mark and David
are the sole authors of this work and that the statement on the
deposit copy is incorrect. The specialist will register the claim, and
will add a note to the registration record indicating that there is
correspondence on file.

e (Catherine Jones submits an online application for a screenplay
titled Systemic Collapse. The application names Catherine as the
author for the “text,” but the screenplay states “Systemic Collapse by
Catherine Jones and Howard Finkelman.” The registration specialist
will communicate with the applicant to determine whether
Howard’s name should be added to the application as a co-author of
the text.

e Anapplication is submitted for a CD naming Cathy Gardner as the
author of music, lyrics, and artwork. However, the deposit copy
names Cathy as the author of the music and lyrics and James Holmes
as the author of the artwork. The registration specialist will
communicate with the applicant to determine if James should be
added to the application as the author of the artwork.
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613.10(C)

Name of Author Not Required

As discussed in Section 613.3 the applicant should not provide the name of any person
who created material that is not owned by the copyright claimant or material that the
applicant does not intend to register. Likewise, the applicant should not provide the
name of any person who created material that is de minimis or uncopyrightable.

As a general rule, if the applicant fails to mention an author who is named in the deposit
copy(ies) or elsewhere in the registration materials, the registration specialist will not
communicate with the applicant if it is clear that the claimant does not own the
copyright in that author’s contribution or if it is clear that the applicant does not intend
to register that contribution. In making this determination, the specialist may consider
the title of the work, the copyright notice, or any other information given in the deposit
copy(ies) or elsewhere in the registration materials. If appropriate, the registration
specialist may add an annotation to the registration record to clarify the information
given in the application or to add information that appears in the deposit copy(ies) or
elsewhere in the registration materials.

Examples:

e Technology Law Guides, Inc. submits an application to register a
textbook titled Software and Internet Law (Second Edition). The
application names Maria Scott as the author of “text.” A statement
on the title page reads, “Second Edition Editor in Chief: Maria Scott,
Contributing Editors Terry Johnson, Belinda Boswell, et al.” The
registration specialist will register the claim if he or she determines
that the applicant only intends to register the new material that
appears in the second edition, that Maria is the author of the new
material, and that Terry and Belinda did not
contribute copyrightable authorship to the second edition.

e An application is submitted for a 500 page biography of Charles de
Gaul. The deposit copies name Pierre Lafayette as the author of the
work and Laurent Etienne as the author of the foreword that
appears at the beginning of the book. The applicant names Pierre as
the author of “text,” but does not mention the author of the
foreword. The registration specialist will register the claim because
it appears that the applicant only intends to register the text of the
biography, rather than the text of the foreword.

e An application names Terrawn Dooley and Jessica Brown as co-
authors of a travel brochure. The copy contains text and artwork,
along with the statement “Written by T. Dooley and J. Brown.
Artwork by Kyle Ritz.” The registration specialist will register the
claim because the text and the artwork appear to be separately
owned and the applicant appears to be asserting a claim in the text,
but not the artwork. To clarify the scope of the claim, the specialist
may add an annotation, such as: “Regarding author information:
statements on deposit copy indicate text by Terrawn Dooley and
Jessica Brown.”
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613.10(D)

613.10(E)

If the applicant fails to mention an author who is named in the deposit copy(ies) or
elsewhere in the registration materials, the registration specialist will not communicate
with the applicant if the author’s contribution appears to be de minimis or
uncopyrightable.

Examples:

e Darryl Cooper submits an application for a screenplay titled Better
Safe Than Sorry. Both the application and the deposit copy name
Darryl as the author of the work. In the Note to Copyright Office
field, the applicant explains that his friend Tom Klein came up with
the title for the work. Because titles are uncopyrightable and
because the applicant did not claim the title in the application, the
registration specialist will register the claim without
communicating with the applicant.

e An application is submitted for a photograph that contains an image
of a fashion model together with the phrase “Not to be
outdone.” The application names Jordan Johnson as the author of
the photograph. The deposit copy names Jordan as the author of the
“photograph” and Marci Adams as the author of the “text.” Because
the text is a short phrase that is uncopyrightable and because that
applicant did not claim the text in the application, the registration
specialist will register the claim without communicating with the
applicant.

Name of Author Unknown

The registration specialist will communicate with the applicant if the applicant states
that the author of the work is “unknown,” “not known,” or the like, because this type of
statement suggests that the applicant and/or the claimant may not be entitled to
register the work.

Name of the Author Omitted: Works Created by a Single Author

If the work was created by a single author, the applicant should identify the author of
that work (unless the applicant has checked the box indicating that the work is

an anonymous or pseudonymous work). For guidance in identifying the author of the
work and completing the fields for an anonymous or pseudonymous work, see Sections
613.9, 615.1(B), and 615.2(B).

If the applicant fails to identify the author in an online application, the application will
not be accepted by the U.S. Copyright Office’s electronic registration system.

If the applicant fails to identify the author in a paper application, the registration
specialist will communicate with the applicant. If the author’s name is provided
elsewhere in the registration materials, the specialist may add that name to the
registration record with an annotation.
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613.10(F)

Examples:

Carmela Rosario submits an application on Form VA for an ink
drawing. The Name of Author space and the anonymous box have
been left blank and the author’s name does not appear anywhere on
the deposit copy. Carmela signed the certification and checked the
box indicating that she is the author of this work. The registration
specialist will add Carmela’s name to the Name of Author space, and
will register the claim with an annotation, such as: “Regarding
author information: name added from certification statement on
application.”

Tilly Staib submits an application to register a song using Form PA.
The Name of Author space and the Anonymous box have been left
blank. The author’s name does not appear on the deposit copy, but
the applicant checked the box in space 5(b) indicating that “This is
the first application submitted by this author as copyright claimant.”
The registration specialist will add Tilly’s name to the Name of
Author space, and will register the claim with an annotation, such
as: “Regarding author information: name added by Copyright Office
from statement, ‘this is the first application submitted by this author
as copyright claimant.”

An application is submitted for a sound recording on Form SR. The
applicant did not provide the name of the author and the
Anonymous box has not been checked. A statement on the deposit
copy states that the work was “recorded and produced by Raymond
Cudloe.” The registration specialist will add Raymond’s name to the
Name of Author space, and will add an annotation to the
registration record, such as: “Regarding author information: name
added by Copyright Office from statement on copy.”

The Office receives an application to register a book on Form TX.
The Name of Author space and the Anonymous box have not been
completed. A statement on the title page of the work reads, “The
Spiritual Customs of the Dakota Tribes. Tom Painter.” The
registration specialist will add Tom’s name to the Name of Author
space, and will add an annotation to the registration record, such as:
“Regarding author information: name added by Copyright Office
from statement on copy.”

Name of an Author Omitted: Works Created by Large Numbers of Authors

If the work was created by a large number of authors, the applicant is encouraged to
provide the name of each author in the application where it is feasible. Likewise, if the
work contains or consists of separate and independent works created by a large number
of authors and if the claimant owns the copyright in each of those contributions, the

applicant is encouraged to identify the author of each contribution.
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614.1

614.1(A)

614.1(B)

The Office will accept an application that provides representative names and identifies
the number of additional authors included in the claim (e.g., “John Jones, Will Smith,
Fred Johnson, and thirty-five other contributors”). However, the registration specialist
will not add missing names to the application, even if the authors’ contributions are
clearly specified in the deposit copy(ies) or elsewhere in the registration materials.

NOTE: One district court has concluded that if the applicant does not identify each
author in the application, the registration does not cover any portion of the work that
was created by an unnamed author. See Muench Photography, Inc. v. Houghton Mifflin
Harcourt Publishing Co., 712 F. Supp. 2d 84, 94-95 (S.D.N.Y. 2010), abrogated on other
grounds by Reed Elsevier, Inc. v. Muchnick, 559 U.S. 154, 157 (2010);

The Fourth and Ninth Circuits have reached the opposite conclusion, holding that a
registration for a collective work may cover the constituent elements of that work even
if the authors of those elements are not specified in the registration. See Alaska Stock,
LLC v. Houghton Mifflin Harcourt Publishing Co., 747 F.3d 673, 685 (9th Cir. 2014); Bean
v. Pearson Education, Inc., 2014 U.S. App. LEXIS 19869, at *2 (9th Cir. Oct. 10,

2014); Bean v. Houghton Mifflin Harcourt Publishing Co., 2014 U.S. App. LEXIS 19858, at
*2 (9th Cir. Oct. 10, 2014); Metropolitan Regional Information Systems Inc. v. American
Home Realty Network, LLC, 722 F.3d 591, 599-600 (4th Cir. 2013); Craigslist Inc. v. 3Taps
Inc., 2013 U.S. Dist. LEXIS 61837, at **34 (N.D. Cal. Apr. 30, 2013). 614  Works
Made for Hire

Completing the Application: Works Made for Hire

This Section provides guidance on completing an application to register a work made for
hire. For a definition of works made for hire, see Chapter 500, Section 506. For guidance
in determining whether a particular work qualifies as a work made for hire, see Chapter
500, Section 506.4.

A work made for hire may be registered with an online application or with a paper
application submitted on Forms TX, VA, PA, SR, or SE.

The Single Application may not be used to register a work made for hire. For a
discussion of the Single Application, see Chapter 1400, Section 1402.5.

Year of Completion and Date of Publication

The term for a work made for hire is based on the year that the work was created or the
date that the work was published. Therefore, the applicant must provide this
information when completing an online application or a paper application. For guidance
on completing this portion of the application, see Sections 611 and 612.

Identifying the Author of a Work Made for Hire

When completing an application the employer or the party that ordered or
commissioned the work should be named as the author (rather than the individual who
actually created the work). In other words, if the work was created by an employee
acting within the scope of his or her employment, the employer should be identified as
the author (not the employee). If the work was specially ordered or commissioned as
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614.1(C)

614.1(D)

a work made for hire, the person or organization that ordered or commissioned the
work should be listed as the author (rather than the individual who actually created the
work). See 17 U.S.C. § 201(b).

If the employer or the party who ordered or commissioned the work is an individual,
the applicant should enter that individual’s first and last name in the field marked
Individual Author. If the employer or the party that ordered or commissioned the work
is an organization, the applicant should provide the full name of that organization in the
field marked Organization Name. In both cases, the applicant should choose “yes” in
response to the question “Is this author’s contribution a work made for hire?”

NOTE: If an organization is named as the author of the work, the box marked “Is this
author’s contribution a work made for hire?” must be checked “yes.” If the applicant
provides the name of an organization and checks the “no” box, the application will not
be accepted by the electronic registration system.

When completing a paper application, the applicant should list the name of the employer
or the party that ordered or commissioned the work on line 2(a) of the application in
the space marked Name of Author. Additionally, the applicant should choose “yes” in
response to the question “Is this author’s contribution a work made for hire?”

Identifying the Citizenship and / or Domicile of the Author

If the work was created by an employee acting within the scope of his or her
employment and if the employer is an individual, the applicant should identify the
employer’s country of citizenship and domicile (rather than the employee’s citizenship
or domicile). Likewise, if the work was specially ordered or commissioned as a work
made for hire and if the hiring party is an individual, the applicant should provide
citizenship and domicile information for the party that ordered or commissioned the
work (rather than the individual who actually created the work). By contrast, if the
work was created for a company, organization, or other legal entity, the applicant should
identify the country where the entity is domiciled, but need not provide a country of
citizenship for that entity.

When completing an online application, the applicant should provide this information
by selecting one of the countries listed in the drop down menus that appear under the
headings Citizenship and/or Domicile. When completing a paper application the
applicant should insert this information on space 2. If the employer or the party that
ordered or commissioned the work is a citizen of or domiciled in more than one country,
the applicant may specify any of the countries that establish that the work is eligible for
copyright protection under U.S. copyright law. For additional guidance on completing
this portion of the application, see Section 617.

Year of Birth and Death Not Required for Works Made for Hire

When completing an online or paper application, the applicant will be asked to identify
the year that the author was born and the year that the author died. If the work is

a work made for hire, this portion of the application should be left blank, even if the
author is an individual, rather than a company or organization. The year of the author’s
birth and death is not required in this situation, because the term of copyright for a
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work made for hire is based on the year the work was created or the year the work was
published, rather than the author’s year of death. 17 U.S.C. § 302(c).

614.1(E) Registering a Work Made for Hire as an Anonymous or Pseudonymous Work

A work is considered an “anonymous work” if “no natural person is identified as author”
on the copies or phonorecords of the work. 17 U.S.C. § 101. A work is considered a
“pseudonymous work” if “the author is identified under a fictitious name” on the copies
or phonorecords of the work. 17 U.S.C. § 101. If the author’s name appears on the copies
or phonorecords, the work is not an anonymous or pseudonymous work, even if the
author does not wish to reveal his or her identity in the registration record.

The statute implies that anonymous works and pseudonymous works are limited to
works created by natural persons. Compare 17 U.S.C. § 101 (definitions of “anonymous”
and “pseudonymous” works) with 17 U.S.C. § 302(c) (indicating that the term for
anonymous and pseudonymous works may be based on the life of the author if his or
her identity is revealed before the copyright expires). If the applicant checks the box
indicating that the work is a work made for hire and checks the box marked Anonymous
or Pseudonymous and/or leaves the Name of Author field/space blank, the registration
specialist will communicates with the applicant. The specialist will explain that a work
made for hire cannot be registered as an anonymous or pseudonymous work and that
the author’s full name should be provided in the registration record.

Examples:

e An application is submitted for a “tell all” book about a famous
celebrity. Both the application and the deposit copies state that the
author of this work is “Anonymous.” The Tattletale Press, LLC is
named as the copyright claimant. The work made for hire box is
checked “yes” and no transfer statement has been provided. The
registration specialist will communicate with the applicant. The
specialist will explain that if the work is actually a work made for
hire it cannot be registered as an anonymous work. In this case, the
specialist will ask authorization to give the author’s full name in the
registration record and answer “no” to the anonymous question. By
contrast, if the work made for hire question was answered “yes” by
mistake and the work truly is anonymous (i.e., not a work made for
hire and no natural person is named on the deposit copies), then the
specialist will request authorization to answer “no” to the work
made for hire question, and to add a transfer statement to the
registration record.

e An online application is submitted for a photograph and names
Global Icons as the author and claimant for the work. The
pseudonymous question is answered “yes.” In the Pseudonym field,
the applicant entered the name “Photograph My World.” The
registration specialist will communicate with the applicant to
explain that a work authored by a company or other legal entity
cannot be registered as pseudonymous. The specialist will request
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614.2

614.2(A)

authorization to remove all reference to the work being
pseudonymous. If it is determined that the company uses both
names (Global Icons and Photograph My World), the specialist also
may request that the relationship between the names be identified
in the registration record using terms such as: “Global Icons doing
business as Photograph My World” or “Global Icons also known as
Photograph My World.”

For a general discussion of anonymous and pseudonymous works, see Section 615.

Identifying the Claimant for a Work Made for Hire

When completing an online application or paper application, the applica