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GENERAL COUNSEL CARSON: Good nmorning. |'m
David Carson. I'"'m the Copyright Ofice General
Counsel and 1'd like to welconme everyone to this
Washington, D.C. hearing in the Section 1201 rule
maki ng. Mary Beth Peters, a Registered Copyright,
unfortunately is home sick today and cannot attend,
but she will be reviewi ng the transcripts.

This hearing is part of the on-going rule
maki ng process nmandated by Congress under Section
1201(a)(1), which is added to Title 17 of the United
St at es Code.

Section 1201(a)(1) provides that the
Li brari an of Congress may exenpt certain classes of
works from the Prohibition against G rcunvention of
Technol ogic  Measures that control access to
copyrighted works. These exenptions last for three
years and nay be used by persons who are engaging in
non-i nfringi ng uses.

The purpose of this rul e maki ng proceedi ng
is to determ ne whether there are particular classes
of works as to which users are or are likely to be
adversely affected in their ability to nmke non-

infringing wuses, if they are prohibited from
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circunventing the technol ogical access control
measur es.

Pursuant to the Copyright O fice's Notice
of Inquiry, which was published in the Federal
Regi ster on Cctober 3" 2005, the Ofice has received
74 initial coments proposing exenptions to the
prohi bition on circunmvention and 35 reply comments,
all of which are avail abl e for view ng and downl oadi ng
fromthe Copyright Ofice' s website.

This i s our second day of hearings inthis
rule making. W had originally set aside four ful
days for hearings here in Washington and two days in
Palo Alto, California, but based on the nunber of
persons who requested to testify, we did not need al
of those days. W have already conducted a hearing
| ast week in Palo Alto on March 23 and we will be
conducti ng hearings over the course of two additional
days after today. This Friday, March 31° in the
morni ng and the afternoon and next Monday, April 3"
i n the norning.

W intend to post the transcripts of al
of the hearings on our website when they're avail abl e,
a few weeks after the conclusion of the hearings.

The comments, reply coments and hearing

testinmony will formthe basis of evidence inthis rule
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maki ng, which after consultation with the Assistant
Secretary for Conmunications and Information in the
Depart ment of Commrerce, will result in the Register's
recommendation to the Librarian of Congress.

The Librarianwi || rmake a determ nati on by
Cct ober 28'", 2006 on whether exenptions to the
prohi bi tion agai nst circumvention shoul d be instituted
during the ensuing three year period and i f exenptions
shoul d i ssue, what particul ar cl asses of works should
be subj ect to those exenptions fromthe prohibition on
ci rcumventi on.

The format of this hearing will be divided
intothree parts. First, witnesses will present their
testinmony. This is your chance to make your case to
us in person, explaining the facts and making the
| egal and policy argunments that support your claim
that there should or should not be a particular
exenpti on.

The statements of the witnesses will be
foll owed by questions from nenbers of the Copyright
O fice panel. The panel may be asking sonme tough
guestions of the participants in an effort to define
and refine the issues and the evidence presented by
bot h si des. This is an ongoing proceeding and no

deci si ons have yet been made as to any critical issues
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In an effort to fully obtain relevant
evi dence, the Copyright Ofice reserves the right to
ask questions in witing of any participants in these
proceedi ngs after the close of the hearings.

After the panel has asked its questions of
the witnesses, we intend to give the w tnesses the
opportunity to ask questions of each other. If we
haven't managed to conme up with all of the tough
guestions that should be asked of each of you, we're
confident that one of your felloww tnesses is likely
to do the job for us.

Wth that, let me now introduce you the
ot her nenbers of the Copyright Ofice panel. | would
request anyone with cell phones, please, turn off your
ringer. First, to ny right is Jule Sigall, the
Associate Register for Policy and International
Affairs. To ny imediate left is Rob Kasunic, a
Principle Legal Advisor in the Ofice of the General
Counsel and to his left is Steve Tepp, another
Principle Legal Advisor in the Ofice of the General
Counsel

Qur first panel consists of Jonat han Band,
testifying for the Library Copyright Alliance, and

Steve Metalitz, testifying on behalf of a nunber of
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joint reply coomenters, and they're here to testify on
the foll ow ng proposed exenption, which would be a
renewal of an exenption al ready exi sting, conpil ations
consisting of lists of internet |ocations bl ocked by
comercially mar ket ed in-filtering sof tware
applications that are intended to prevent access to
dormai ns, websites or portions of websites, but not
including lists of internet |ocations blocked by
software applications that operate exclusively to
protect against danmage to a conputer or a conputer
network, or lists of internet |ocations blocked by
software applications that operate exclusively to
prevent receipt of e-mail

M. Band, you're here to testify in
support of this proposal, so we'll |et you have the
floor first.

MR. BAND: Thank you very nuch. As you
nmentioned, this is -- what we're seeking here is a
renewal of an existing exenption that was granted
three years ago and at the tinme, we argued that the
i ssue of censorware was of great public concern. That
significance has not dimnished. |f anything, it has
cone back to the fore front.

As many of you know, there is this ongoing

l[itigation concerning COPA, the Child Online
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Protection Act and one of the issues there is, the
Government is arguing that filter -- is that
censorware is not an effective neans of protecting
children and this is, of course, is falling fromthe
Suprene Court's ruling. When the Suprenme Court found
COPA to be Unconstitutional, it argued that there were
less restrictive neans available of protecting
children and one of the things they nentioned was
filters or censorware, dependi ng on your point of view
and what you want to call them and then the
Governnment, again, is arguing that censorware is not
an effective neans and as part of that litigation
it's been trying to get information from search
engi nes.

And so, there's been this whol e satellite
l[itigation over the information that Google needs to
turn over. They issued subpoenas to Google and sone
of the other search engines there. Sone of the search
engi nes conplied to varying degrees. Google filed a
Motion to Quash and now that that has been wor ked out
-- but in any event, the point is that the issue of
censorware and the effectiveness of censorware is
still an issue of great concern.

There also is ongoing litigation all the

ti me about spyware, adware and you have conpani es t hat
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again, are sort of -- that you can -- when you can put
on your conputer software that is searching for
spyware and adware and then you have the conpanies
that flags whether a certain programis spyware or
adware and then there's, again, litigation by the
conpani es that have put that software, claimng that
they' re not spyware or adware.

So agai n, this issue of, agai n,
censorware, filters, whatever you want to call it, is
acritical issue of significant public interest and in

deed, even in the Gokster case, the Court talked

about, again, these filtering technol ogi es and ways of
usi ng technol ogies to prevent file sharing.

And so, we can see -- in the future you
can only see an increase in the anmount of the use of
software to prevent access to certain products or to
prevent access to certain websites.

And so, again, the listing, the database
that lists what is on the black Iist or what isn't on
the black list is an issue that will be -- remain of
great significance and it's inportant for the public
to have access to those lists, to be able to know what
i s being blocked, what is not being bl ocked.

Again, in the last round three years ago,

there was a | ot of discussion about whether these --
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and this always goes to the effectiveness of these
progr ans. There was argunents that they were
typi cally both over-inclusive and under-incl usive and
the issue was how do you denobnstrate that over-
i ncl usi veness and under-i ncl usi veness?

So again, this is an issue of great
concern. It remains an issue of great concern and it
will, if anything, continue to be or -- and issue of
growi ng concern

Now, wth respect to the specific
exenption that was granted three years ago, there's
been no suggestion in the reply coments that this
exenption has in any way caused any harm to content
provi ders, that it has been abused i n any manner. And
so, there -- with respect to the issue of -- the
factors that are listed that the Librarian is to
consider the fourth factor, you know, the effective
ci rcunvention on technol ogi cal neasures of the market
for the value of the copyrighted works, and there's
been no denonstration of any harm here over the past

t hree years.

Now, the -- in the reply comments there
was a suggestion, well, nmaybe this exenption has in
fact not been very used -- has not been used very

often and it is sonewhat difficult to determ ne that
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and thisis, | think, going to be a bit of a recurring
theme with respect to a |l ot of the existing exenptions
-- the renewal of the existing exenptions, that it's
going to be often difficult to show whether or not
t hey have been used, because the people who use them
are the end users. And so, unless you're able to find
a specific end user who has in fact used it and is
willing to stand up and say, "I have used this

exenption," it is goingto be difficult to denonstrate
that it has been used.

That is a-- evennoredifficult than this
situation for two reasons. One is that, as indicated
in the reply cooment filed by Seth Finkel stein, that
there is a lot of bad blood, if you will, between the
peopl e who do the circunvention of censorware and t he
censorware conpani es. And, you know, they're always
flam ng each other on the internet and naking all
ki nds of accusations agai nst each other. And so, to
the extent that there are people who are engaging in
this kind of research, they want to keep their heads
down because they don't want to be targets of
retribution.

What makes it even worse in this specific

instance is the fact that the software that is likely

-- the censorware software, the software t hat woul d be
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exam ned that you would have to engage in the
circunvention to determne what the black list of
bl ocked sites is, alnbst always in acconmpani ed by an
End User License Agreenment, a EULA. And that EULA
al nrost always prohibits any kind of reverse
engi neering or ci rcunvention of t echnol ogi cal
protection neasures.

So, you have sort of a catch-22 that
energes in this situation, that, you know, an
exenption was granted three years ago. People want to
use the exenption. They can't use the exenption or

they're afraid to use the exenption because if they

do, they' Il be sued for breach of contract and then,
they can't conme to you now and say, "Well, we now want
to have a renewal of the exenption." But of course --
and, you know, we can -- the issue ultinmately of

preenption of these End User License Agreenents, when
you have a specific exception under the Copyright Law,
that issue has not been decided definitively by the
Suprene Court, hopefully sone day they will, cone to
t he deci sion. The case | aw, as you know, is somewhat
uncl ear and there are deci sions goi ng both ways. But
certainly, the nore recent GCrcuit Court decisions
have -- the Federal G rcuit, the Baystate decision and

t hen t he Davi dson decision in the 8" Circuit suggests
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that there isn't preenption and that that suggests
that these users do have -- are right to fear a breach
of contract suit and a liability for a breach of
contract if they abide by the ternms of the specific
exenption you granted, but those ternms happen to

vi ol ate the EULA

And so, we do have, again, as | indicated,
a bit of a catch-22 here. Still, | think given that
the -- there is a significant public interest, given

that there has not been any denponstrated harm
resulting from this exenption, | believe this
exenption should be renewed. Thank you very nuch.

GENERAL COUNSEL CARSON: Thank you. M.
Metalitz?

MR. METALI TZ: Thank you very nuch. I
appreci ate the opportunity to be here agai n on behal f
of the 14 organizations making up the joint reply
cormenters and | think I'Il be very brief on this
guestion. | think the issue here is how the Ofice
and the Librarian are going to apply the standards
that they derived from the statute and that they
announce quite clearly, both in the registered
recommendati on of 2003 and in the Notice of Inquiry
for this proceeding in 2005. And actually, the Seth

Fi nkel stein reply coment reprints both of those
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al most in full on page two.

And just to read the first sentence,
exenptions are reviewed de novo and prior exenptions
will expire, wunless sufficient new evidence is
presented in each rule making that that prohibition
has or is likely to have an adverse effect on non-
infringing uses. And the Register also noted three
years ago, her disagreenment with conmenters who
suggested that an exenption can be renewed if
opponents of an exenption do not prove that adverse
effects identified in a previous rul e nmaki ng have not
been cured.

The burden of proof for an exenption rests
with its proponents. The fact that an exenption was
granted in the previous rule nmking creates no
presunpti ons.

| think M. Band fits the description of
a comenter who suggests the exenption should be
renewed because no one has cone forward with evidence
t hat the probl emthat was denonstrated t hree years ago
has di sappeared. But | think that m stakes what the
burden of production and burden of persuasion is in
t hi s proceedi ng.

| think if you |look at M. Finkelstein's

reply comment, it tells you a couple of things that
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are relevant here. First of all, | think that's the
main place that you would | ook because the Library
Copyright Alliance filing actually says nothing. It
says that this exenption ought to be renewed, but it
provi des no argunent or evidence for its renewal.

M. Finkelstein's reply coment does. He
says not hing has changed in the past three years in
terms of the relevant law or the technol ogical
protection measure. Well, again, that nmay not be
exactly the issue that this proceeding is designed to
addr ess. This proceeding asks the question, are
peopl e being inhibited or prevented in their ability
to make non-infringing uses or are they likely to be
so prevented in the next three years?

| don't think M. Finkelstein has nuch to
say on that, because as he also nentions in his reply
coment, | have been driven to abandon censorware
decryption research

So, the activity of M. Finkel stein, which
| think was very explicitly, the type of use that
notivated the Ofice to recognize this exenption in
2000 and 2003. He's not doing it anynore. That's his
testinmony. Now, it's possible that other people are
doing it, but | don't think there is any evidence on

the record of that.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

16

M. Band has poi nted out that the general
topi c of censorware and filtering is still a very big
topic of public interest and he's absolutely right
about that. But the fact that, for exanple, in the

G okster case filtering was discussed, doesn't have

anything to do with this exenption. This exenption
isn't about filtering. It's only about a certain type
of filtering that consists of a software application
that includes lists of internet |ocations bl ocked by
-- lists of internet locations or lists that have been
intended to prevent access to donmins, websites or
portions or websites.

In the G okster case, the issue wasn't

access to a website or access to a domain, it's what
happened after people had access to a donain,
downl oaded sone software and were freely trading
private copies online.

So, the fact it has sonething to do with
filtering doesn't really tell you very nmuch about
whether there is still a need to recognize an
exenption in order to allowthe kind of activity that
M. Finkelstein was engaged in, but is no I|onger
engaged i n.

M. Band has suggested two ot her reasons

why -- | think I would characterize his statenment as
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reasons why you should reconmmend renewal of this
exenption, even if there isn't evidence that people
are maki ng use of it or evidence that peopl e are being
inhibited in their non-infringing use because of
Section 1201(a)(1).

The first was that the researchers need to
keep their heads down because there's a |ot of bad
bl ood and harsh | anguage flying around between some
purveyors of filtering software and sonme of the
researchers. |I'msure that's true. 1In fact, reading
M. Finkelstein's comments, | think there's a |ot of
bad bl ood and a | ot of harsh | anguage flying around,
i ncluding -- perhaps between researchers thensel ves.
" m not sure at what you point you can say that the
heat of the rhetoric that's involved in a di spute such
as this would by itself, justify deviating fromthe
standard that the Register set out and that's
contained in the Notice of Inquiry regardi ng evi dence
for recogni zi ng an exenption a second tine or athird
tinme.

And the other -- his other point was that

there's a catch-22 situation here because there nmay be

contractual restrictions on circunvention. Well, if
that's the case -- first of all, | don't think we've
heard -- I'mnot sure that that has been brought up
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before. | don't think it's been brought up in this
context before. But even if it's the case, the
recognition of an exenption in this area doesn't
really solve that problem |If there's a EULA and i f
it's enforceable and if it's not preenpted, then
peopl e who violate it, presumably, may be subject to
contractual renedies.

And so, the Copyright Ofice ruling one
way or the other on this doesn't really change that
situation. This only goes to whether they could be
liable, regardless of contract, under 1201(a)(1) and
there again, | think we -- | don't know that there's
anything in the record to denonstrate that there are
people out there who wish to nake this use and if
they're being inhibited in their ability to do so or
woul d be inhibited in their ability to do so, if this
exenption were not recogni zed for the next three year
peri od.

So, our only nessage here really is to
encourage the Register and ultimately, the Librarian
to follow the statute and follow the standards that
are set out in the -- in her recomendation in 2003
and the Notice of Inquiry of 2005 and apply those
standards to the record before you -- with regard to

this exenption. Thank you.
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GENERAL COUNSEL CARSON: Thank you. M.

Band, would you like to say anything in response?

MR. BAND: No.

GENERAL COUNSEL CARSON: Ckay. We'll start
our questioning with Steve Tepp then.

LEGAL ADVI SOR TEPP: Thank you. M. Band,
let me start with you. As has already been el uded, we
had both in the 2000 and 2003 rul e makings, direct
testimony fromsonmeone engaged i n the sort of activity
for which exenption is sought, again, this year. And
so, | think | need to start by asking you what
evi dence do you have that filtering software is or is
likely to be inthe next three years, distributed with
access controls that prevent access to or control
access to, the list of internet |ocations bl ocked by
t hat sof tware?

MR. BAND: Well, |, in preparation for
this hearing, called around the likely suspects of
people |I know who are in -- who do work in this area

and what they told me was basically this EULA point,

that there -- that the software is out there. That
the filtering software is still distributed. It is
still distributed with technol ogi cal protections, but

that there are these EULA' s and because of the EULA' s

and because of the recent case law, they are not
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engagi ng in the circunvention, and that gives rise to
this catch-22 situation

But | don't have, you know, at this point,
| sinply -- it's sinply ny conversations with people
who are in the field and | amrelaying to you what
t hey have sai d.

LEGAL ADVI SOR TEPP: kay. Let ne take
this in one direction and then back in another. W
can either take that as sufficient evidence for
what ever the statutory standard is, and | think we've
articul ated what -- how we read the standard, or not
because there doesn't appear to be rmuch else in the
record to date in terns of evidence that thisis or is
likely to be a continuing issue.

So, let's start by assum ng that it's not
enough evidence for the standard we've articul at ed.
Do you think that there is a standard supported by the
statute that would allow essentially the sentence
you've just said, that you' ve spoken to sone likely
suspects in the field? |Is there a standard by which
that' s enough evidence for us to grant an exenption?

MR. BAND: Well, | think that, again, this
is sort of a unique situation, given this peculiar
catch-22. | nmean, there's no question that you did

feel three years ago that there was sufficient
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evi dence, and now we have a situation where because of
these EULA' s, that the community of |ikely people
basically has sort of said, "Well, there's -- this is
a pointless activity at this point because of the case
| aw and because of the EULA s."

So, that again, it leads to, as | said,
it's a catch-22. | think, again, that given the
continui ng i nportance of censorware and gi ven t he fact
t hat knowi ng what is bl ocked and is not bl ocked is of
continuing inportance of continuing public interest,
that it makes sense to | eave the exenption in place so
that when -- if and when the Supreme Court properly
rules on this issue and deci des that when you -- you
know, that a shrinkwap prohibition, contained in a
mass- mar ket product, that that is preenpted by the
specific provisions or specific exenptions in the
Copyright Act or that are -- specific exenptions that
are adopted by the Copyright Ofice and the Librarian
pursuant to this rule naking, that then there is an
exenption in place to all ow people to do this kind of
research.

LEGAL ADVI SOR TEPP: So, all right, then
let me take it back the other way because you' ve sort
of lead nme there already with your answer. Even

assuming that the evidence and the record is
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sufficient to neet the standard to grant an exenpti on,
or inthis case, renewthe exenption, it's essentially
your testinony that it wouldn't matter, at |east
pendi ng sone ot her substantial change or event in the
| aw or marketing practice?

MR BAND: | think that it is probably
likely that if this exenptionis renewed, you will not
all of the sudden see a torrent of research because of
the EULA problem And again, there is, you know,
whet her you want to call it a catch-22 or chi cken-and-
egg position, | would certainly hope that if the issue
ever got before the Suprene Court, that the Copyright
Ofice would file an am cus brief urging the Court to
say, "Look, if we grant an exenption, then that should
be controlling here and the fact that, again, you have
t hese mass-market products, that would say you can't
do that." That that shoul d not override what Congress
determ nes or what the Ofice determn nes.

LEGAL ADVI SOR TEPP: kay, thank you. "1
-- nove onto the next person on the panel.

GENERAL COUNSEL CARSON: Jul e, do you have
any questions?

ASSOCI ATE REQ STER SI GALL: | just want to
clarify the question, one question. It's -- well

it's starts with M. Metalitz, but M. Band can answer
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it as well.

Is it your interpretation of our prior
rule makings and the statute that we cannot even
consi der any evidence related to an exenption froma
past proceedings or is it off limts for us to
consider that information in trying to determ ne
whet her an exenption should or should not be granted
inthis proceeding and i f not, how do you propose t hat
we should interpret that evidence or wuse such
evidence, if we're allowed to review it?

MR. METALITZ: Well, | don't think that you
are precluded froml ooking at the evidence in the | ast
proceedi ng, particul arly when you have a corment er who
says, "I want to incorporate it by reference.” You
know, | think it's properly before you.

The probl emis that he then goes onto say,
"I don't do this work anynmore.”™ So, | don't think
he's ina-- he's not in a very good position to say,
nor does he ever say in this coment, that in fact,
the type of use that |ead to the exenption |ast tine
is one that people are still trying to nake and if
they're still prevented from naki ng, because of the
exi stence of 1201(a) (1), which was your decision | ast
time.

So, |I'm not objecting in principle to
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referencing testinony that came in before. | think
that's appropriate. But | think when it's brought in
nmy sonmebody who then goes on to say, "I don't do this
anynore and | don't have any further -- any
information about this," about what the conditions are
now or what they're likely to be in the next three
years, then | don't think it's entitled to nmuch
wei ght .

MR. METALI TZ: M. Band, do you have any
t houghts on that?

MR. BAND: Well, | agree that obviously,
these -- this rule making is not governed by the
strict rules of evidence that govern the, you know,
t hat govern Federal Courts and that it is appropriate
for you to consider whatever you think appropriate.
And so, certainly evidence presented in a prior
proceeding is appropriate and, you know, reading the
newspaper and just your general awareness of what's
going on and the fact that, again, that these --
censorware is being used in a wide variety of context
and will continue to be used, | think that again, al
that i s relevant information that you shoul d consi der.

GENERAL COUNSEL CARSON: All right, M.
Band, you tal ked about things |i ke spyware and adwar e,

but | just want to make sure | understand. You're not
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suggesting that this exenpti on woul d assi st peopl e who
are trying to do research into spyware or adware, are
you?

MR BAND: No, it would be the database or
the list of products, for exanple, or websites that
are being blocked. So, if you -- let's say, if you
get Norton utilities or Symantec and you put that on
your conputer, and then the idea is and the question
is, what is that software bl ocking? And then -- so
then the question beconmes, how are they determning
what is it bl ocking and second, what websites is it --
you know, what's bei ng bl ocked?

And so, then you have a database inside
that software and the issue is just getting access to
that database, sinply to know what is on the
bl acklist? What is being bl ocked?

GENERAL COUNSEL CARSON: Ckay, but | want
to make sure | understand what kind of blacklist
you're talking about. You're talking about a
bl acklist, for exanple, relating to spyware or adware,
per haps?

MR BAND: Well, it could be whatever.
nmean, it could be spyware or adware or it could be
again, this -- the exenption talks about a list of

i nternet | ocations and, you know, but agai n, sonetines
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this -- the software will block |ocations where you
m ght access things that they -- that Synmantec or
Norton or whoever considers to be spyware or adware.

GENERAL COUNSEL CARSON: Al'l right. Now,
| et me understand then what exenption you' re asking
the Ofice to recomend to the Librarian. Are you
asking for -- since the verbatim renewal of the
exi sting exenption, do you want that |anguage to be
t weaked in any respect?

MR. BAND: No, | think just renewal of the
exi sting | anguage.

GENERAL COUNSEL CARSON: All right, then
how do -- I"'mtrying to understand what you just told

us in the context of existing |anguage, because the

second part of the existing exenption says -- the
lights up here aren't very good. |'Il trytoreadit.
One nonent. "But not including lists of internet

| ocations blocked by software applications that
operate exclusively to protect against danage to a
conputer or conputer network or lists of internet
| ocations blocked by software applications that
operate exclusively to prevent receipt of e-mail."
And you may recall the coments we had
last time, which led us to exclude those. That

excl usi on sounds i nconsi stent with what you're telling
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us is part of what you're hoping this exenption would
permt people to do. So, | just want to be clear on
what you're asking for.

MR. BAND: Well, | guess the -- again, the
definition of what spyware or adware is is up for
debate and | guess the point isis that -- ny point is
this, is that there's a lot of software that bl ocks
access to all kinds of things and that it's -- as a
general matter, that research into that area is
appropri at e.

Now, it could very well be that again, if
we're saying that, you know, the word operate
excl usively m ght be, you know, alimting factor, and
so that you could have software that is doing many
di fferent things, blocking access to nmany different
sites. And so that it would be appropriate to know
what' s bei ng bl ocked.

Now again, it could very well be that if
it's a product that is exclusively ainmed at bl ocking
certain kinds of things that would fall within this
exenption, then that would be -- that would not be
permtted.

GENERAL COUNSEL CARSON:. Ckay, let's talk
about the EULA i ssue that you spent sone tine tal king

about. | want to nmake sure | understand A) what's in
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the record and B) what you've told us you' ve heard
from ot her peopl e about the EULA issue.

First of all, I think I"mright that apart
fromwhat you' ve told us, there's nothing |I' maware of
in our record thus far that tal ks about EULA s being
any ki nd of inpedinent to people engaging in the kind
of conduct that this exenption was designed to permt
people to engage in. 1Is that correct?

MR. BAND: As far as | know, yes, that's
right.

GENERAL COUNSEL CARSON: Al'l right. Now,
so basically, the only information we have right now
about EULA's is what you tell us you' ve heard from
ot her peopl e. Have any of them told you that they
have actually been threatened with suit for breach of
a EULA if they engage in this kind of conduct?

MR. BAND: The conversations did not get
that far.

GENERAL COUNSEL CARSON: Al'l right.

MR. BAND: So, no, they have not.

GENERAL COUNSEL CARSON: So, we know there
is sone fear on the part of some people that they
m ght be sued, but we don't know the basis for that
fear. Is that a fair, accurate characterization of

what we know ri ght now?
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MR. BAND: Well, no, | nean, they have said

that they' re aware of the EULA' s and because of the --
and they say that's why they're not doing it. They
don't want to -- but | don't knowif they even net --
| mean, your question was, were they specifically
t hreatened by any conpany and as far as -- | don't
know whet her they were or weren't. But I was told
that it was -- they were concerned by virtue of the
EULA' s and then also, the recent -- the Baystate and
t he Davi dson decisions and the publicity that went
along with that, where people were found to be
breaching a contract for, you know, at least in
certainly the Baystate, for engagi ng i n sonet hi ng t hat
woul d clearly be permtted in the Copyright Act.

GENERAL COUNSEL CARSON: Ckay. Do we even
know whet her a single person in the |ast three years,
or not quite three years | guess, has taken advant age
of this exenption in order to circunvent those
controls so that that person could | ook at the |ist of
websi tes bl ocked by any of this filtering software?

MR BAND: | don't know.

GENERAL COUNSEL CARSON: Now, we've heard
about what M. Finkelstein wote and we've heard at
| east sonme, in my mind at this point, | think vague

al l egations that people are afraid to even to speak
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out that they've been engaging in this conduct.
| have read M. Finkel stein's comrent and

maybe | missed it, but the nost | could read in it was

he -- a lot of people were calling him nanes,
essentially. | nmean, has it gone beyond that? |
nmean, |I'mtrying to figure out -- we're being asked,

basically, to assume that there is a problem to
assume that people are engaging in this, but they're

afraid to | et other people knowthey're engaging init

because of sone apprehension of what will happen to
them And what | have in front of nme is, A well,
there are these EULA s out there. | mght be sued for

breachi ng a EULA and, B) people have been calling ne

nanes. s it anything beyond that?
VR. BAND: I can't speak for M.
Finkel stein. | don't knowif litigation was actually

t hr eat ened.

GENERAL COUNSEL CARSON.  Ckay. M.
Metalitz, | gather the thrust of your case has been
that no one has really cone forward with any facts.
Putting that aside for the nonment, are you or the
peopl e you represent contesting the |egal and policy
determ nations that were nmade by the Register three
years ago when, based upon the facts in front of her

t hen, she recommended an exenption?
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MR. METALITZ: No, we're not contesting

t hat .

GENERAL COUNSEL CARSON: All right. So
basically, as far as you're concerned, your case or
your negative case, | guess, is nobody has made the
factual showing and that's basically it?

MR. METALITZ: W really just think you
shoul d apply the standard that you've stated you will
apply, as far as what's needed to denonstrate a basis
for an exenption.

GENERAL COUNSEL CARSON:.  Ckay. Any
guestions, M. Kasunic?

LEGAL ADVISOR KASUNIC. | have just a
couple of short ones. Following up on David's
guestion about how nany people have wused the
exenption, given your -- this is to M. Band, given
your informal survey of people who may or nay not have
t aken advant age of the exenption, could you i n any way
guantify, in any way, how nmany people mght take
advant age of this in the next three period, of course,
wi t hout nam ng any names?

MR. BAND: Well, ny -- the research has
been quite interesting in this area. It is a very
smal |l community and as | forget, one of you nenti oned,

that a lot of -- this small community seenms to be
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turning on itself a lot and -- there are a l|ot of
internal argunments and |'mnot quite sure, it's a bit
of a nystery, what the basis of those disputes are.
They don't seem to be substantive, but they do
certainly seemto fight a | ot anong each ot her.

But we're really talking about a very
small community. | mean, because we're really -- what
you're really talking about 1is people who are
interested enough in the -- basically, in the First
Amendrent i ssues here about sites that are being --
access to which is being blocked and have the
technical ability to do the kind of circunvention.
And that's a very, very small universe of people.

So, but what that woul d suggest is that if
t he exenption were granted, even though the work is
i nportant, and you know, putting the EULA i ssue asi de,
we're not really tal ki ng about opening the fl ood gates
here to the possibility of infringenment.

LEGAL ADVI SOR KASUNI C: Coul d you quantify

that in any way? | mean, besides Seth Finkel stein.
MR. BAND: In the various -- 1've seen
basically six nanes of people who are -- consider

t hensel ves to be researchers in this area.
LEGAL ADVI SOR KASUNI C. kay, and then

before this inplosion within this conmunity, how much
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coment , criticism news reporting, t eachi ng,
schol arship or research, are you aware of that has
been possible as a result of the exenption?

MR. BAND: Well, | do know that again, in
the last rule making, | nean, there was quite a bit of
-- there had been quite a bit of press attention to
the issue of both, the over-inclusiveness and the
under-incl usiveness of these filters and there had
been a | ot of reports -- one of the issues in the | ast
rule making was the effectiveness of different
resear ch met hodol ogi es, neani ng t he di fference bet ween
circunvention, as opposed to doing sort of random
surveys, and -- but | don't know. | sinply have not
studied carefully the docket in the COPA case, the
Child Online Protection Act case where again, the
Government is in essence, arguing that these filters
are not sufficiently effective. | suspect that
somewhere in that docket there is quite a bit of
research about the effectiveness.

And again, but | have no idea on what
basis -- you know, what basis -- you know, what
evi dence they are using to showthat these filters are
not effective. 1| nmean, for all | know, the Governnent
is out there circunventing as we speak, relying on

this exenption
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GENERAL  COUNSEL  CARSON: You'd need

subpoenas to get the |ist.

MR. METALITZ: They mght have a |aw
enf orcenent exenption too, in sone cases.

MR. BAND: No, that's actually -- that's
right. They would have the | aw enforcenent exenption
under the DMCA. They wouldn't need to rely on this.

GENERAL COUNSEL CARSON: Jul e, did you have
a foll ow up?

ASSOCI ATE REG STER SI GALL: Just a quick
followup. |I'mtrying to understand the rel evance of
the fact that M. Finkelstein has abandoned the
activity, particularly in light of the requirenent
that we're to consider the potential effects of an
exenption or a non-exenption over the next three
years.

And | guess, the question is to M.
Metalitz, don't we have to consider that there's the
likelihood that soneone mght actually enter the
activity -- begin the activity over the next three
years and might face the sanme problens that where
presented to us in 2003 and in 2000, even though one
person who proposed and obtained the exenption the
last tine is no |longer doing it?

MR. METALITZ: Yes, | think that woul d be
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an appropriate consideration. | don't know that
t here's any evi dence to suggest that anyone is getting
-- trying to get into this field and is inhibited by
Section 1201(a)(1).

There's nothing that | saw in M.
Fi nkel stein's subm ssion that suggests that he m ght
get back intoit and | think his reasons not to, don't
really have anything to do with Section 1201(a)(1),
but 1'd hesitate to characterize what they are. But
| don't think that this -- there's any evi dence there
that this is hol ding hi mback.

GENERAL COUNSEL CARSON: Steve Tepp has
anot her questi on.

LEGAL ADVI SOR TEPP: Just one fol | ow up for
M. Band. Sorry to pick on you.

MR. BAND: Well, there's only two of us
here.

LEGAL ADVI SOR TEPP: Just to clarify, in
your initial conment, you rmade the argunent about the
need to continue exi sting exenptions to prevent back-
sliding. And a particul ar exanpl e you gave was in the
e-book context and we'll get to that shortly. But |
just wanted to clarify, because from what it sounds
like you' ve said this afternoon, that's not the

argurment you're nmaking here, that -- but rather that
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there continue to be access controls, t he
circunvention of those being a legal issue, both in
terms of 1201(a)(1l) and the EULA s that we've been
di scussing. |Is that correct?

MR. BAND: That's right. |'mnot aware of
a back-sliding issue here because as far as | know,
the censorware conpanies are still using the
t echnol ogi cal protections fully.

LEGAL ADVI SOR TEPP: Ckay. Thank you

GENERAL COUNSEL CARSON: Al right. M.
Metalitz, would you care to ask any questions of M.
Band?

MR. METALITZ: No, | don't have any
guestions to ask.

GENERAL COUNSEL CARSON: Al right. M.
Band, 1'Il give you the sane courtesy.

MR. BAND: | have no questions.

GENERAL COUNSEL CARSON: All right. Well,
| think we've reached the end of this panel. W are
schedul ed to reconvene for the only other panel today
at, | believeit's 3:15 p.m, isn't it? Let ne double
check. Yes, 3:15 p.m Let nme just ask whether Mark
Richert isin the roon? Al right. Wll, then | was
going to suggest we mght start before that, but we

need all of our wi tnesses and we don't have them So,
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it's 2:.16 p.m now. | guess we will reconvene at 3:15
p.m Thank you.

(Wher eupon, the foregoi ng heari ng went of f
the record for recess at approximately 2:15 p.m)

GENERAL COUNSEL CARSON: This panel in on
the follow ng proposed exenption. Literary Wrks
di stributed an e-book format when all existing e-book
editions of the work, including digital text editions,
made avail abl e by aut hori zed entities, contain access
controls that prevent the enabling of the e-books
read-al oud function and that prevent the enabling of
Screen Readers to render the text into a specialized
format.

W have three witnesses for this panel
Two of them speaking in support of the proposed
exenption, and one in opposition. The two supporters
are M. Alan Dinsnmore on behalf of the Anerican
Foundation for the Blind and Jonat han Band on behal f
of the Library Copyright Alliance. And in opposition,
Steven Metalitz on behalf of a group of joint reply
conment ers.

As with the earlier panel today, we'll |et
each of the three witnesses speak. W'I|l start with
M. Dinsnore then M. Band then M. Metalitz. W'll

t hen have questions fromthe panel and finally, if any
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of the witnesses would |ike to ask questions of each
other, that will be the final phase.

Wth that, M. Dinsnore, you nay proceed.

MR. DI NSMORE: Thank you very nuch. I's
this working okay over there for you? GCkay. Wat a
wonder ful day for indoor work. | appreciate the
opportunity to substitute at the last mnute for Mark
Ri chert who was called away for a Board of Trustees
neeting for the Foundation.

My nane is Alan Dinsnore and |I'm the
Associate Director for Advocacy for the Anerican
Foundation for the Blind.

AFB i s pl ease to have this opportunity to
di scuss the exenption for literary works distributed
in an e-book format.

| should add for the record that AFBis a
publ i sher and i s a nmenber of AAP and as a publisher of
print materials and electronic materials, we share
publ i sher's concerns with respect to copyright.

W hoped that sonme background al so about
our activities in access to print materials may help
establish the case for continuation of the present
exenpti on. W have already filed coments, as you
know, in the initial part of the proceeding.

Qur interest in access to books and
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periodicals dates back to the early 30's when we
worked with RCA to take advantage of the early record
technol ogy for | ong-play records, if anybody renenbers
that, to build the foundation for the Library of
Congress as popular books for the blind and print
handi capped program

Most recently, we have been review ng the
usability of technol ogy products and have worked with
both M crosoft and Adobe and Screen Reader
manufacturers, both in technology evaluation and
product devel opnent. W have al so had a | ong st andi ng
relationship with AAP as a partner in the devel opnent
of legislation involving standards and distribution
systens for text books for elementary and secondary
students who are blind or who cannot use regular
print.

The world of the e-book, which is the
heart of the matter in this proceeding, is exciting.
It can offer a trenendous anount of access, as one
aut hor put it, surpassing Guttenberg.

So, with all of the progress, why do we
support the exenption? Quite sinply because we don't
think that we are there yet. Access still does not
work i n the seam ess fashi on necessary to give a blind

reader the sane use avail able to soneone who can read
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print. That is why this limted exenption should stay
in place.

Wiy aren't we there yet? Sonme background
about read-al oud systens, which you will probably hear
about today, and text-to-speech Screen Readers may
hel p us understand access issues, which are at the
heart of our case for this exenption.

It is inportant to renmenber that in e-
books, the text will remain the central elenent. The
text can be accessed in two ways. Text to speech, a
reader resident and a conputer or a read-aloud
resident in a downl oadabl e package. There is a
significant difference.

The text is usually stored in access via
a Screen Reader, usually conputer based, which can be
used for searching and indexing. This is a form of
structured navigation which enables a blind user to
mani pul ate, that is to read and analyze just Ilike
those of us in the roomread and anal yze, goi ng back
and forth through a book, using tagged elenments, to
get the geography of the book and also, to l|ocate
yourself within the book.

It allows us to | ook at chapters the way
a blind person would | ook at a chapter, that is to go

back exactly the way we do. To be able to |ook at
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footnotes, to preview indices and also, to |ook at
itens like the chapter headi ngs.

Curiously, this power of structura
navi gation, which is based on the navigation tools
whi ch shoul d be in the e-book, has not persuaded many
mai nstream el ectroni ¢ book technol ogi sts, even though
international digital publishing formis working hard
to finalize versions of a publication structure and to
standardi ze rights expression |anguage for Digital
Ri ghts managenent's systens.

So, what about read-al oud? Read-aloud is
essentially what you are going to either see or if
you're a blind person, hopefully hear, when you go to
an e-book accessing site, for instance, Amazon.com
which is one that we used.

The read-aloud system what does it do?
Conpared to text in its present iterations, not much.
It voices what's on the screen. Sone of it has a stop
control. Sone of it doesn't have a stop control. It
is difficult to navigate and also, if the book is not
structured well, it really isn't readable at all.

It is the Screen Reader with its text-to-
speech system wusually resident in a conputer, which
does allow blind persons to do everything with the

book that we do. That is, as | said, to flag pages,
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hi ghl i ght portions, scan text for key words. It's
also significant in that it voices and allows
navi gati on t hrough t he commands necessary to recogni ze
and to access copy-protect systens.

If the copy-protect systemis constructed
in such a way that it doesn't identify the Screen
Reader's attenpts to read the screen, and identifies
it as a possible unauthorized file downl oad, which it
may do, since that's how a Screen Reader operates by
creating a file and holding it in a buffer, so that a
blind user can nmanipulate it wth the commands
resident in the system it will not allow that system
to work.

Qur statenments submitted for your witten
record outlines our evaluation process and we hope,
shows evidence of the adverse effects that copy
protection nmeasures have even today to the category
specified in the exenption.

W tested five e-books, which we
downl oaded wi th Adobe or M crosoft Reader formats. O
the five books, only one was accessible. | should
add, we referenced this in our submtted statement
that during the tests, help through the downl oad
process often required the assistance of a sighted

person.
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A nunmber of critical issues became
apparent as we conducted as close to a real world test
to gain access to digital e-books through the read-
al oud function and to attenpt to enable the Screen
Reader to render the text in a specialized fornat.

Bef ore begi nning to downl oad content, we
di d downl oad the readers, which you have to do. The
Screen Reader, in sone case, voiced just sinply an
ext ended question marks. Choosing the accessibility
qui ck-check in some of the downl oad systens that you
can use for read-aloud provided a feedback that
{quote}, "The docunent security systenms prevented
access by Screen Readers.™ This inportant bit of
intelligence was avail abl e only after buyi ng t he book.

In another experience, no nessage was spoken
with a Screen Reader. In other cases, the only
nessage was, "Text-to-speech functionality cannot be
used with owner exclusive books. Do you want to
continue reading the e-book w thout text-to-speech?"

In those cases, a person who is blind is
left, if they can get through the security system
only with the read-aloud functions. Default to a
read-aloud system in a downloadable system is
basically a one-size fits all and it doesn't work.

Qur evaluation pointed out two other
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significant problens. The site we used, Anazon.com
does not indicate in advance whether content will be
accessi bl e. Messages provi ded by the M crosoft Reader
software, indicating that content cannot be accessed
by a Screen Reader, are not voiced by the Screen
Reader or by t he M crosoft t ext -t o- speech
suppl enentary software. In that case, sighted
assistance was required to confirm that the content
could not be read.

W hope to reach a time when structured e-
books and copyright-protect systens, which can
recogni ze a Screen Reader function is fair use or a
fully navigable voice system resident in the e-book
Reader are nore the norm

Until that tinme, we think it is fair to
all ow a blind user who encounters the access i ssues we
descri be to have the coverage of this exenption, when
t he access control s do not enabl e t he books read- al oud
function and prevent the enabling of Screen Readers.

Thi s set of circunstances i s narrow and we
hope that three years fromnow we will be able to say
that the systemworks and we don't need this anynore.
But for now, if we lose it, blind readers are stuck.
If they attenpt to access under those circunstances,

they can't be held liable for a copyright violation.
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In conclusion, we found that inportant works
were inaccessible due to copy controls. As the
statute anticipates, the Copyright Ofice will create
exenptions when groups, which would be otherw se
excl uded, are harned by this situation. W believe
evi dence exists to support another exenption period.

W thank you for the opportunity to
provide this statenent and we will be happy to answer
guesti ons.

GENERAL COUNSEL CARSON: Thank you, M.
Dinsnore. M. Band, you may conti nue.

MR. BAND: Once again, |'"mhappy to testify
bef ore you on behal f of the Library Copyright Alliance
in support of this exenption.

M. Dinsnore explained very clearly the
significant difference between t he read-al oud function
and Screen Readers. Even though they sound alike,
they're very different and the -- in essence, he was
expl ai ning how the Screen Reader provides nuch nore
functionality and is far nore useful to the visually
di sabl ed reader than the read-al oud function.

And to sone extent, sone of the di sconnect
bet ween t he testinony that the AFB subnitted and t hen,
the reply comments, really focused on the fact that

for sone of these works in the survey, they were --
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they could be accessed with the read-al oud function,
but they could not be used with the Screen Reader
function. And | think it's critically inportant, as
M. Dinsnore has explained, that the Screen Reader
function be enabled, if necessary.

And it coul d be that sone of the confusion
m ght come out of the wording of the existing
exenption where it tal ks about that -- contain access
controls that prevent the enabling of the e-books
read-al oud function and that prevent the enabling of
Screen Readers. That suggests that you can only
circunvent if you cannot use either one or the other
and if that's what it neans, then that's a problemfor

this comunity because the truth is, if you can't

access the -- if you can't enable the Screen Reader,
then you really don't -- what you have is not very
useful .

And so, probably the exenption woul d need

to be reworded so that the "and" is replaced with an

or", sothat if the -- if you can't enabl e the e-book
read-al oud function or the Screen Reader, then you're
allowed to circunvent.

And | think at that point, thenit becones
very clear that the problem and the survey

denonstrates that in many -- at |east, out of these
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five, that in four instances of the five, the Screen
Reader functionality did not work.

And let me point out that even to the
extent that maybe of those four, that in three
i nstances, the read-aloud function did work. That
still indicates that in one instance, even the read-
aloud function didn't work. So, that means that in

t hat one book, neither the read-al oud functi on nor the

Screen Reader function worked. So, you can say,
“Well, you know, it's just one book." But if you
says, "Okay, based on five, that's 20 percent." And

| guess that really goes to the bigger point that
whether it's 10 percent of the books denied this
functionality or 20 percent or 50 percent or 80
percent of the e-books, it really doesn't matter. The
point is, as long as there are sone e-books that
visually disabled readers need to access, then the
unavailability of the Screen Reader function is
critical. If you are a student and the book is
assigned reading and you can't wuse that book, it
doesn't do you any good, the fact of know edge that
many ot her books are out there that you -- that are
Screen Reader enabl ed, the fact that the book that you
need to use is not Screen Reader enabled is a serious

probl em
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And the basic problem -- the continuing
probl emof the visually disabled community with access
to books -- it was recognized recently by the AAP.
They announced | ust earlier this nonth, t he
alternative format solution initiative and it's
specifically targeted at trying to increase the
availability of materials to the blind and to the
vi sual | y di sabl ed.

And so, this is a big problem It is a
continuing problem and even though it's great that
there are nmore and nore e-books available, and
hopefully that trend continues, the fact renmins that
still, many of them do not have the -- are not Screen
Reader enabled and that is a problem

Now, the reply comrents al so i ndi cate t hat
there's no evidence that people are using this
exenption and again, there's a bit of a difficulty of
finding exact -- specific instances because that is a
-- it is sonething that end users woul d be doi ng, not
people at the | evel of the Foundation.

But even, you know, we're sort of not
conceding that it is not being used by individual s out
in the field. But even if it were the case that
peopl e weren't using the exenption, this is where the

back-sliding issue that | raised in -- that we raised

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

49

in our witten conments cones to play. | nean, the
fact that there is an exenption on the books that does
all owcircunvention for the purpose of enabling Screen
Readers by itself, gives an incentive for e-books
publ i shers to enabl e Screen Readers. And | think that
elimnating the exenption would dimnish the
i kelihood that publishers would do that.

And again, even if it only dimnishes it
at the margin, the mrgin is still significant.
Again, if you are that student who can't access the
book, the assigned reading for a class, that is a big
probl em

And so, even if we're dealing with a
relatively small nunber of cases, that is significant
enough and | think that the existence of an exenption
and to the extent that it does have an inpact a
publ i sher's behavi or and the decision to make things
avai lable in a Screen Reader function, know ng that
users woul d be able to circunvent the protectionif it
wasn't enabled, is significant.

And finally, the final point 1'd like to

make is, there has been no denonstration that this

exenption has caused any problens, that -- and agai n,
to the extent that it is -- again, even if it is not
being used regularly or in large -- or frequently,
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bet ween the fact that there is this back-sliding issue
and the fact that there has been no evidence of any
harm 1 just have to wonder why publishers are opposed
to the existence of this exenption, which is inportant
to this under-served community. Thank you very nuch.

CGENERAL COUNSEL CARSON: Ckay, M.
Metalitz, you can speak now.

MR. METALI TZ: Thank you, and thank you
once agai n, for the chance to present the perspectives
of the joint reply comrenters, 14 organizations,
i ncluding the AAP and the University presses, as well
as 12 others.

First, 1'd like to just clarify the
record, based on the introduction to the testinony
that you gave, M. Carson, and we're not here in
opposition to this -- to the recognition of this
exenpti on. W are here urging the Register and
ultimately, the Librarian, to apply the standards t hat
they set forth in the -- that they derive from the
statute and that they set forth in the 2003
recommendation and in the 2005 Notice of Inquiry
regardi ng t he burden of proof and t he quantum of proof
that is necessary for recognition of an exenption.
And in particular, to apply the rule that exenptions

don't renew autonatically. Exenptions only --
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exenptions expired unless sufficient new evidence is
presented in each rule naking and to refer directly to
what M. Band said just a nonent ago, the exenption
isn't renewed sinply because the opponents of the
exenption don't prove that the adverse effects in a
previ ous rul e maki ng have not been cured.

So again, it's not the burden of the --
those opposing an exenption to cone forward wth
evi dence that there's no longer a problem It is the
burden of those proposing the exenption to neet the
statutory standards and the standards that have been
set in the previous rule nmkings to justify the
exenpti on.

| think we would certainly agree, as we
did three years ago, that it's a fact that blind and
visually inpaired people enjoy |ess conprehensive
access to literary works than do fully sighted peopl e.
For this proceeding, the question at hand really is
how nuch -- to what extent, iif any, 1is that
attributable to the existence of Section 1201(a)(1),
whi ch prohibits circunvention of access control s?

I think that the testinmony today fromM.
Di nsnore has been very illumnating and | think it
does hel p to supplenent the record and that's why it's

alittle bit hard to say whether the record currently
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woul d nmeet the standard that you' ve set it whether it
doesn't, because it's a bit of a noving target.

| think the -- and | take his point about
t he di fference between t he read-al oud function and t he
Screen Reader function. | think that that's a
significant point and | think M. Band is correct in
his readi ng of the existing exenption, that if either
of these functions is enabled, then the exenption
doesn't apply. That was certainly the basis on which
we took a look at the five titles that the AFB
surveyed and | ooked, at |east, at the statenents that
were made about different additions of those titles.

I think the nost inportant point that we
were trying to make in our reply coment with respect
tothe fivetitles was that in each case, the AFB only
| ooked at one edition of those e-books. And in,
bel i eve, four out of the five cases, there were in
fact nmore than one edition available and the issue is
not contrary perhaps to what M. Band was saying,
al though I1'mnot sure that he neant this. The issue
is not whether every edition is accessible, either
through Screen Reader or through the read-al oud
function. The issue is whether any edition is
accessible. And | think that's quite clear in both

the text of +the existing exenption and in the
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explanation of it that was provided in the
recommendati on that the Regi ster nade in 2003 on page
74. 1t stated the exenption would not apply to a work
if at the tine of circunvention, an e-book version is
on the market for which either the read-al oud function
or Screen Readers are enabl ed.

So, | guess I'd |ike to unpack two points
fromthat. One is, as | had nmentioned, the existing
exenption says either function. And secondly, is
there an e-book version on the nmarket? Not, is every
e-book version that is on the market -- does every e-
book version on the narket nmeet this test, but just,
does any version neet this test?

So, | don't think that the survey that the
AFB conducted could be considered conplete unless
they've taken -- wunless they've checked out these
other editions to see whether, in fact, they neet the
test. And the fact that one edition doesn't, doesn't
-- isn't determ native.

Now, | will say, all we did was | ook at
what statenents and representations were made about
those editions. W didn't test themthe way AFB has
done. So, we're not asserting, necessarily, that 60
percent or 80 percent of those titles are accessi bl e,

but we are asserting that the publisher is claimng
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that 60 percent of those -- or the distributor,
someone is claimng that 60 percent of those are
accessible and that's probably what needs to be
verified.

Addi tional Iy, again, quoting frompage 74,
“If the e-book or an accessible digital text is
avai |l abl e t hrough an authori zed entity, under Section
121, such as Bookshare.org, the exenption to the
prohibition will not apply.” And in 2003, there were
11,000 titles avail abl e through Bookshare. | checked
t he Bookshare.org website this norning and they now
state that they have 26,000 titles available. So,
there certainly is an increased availability through
that nethod and | believe there nmay well be an
increased availability through the comerci al
publications as well.

This -- | am a bit concerned about --
well, let me put it this way. |'mhappy to hear what
M. Dinsnore said about, you know, we're nmeking somne
progress and maybe three years fromnow, we won't need
this exception anynore. | think that -- we were a
little concerned by the statement in the initial
comments that said, "As digital publishing matures,
this situation can only grow worse.” W hope that it

will grow better and we hope we're -- that publishers
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are working to nake it better. |1'Il certainly concede
that we're not at 100 percent yet and we're not even
at 100 percent of the test that's in the exenption,
which is, does any edition have these features? But
I think we are maki ng progress and hopefully that will
-- the need for this will dimnish over tine.

Just two final points. First, there are
a nunber of issues raised in the AFB coments and in
M. Dinsnore's testinony that really aren't issues --
they aren't properly put at the doorstep of the
copyright owner, | think. It's nore the question of
the distributor, if the information on a website, for
exanpl e, doesn't clearly state whether or not these
features are enabled on a particular book. We
certainly would hope that they would state that and
don't think it's a relevant consideration for this
proceedi ng, exactly what the nmarketing practices of
Amazon or any ot her book seller m ght be, as far what
t hey disclose or how clearly they disclose this.

And finally, just one additional point
that we would like to make, the 2003 -- or the 2002,
2003 proceeding, the AFB asked for an exenption to
cover all literary works and the Register properly
turned that definition of a class as over broad. This

is on page 72 of the 2003 reconmendation. And after
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considering a nunber of factors, canme out with the
exenption that you see -- that is in place now And
it wasn't clear, entirely clear to us, whether AFB was
asking for this sane exenption to be continued
verbatim or whether they were asking to go back to
the literary class. That seened to be their initial
statement in the comrent. If it's the later, of
course, we have a concern about the breath of that.
Now, today we've al so heard from M. Band
and ot her proposal, to change this exenption so that
it -- sothat in effect, both of these functions would

have to be enabled before circunvention could be

prohi bited and, you know, we'll obviously have to take
a look at that. But we would like to clarify that
we're still talking within the frame work of this --

of the exenption that exists now, rather than going
back to a much broader one, such as the one AFB
initially asked for in 2003. Thank you.

GENERAL COUNSEL CARSON: Thank you. Before
we get to the questions, M. Dinsnore, M. Band, if
you have heard anything since you have stopped
speaking that you'd like to respond to.

MR. BAND: Well, the only thing that |
would add is not -- | agree with Steve's point about

the any edition, so that any reasonably accessible
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edition would -- if one reasonably accessible edition
did have the Screen Reader function available, then
that would obviously be sufficient to nean that a

person coul d not take advantage of the exenption. You

certainly would not -- it certainly would not be
required that every exenption -- every edition,
however, still, there is always the issue about, you

know, reasonable availability and the fact that you
mght -- vyou know, there mght be sonme website
sonewhere or sone seller sonewhere on the other side
of the country that's naki ng sonet hi ng avail abl e, but
you have not -- again, let's say if it's physical e-
book that they're selling in the stores sonewhere or
that you can't get to, then that mght not be good
enough. But certainly, if it's on the internet or
something and there's an easy way for a visually
di sabl ed person to get it, then you would not be able
to take advantage of that exenption.

GENERAL COUNSEL CARSON: So, subject,
perhaps, to a reasonable availability requirenent,
you're okay wth that aspect of the existing
exenption, M. Band?

MR. BAND: Right.

GENERAL COUNSEL CARSON: And M. Metalitz,

would you be confortable wth a reasonable
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avai lability requirenent?

MR. METALITZ: Yes, all | was respondingto
was the survey, in which there -- Mcrosoft and Adobe
are the two main formats and in several cases, AFB
only tested one of those formats.

GENERAL COUNSEL CARSON: Cot it.

MR METALITZ: And if the other one was
enabl ed, and in sone cases, it was stated that they
were so enabled, then the results would have been
different.

GENERAL COUNSEL CARSON: How about you on
t hat subject, M. Dinsnore?

MR DINSMORE: |'m confortable with that.
| think that the -- that M. Metalitz does raise an
interesting point with respect to the conent that |
made with regard to the | ack of infornmation about the
avai lability of copyright protect on the site and t hat
is not sonething that is under the control of the
publ i shers. I don't even know whether this is
something that is within the control of any rule
maki ng, but we put it to you that this is a ngjor
problemin a lot of digital rights nanagenent right
now, and that is a person who is blind or visually
impaired doesn't really have any way of getting to

know whet her or not there are restrictions on the use

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

59

of what they buy until they buy it.

GENERAL COUNSEL CARSON: No, you see that.
We understand that. All right. Rob Kasunic, you can
start with your questions.

LEGAL ADVI SOR KASUNI C. Ckay. Well first,
I"d like to start to M. Band and M. Dinsnore, just
toclarify the scope of the proposed exenpti on because
it did seemthat in the witten coments, it was --
the exenption was very general in terns of the
literary works thensel ves, but then since then and it
seens like in the testinony, your testinony, that it's
focused nore on a renewal of the existing exenption,
but following up with that as well, what |'m hearing
fromboth M. Band and M. Dinsnore is that at |east
our understandi ng of the current exenptionis -- maybe
insufficient as well.

So, could you just -- are you both in
agreenent that this is -- the proposal should be for
t he existing exenption and not sonethi ng broader than
that and address the point about whether, perhaps,
that word "and" should be changed to "or" and why?

MR. DI NSMORE: W seek the exenption as it
exists and is granted in 2003. W' re not seeki ng what
we originally proposed and |I think that the experience

that we have been looking at indicates that that
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change is probably well worth |ooking at.

MR. BAND: The and/or part.

MR. DI NSMORE: Ri ght.

MR. BAND: Right, because | nust say, |
must confess that | did not wunderstand until a
conference call we had yesterday, that there really
was a di fference between Screen Readers and read- al oud
function. It didn't -- | knowthat it had been tal ked
about before, but | really hadn't conpletely
understood it until M. Dinsnore on a call yesterday
explained it to me and then | -- once | started, you
know, because | was trying to understand what was in
the testinony, the reply coments, and so, once |
understood it, that's when | understood that the "and"
really needs to be an "or", given that these are very,
very different kinds of functionalities with very
different abilities.

LEGAL ADVI SOR KASUNI C. Is there anything
beyond just the fact of that a Screen Reader will
allow the text to be put into context? |Is that the
sol e reason for needing the Screen Reader, as opposed
to the read-al oud function?

MR DINSMORE: Well, the context is
probably very, very inportant because there's nmuch

nmore than context invol ved. It does do that. The
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Screen Reader also allows you to navigate reliably
through that context. There are not currently very
many products that we're aware of that we would
characterize as read-aloud and have an equival ent
function to that. That's very inportant because if
you t hi nk about how you handl e any docunent, there are
certainly sone popular novels that are real page
turners, that you go through just as fast as you can.
That's not normally the way we do this.

So, the context is extrenmely inportant,
but also being able to navigate, to understand what
page aml| at? If |'mat page 22 and | want to go back
to page 19, | can do it without getting a re-dunp of

everything that is, in effect, on the screen, whichis

what nost of the read-aloud functions will do, or
about the only thing, | should say nore correctly,
that they will allow you to do.

LEGAL ADVI SOR KASUNI C: Wl | t hen, how nuch
has the fact that the current exenption did not go
that far affected used of the exenption?

MR. DINSMORE: It's frankly, very difficult
to know. W have talked, for exanple, wth the
Nati onal Association of Blind Students who still find
it extremely difficult to get access to books and nost

of them prefer a Screen Reader approach, primrily
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because of the kind of book that they are using.

Now, as far as the exenption itself and
its existence, | would have to say that it's very
difficult to tell what that has had in terns of -- or
what effect that has had. But we still think that it
is worth pursuing, even with its restricted scope,
sinmply because if soneone does find that situation
where they need to find a way of getting into that
book, they -- and they can't find another book, they
ought not to be able to be prosecuted for a copyright
vi ol ati on.

LEGAL ADVI SOR KASUNIC. Now, are either
you, M. Dinsnore, or M. Band, aware of anyone who
has utilized the exenption?

MR. DI NSMORE: No.

MR. BAND: No.

MR. DINSMORE: It's very difficult to find
that, by the way, because this is usually a private
act that someone is doing and in order to find the
kind of information that is needed to go into to, in
effect, being able to turn off the switch, is
conpl i cat ed. It's not something that, in fact, |
believe is even lawful to advertise that you have
something like that. So, it's very difficult to track

t hat .
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But we prefer to keep that exenption, in
the case that soneone does find that they cannot neet
their needs in another format, they cannot neet their
needs with another -- or any other edition, that if
they can find a way to do that, they're not going to
be prosecuted.

MR. BAND: Let ne just anplify on the point

that M. Dinsnore nade about the advertising. | nean,
obviously if a personis -- again, a visually disabled
person really can't do this by hinmself. | nmean, he

needs the hel p of soneone who can see in order to do
the circunvention. But if sonmeone were to be
advertising those circunvention services, that would
be a 1201 violation by itself, perhaps, even with the
exi stence of the exenption.

And so, again, you know, there -- it is
likely -- it is possible that there are people out
there who are providing these services to friends and
so forth, but there's no -- no one is advertising the
provi di ng of the service, so again, it's hard to track
what is actually going on out in the field.

LEGAL ADVI SOR KASUNI C. But then, just as
you said, then that would not be covered by the
exenption, so the exenption is not helping those

servi ces.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

64
MR. BAND: Well, that's right, because of

the way 1201 is witten and the way the exenption is

witten, so -- but you know, that's right. Thi s
exenption presumably would -- well again, that woul d
be a matter of legal interpretation that's above

certainly ny pay grade, as to whether an exenption

woul d sonmehow apply to a person providing the service

to do -- performan exenption that is permtted under
the -- or provide a technol ogy to enabl e soneone el se
todoit is permtted under the -- under an exenption.

But that's an issue for another day.

LEGAL ADVI SOR KASUNI C. Ckay, well, M.
Band, based on your argunent about back-sliding, |
wonder how supportable is that argunent? |s there any
evidence that it's nore likely than not that authors
or publishers or software conpanies |ike Adobe wll
begin to make e-books inaccessible in the absence of
an exenption, keeping in mnd that the record tended
to indicate in the last rule naking that nuch of the
i naccessibility was sinply due to the default in sone
of the software, that the default was for the Adobe
witing -- the programto be accessibility turned off,
which since that last edition of the Adobe program
has been changed?

MR. BAND: Well, ultimately, obviously that
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woul d be -- | wouldn't have that kind of information.
That would be a matter of, you know, the marketing
deci si ons of various software conpani es. But the fact
does renmin that there are products out there that are
not Screen Reader enabled. | nean, and that -- you
know, so this is a persistent problem So, one
doesn't have to sort of hypothesize that it wll --
that there is -- whether or not there is a problem
There clearly are, as the survey indicated and, you
know, one could do a bigger survey and find far nore
works, that we're -- it's sinply not avail abl e.

LEGAL ADVI SOR KASUN C: Al though I'm
focusing on back-sliding, not on the existence of
wWor Kks.

MR. BAND: Right, and there would -- it
would be -- if -- | agree that | -- there's no way to
prove the back-sliding without getting discovery of
Adobe and Mcrosoft and | don't think you have that
power in this proceeding. But -- and so, you know,
obviously that is a degree of speculation on ny part.
But at the sane tinme, you know, the whole -- the case
for the exenption does not ride solely on that basis.

LEGAL ADVISOR KASUNIC. M. Dinsnore,
before turning to the particul ar e-book cited in AFB's

coorments, I'd like toclarify alittle bit about sone
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general issues regarding e-book formats. And I1'd |ike
tofind out alittle, and specific about the M crosoft
Reader format. It was ny understanding, and |'m not
sure that that's correct, that these lit.files are
essentially image files, such that they're not
generally conpatible with Screen Readers as being
image files and difficult to -- they're not OCRed in
that format. Can you explain a little about the
M crosoft Reader format and whether that generally is
something that is problematic?

MR. DI NSMORE: The formats are probl ematic
for a couple of reasons. One has to do with the
format itself and that is, whether or not the current
edition of that particular kind of software has the
kind of text-to-speech navigation that is necessary.
Somre are beginning to nove in that direction, but not
many.

The second thing goes back to, | think
what you related to a little bit earlier, and that is,
is there structure wthin the text that this
particul ar device, whether it's a Screen Reader or
whether it's a downl oadable, read-aloud function
system is that structured in such a way that either
one of those systens can operate?

Increasingly, we're |ooking at sone that
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are deployed with structure in them particularly in
the textbook arena. |In sonme others, it is still the
case that it's basically an unstructured PDF format
and if you got to it either way, you woul d have great
difficulty reading it. You might not have difficulty
reading it, for exanple, if it was sinple text. You
may be able to do sone work within the Screen Reader
systemwith -- to do that, but to navigate sonething
that would be nore in the character say, of a textbook
that has columms and figures and various ki nds of on-
tagged formats, would be difficult.

LEGAL ADVI SOR KASUNI C. What about the
specifically, the Mcrosoft Reader format? |s that an
imge file? And is that conpatible with Screen
Readers, generally?

MR DINSMORE: | think it's probably not
correct to say that it's an imge file. What it's
| ooki ng at m ght be an inage file.

The Reader software that that is using has
various kinds of capabilities to look at and to
anal yze what's on the screen and to give sone signal
as to what's on the screen and ask you for sone
deci si ons about how you might want to function. But
it's really usually, if you thinking about, you know,

the PDF issues, it's really that text itself and how
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it's structured.

LEGAL ADVI SOR KASUNIC: |Is there nore of a
problem with certain file formats than others? You
keep nentioni ng PDF --

MR, DI NSMORE: Yes.

LEGAL ADVI SOR KASUNI C: -- which is an
Adobe format. |Is that the nore accessible format in
your experience?

MR DINSMORE: The formats that are nost
accessi ble are those that have structure to them and
that's sonething that the publisher puts into the work
and it is done nore comonly in other kinds of work
i ke textbooks right now By structure | mean, it has
a way in which either a very upgraded read-al oud
function or currently, a pretty good Screen Reader
function, can actually have sonmething on the screen.

PDF is alnmost like a picture and it doesn't support.

Al t hough Adobe now has sonme systens that will work
with that and will make it nore accessible, it is
still problematic in that respect, which is why we

were very encouraged at sonme of the work that, |
think, used to be the Open E-Book Forum | think it's
now the International D gital Book Forum is | ooking
at in ternms of creating sonme sort ways in which books

will be structured, because | think they are also
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conscious that there are not only blind, there are
visually inpaired users out there. There are sone
sighted users who would |like to use better navigation
tools than currently exist.

LEGAL ADVISOR KASUNIC. So, then that
structure is sonmething that is conpletely independent
of the format and will carry -- if the structure is in
the text, it will carry over to whatever format that
that's put in? Wether PDF --

MR. DI NSMORE: No, actually, the structure
will be the format that is in the book. And if you
have a -- sonme of the newer Mcrosoft products and in
fact, some of the newer Adobe products, if that's got
structure, that this devices software can in effect --
net aphorically put its hand on, then it can read it.
If it doesn't have structure, if one of the comopn
things with the older formats, and there are a | ot of
those legacy formats around, essentially, it's a
pi cture and that Screen Reader doesn't know what to do
with it, and in addition, the read-aloud function
probably doesn't know what to do with it either.
That's why in sone cases, we've got sonething |ike
just a string of question marks, out of either the
Screen Reader or the resident read-al oud function.

LEGAL ADVI SOR KASUNIC. What does the
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M crosoft text-to-speech conponent do or add to the
M crosoft Reader?

MR. DI NSMORE: The newer ones have a better
navi gati on system which is a voiced system It still
i s not superior to being able to downl oad and use your
Screen Reader. In effect, it latches onto fewer
things. It allows you some navigati on and one of the
i mportant differences in the newer devices is that it
voi ces that navigation

For exanple, in sonme of the ol der read-
al oud systens, what you have on the screen mght be a
di al og box, which nost of us are famliar with, that
says yes or no or A, Bor C. The problemfor a blind
person there is the older systens give them no
i ndication of what's in that box and how to position
anyt hi ng.

The difference in a newer system the
newer M crosoft systens, for exanple, is that it would
allowyou to look at what's in the box. It would tel
you what the key itemis and what your comands shoul d
be and it would also, and this is very inportant, give
you sone feedback as to what you had done.

This is one of the other problens that is
a problemw th the ol der | egacy read-al oud systens, is

that they're somewhat |ike voice technology of old.
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It's great. It speaks out on the screen, but once
you're asked to do something, it doesn't tell you
whether you did it or not. And that can be crucia
when you're trying to navigate even text that is
properly structured.

LEGAL ADVI SOR KASUNIC: And if | coul d just
ask what the different types of Screen Readers that
are domnant? | know -- | think you nmentioned the
W ndow Eyes as one form

MR. DI NSMORE: There are several different
manuf acturers and the price of the product depends a
great deal on the quality of the speech that it's
going to give you. It runs from about $400 up to
about $1, 800. And what's the difference? It's
basically you're getting, as you nove, upgrade, you're
getting better speech and that's inportant also. |If
you're truly a blind techie who has been raised in the
system vyou're probably not going to be all that
terribly wunconfortable wth the quality of the
nmechani cal speech that is available at the | ower end.
You can deal wth it. But once you've heard the
better stuff, the newer nore synthesi zed devices that
have various ways in which you can conmand t he speech
to perform you're going to be a | ot happier. Those

are where the major differences are.
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LEGAL ADVI SOR KASUNI C: Now, turning to the

five books that you had -- that AFB had used as
representative sanples for this test, | wanted to go
t hrough each of those and just see whet her you had any
ot her thoughts about some things that | had | ooked at
wi th those.

First of all, with The Imtation of Christ

that AFB | ooked at in the Mcrosoft format, | | ooked
at that in other formats and did look at, as M.
Metalitz's coorment pointed out, that the e-book.comis
anot her source for some of these works, that that

particul ar work was avail abl e i n Adobe fornmat and t hat

with -- if it was downl oaded i n the Adobe or the Adobe
Reader, that is actually -- accessibility was al |l owed.
| did that nyself. | went a little further and did

that nyself and accessibility was allowed and the
read-al oud function was enabl ed.

Now, do you have any reason to -- was
there any reason for only looking at it in the
M crosoft Reader format?

MR. DINSMORE: No, we had, frankly, a
limted amount of tinme and noney to spend on this and
one of the problens that we found with nost of these
is that you had to buy the book to find out whether it

was accessi bl e.
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Wth regard to your readi ng experience,
woul dn't have any way of evaluating that, unless |
actual ly heard what the performance was of the speech
and whether or not you went through all of the
navigability features that a blind user would have to
use, or would m ght not have to use, but m ght desire
to use.

LEGAL ADVI SOR KASUNIC. | was just sinply
trying to determ ne whether it was accessible in any

format . And the same thing with The Business of

Software, | think as M. Mtalitz's comment also
poi nted out that that was avail abl e t hrough ebook. com
and al so, sonme of the information on e-book seened to
go somewhat further than the Amazon site in terns of
provi di ng sone of the information about accessibility
and that al so appeared to be -- | didn't downl oad t hat
particular work, but did -- it was stated within that
i nformati on, that the read-aloud function was
available and it was not -- it was sonmewhat unclear,
t hough, whether that was accessible as well.

So, that goes to at least two of the
parti cul ar books that were -- that AFB had only | ooked
at in Mcrosoft format.

As for the The Anber Spygl ass, that was

al so available in Adobe and Mby Pocket Reader and
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after looking at that in the Adobe format, it turned
out that that was even in the Adobe format, that the
read-al oud function and accessibility features were
turned off on that particul ar work.

But one thing | did find was that that was
avai lable -- it seenmed to be available through the
Tal ki ng Book Service. Now, would that be a reasonabl e
pl ace to obtain?

MR. DINSMORE: It depends on the purpose
for your book. You know, the Tal ki ng Books actually
have very, very limted navigable features. They are
a very nice performance. |It's professional speech of
a very, very high grade. But it's -- although this is
goi ng to be changing rather soon we understand, it's
a cassette. If you ever try to navigate anything in
a cassette, you're in for a very disappointing, very
di sappoi nting situation. So, it is really not the
sane access.

This is why we nake the point that if you
consi der how you read a book and in deed, some of us
will, for various reasons, read a book from cover to
cover. Sone of us will not do that for the reason
that we are assigned various chapters. Some us wl|
want to go back because we've been tracking very

nicely what the author has said and then just
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conpletely | ost the point.

Usi ng an audio system and a cassette, |
wish | had one to denonstrate to see how really
frustrating it can be for even a sighted person.

LEGAL ADVI SOR KASUNIC. Well then, is this
something that is sensibly handled through the
exenption, because the exenption can only allow
certain things to be exenpted, but can't necessarily
give the optinal f or mat t hat woul d  enabl e
accessibility for blind and visually inpaired. Do you
have any comment on that?

MR DINSMORE: Well, | think we could have
a long discussion and there probably are sone fine
| egal points here that | would not be fully capabl e of
maki ng, but the conparability issues, as to whether it
real ly says one should be -- you shoul d get sonething
through this proceeding that is better than sonething
el se, | think what we are nost concerned about is how
useabl e, how conparable that is to sonebody else's
readi ng experience.

If the purpose is such that we can only
say, "W can just give you the back of the bus on
this," and that's it, then | think we have real
problenms and | think we would certainly encourage you

to ook very carefully at whether or not we really
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want to have an argunent that just because sonething
is available in an audio text format, or a not very
suitable read-aloud function, that there is no
probl em

LEGAL ADVI SOR KASUNI C. And as to the scope
of the problem given the fact that out of these five
wor ks that were used as representative sanples, that
there was -- seened to be sone accessibility, and even

the only one | didn't nention was The Mst Dangerous

Gane study guide from Gale's short stories for
students, and in the comment, it seened that there was

-- the problemthere was structure, was it not? It

wasn't that -- the docunment wasn't structured, so it
-- there -- even, it my be accessible to Screen
Reader, but that it would not be optinal. I's that
true?

So, what -- how representative are these

five exanpl es of the market place generally?

MR. DINSMORE: Well, we tried to nake that
kind of selection. W clearly were not capable of
taking a sanple of the entire market place. But the
reason we selected these and the reason we used
certain kinds of the readers in sonme cases and not in
ot hers was, you know, nunber one, to try to show what

was avail able and try to show sonme conparability about

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

77

what mi ght be available with different products.

| wish we had the opportunity to do a ful
mar ket survey on that. But | think what you would
generally find, and this is based on a lot of the
experience that we have had, because we have eval uat ed
Screen Readers and we have evaluated read-aloud
functions, and in fact, had been a nenber of the Open
Ebook Forumfor a period of tine, is that not a lot of
what you will find is accessible. It is an old read-
al oud function, often, and I think as well, you woul d
probably find situations where because of the copy-
protect system the Screen Reader would in effect be
shut down. The reason for that is, it is trying to
make an unaut hori zed copy, which is the way it does
its business, which is essentially to pulls what's in
the screen, copy it, put it into a buffer, so that the
functions of the Screen Reader can work.

So, | wish we had better, but | really
thi nk that based on what are experience is, the answer
to your question is, you know, if we went farther and
farther, I'mnot sure we would do better in terns of
the performance of these systens.

LEGAL ADVI SOR KASUNI C: Thank you.

GENERAL COUNSEL CARSON: Jul e, any

guestions?
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ASSCCl ATE REA STER SI GALL: Just a coupl e.

First, explore this suggestion that you -- we would

change the exenption to an "or" instead of an "and
between the two types of features that mnmight be
controlled or limted by the -- by an access control.
I"'mtrying to get a sense of what the effect of such
a change woul d be, because right now as the statute --
as the exenption reads, sonmething is subject to the
exenption only where the access controls limts both
the read-aloud function and the Screen Reader

functi on.

If we changed it to an "or", we then add
two nore categories of format that m ght be subject to
the exenption. One is where the read-al oud function
was di sabl ed because of an access control, yet Screen
Reader was still possible because of -- despite an
access control or because of a lack of an access
control .

M. Dinsnore, do you have any sense of how
conmon an occurrence that is, a case where a format
doesn't -- prevents the read-al oud, but Screen Readers
can still interact with the format in a way that's
accessible to the blind?

MR. DINSMORE: No, | don't. | don't have

a break-out on that.
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ASSCCI ATE REQ STER SI GALL: Okay. And |

guess on the converse situation, do you have any sense
whether there's -- it seened -- | took from your
testinmony that the converse may be nore true, where
read-aloud nmay be enabled, but Screen Reader
interaction with the format is not possible.

MR. DINSMORE: | think fromthe experience
that we've had, the answer would be yes. It's
probably nore an occurrence that the Screen Reader is
goi ng to be disabl ed by copy-protect systens.

ASSOCI ATE REQ STER Sl GALL: You also
nmentioned that there are a variety of Screen Reader
software programs on the marketplace of varying
qualities and | presune they have varying features and
functionality.

Is it the case that a particular formt
m ght be accessible with one type of Screen Reader
software, but not another type of Screen Reader
software? Has that been in your experience?

MR DINSMORE: If the format is properly
structured, there's not nuch |ikelihood that one
Screen Reader is going to be able to read it and
another won't be able to read it at all.

ASSOCI ATE REGQ STER  SI GALL: So, t he

accessibility to soneone doesn't necessarily depend or
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doesn't depend on the type of Screen Reader software
they may be using in your case?

MR. DI NSMORE: No.

ASSCOCI ATE REQ STER SI GALL: kay.

GENERAL COUNSEL CARSON: All right, let's
conti nue that. First of all, I think |I heard, M.
Di nsnore, that Screen Readers are far nore preferable
and nore useful than sinply a read-al oud function, is
that correct?

MR, DI NSMORE: Yes.

GENERAL COUNSEL CARSON: All right, and I'm
sort of inferring fromwhat |'m hearing from you --
some of ny understanding of how that would be. You
tal ked about context. Let me just nmke sure |I'm
getting another thing that | think I aminferring, |
don't think |I heard you say it. But |I'm i magining
that the kind of thing you' re tal king about m ght be,
for exanple, if there's a table of contents, a Screen
Reader might let you navigate that table of contents
so you can hear what chapter seven is and you can go
straight to chapter seven. Whereas a read-al oud
function would not allowyou to do that? Aml correct
in imagining that, or is that just --

VR. DI NSMORE: Yes, I think your

i magi nation is pretty nuch on target.
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GENERAL COUNSEL CARSON. Ckay, good.

That's very hel pful in understanding it. \Well then,
what that's leading me to think is that -- and |I'm
just imgining what your preferences mght be, and
let's see if I"'mright, and then if | amright, 1'd
like to hear you el aborate on why we might need to go
in that direction in your view

What it's sort of sounding like to ne is
that the read-al oud function fromyour point of view
is pretty irrelevant and that the exenption we ought
to be granti ng woul d sinply not even nmention the read-
aloud function and it would permt circunvention,
unless the literary work is available in an edition
that permts the enabling of Screen Readers. Isn't
that really what you want?

MR. DI NSMORE: Well, what we would really
like to have is, you know, all books are accessible
with either one of those.

GENERAL COUNSEL CARSON: W can't do that

for you.

MR DI NSMORE: Pardon ne?

GENERAL COUNSEL CARSON: We can't do that
for you.

MR. DI NSMORE: Darn, we thought we woul d
try again.
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GENERAL COUNSEL CARSON: What | nean i s, we

can't make all books accessible, is what |'m saying.

MR. BAND: You can't do tech nandates?
That's not part of this proceedi ng?

GENERAL COUNSEL CARSON: Well, if you like
it, Jonathan, we'll reconsider. No, but seriously.

MR. DI NSMORE: General |y, the Screen Reader
is the far nore, currently, the far nore accessible
way for soneone to use that book.

GENERAL COUNSEL CARSON: Now, | think |I'm
heari ng you nake a case, but | just want to see if |I'm
right. It sounds to me the case you're trying to
make, or perhaps, the case you should be trying to
make is if a book is available only -- if a book is
avai | abl e where the read-al oud is accessible, but the
Screen Reader isn't, that's not good enough and ny
peopl e ought to be able to circunvent the access
control in order to use a Screen Reader if all that's
avail able for them is the read-aloud function. I
nean, is that your case and if so, you mght want to
el aborate a little bit, because | seemto be hearing
you at least |eading up to that.

MR DINSMORE: Well, | think that's the
direction we would like to head in this. The Screen

Reader is always a better system The read-al oud

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

83

function does not have that navigability, typically,
al t hough i nprovenents are bei ng nade.

So, if someone is trying to snag t hat book
online, that e-book, it is usually far better for them
to be able to do it with a Screen Reader and
hopefully, not to have that Screen Reader disabl ed
because one of the typical things that happens, which
I think I nentioned before a couple of tines is, the
way the Screen Reader functions, it is with a very
general |y configured copy-protect system going to be
shut out because the copy-protect systemw || see this
as a copying systemand it doesn't have any authority
to let that system nake that copy.

GENERAL COUNSEL CARSON: M. Metalitz,
what's your reaction to the proposition that, perhaps,
I"m urging nore strongly, although I'm not actually
urging anything -- the proposition that we just tal ked
about, that perhaps the read-al oud function shoul dn't
even be consi dered because not even a poor substitute?

MR. METALI TZ: Well, 1've been given a |ot
to think about here this afternoon, because of course,
that's not what the existing exenption -- if the
exi sting exenption procedure were different prem se,
which is that either of these -- as long as you have

either of these in sonme available edition, you're
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okay. And | think I"'ma little confused now about
whet her the proponents are seeking the existing

exenption or the "or", you know, changing the "and" to

an "or", or as you have just suggested, M. Carson

elimnating the reference to read-al oud function and
just saying that if the Screen Reader is not enabl ed,
then it's okay to circunvent.

| guess the two problens | have -- the
three problenms | have -- first, we need sonething --
it's sonmething we need to | earn nore about and nmaybe
offline we can pursue thisinalittle nore detail the
AFB.

Second, |I'mnot sure that they're -- from
what |'m hearing, there may not be a real black and
white difference here between the read-al oud function
and the Screen Reader function and M. Dinsnore has a
couple of times, referred to an upgraded read-al oud
function or the nore nodern and inproved read-al oud
functions that do have some navigabilities.

So, it doesn't seem to be a binary
situation, but nore of a spectrum and |I'm not sure
whether it nakes sense to, you know, treat them as
bi nary situations where one is good enough and one
isn't.

The third reaction that | have is, you
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know, as this -- the question really is -- I"'mreally
hearing two things that are a bit troubling. One is
that this -- that publishers really shouldn't be able
to prevent circunvention unless they have -- unless
100 percent of their titles are accessible. And
second, nmaybe they need to have the state of the art
formof accessibility, the best formof Screen Reader
function before they can say, "Well, no, there can't
be circunvention.”

Qobvi ously, that has sone -- could have
econonic inmpacts. It could have market inpacts. Who
is going to decide what is the best form of Screen
Reader functionalities? Does everybody agreed on
which is better and which isn't? Does everybody
agreed on the circunstances in which the read-al oud
function is <close enough to the Screen Reader
functionality that it ought to be treated the sanme way
and does everyone agree on the situations in which the
read-aloud function is so inferior and |acks
navigability that it really is a different animal and
shoul dn't be treated the same way?

So, these are sonme of the concerns that
have fromwhat |I'm hearing and that again, make it a
little difficult to evaluate because if we're tal king

about the existing exenption, | think | wunderstand
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what that entails, but |I'm not sure that | really
understand what it would nmean to either change the
"and" to an "or" or basically elimnate the read-al oud
function all together as sonmething that's --
constitutes accessibility -- enough accessibility to
make the exenption inapplicable.

MR. BAND: |If | could just respond to that.
It seems to ne that in particular, because we are
tal king about a spectrum and it's also a noving
spectrum that it changes over tine, that probably

elimnating a category makes |ess sense than sinply

replacing the "and" with an "or", because that nakes
it as flexible as possible and, you know, because --
you know, the technologies evolve and | think that
that just nmkes nore sense because it could be in
certain cases that -- you know, having an upgrade
read-al oud is good enough and that's not enabl ed and
you should be able to circunvent to get that. And,
you know, because that m ght be what -- you know, that
m ght be the kind of software the user has and that
mght be really all that's required for that
particular work and the particular use that the
student, for exanple, wants to make of it.

So, | just think that that would be the

better approach, rather than sort of carving out
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cat egori es because al so then, that |eads into a whol e
definitional quandary, along the |lines of what Steve
was saying and as a result, | think that we -- you

sort of avoid all of that by sinply replacing the

"and" with an "or
MR. METALI TZ: Excuse ne, but as | would
understand, the significance of that, if you had the
state of the art read-al oud function with navigability
that was enabled, someone could still circument
because you didn't have the Screen Reader function
But on the other hand, you mght have a very --
relatively primtive Screen Reader function and that
couldn't be circunvented because it's a Screen -- |
nean, would you be able to circumvent in that
situation to get to the read-al oud function?

MR. BAND: Conceivably, | nean, if the

read-al oud function isn't enabled, you know, and I

don't see --

MR. METALITZ: Whuldn't you have to have
both in order to prevent -- in order to conme outside
the scope of the exenption? | think if it's "or",

then you have to have both and whether one is better
than the other, one really isn't very functional, you
woul d still have to have both and as it stands now, if

you have either, then you' re okay, as | understand it.
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MR. BAND: Well, | guess the question is,

who's who and who's okay? |  rmean, from ny
perspective, it just seens to make sense that | ook, we
want to -- the goal here is to help the visually
di sabled and in a way that is not having any inpact,
any negative inpact right now on the publishers and
don't foresee this ever having any negative inpact on
the publishers. [It's going to be used really in very
rare circunmstances because -- for all the reasons we
al ready enuner at ed.

And so, | think sinply providing a little
bit nore functionality and providing alittle bit nore
flexibility is conpletely appropriate under these
ci rcumnst ances.

GENERAL COUNSEL CARSON: M. Dinsnore,
maybe you can tell us alittle nore about what a state
of the art read-aloud function would do and whet her
those so-called state of the art functions probably --
wel |, whether they are or aren't sufficient for the
use that people would normally need, because | -- at
the nonent, | admt, |I'msort of confused. It sounds
like it isn't just black or white. It is a spectrum
and I'd like to figure out how the read-al oud, or at
| east the better read-aloud fits into that.

| think I may be hearing that a really
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good read-al oud system nmight be fine, but a not so
good read-al oud systemwouldn't. Is that where we are
or is that not where we are?

MR. DI NSMORE: You know, it's one of the
nost difficult things and the regulatory process it to
nmake bets on technology. Most of us in the past who
have tried to that, have placed the wong bets.

To answer your question, at the present
time, the kinds of read-aloud functions that we have
found, that is when you downl oad t he book, are not the
best state of the art. Those have not been picked up
and depl oyed very conmonly.

So, if we were tal king about the situation
as we know it today, the Screen Reader is alnobst
al ways preferabl e because of all of the el enments that
| mentioned.

Now, are the other devices, the other
read-al oud functions getting close to that? The
answer is yes, they are getting closetoit. In terns
of fully navigability, probably not there yet.

GENERAL COUNSEL CARSON:. Let ne suggest
something el se and get your reaction to it, and you
may have to think about this. You nmay not have an
initial reaction that's very reliable. But it's

starting to strike me that what you call it isn't so
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inmportant, it's what it does and if we're going to
have another exenption for another three years,
per haps i nstead of tal king about a Screen Reader or a
read-al oud function, if there's a way to conme up with
a statenent that describes what it does, what the
feature that you want to be able to use does in a way
that A) satisfies the people who need to be able to
get access to these works who can't right now, and B)
is reasonably clear, so that anyone trying to | ook at
a regulation that incorporates that description into
the regulation can say, "Okay, yes, | can see that

this qualifies or this doesn't,"” and you don't have to
start guessi ng about whether you' re within or outside
the scope of the regulation or the exenption.

Maybe that's the way to go. Does anyone
have any inmmediate reaction to that proposition,
whet her that's sonething worth exploring or not?

MR. DINSMORE: It's an interesting approach
because in the world of technol ogy regul ati on what we
have found, and this nay be where we woul d want to go
with this, is an exanple would be Section 508 of the
Rehabi litation Act that tal ks about el ectronic access
t echnol ogy. They stead-fastly noved away from the

direction of tryingto tell people what technol ogy you

had to buy. They established a performance standard.
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That's not difficult to do.

If you are tal king about, you know, the
utility of soneone's reading experience, this is one
of the reasons why were -- we thought it was inportant
to talk about what text-to-speech is all about,
because that is the closest thing that can give you a
per f ormance standard conparable to what to any of us
woul d be using when we're accessing a book, just in a
conventional print format, to be able to nove through
that book, to be able visually, as we do it, to | ook
at the structure of the book, to know where we are in
t he book and to know sone t hings, al so, about the book
bef ore we deci de whether we want to buy it.

GENERAL COUNSEL CARSON: Are there sone
standards out there that maybe sone ot her agency and
ot her context has already endorsed or issued that
m ght essentially do that job right now, or is that --
are we not there now?

MR. DI NSMORE: Thi s woul d be specul ati on on
my part, because |I'd have to look at it nore
carefully, but the Access Board has -- the U S
Access Board, has standards under Section 508 for
electronic information access. | don't know whet her
they specifically speak to this kinds of functions,

but it's a process that has been used for establishing

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

92

per f or mance st andar ds.

GENERAL COUNSEL CARSON: All right, well,
et ne give you some honework. |t would be useful to
know a couple of things. One, it would be useful to
know whether there are sone standards out there,
whet her they are set by sone Governnent agency or some
other institution of some sort that carries some bit
of authority and that m ght be useful in this context,
so that we don't have to worry, what do | call it? W
just worry about what does it do. And if it's clear
what is does, then that's what we're tal king about,
maybe that's what we do. And | encourage all three of
you and your clients to have sone interaction, if that
hel ps i n seeing where all of you are on that. Because
| think we're noving in a direction that certainly,
any of us up here thought we were noving in when we
wal ked i nto roomand certainly, to me and fromreadi ng
the comrents, | got the inpression mybe to just about
everyone, the distinction between a Screen Reader and
read-al oud function, it was certainly, | won't say
entirely lost on me, because | renenber from three
years ago sort of getting the distinction, but nobody
was maki ng much of the distinction at the tine, which
is why you see the exenption you see.

What we' re hearing today is that there may
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be sone nmjor distinctions between the two and there
may be reasons why one of them at least in its old
fashion sense, doesn't really do that job and the
ot her one does.

So, it would be hel pful for everyone, |
think, to start focusing on that and figuring out, al
right, what is it that the blind need to be able to
use that they're not able to use right now. And
ideally, if there can be sone consensus by the various
people who have cone forward to talk about this
exenption on it, that's great. If there can't be,
then we'd probably like to hear fromyou separately on
that and we nay send you a letter very shortly just
giving you sonme kind of tine table for nore on that
because we want to get this thing -- we want to keep
noving on this. But that's something that | think
woul d be very useful for us.

VR. DINSMORE: That's an interesting
proposition and it is for us, because we have been in
the business of testing a lot of this technol ogy
basically evaluating it froma "Consumer Report" point
of view. Not so much best buy or best rated, but
basically, and this nay speak to sonething that you're
after here, how does this thing function?

GENERAL COUNSEL CARSON:. Anyone el se have
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any reaction to that at the nonent?

MR. BAND: | think it's a good -- it sounds
like a very good idea because again, you' re talKking
about changing technology and, you know, as |
i ndi cated before, the distinction between the two
technologies was -- it had been lost on ne until
yesterday and al so again, these things are going to
change. And so, it does nmake sense to focus nore on
functions than on Screen Readers. | nean, who knows
what a Screen Reader is and who knows what it will be
in five years.

GENERAL COUNSEL CARSON: Any thoughts at
this point, Steve?

MR. METALITZ: | imagine -- | think it's a
good idea to find out if there are performance
standards out there that may have or al ready have, you
know, addressed this. | think, you know -- | don't
know t he answer to that and | think one concern would
be are these aspirational standards that, you know,
this is what we're aimng for down the road or are
these nore descriptive about what products that are
out in the market today now do. Because of course
publ i shers are -- here, are sonewhat at the nmercy at
technol ogists for this. | mean, the publishers are --

you know, the technologists are vendors to the
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publ i shers and what's available to them in terns of
the different -- you know, the different formats is a
limted wuniverse and |I'm sure there are narket
pressures one way or the other.

But it's certainly something we -- is
worth taking a | ook at.

GENERAL COUNSEL CARSON: kay, that's
great. Let's switch topics a little bit. This is a
guestion, | guess, at least in the first instance for
Steve, but I'd be interested in all of your reactions.

W're dealing here wth an existing
exenption and we're in effect, being asked to renew
it, although I'mnot sure renewis work we woul d ever
really use because | think everyone understands that
we eval uate de novo. But when you have a situation
where there's an existing exenption and people are
asking that we have that exenption for another three
years, is it necessary, and if it's not necessary, how
important is it to know whet her people have actually
been using that exenption during the three years in
which it has been in place? So, I'll start with you,
M. Mtalitz.

MR METALITZ: Well, | think it would be
important to know that as a general natter because

that m ght tell you sonething about how great the need
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is for having a simlar exenption inthe future. It's
not -- as | think the Register pointed out in the
recommendation the last tine, it's not always just a
guantitative question, even on the censorware
exenption we were tal king about earlier today. Very
few people were using it, but still, it had -- she
said there was sone significant value to it.

So, it's not a nechani cal thing of saying
only if 3,000 people have used it, should it be
renewed. But | think it would shed light on the
guestion, which is really the ultimte question for
this panel, which is is the prohibition that's in the
statute, absent in exenption, creating a significant
problemw th regard to non-infringing use?

One strong i ndi cator of that m ght be that
people are nmaking a lot of use of the exenption or
order to make their non-infringing uses.

So, | think it would be very valuable to
have that. | recognize, as people said before, it's
not al ways possible to determne that. And it's going
to vary depending on the characteristic of the
exenption, | think. W have -- in the hearing | ast
week, | think we had testinony about -- from one
person who is using the existing exenption and he

described -- that is the internet archive, and he
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descri bed, you know, fairly, specifically how he's
using it and why he wants to continue using it and so
forth and I think that was very illum nating.

And in the absence of that, | think it's
harder for you to answer the question that you' ve been
asked to answer.

GENERAL COUNSEL CARSON:. Anyone el se have
any reaction on that question?

MR. BAND: Well, | think in general, you
know, it's arelevant factor |ike everything should be
rel evant and everythi ng shoul d be considered. | think
here in this instance, it's perhaps |ess relevant
because -- again, as | agree with Steve that it is
rel evant to the extent that it shows -- indicates that
there is a problem the fact that people have taken
advant age of the exenption suggests that there really
is a problem

Here, that seens to be | ess conpelling or
the need for that kind of evidence seens to be a
little I ess conpelling, given that the nature of the
probl emis obvious, nmeaning it is clear that there are
e- books out there that are not Screen Reader enabl ed
and that is a problem for someone who is visually
di sabl ed.

So, the fact that -- and, you know, agai n,
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you have a bit of a catch-22. The fact that it's
going to be very difficult for them to use the
exenption, given the fact that they need to get
someone to help themto do it, so it's going to be
that nmuch harder to find the evidence of their using

it.

But still, the underlying point is that
it's -- the nature of the problemhere is -- in this
case, is very apparent. And |'d al so suggest that
when vyou're naybe anticipating a -- your next

guestion, that when you're looking at the renewal
i ssue, that the negative inpact of the exenption and
whet her there has been any negative inpact, is very
signi ficant because that, you know, that shouldn't be
rel evant especially again, to the fourth factor here,
the effect of the circunvention on the market. And if
there's been no -- there's no evidence submtted by
anyone that it has had a negative inpact, then that is
significant.

Now, it could nmean that the exenption is
maybe -- in sonme instances, maybe not that inportant
an exenption in the grand schene of things. But the
fact that it has had no negative inpact, | think, is
very probative on certainly this factor

GENERAL COUNSEL CARSON: Steve, would you
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agree there's -- we have no reason to believe that the
exi sting exenption has had any negative inpact on the
exenption?

MR. METALITZ: Yes, | don't think there's
any evidence of negative inpact, but |I'm not sure
qui te what conclusion to draw fromthat. There could
be two reasons for that. One is that it really
doesn't affect the market that nuch. The other reason
m ght be no one has ever used it. Cbviously, if no
one had used it, then of course there would be no
impact fromit. So, |'mnot sure you can really draw
too much of a conclusion fromthat.

| would agree with Jonathan that in this
case, there is no question that there are sone e-books
out there that aren't enabled and certainly, that are
not enabl ed for a Screen Reader, but also that are not
enabl ed for read-al oud, just |ooking at the existing
exenption. | don't think it follows ipso facto that
the exenption -- the sane exenption should be
recogni zed because partly this is a question of degree
and partly is a question of causation really, the
extent to which the reduced accessibility or |ack of
accessibility by visually inpaired people is the
result of this prohibition. So, | don't think it --

| don't think we can say well, because the probl emhas
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not totally gone away, therefore, we should have the

same exenption. |'mnot suggesting that you're saying
that. But | -- and | do agree with you that this is
a little -- my be a little bit different than

perhaps, say the internet archive exenption where |
think wi thout having sonebody explain how they're
actually wusing the exenption, it wouldn't be so
apparent why it was needed.

GENERAL COUNSEL CARSON:  Anyt hing, M.
Di nsnore, on this topic?

MR DINSMORE: |I'm intrigued with the
possibility that there is some connection wth what
you are putting before us in terns of a possible task,
in terns of |looking at a perfornmance standard. We
have not been partied to these other exenptions. But
I am thinking that one of the things that my have
happened there is in those ot her exenptions, there was
actual Iy a product that someone coul d denpnstrate t hat
they were using and probably could al so show how t he
exenption very clearly affected that.

I would not like to see this particular
exenption have a preponderance of evidence on the
nunmbers of times that soneone was unable to access.
But | think if you -- with a Screen Reader, for

exanple, that if you put forth sonething like a
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performance standard, it will probably be easier for
that kind of evidence to be gathered because you'l
have better know edge of just what it is you' re asking
this thing to function. What's the node that it's
suppose to be functioning in? And it will probably be
easier for us to ask people, "Wre you able to get it
to function that way?" W have a nore specific
guestion we can ask.

MR. BAND: But if | could al so just go back
to what Steve was saying, | nmean, you know, he's right
that the way the statute is worded in 1201(a)(1)(b)
and | guess ( ¢ ) also talks about if such persons are
reluctantly -- adversely affected by virtue of the
prohibition in their ability to nake non-infringing
uses, but here again, you have the problem that |
think -- and again, this is also ultimtely a problem
that goes to the structure of 1201(a) that we' ve been
tal ki ng about before, whichis to say that there is no
guestion that -- you know, the problem -- the root
problemhere is the DRM right. It's that -- the fact
isthat it's not enabled. That's the problem And we
all agree that that's what's causing the probl emhere,
that it's not -- that a certain functionality, by
virtue of the DRM is not enabl ed.

But then, you know, to say whether, you
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know -- are they -- so is a person who is adversely
affected by the DRM are they al so adversely affected
by the inability to circumvent the DRV? You know, |
think that at sonme point it's kind of a -- yes, it's
a different issue, but it really is ultimtely the
same i ssue. Particularly here, or particularly again,
i f you did not have the prohibition on the technol ogy,
then |' msure there woul d have been a market for that,
t hat peopl e woul d be nmaki ng that technol ogy avail abl e
and, you know, in a relatively easy way to use.

But because there is the prohibition on
the technology and it's not clear that the exenption
that was granted three years ago applies to the
technol ogy - -

GENERAL COUNSEL CARSON: | think it's
pretty clear is doesn't, isn't it?

MR. BAND: Well, you know, | bet you the
Federal GCircuit would interpret that differently. In
fact, |I'm pretty confident. I think the Federal
Circuit would interpret that differently.

But, you know, the other Circuits,
probably not. Second Circuit, probably it would
interpret it, you know, in a different way. But the
-- | think the point is, all I"msaying is that these

various issues sort of collapse into each other.
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And so, again, it seens to ne that -- you
know, to say, well, is the problemthe DRMor is the
probl em the prohibition on the circunvention of the
DRM? At the end of the day, it's the sane thing.

MR. METALITZ: Well, let me just -- | think
you need to take a slightly broader view of this
because one factor, for exanple, one issue is are
there other ways of making this used that don't

i nvol ve using this product that has a DRMon it? And

that's, | think, certainly a relevant consideration
her e. | don't know what the -- | nmean, we have sone
evi dence about that in ternms of book -- book sense.

GENERAL COUNSEL CARSON: Bookshar e.

MR. METALI TZ: Yes, Bookshare, thank you.
You know, that there are nore titles, a lot nore
titles, two or three tinmes as many titles avail able
now and | think that's a factor and it doesn't -- so,
t hat suggests that since DRMfree or TPMfree editions
are avail able, that may hel p peopl e nmake these non-
i nfringing uses. Agai n, maybe not in the optimal
manner, but | think it's also very clear that the goal
here is not to ensure that everyone is able to nake a
non-infringing use in their optinmal or nost preferred
manner. But the fact that they can nake these uses

wi thout circunventing is quite relevant to whether

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

104

there should be an exenption in this area.

|"mnot saying it takes care of the entire
problem but it's certainly a factor to be taken into
account and it doesn't have to do with, you know, it's
not the sane thing as whether you have to circunvent
t he DRM

GENERAL COUNSEL CARSON: Al'l right. Wwell,
you nenti oned Bookshare and I wanted to ask about that
and I'm going to direct this question, at |east
initially, to M. Dinsnore, just because | suspect he
knows nore about Bookshare than anyone el se here. He
may di sabuse of that notion in a nonent. We'Ill find
out. But what exactly is it that Bookshare does and
then the second part of that questi on woul d be once we
know what it does, is that an acceptable substitute
for being able to use a Screen Reader on the e-book?

MR. DI NSMORE: Bookshare i s basically using
a scanning technology for their books, okay. A
scanning technology is not the same thing as what
you' re going to get when you have a properly formatted
book. The scanni ng technol ogy is very nuch dependant
on a nunber of things, that is the quality of the book
inthe first place, the quality of the materials that
-- sorry, not the materials, but the quality of the

technology that you're using for optical character
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recognition. The final problemwth that is, while
you do have a book that is accessible -- it is
accessi ble to you, you can read this book. You don't
have navigation features to this.

So, are you havi ng use of the book, which
was why we rmake that distinction. Sure, you can read
t he book or soneone -- sonme system may read the book
for you. But is that using the book in the sane way
that we woul d use the book?

CGENERAL COUNSEL CARSON: So, with
Bookshare, |'m gathering naybe, what you're getting
wi t h Bookshare is equival ent of the old fashion plain
vani |l a read-al oud function and nothing nore? O is
that over-sinplification?

MR. DINSMORE: It's close to that, yes.

GENERAL COUNSEL CARSON:. Ckay. Steve, do
you know anyt hing that m ght --

MR. METALITZ: | don't know anyt hi ng nore,
but I do knowthat this was part of the | andscape that
the Ofice and the Librarian took into account three
years ago and | think it should still be part of the
| andscape. Again, I'msure it is not delivering the
opti mal experience, based on what M. Dinsnore said.
But it is a way that people can make these non-

i nfringing uses.
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MR. BAND: But of course, 26, 000 books is

just a fraction of --

MR, METALI TZ: Sure.

GENERAL COUNSEL CARSON: Well, that's a
good questi on.

MR. METALITZ: It's a bigger fraction than
we had.

GENERAL COUNSEL CARSON: A fraction of
what, because one question | would have and probably
no one here knows, but nmaybe soneone has a sense
26, 000 books in Bookshare. How many e-books are out
there? How nany e-book titles are out there, rather?

MR. DI NSMORE: There are -- you' ve probably
got better information on this than | do.

MR. METALITZ: My clients certainly do, but
| don't.

MR. DINSMORE: Well, you shouldn't be
speaki ng for your client, but maybe just as a nenber,
so we m ght have -- maybe we' ve got eneritus associate
status for statistics in that. | think there is
something |ike 70,000 titles published every years.

GENERAL COUNSEL CARSON: E-book titles?

MR DI NSMORE: Not e-book titles, 70,000
titles.

GENERAL COUNSEL CARSON: Ckay. E-books are
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obviously a fraction of that.

MR. DI NSMORE: They' re about 7, 000.

GENERAL COUNSEL CARSON: Ckay.

MR. DINSMORE: But it's grow ng. | think
the stats are avail abl e through the -- what used to be
t he Open E-book Forumand |I'msorry, | keep forgetting
the title of it, but if you search on Qpen Ebook
Forum it will take to the newinternational -- let ne
see if | have it here. They have very good statistics
on the nunbers of e-books that are being published.

So, it's -- you know, you are getting into
some real conparison problenms. You nay 26,000 titles
avai |l abl e, whether that represents anything but a
fraction of the universe of titles, it's hard to say.

GENERAL COUNSEL CARSON: And for all we
know, that's counting the books that aren't avail abl e
in e-book form Who knows? Maybe soneone does know.
| don't know.

Steve, |l et nme ask you, the first words out
of your nouth here were, "W don't oppose this
exenption.” But you then went on to say essentially,
you do think that people need to neet their burdens of
proof and so on. So, |I'mnot quite clear where you
and your clients are on this. Are your clients here

telling us that this is not an exenption based on the
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record before us that ought to exist for the next
three years, or are you telling us just be cautious?
O are you telling us -- what are you telling us?

MR METALITZ: Well, | think when we cane
here, we were prepared to tell you that, you know
it's obviously your decision and your recommendati on
about whet her the exenption that was approved i n 2003
shoul d be approved in 2006, but that we woul d not have
a strong objectiontoit, if you felt that it net the
standards that you've laid out before.

| think what we've heard today kind of
scranbles the egg a little bit here because we' ve
heard a |ot of suggestions about changes to it. I
mean, | think we know that the idea of a class of
literary works period is off the table, which is good
news. But we've heard about a | ot of possible changes
toit and I don't know -- | think we're going to have
to explore that further before we can really take a
position on whether that should be recognized.

GENERAL COUNSEL CARSON: Okay. Al right.
Let's see if Steve has any questi ons.

LEGAL ADVI SOR TEPP: | had several -- well

GENERAL COUNSEL CARSON: | finished m ne.

LEGAL ADVI SOR TEPP: Ckay, | will. W're
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also over the tinme allotted, so |I don't want to
bel abor anyt hi ng.

Let ne boil it down to one sort of
fundamental question. |s a basic read-al oud function
better than nothing?

MR. METALITZ: You're directing --

LEGAL ADVI SOR TEPP: It's for M. Band, but
if youd like to add anything, M. Mtalitz, please
do.

MR DINSMORE: You know, | don't think
there really is a distinction like that. There is a
basic read-aloud -- if you were tal ki ng about a book,
certainly, a basic read-al oud function, if you' ve got
nothing else. If you couldn't get an audio tape. |If
you couldn't get someone to read the book to you,
even, it would be preferable.

But |I'mnot sure that we want to nake that
distinction. | don't think it's -- | think it's one
that gets us, fromour point of view, into a |ot of
trouble. |If you get just read-aloud only, you' re not
getting ruch. Arguably, better than absolutely

not hing, but I don't think we'd want to be there.

LEGAL ADVI SOR TEPP: Very well. Ckay.
GENERAL COUNSEL CARSON: Ckay. | did have
one nore question. This is -- 1 think this is
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probably solely for you, M. Dinsnore, although anyone
el se can corment. Wen | saw that you basically gave
us a sanple of five e-books you checked out, that was
a rather disappointing sanple from ny point of view
because |I'm not sure how rmuch one can tell whatever
the percentages are wthin that five. You' ve
expl ai ned your constraints and | understand that.

But apart from that sanple, does your
organi zati on have other information, just based on
what you're hearing from your nenbers, anecdotal
evi dence and so on, in which you can give us a sense
of the scope of the problem today with respect to
peopl e who need to be able to get this kind of access
to works, who are finding that their experience is
that they frequently, often, sonetines, you tell ne,
unabl e to get that kind of access?

MR. DINSMORE: | think the best exanple |
can give is the nost recent one, which was a tel ephone
conference we had just a week ago with the board
menbers of the National Association of Blind Students.
And we wer e aski ng themwhat their experiences were in
this area. Generally speaking, the experiences were
not good. They usually had to rely on getting soneone
to scan a book for themand that gets us back to a | ot

of the problenms that you have in the origina
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condition of the book and the kind of technology --
the OCR technol ogy that is available to you.

They were not delivered, even in those
cases -- we're tal king about textbooks here, they were
not delivered usually in a tinely fashion so that the
student was usual |y behind and t hey had to nmake use of
readers in sone cases, which is a very old fashi on way
of doing it and not a very convenient or really usable
one, if you're trying to study.

So, | think in those cases, we're talking
about people who have had serious problens getting a
hold of text, either conventional text or e-text.

GENERAL COUNSEL CARSON: Ckay.

ASSOCI ATE REA STER SIGALL: 1'd like to
foll ow up on that.

GENERAL COUNSEL CARSON: Go ahead.

ASSCCI ATE REQ STER SI GALL: You nenti oned
that you had -- that your organization does product
eval uations of, | assune, Screen Readers and e-book
formats and anything that would be related to those.

In the ~course of that, does your
organi zati on or any ot her organi zation assess for its
nmenbers or for the people, the audi ence of that work,
how inter-operable or how these Screen Readers

i nt eract with different fornmats? Do you nemke
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assessments about whether a particular reader or
particular formats generally work better with Screen
Readers versus not, or do you eval uate the products in
such a way that would be rel evant to our task here of
trying to eval uation the exenption?

MR. DI NSMORE: Usually we do. Wat we try
to do, because we -- because of the nature of our
organi zation, we can't rate products and say best buy.

What we try to do, and we have used panel s
of individuals who are blind, is to set up a series of
functions that sonething ought to be able to perform
and then what we do is we describe how, say five
di fferent Screen Readers were able to perform those
functions. The bottom line for the reader is, what
perfornms best for you? How are you going to use this?

ASSCCI ATE REG STER SI GALL: Do you assess
e-book formats in a simlar way, whether it be
Mcrosoft's format versus Adobe's format versus other
formats out there, based on simlar criteria of
accessibility?

MR DINSMORE: We've done that both wth
M crosoft and Adobe products.

ASSOCI ATE REQ STER SIGALL: And is this
publically avail abl e i nformati on that we m ght be abl e

to get?
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MR. DINSMORE: It should be avail able on

our website. There is an electronic text of Access
Wrld Solutions. If | can find a way of getting that
information to you when we adjourn, 1'Il be happy to

give you the way you can get to the naterial.

ASSOCI ATE REG STER SIGALL: | rmay have
foll owup questions that -- to seek that information
t 0o.

GENERAL COUNSEL CARSON: Rob, anynore
guestions? Al right, well, | think this is a very

good exanpl e of how hearings sonetines can be very,
very helpful. | don't think anyone up here, anyway,
wal ked into the room thinking we were going to cone
out with what we've come out with. [|'mnot sure what
we've come out with, but | think the issues, as they
are before us now, are sonmewhat different than they
were -- in our perception when we walked into the
room

| think we will be witing to you very
shortly asking for some nore information. But let ne
gi ve you sone general guidance right now.

We -- although Cctober 28" seems a |ong
way away, for us to get fromhere to there, it's alot
of work on our part. W had to make a recomrendati on

to the Librarian. He needs to consider that. So
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we're going to probably want to effectively close the
record on this thing no later than a nonth from now
That's my prediction.

W' ve tal ked about a couple of different
variations on the sane thene, | think. Jonathan Band

has suggested nmaybe we substitute "or" for "and" and
maybe that's one possible way of dealing with this.
I suggested it's too strong a word, but hearing
everything | heard, it occurred to ne that perhaps
just not even nentioning read-aloud, if read-aloud
doesn't seemto be terribly useful in general, m ght
be anot her way. O then, there's the functional
approach, basically to say, "Al right, this is what
you've got to be able to,” and if it won't -- if
there's an access control that is preventing you from
using a program that does this, then you can
circunvent. That nmay be anot her way.

I'"d like you all to give sonme thought to
t hat . If it's possible for you to talk anong
yourselves -- | nean, if we heard fromthe three of
you in a couple of weeks, "You know, we think we've
worked it out and here's sonething that satisfies al
of us,"” that's just the ideal situation for every

single personinthis room W nay not get there, but

t hat woul d be hel pful.
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And as | said, you'll probably get a
letter fromus where we mght try to spell this out a
little nore and al so spell out sone deadlines alittle
nore, but our goal, pretty clearly, is going to be
that by a nonth from now, we want to have heard
everything we're going to hear from you, so we can
really get down to starting to | ook at what we have in
front of us and make sone deci si ons.

And of course, not w thstandi ng what |'ve
just said to you and the direction of a lot of the
conments we've had here, no one should assune that
this neans anything with respect to whether there is
even going to be a recommendation of an exenption or
not. But the conversation thus far today has been --
a good deal of it has been on, all right, if there's
an exenption, what's the nature of it? And that's
sort of the troublesonme part, troublesone in that
we're not quite sure we see the easy answer to that
and that's what we're going to hope that we get sone
nor e gui dance fromyou fol ks on.

Al'l right, thank you very nuch.

ASSCCI ATE REQ STER SI GALL: W' |l adjourn
until Friday norning.

(Wher eupon, the foregoing hearing was

concl uded at approximately 5:00 p.m)
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