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THE LIBRARIAN OF OONGRESS
WASHINGTON, D.C. 20S~IOOO

October 1, 1993

Dear Mr. Hughes:

On May 4, 1993, I received a letter signed by you, Mr. Moorhead,
Senator DeConcini, and Senator Hatch, in which you endorsed our effort to explore "ways
to satisfy the Library's acquisition needs separately from the current method of incentives
provided in Sections 411 and 412 of the Copyright Act," and our appointment of a
committee consisting of outside individuals to study and advise on this question. You
stated that, given "the time constraints, we believe the meetings should focus on the
following question: 'If Sections 411 and 412 of the Copyright Act are repealed, how can the
Library's acquisitions needs be met?'"

Following further discussions I appointed an Advisory Committee on Copyright
Registration and Deposit (ACCORD) to advise me concerning the impact and implications
of the Copyright Reform Act of 1993 (H.R. 897, S. 373). As you requested, the first phase
of the committee's work was focused on possible methods of inducing copyright registration
and deposit for the Library of Congress that would serve as alternatives to the incentives
now offered by sections 411 and 412. On September 15, 1993, I forwarded to you the report
of the co-chairs of the Committee on the first phase of ACCORD's work; now, I am pleased
to submit to you my comments and recommendations based upon my review of that report
and my consultations with colleagues here at the Library.

At the outset, I thank you for the opportunity the Copyright Reform Bill has given
the Library and the Copyright Office to undertake a searching self-examination of existing
procedures and practices, of the interrelationship between the Library and the Office and,
most importantly, about the fundamental purposes and future roles of copyright in the
electronic age.

This process of self-examination, which will continue far beyond Phase II of ACCORD's
work, has highlighted anew the crucial importance of the Library and the copyright system
to communications and information transfer in the next century. We must be able to
adjust to the changes that come so rapidly in the information age, and we look forward to
working with your committees in blazing a constructive path through the difficult
challenges ahead.

A fundamental issue which must be addressed is the crucial centrality of the J
copyright system in sustaining the collections of the Library of Congress and its
increasingly vital databases. Congress can take pride in having created the greatest library
in the world, but it must realize that, to a very large extent, this greatness is based upon

------------- --
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the operation of the copyright system. In addition, the philosophy and provisions of
American copyright law have undergone a fundamental transformation in recent years;
with the evaporation of copyright formalities as conditions of statutory protection, the role
of copyright registration has also changed. The Copyright Office's function of providing a
great national database of information about copyrighted works has become all the more
important. Now more than ever, we must maintain and strengthen the reliable, publicly­
.available record of copyrights. This is a formidable challenge, which we believe we will be
able to meet with your assistance.

I believe that the proposals summarized in chapter 4 of the ACCORD report and the
covering letter of the co-chairs, both dated September 15, 1993, comprise an excellent
starting-point for leading the Library and its Copyright Office into the electronic age. With
very few qualifications I endorse them and recommend that you give them full
consideratbn in the legislative process. Some of the proposals in the report can be
implemented administratively, through regulations or changes in practice; others will
require statutory changes. I hope that we can work together in finding the right formula
for this statutory/administrative mix, and I pledge my enthusiastic and open-minded
support in accomplishing this goal.

Let me comment briefly on the specific recommendations:

• Mandatory Deposit.

The ACCORD report recommends a substantial expansion in the statutory
provisions governing mandatory deposit for the Library of Congress which would
supplement and complement the existing registration and deposit system. It is now clear to
me that we must move in the direction of the "legal deposit" systems upon which the
national library collections of most other countries are based, but this obviously cannot be
done with the stroke of a pen. Since we already have an effective registration/deposit
system supporting the Library's collections, we must move cautiously into what is
essentially a new era in collections management for us. Legislation and regulations are
difficult to change and there is a risk of disruption of the steady stream of acquisitions if
great care, including constant monitoring, is not exercised during a period of transition.
Substantial reductions in deposits for a year or more would be an irreparable loss which
could--far more easily than a layman might realize--irreversibly change the nature of the
Library of Congress.

I share the views expressed by my colleagues that the expansion in mandatory
deposit must be carefully planned, must be phased in through pilot projects, and must be
sufficiently funded. I also agree with concerns that the proposed system could break down
if depositors are encouraged to negotiate in every case. Negotiations may be appropriate in
cases where new classes of works are added to the mandatory deposit system or in
situations in which compliance is a severe hardship. But the statute and regulations must
prevent potential depositors from delaying or avoiding a legal and reasonable demand.
Negotiations should be the exception, not the rule, and there should be clear deadlines to

Letter of Tmnsmittal/ ACCORD REPORT
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assure timely response to a legal demand. In implementing any changes to the mandatory
deposit system, we will comply with reasonable due process requirements, without
obligating the Library to the Administrative Procedure Act (to which legislative agencies
are not subject).

In response to your instructions to suggest alternatives to Sections 411(a) and 412, I
strongly recommend that Title 17 be amended to substitute a new chapter of the Copyright
Code for Section 407, mandating a system of deposit under which material, both published
and publicly disseminated, would automatically be added to the Library's collections
without the need for prior demands in individual cases. I endorse the proposals regarding
sanctions for non-compliance and legal representation. I am also enthusiastic about the
proposal that brief records of these deposits be added to the databases of the Library.
However, I believe that we should include licensing, permissions, and pricing information
only in registration records, not in these simple deposit records, so as not to weaken this
proposed incentive to register.

I am recommending to ACCORD that, during the second phase of its operations, it
make in-depth studies of the legal deposit systems in effect in other countries and that it
propose pilot projects for implementing an expanded 'mandatory deposit system, many of
which could be adopted without legislation.

* Registration Process.

I am also convinced that, by adopting simplified procedures and maintaining a
positive, service-oriented attitude toward the whole copyright process, the Copyright Office
can induce substantial increases in registrations. I endorse the recommendations in the
ACCORD report calling for simplified short-form applications, expansion of group
registrations and optional forms of deposits, greater consultation with applicants about
mutual problems, expansion of information in the copyright on-line databases (especially
facts on ownership, permissions, and licensing), making clear that good faith errors in
applications will not result in loss of copyright protection or invalidation of registration,
and reinforcing the current policy of resolving doubts about registrability in applicants'
favor.

Some of the changes that I am recommending should be accomplished through
legislation, but most can be and will be brought about through administrative action under
the present law. I have directed that the Copyright Office hold public proceedings in the
near future on a proposed regulation dealing with group registration for newsletters and
that similar proceedings be planned and scheduled with respect to other potential subjects
for group registration, including photographs and software. I am also asking that work be
resumed on drafting simplified application forms, though changes in their content would
have to be mandated by amendment of Section 409. We are beginning a broad consultative
process, built on the work of ACCORD, in which we plan to stress the shared interest of
the copyright community in strengthening the registration system.
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In sum, I believe that modest amendments in Title 17, coupled with dedicated
administrative action, will not only encourage registrations but wiD also help to pave the
way for the increased role of automated copyright records in the international information
highway.

• Three-year review.

If statutory changes are made, it becomes vitally important to test the effect of
legislation on copyright registration and deposit through carefully-structured and
continuous analysis of actual experience under the changed law. For this reason I strongly
endorse ACCORD's recommendation for a statutorily-mandated review and report to
Congress if the law is changed. ACCORD recommends a five-year review. I would suggest
that an initial review and report should take place after three years. I am asking
ACCORD, during its second phase, to propose standards for such a review.

Because of the extraordinary importance of a continuity of acquisitions for the
nation's greatest repository of knowledge and the significance of maintaining the integrity
of the copyright data base in the electronic era, the Library may have to come to you
sooner to request extraordinary action if we see immediate damage to the collections of the
nation's greatest repository of knowledge.

• Recommendations of the ACCORD co-chairs.

Two additional proposals for inducements to registration and deposit, growing out of
the ACCORD discussions, were put forward for my consideration in the co-chairs' covering
letter. I endorse them both.

I. Reports on Litigation. -- The co-chairs recommend a requirement that litigants
inform the Copyright Office in writing of the filing of infringement actions. Section 508 of
the current law, whereby the courts are required to notify the Register of Copyrights about
pending copyright litigation and the results of lawsuits, has not been successful. The
ACCORD co-chairs' proposal would add valuable information to the national database and
would also provide an inducement to register in some cases. I recommend that a fee be
charged to cover the workload of recording these documents.

n. Enhanced Remedies. _. I also endorse the ACCORD co-chairs' second proposal:
providing "enhanced remedies" for copyright infringement of registered works, such as
recompensing some of the plaintiff's costs in litigation or increasing statutory damages for
infringement. These proposals would be likely to furnish realistic incentives to register.

'" Costs.

I wish to comment on the possible costs of some of the proposals I have endorsed.
Expansion in the scope of mandatory deposit will have costs in processing time and storage
space. Improving on-line access to mandatory deposit records and increasing the
information available in copyright registration records will have automation and processing
costs. In addition, expanded group registration may result in reduced fee receipts. It seems
to me that these proposals should be moved ahead for adoption, but in today's fiscal climate

----------
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we must be sure that the costs of the improvements are covered through fees or
appropriations. I look forward to working with the Congress to address these issues. The
staff of the Copyright Office is already working to determine the budgetary impact of the
options proposed in the ACCORD report.

I close by adding my thanks to all the members of ACCORD, and especially to the
co-chairs, Barbara Ringel.' BInd Robert Wedgeworth, who worked long and, hard to produce a
repol1. which will be of great value to the Library and the Copyright Office. I also wish to
give thanks 00 the ext!'&.OI:dinaty Copyright Office staff who supported ACCORD in creating
the l:eport and to all the staff members who have given and continue to give so much
thought to these issues, It is rare that a functioning administrative agency will work so
hard and en~husiasticanyto examine itself, while continuing to provide its regular services.
I know that I can count on the staff of the Copyright Office to continue their fine work
throughout a forthcoming transition period.

Sincerely,

~lli~n
The Librarian of Congress

The Honorable
William J. Hughes

. Chairman, Subcommittee on Intellectual Property
and Judicial Administration

Committee on the Judiciary
U.S. House of Representatives
Washington, D.C. 20515-6219

cc: The Honorable Charlie Rose
Chairman, Joint Committee on the Library

The Honorable Vic Fazio
Chairman, Subcommittee on Legislative
Committee on Appropriations

ACCORD REPORT/Letter of Transmittal
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Dear Mr. Hughes:

11iE LIBRARIAN OF CDNGRESS
WASHINO'TON. D.C. 20540-1000

September 15, 1993

---I

In May I appointed an Advisory Committee on Copyright
Registration and Deposit (ACCORD) to advise me concerning aspects of the
proposed Copyright Reform Act of 1993 (H.R. 897 and S. 373). I am pleased
to transmit to you the Phase I report, prepared by co-chairs Robert
Wedgeworth and Barbara Ringer. The Phase II report, in accordance with
your request, will be transmitted to you in March 1994.

As soon as I have reviewed this report and have had the
opportunity to confer with senior management in the Library and the
Copyright Office, I will provide you with my recommendations based on the
findings in the Phase I report. I hope to do this in two weeks.

I appreciate your willingness to provide me with the time for
reasoned reflection in order to consider the potential impact of the legislation
on the Library and the Copyright Office and to provide you with my views.

Sincerely,

Q--f1 ~
~ Billington

The Librarian of Congress

Enclosures: Letter of transmittal from co-chairs
ACCORD Report

The Honorable
William J. Hughes
Chairman, Subcommittee on Intellectual Property

and Judicial Administration
Committee on the Judiciary
U.S. House of Representatives
Washington, D.C. 20515-6219

I
I

I______________________________------:=============J
xii
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Dear Mr. Moorhead:

TIiE lIBRARIAN OF CONGRESS
WASHINGTON. D.C. 20540-1000

September 15, 1993

In May I appointed an Advisory Committee on Copyright
Registration and Deposit (ACCORD) to advise me concerning aspects of the
proposed Copyright Reform Act of 1993 (H.R. 897 and S. 373). I am pleased
to transmit to you the Phase I report, prepared by co-chairs Robert
Wedgeworth and Barbara Ringer. The Phase II report, in accordance with
your request, will be transmitted to you in March 1994.

As soon as I have reviewed this report and have had the
opportunity to confer with senior management in the Library and the
Copyright Office, I will provide you with my recommendations based on the
findings in the Phase I report. I hope to do this in two weeks.

I appreciate your willingness to provide me with the time for
reasoned reflection in order to consider the potential impact of the legislation
on the Library and the Copyright Office and to provide you with my views.

Sincerely,

~hl
James H. Billington
The Librarian of Congress

Enclosures: Letter of transmittal from co-chairs
ACCORD Report

The Honorable
Carlos J. Moorhead
Ranking Minority, Subcommittee on Intellectual Property

and Judicial Administration
Committee on the Judiciary
U.S. House of Representatives
Washington, D.C. 20515-6219
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Dear Dennis:

TIiE LlBlWUAN OF CX>NORESS
WASHINOTON. D.C. 20540-1000

September 15, 1993

xiv

In May I appointed an Advisory Committee on Copyright
Registration and Deposit (ACCORD) to advise me concerning aspects of the
proposed Copyright·Reform Act of 1993 (H.R. 897 and S. 373). I am pleased
to transmit to you the Phase I report, prepared by co-chairs Robert
Wedgeworth and Barbara Ringer. The Phase II report, in accordance with
your request, will be transmitted to you in March 1994.

As soon as I have reviewed this report and have had the
opportunity to confer with senior management in the Library and the
Copyright Office, I will provide you with my recommendations based on the
findings in the Phase I report. I hope to do this in two weeks.

I appreciate your willingness to provide me with the time for
reasoned reflection in order to consider the potential impact of the legislation
on the Library and the Copyright Office and to provide you with my views.

Sincerely,

Q r1 Ai
~ Billington

The Librarian of Congress

Enclosures: Letter of transmittal from co-chairs
ACCORD Report

The Honorable
Dennis Deconcini
Chairman, Subcommittee on Patents, Copyrights

and Trademarks
Committee on the Judiciary
United States Senate
Washington, D.C. 20510-6275
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Dear Orrin:

mE LIBRARIAN OF OONGRESS
WASHINOTON. D.C. 2OS40-\OOO

September 15t 1993

In May I appointed an Advisory Committee on Copyright
Registration and Deposit (ACCORD) to advise me concerning aspects of the
proposed Copyright Reform Act of 1993 (H.R. 897 and S. 373). I am pleased
to transmit to you the Phase I reportt prepared by co-chairs Robert
Wedgeworth and Barbara Ringer. The Phase II report t in accordance with
your request, will be transmitted to you in March 1994.

As soon as I have reviewed this report and have had the
opportunity to confer with senior management in the Library and the
Copyright Office, I will provide you with my recommendations based on the
findingS in the Phase I report. I hope to do this in two weeks.

I appreciate your willingness to provide me with the time for
reasoned reflection in order to consider the potential impact of the legislation
on the Library and the Copyright Office and to provide you with my views.

Sincerely,

Q r2 h!
~ Billington

The Librarian of Congress

Enclosures: Letter of transmittal from co-chairs
ACCORD Report

The Honorable
Orrin G. Hatch
Ranking Minority, Subcommittee on Patents,

Copyrights and Trademarks
Committee on the Judiciary
United States Senate
Washington, D.C. 20510-6275
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TIlE UBlWUAN OF OONGRESS
WASHINOTON. D.C. ZOS4O-lClOO

September 15, 1993

xvi

Dear Pat:

In May I appointed an Advisory Committee on Copyright
Registration and Deposit (ACCORD) to advise me concerning aspects of the
proposed Copyright Reform Act of 1993 (H.R. 897 and S. 373). I am pleased
to transmit to you the Phase I report, prepared by co-chairs Robert
Wedgeworth and Barbara Ringer. The Phase II report, in accordance with
your request, will be transmitted to you in March 1994.

As soon as I have reviewed this report and have had the
opportunity to confer with senior management in the Library and the
Copyright Office, I will provide you with my recommendations based on the
fmdings in the Phase I report.. I hope to do this in two weeks.

I appreciate your willingness to provide me with the time for
reasoned reflection in order to consider the potential impact of the legislation
on the Library and the Copyright Office and to provide you with my views.

Sincerely,

Q r1 ~

a:::;Billington
The Librarian of Congress

Enclosures: Letter of transmittal from co-chairs
ACCORD Report

The Honorable
Patrick J. Leahy
United States Senate
Washington, D.C. 20510-6275
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THE LIBRARY OF CONGRESS

WASHINGTON, D.C. 20540

September 15, 1993

Dear Dr. Billington:

We are honored to submit to you the Repor.t of your
Advisory Committee on copyright Registration and Deposit (Phase I) .

In March of this year the House Subcommittee responsible
for copyright legislation held hearings on the Copyright Reform Act
of 1993 (H.R. 897, S. 373), a bill which, among other things, would
repeal sections 411(a) and 412 of the present law. At the hearings
you expressed concerns about the potential impact of the bill on
the copyright registration system and the collections of the
Library of Congress, and you stated your belief that further, in­
depth studies were needed on these questions.

In response to your concerns the committees of Congress
asked that you undertake a two-part review of the immediate issues
raised by the bill and their broader implications, and that you
report your findings and recommendations to Congress by mid­
September. To assist you in fUlfilling this mandate you appointed
an advisory committee, of which we are co-chairs, and which has
become known by its acronym, ACCORD. Your initial charge to the
committee was to study and report upon possible methods of inducing
copyright registration and deposit for the Library of Congress that
would serve as alternatives to the incentives now offered by
sections 411(a) and 412.

The committee has given us, as co-chairs, the duty of
reporting the outcome of Phase I of ACCORD's work and
recommendations as accurately, fully, and objectively as possible,
and this ~e have tried to do in the attached document. We must
emphasize that the statements in the report are our own, not those
of the committee as a whole or of any of its individual members.
We believe that the recommendations in Chapter 4 of this report
accurately reflect the views of ACCORD as a whole favoring two
detailed proposals -- expanded mandatory deposit and improvements
in registration -- which would serve as alternatives to the
inducements in sections 411(a) and 412 of the present law. There
was substantial support for, and no opposition to, adoption of the
recommendations in chapter 4, although the members agreed to
disagree on the Reform Bill's repeal of sections 411(a) and 412.
Obviously the strength of a member's support for the Chapter 4
recommendations must be affected by that individual's views on
repeal of 411(a) and 412.

ACCORD REPORTI Letter of Transmittal xvii



Dr. James H. Billington 2 September 15, 1993

Since the bill would eliminate sections 411(a) and 412,
most of the committee members felt that the only way to jUdge the
impact of their loss would be first to understand their purposes
and how they work. As chairs of ACCORD we have been criticized for
failing to limit discussion of the two provisions to the background
necessary for coming up with alternatives, but we do not believe
that cutting off debate on sections 411(a) and 412 would have been
necessary or desirable -- or possible in any event. We believe
that it was important for the members to consider what 411(a) and
412 accomplish or fail to accomplish with respect to registration
and deposit under the present law, in order to evaluate what
alternatives can be found to accomplish the same or similar
purposes.

It is true that the debates over section 412 went beyond
the question of its possible impact on copyright registration and
deposit, and expanded to cover litigation issues on which there are
very strong feelings. Acknowledging that these are matters for
Congress, not the committee or the Librarian, to consider, we must
say that we do not regret that the debates took place. They were
constructive and illuminating,.and ultimately, we believe, resulted
in a much better understanding on the part of everyone of the
various positions and the reasons for them. Our report reflects
the differences of opinion on sections 411(a) and 412, and all of
the arguments made concerning them. We believe that, after
reviewing the text, you will be satisfied that all views are fairly
and objectively presented.

Speaking only for ourselves, as members of the advisory
committee and not as co-chairs or on behalf of ACCORD or any of its
members, we agree with the sponsors of the Copyright Reform Act
that sections 411(a) and 412 should be repealed. At present there
is no empirical proof that these sections induce registration. As
noted below, we agree with the suggestions that the effect of the
legislation both the repeal of 411(a) and 412 and the
alternatives enacted to induce registration and deposit -- be
surveyed continuously during the five years following enactment of
the bill, and looked at closely at the end of that period. We also
favor setting up, during Phase II of ACCORD's work, carefully
crafted, objective surveys of all of the factors now inducing
registration, together with possible surveys of the expected
results of the recommendations in Chapter 4. We certainly agree
that if facts can be found we should go where they lead us. But so
far no facts exist, and we do not believe that retention of
sections 411(a) and 412 can be justified simply on the basis of
hypotheses or a priori suppositions.

------------------------- -------- ---- --------~~~~~~-------
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Dr. James H. Billington 3 September 15, 1993

As individual members of ACCORD we have carefully and
thoroughly reviewed all of the information, arguments, and
proposals put forward with respect to alternative inducements to
registration and deposit. Again no hard evidence exists -- or can
exist now -- as to the effect adoption of the recommendations in
Chapter 4 would have on total registrations or the Library's
collections; the only way to test this effect would be through
carefully monitored experience. Nevertheless, we are convinced
that, if fully supported by Congressional legislation and
faithfully and enerqetically implemented by the copyright Office
and the Library, the overall levels of copyright registrations and
deposits for the Library will not decrease.

Some of the doubts and misgivings concerning the
proposals derive from the somewhat cynical conviction that changes
of this sort cannot effectively be implemented for bureaucratic
reasons. We completely disagree. We believe that both the Library
of Congress and the Copyright Office are at the center of what is
already becoming the greatest revolution in information storage and
transfer in human history, and that the changes and improvements
proposed in this report, among many others, are essential to the
future of both of these great institutions. Removing current
barriers and deterrents to registration, and transforming mandatory
deposit into the kind of automatic legal deposit system
successfully used by national libraries throughout the rest of the
world, should by themselves be enough to strengthen deposit and
registration. When the inducements of electronic databases and the
permissions and licensing potentials of the new information age are
added, it seems to us safe to predict the registrations will
increase, perhaps dramatically. Even so, recognizing that people
like us -- people who care deeply about preserving the Library's
collections and the database of copyright records have
misgivings about the effects of an uncertain future, we are putting
forward some additional proposals as possible safety valves.

Remembering that ACCORD was established for the purposes
of providing you with information and advice, and that it is for
you and you alone to decide what proposals to put before Congress,
we should like to mention again the two basic recommendations for
inducing registration in Chapter 4, and to add three more proposals
for you to consider. We put these forward in our personal
capacities and without in any way speaking for the committee, but
we believe on the basis of our review of the discussions that they
have support from some of members and deserve your consideration.

First. mandatory deposit. As recommended in Chapter 4,
there should be a substantial expansion in the statutory provisions
governing mandatory deposit for the Library of Congress, and a
corresponding program within the Library to implement the
provisions. This should include a new international database of

---~----------------
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very simple entries covering mandatory deposits, with added
information about rights and permissions supplied voluntarily by
the depositors.

Second. registration reforms. As recommended in Chapter
4, the present copyright registration requirements, practices, and
policies should be simplified and ameliorated through legislation
accompanied by administrative action. All of the reforms suggested
would have an effect in inducing people who are not now registering
to do so, but probably the most important are the short form
application for registration and the expansion of information in
the copyright online database.

Third. five-year review. As recommended at the end of
Chapter 4, the legislation should mandate a continuing study of its
effects on registration and deposit and a five-year analysis and
report to Congress.

Fourth. reports of litigation. section 508 of the
current law, under which the courts are called upon to supply
information about pending litigation and the results of copyright
lawsuits, has been a failure. It was suggested during the ACCORD
discussions that the obligation to keep the Copyright Office and
the pUblic informed of copyright litigation be placed on the
litigants themselves, and that registration would be induced by
adding this information to the Office's online database. We agree,
and recommend that you consider proposing a revision of section 508
for this purpose.

Fifth. enhanced remedies. As outlined in chapter 3,
ACCORD devoted considerable time in plenary and subcommittee
sessions to a proposal for "enhanced remedies": to induce
registrations by creating new remedies for copyright infringements
which are not available to anyone under the copyr ight statute
today, and which, in the discretion of the court, could be granted
if the work has been registered. A number of possible "enhanced
remedies" were suggested; the ones we liked best were, first,
recompensing some of the plaintiff's costs of litigation (costs of
duplicating the court record, costs of accounting, expert
witnesses, etc.), and, second, raising the maximum amount
recoverable as statutory damages for uOWillful infringement from
$20,000 to $100,000. Several members of the committee favored this
approach, and expressed their disappointment that it seemed to have
dropped out of the discussions. We agree that the "enhanced
remedies" proposal has merit, and we recommend that you add it to
your list of recommendations.
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Finally, we cannot close this letter without paying
tribute to the staff of the committee and the members themselves.
In the many years that the two of us have spent in this field, we
have never seen such dedicated and selfless work. It represents
pUblic service, professional and VOluntary, at its yery best.

'lours sincerely,
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Prefatory Note
The attached report is the work of the co-ehairs of ACCORD, Robert Wedge­

worth and Barbara Ringer as informed by the work of the full committee. It was not
written by the committee. Our report was circulated in draft form to all the members
of ACCORD for comments and suggestions and, we received some very helpful cor­
rections of typos and syntax and stylistic improvements, many of which we have
incorporated. In addition, where the suggestions corrected an error or an overstate­
ment/ supplied an omission, or helped to clarify a point, we have done some rewriting.
In other cases, however, where a suggestion, if accepted, would have destroyed the
balance and objectivity that was and continues to be our aim, it was omitted.

This report is that of the co-chairs, as we saw and heard the deliberations of
ACCORD during its first phase. We and we alone take full responsibility for its
contents.
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Chapter 1

ACCORD REPORT

Introductiono .----
The Advisory Committee on Copyright Registration and Deposit (ACCORD) was

established in May 1993 by Dr. James H. Billington, Librarian of Congress, to advise
him concerning aspects of the proposed Copyright Reform Act of 1993, (H.R. 897 and
S.373). That legislation, introduced in Congress in February 1993, proposes changes
in the current copyright law that raise questions about copyright policy and the rela­
tionship between the needs of the Library, authors and copyright owners, users of
copyrighted works, and the public.

In particular, the legislation proposes the elimination of two provisions in the
copyright law (sections 41l(a) and 412) which have an impact upon the current copy­
right registration system. lt has been argued that their elimination would entail risks
to the Library's collections, which depend on copyright registrations and deposits to a
considerable extent.

Dr. Billington, in his letter of invitation to ACCORD members, asked for an
analysis on five key points:

1) how the present system of registration, recordation and mandatory deposit
affects authors and their assignees, the collections of the Library of Congress
and exchange libraries, the judicial system, and the public;

2) how the system can assure that the Library continues to have access to the
widest variety of published expressions of American culture and scholarship;

3) the appropriate mix of registration incentives to encourage registration de­
posit for the benefit of the Library's collections, with respect to both pub­
lished and unpublished works, at the same or greater levels than assured by
existing copyright law;

4) the nature of the public need for a comprehensive public record of copyright
claims and their ownership;

5) an assessment of the tensions and an identification of the public interests in
different levels of legal examination as a part of copyright registration.2

Dr. Billington, after consultation with the relevant congressional committees,
agreed to provide recommendations to Congress, based on the ACCORD discussions
during its first phase, by mid-September, 1993. It was agreed that the Librarian's
recommendations should focus initially upon those issues addressed by the proposed
legislation that could have a direct impact on copyright registration and the Library of
Congress' collections: the proposed elimination of the statutory provisions found in
sections 41](a) and 412 of the copyright law. Other issues raised by the legislation­
the provisions with regard to recordation (sec. 101 of the bill), the presidential appoint­
ment of the Register of Copyrights (sec. 103), and the reorganization of the Copyright
Royalty Tribunal (title II)3-are not dealt with in our report, although some members

2 Letter of Dr. James I-I. Billington, Librarian of Congress to ACCORD members, May 5, 1993.

J On August 3, 1993 legislation was introduced (H.R. 2840, S. 1346, Copynght Royalty TribwJal Reform Act
of 1993) comprising an amended version of the Title II provisions in the Copyright Reform Act. The House
Subcommittee on Intellectual Property andJuclidal Administration mMked upand favorably reported the bill
from the subcommittee on August 5, 1993.



of ACCORD have expressed views on these provi­
sions in other contexts.4

The other, broader, questions raised by Dr.
Billington's letter, which are not directly related to
the Copyright Reform bill, will be the subject of
further study and will be presented to Congress in
a report to be issued in March 1994 (so-called Phase
II of ACCORD's work).

Copyright Reform Act of 1993

The Copyright Reform Act of 1993 was intro­
duced in the House and Senate on February 16,
1993. The House Subcommittee on Intellectual Prop­
erty and Judicial Administration held hearings on
March 3 and 4, 1993.

The bill has four key provisions:

(1) Sec. 101 is intended to allow the perfect­
ing of security interests by recording
documents either in the appropriate state
office or in the Copyright Office. The
decisions in National Peregrine, Inc. v. Capi­
tol Federal Savings and Loan, 116 Bankr. 194
(Bank. CD. Cal. 1990) and Official Unse­
cured Creditor's Committee v. Zenith Produc­
tions, Ltd. (In re AEC Acquisitions Corp.),
127 Bankr. 34 (Bank, CD. Cal. 1991) held
that state Uniform Commercial Code stat­
utes for perfecting security interests in
copyrights were preempted by sections
205 and 301 of the Copyright Act.

(2) Sec. 102 would repeal sections 411(a) and
412 of the copyright law.

Section 411(a) requires that registration
must be made (or rejected) by the Copy­
right Office before an infringement action
can be brought. An exception is made for
all Berne Convention works other than
those originating in the United States.

Section 412 provides that no award of
statutory damages or of attorney's fees can

• During the deliberations of ACCORD there was agreement from
many members that the relationship between recordation and
registration could be strengthened to induce registrations and
that the provisions in section 101 of the Copyright Reform Act
should be considered in this context. See also Working Paper No.
B which discusses the views of one member of ACCORD on the
~uestions raised by the provisions in the draft bill relating to
recordation and the perfecting of security interests.
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be made in an infringement action (with
certain exceptions) unless, if the work is
unpublished, it was registered before the
infringement began or, if the work is pub­
lished, registration was made within three
months of first publication.

(3) Sec. 103 would provide for the Register of
Copyrights to be appointed by the Presi­
dent rather than, as now, by the Librarian
of Congress (who is appointed by the
President).

(4) Title II of the bill would eliminate the
Copyright Royalty Tribunal and move its
functions into the Copyright Office, to be
performed by ad hoc arbitration panels.

Phase I Report of ACCORD

The purpose of this report is to provide the
Librarian of Congress with information and recom­
mendations concerning those provisions in the bill
that may have the most direct impact on the Library
of Congress: the elimination of sections 411 (a) and
412. Two policy considerations emerged from the
decision to limit ACCORD's Phase I deliberations
to these issues: first, the effect that eliminating sec­
tions 411(a) and 412 may have upon the Library of
Congress's collections and future acquisitions poli­
cy; and, second, any copyright registration implica­
tions of repealing the two provisions, including the
effect on the operations of the Copyright Office (a
department of the Library of Congress), and any
consequences for copyright owners and copyright
law generally.

For some ACCORD members it was difficult
to separate the rationale for copyright registration
from the interests of the Library's collection devel­
opment because of the historic link between the two
and the copyright system's assistance in developing
a national library unlike any other in the world.
Others argued that the issues of Library acquisi­
tions policy and those of copyright registration
policy are distinct and should be considered sepa­
rately. Whether copyright registration is, or should
be, a fundamental method used for building the
collections of the Library of Congress was discussed
at length.

ACCORD reached a strong consensus on the
principles that Library acquisitions policy should
not drive copyright registration policy and, at the
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same time that it was important for the voluntary
copyright registration and deposit system to con­
tinue. There was general agreement that the present
system can serve a significant dual purpose - to
provide extensive and reliable public records of use
to copyright owners and users, and to build the
collections of the Library now and in the future.

Preserving the scope and integrity of the col­
lections of the Library of Congress has necessarily
been one of ACCORD/s fundamental missions.
Concern for the Library and its future were upper­
most in the minds of the Librarian and the congres­
sional committees, and they in tum made it clear
that addressing this concern should be the priority
of ACCORD. The Library of Congress serves as a
national library for the benefit of Congress, authors,
scholars, the library community, and the general
public. It must be strengthened, if possible. It can­
not be weakened by any proposed legislation.

The ACCORD deliberations on Library acqui­
sitions focused on the implications of deleting sec­
tions 411(a) and 412. Some members predicted that
copyright registrations would decline if the provi­
sions were simply repealed. Others suggested that
the elimination of these provisions would not sig­
nificantly affect copyright deposits, especially in
the classes of works most valuable to the Library.
Given the time constraints on ACCORD during
Phase 1/ no empirical method capable of testing ei­
ther prediction could be developed, and no valid
conclusions could be reached on the basis of a priori
reasoning. ACCORD therefore adopted the only
course open to it: to consider the various sugges­
tions put forward to safeguard or strengthen the
collections of the Library, and to offer proposals
based on them.

The proposals contained in Chapter 4 are in­
tended to enhance incentives for voluntary copy­
right registration and deposit, to improve the op­
eration of the current system, and to insure that the
deposit of material in the Library of Congress re­
mains at current levels or increases. The proposals
would encourage copyright registrations through
modifications in current copyright law, including
major changes in the current mandatory deposit
requirements, and statutory and administrative rec­
ommendations to make registration and deposit
simpler, less burdensome, and more attractive. A
crucial component of this plan, which for Library
acquisitions purposes complements voluntary copy­
right registration, is the mandatory deposit provi-
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sion of section 407. ACCORD believes that a man­
datory deposit system, if significantly strengthened,
would create an effective mechanism for Library
acquisitions of published or "publicly disseminated"
materials. For unpublished materials alternative
inducements would have to be found, such as the
improvements proposed in Chapter 4 to the copy­
right registration system.

The second major policy consideration is the
impact of the proposed repeal of sections 411 (a) and
412 on copyright owners, the copyright registration
system, and the Copyright Office.s ACCORD held
extensive discussions on these questions, but did
not achieve consensus, especially on section 412.

Apart from the need to develop the collections
of the Library, there are strong reasons to encourage
copyright registration. As the communications revo­
lution gathers momentum and the information su­
perhighway is in its early stages, a comprehen­
sive and reliable copyright database, available freely
to the general public, is an enormous asset for a
number of purposes. These matters were addressed
during the ACCORD deliberations and by the indi­
vidual authors of the working papers prepared for
ACCORD discussions. There was consensus among
ACCORD members that information obtained
through registration-information bearing on au­
thorship/ dates of creation and publication, the
ownership and duration of copyright, and the like
-can be extremely valuable not only for business
transactions such as transferring rights, and obtain­
ing permissions or licenses, but also for resolving
legal disputes, providing biographical information,
and so forth.

The 1989 United States adherence to the Berne
Convention was the latest step toward a system of
copyright free from formalities, providing authors
with rights without the need to register, affix notice,
or, under a 1992 amendment, to file renewals. With
millions of works now protected by copyright with­
out the need for information in a notice on copies or
phonorecords, and works proliferating in digital
and other electronic formats, the post-Berne envi­
ronment requires a system readily informing the
public by identifying these works and their copy-

5 A documentary legislative history of the current copyright
registration and deposit sections, including sections 411 (a) and
412, has been mmpleted through 1965 and was distributed to
ACCORD members.
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right status. The Copyright Office catalog contains
over 25 million entries dating back to 1870. Infor­
mation since 1978 is now available on the Internet.
Authors and users of copyrighted works depend on

this database to use and license works, and to create
new works, thus fulfilling the constitutional man­
date of copyright to "promote the progress of Sci­
ence and useful Arts ...."6

•u.s. CONST. art. I, sec. 8, d. 8.

8
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ACCORD's
Chapter 2 0 Methodology

The Phase I deliberations of ACCORD focused on the implications of repealing
sections 411(a) and 412: what the effect of outright repeal might be on Library acqui­
sitions and other copyright policy, and whether alternatives to induce registration and
deposit could be found. To provide the Librarian with information necessary to re­
spond to Congress, and to assist Congress with its deliberations, a number of back­
ground legal and policy working papers were prepared by ACCORD members, staff,
and others assisting ACCORD.7

Several hard decisions about methodology had to be made at the outset. Lack
of time and resources during Phase I foreclosed us from significant but difficult types
of studies. These include: cost-benefit analyses of various Library of Congress and
Copyright Office operations;, surveys of the motivations, experiences, and problems of
present and potential applicants (examining questions such as why authors and other
copyright owners register, and what changes they would make in their practices if
sections 411(a) and 412 are repealed or changed, etc.); and statistical surveys about
present and future Library of Congress acquisitions. During Phase II we hope that we
may be able to undertake some of these inquiries.

In attempting to suggest alternative incentives to register, ACCORD adopted
several hypotheses concerning benefits afforded by registration and ways to encourage
additional voluntary registrations. As discussed in Part I of this report, the primary
hypothesis is that a system of voluntary registration benefits authors and copyright
owners and should be encouraged; that a reliable, publicly available national copyright
database is important in facilitating business, legal and personal transactions; and that
inducing registration, especially for unpublished works not subject to mandatory de­
posit and "special materials" not collected by other libraries, will strengthen the collec­
tions of the Library of Congress. A second hypothesis is that mandatory deposit, when
substantially broadened and strengthened, can make a significant contribution to the
Library's acquisition of published materials without any loss of effective copyright
protection8 for authors and other copyright owners.

7 The Working Papers of ACCORD, numbers 1 through 20, together with an Index to these working papers,
are contained in the Appendix to this report. Some of these papers express views on particular issues, and in
those cases the opinionsare those of the authors of the papers alone, and do not necessarily represent the views
of ACCORD, its members, co-chairs, or staff.

S One member stressed that proprietors of some works, particularly those disseminated in a form easily
copied, have indicated concerns about mandatory deposit and the circumstances under which the Library
makes these works available. These concerns range from Library security to the possibility of adverse effects
on the marketfor a work ifthere would be widespread unauthorized use of deposit copies. The membernoted
that the negotiations recen tIy concluded between the Library and private sector represen talives on experimen­
tal agreements for deposit of works in CD-ROM format suggest that it may be possible to provide appropriate
safeguards for such works, thereby allaying the owners' concerns and achieving the Library's goals.
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Draft Work Programs

Initially, in an effort to organize the work of
ACCORD, four major draft work programs were
proposed.9 These broad outlines included work to
be conducted in both phases of the ACCORD delib­
erations.

Draft Work Program A provided an outline of
the copyright registration, deposit and recordation
provisions generally. Beginning with the historical
background of copyright registration, deposit and
recordation in the United States, the Work Program
proposed study of: the foreign experience with reg­
istration and deposit systems; the value of registra­
tion for all legal and business purposes; the rela­
tionship and fairness of the current system to au­
thors, copyright owners, the Library, and users of
copyrighted works; and a compilation of statistical
information on registration and deposit.

Draft Work Program B focused on registra­
tion and deposit as prerequisites to recovery of
statutory damages and attorney's fees. This Work
Program outlined the study of section 412, concen­
trating on its history, operation, and fairness to
authors, copyright owners and users.

Draft Work Program C focused on the man­
datory deposit system of the Library, including a
review of the history of section 407, and the regula­
tory and administrative provisions implementing it;
its scope and operation; its cost-effectiveness; its
problems and limitations; means of strengthening
the current system to induce greater voluntary com­
pliance; and a plan to prepare a detailed statistical
survey of the current system.

Draft Work Program D proposed to produce
possible alternative incentives for registration and
deposit-described as "the bottom line" of the first
phase of ACCORD's mandate. The Work Program
suggested review of the current sections 411(a) and
412; the impact, if any, of their elimination on the
Library; evaluation of the arguments for changing
the present examination and registration practices;
consideration of possible amendments to the exist­
ing inducements to registration and deposit; and
consideration of possible new inducements.

9 See Appendix, draft work programs A through D.

10 Summary minutes ofeach of themeetings were prepared by the
staff of ACCORD and are contained in the Appendix to this
report.
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Phase I: Deliberations of ACCORD

After its organization in late May 1993, it was
agreed that to complete its Phase I deliberations,
ACCORD would meet once a month, in two-day
sessions, in June, July, August and September. lO

June 10-11, 1993: Meeting of ACCORD

The first meeting of ACCORD began with
preliminary remarks from Dr. James Billington, li­
brarian of Congress outlining the mission of AC
COR~tosustain the "record of America's culture"
found in the Library of Congress, and to consider
new incentives to copyright registration and de­
posit.

Co-ehairs Ringer and Wedgeworth described
the work of the Committee's two-phase effort.
Phase I would address the immediate target: to
examine sections 411 and 412 of the copyright law
and alternative incentives to registration. The aim
was to enable the Librarian to submit his prelimi­
nary report to Congress by mid-September, 1993.
Phase II would address broader issues and would
require a report around March, 1994.

ACCORD discussed its proposed work sched­
ule, including organizational and procedural mat­
ters (agreeing that all of its meetings would be open
to the public), and general administrative issues,
such as its budget and staffing. The Committee also
received a demonstration from Library staff on the
special collections of the Library, including photo­
graphs, maps, music, and motion pictures.

The members of the committee were pre­
sented with an overview of the Copyright Reform
Act of 1993, H.R. 897 and its companion bill, S. 373,
together with a summary and analysis of the cur­
rent provisions in the Copyright Act relevant to
ACCORD's deliberations, primarily sections 407,
411(a) and 412. Discussions then began on manda­
tory deposit and the copyright registration issues.
On mandatory deposit, the discussion focused on
the system's present and potential benefits not only
to the Library of Congress but also to other libraries
that rely on the collections of the Library as a library
of "last resort."

The copyright registration discussions in­
cluded a look at current registration practices, prob­
lems, and current incentives to registration, as well
as an historical perspective on registration and de­
posit in the United States before and after the Su-
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preme Court's decision in Washingtonian Publishing
Co. v. Pearson. ll There was also a summary of the
legislative history of the general revision of the 1909
copyright statute, leading up to the 1976 Act and
the legislation implementing U.S. adherence to the
Berne Convention in 1989.

The Draft Work Programs (A through D) were
discussed. A proposal to divide the panel into four
working groups, each assigned one of the Draft
Work Programs, was rejected in favor of working
through each of the programs in the plenary ses­
sions.

Various ACCORD members were commis­
sioned to prepare draft working papers on key is­
sues. Two groups were assigned to prepare papers
on section 412 (registration and deposit as prerequi­
sites to recovery of statutory damages and
attorney's fees); one group was to write a paper on
the merits of the current section 412 (Working Pa­
pers No. 4(a) and 4(b» and the other was to prepare
a paper on the reasons why section 412 should be
repealed (Working Paper No.3). Another member
was charged wi th preparing a paper on section
41l(a), registration as a prerequisite to the com­
mencement of an infringement action (Working
Paper No.2). Finally, a third group was asked to
prepare a paper on section 407, mandatory deposit
for the Library of Congress (Working Paper No.1).
Several other materials were requested for the July
meeting, to be prepared by members of ACCORD,
its staff or other assistants.

July 12-13, 1993: Meeting of ACCORD

The July meeting focused on the presentation
of documents prepared by ACCORD members and
staff. Nine working papers in all were prepared for
the July meeting, in addition to the minutes of the
June meeting, and the first section of a documen­
tary legislative history of the copyright registration
and deposit provisions. All working papers were
dated, numbered and labeled as draft documents of
ACCORD (with the possibility that later revisions
would be prepared). They were distributed to
ACCORD members and appropriate congressional

11306 U.S. 30 (1939). See also, Working Paper No. 17 for an analy­
sis of the ease, and comments and copyright registration prac­
tices after this seminal decision.
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staff, and were made available to the general public.
Co-ehair Ringer introduced her legislative history
of copyright registration and deposit, briefly sum­
marizing the historic background in England and
the United States and reproducing the relevant parts
of various studies and hearings, up to 1965, that led
to the registration and deposit provisions in the 1976
Act. ACCORD then discussed the various theories
for the development of our registration/deposit
system in Anglo-American copyright law.

The copyright and deposit systems in various
foreign countries (Working Paper No.7), were then
discussed. These included deposit laws, with pen­
alties for noncompliance, separate from copyright
laws. There was a preliminary consideration of
mandatory deposit and Working Paper No. I, and
the committee agreed that there should be further
discussion and study on this subject. A request was
made for a working paper for the August meeting
(Working Paper No. 11).

The cases for and against section 411 (a), as laid
out in Working Paper No.2, were taken up next.
The paper summarized the history of the current
provision; the practical implications of the connec­
tion between the requirement to register and filing
a lawsuit; and the impact of section 41l(a) on the
Library, the courts, and the interests of authors,
copyright owners, and users.

ACCORD then debated the cases for and
against section 412, on the basis of Working Papers
No.3 and, 4(a) and 4(b). The committee reviewed
current practices, and considered how the provi­
sions or their elimination could affect the ability of
authors and copyright owners and users to protect
and enforce their righ ts. It also considered the re­
lation of section 412 to inducing copyright registra­
tions and deposits and maintaining the collections
of the Library of Congress.

The next topic was alternative incentives for
copyright registration and deposit, with Working
Paper No.9 as the focus. That paper was divided
into three sections: first, an enumeration of current
statutory inducements which could be strengthened;
second, new inducements; and third, options for
amending the existing sections 41l(a) and 412. The
discussion grouped the incentives into categories,
such as: fee-based or litigation-based incentives;
incentives based on analogies from other laws, such
as patent and trademark law; incentives providing
additional rights for registered works (extension of
the term of copyright, for example); and incentives
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based on changes or expansions in current admin­
istrative practices, such as alternative deposits, use
of identifying material, and group registrations.

Several additional working papers were pre­
pared following these discussions, including: Work­
ing Papers No.5, 5a and 5b (federal statutes provid­
ing attorney's fees and the awarding of attorney's
fees under the current copyright statute); Working
Paper No. 6 (awards of infringer's profits under
section 5(4); Working Paper No. 10 (court uses of
copyright registration information); Working Paper
No. 13 (practices of the U.S. Customs Service and
the role of copyright registration); Working Paper
No. 14 (awards of statutory damages under section
5(4); Working Paper No. 15 (tax law applicable to
deposits in the Library of Congress); and Working
Paper No. 18 (statutory damages and attorney's fees
awards under the current copyright law).

ACCORD members were also given a tour of
the Copyright Office's registration collections lo­
cated in Landover, Maryland, and a briefing on their
operations.

August 16-17, 1993: Meeting of ACCORD 12

The committee first took up the issue of man­
datory deposit. Three working papers were pre­
sented on the subject of mandatory deposit. First, a
group presented its paper on mandatory deposit
and its benefit to the Library and the public (Work­
ing Paper No.1). Next, a paper was presented on
the legal, constitutional and public policy questions
raised by a mandatory deposit system (Working
Paper No. 12). Finally a paper was presented on
the constitutional basis for mandatory deposit un­
der present law and methods to improve the cur­
rent system for the benefit of the Library's collec­
tions (Working Paper No. 11 and separate com­
ments on this paper contained in Working Paper
No. 11(a».

The current practices of mandatory deposit
were examined, and there was an analysis of the
legal and administrative limitations of the current
system and the domestic and foreign policy impli­
cations of a mandatory deposit system. Sugges-

12 After the July meeting of ACCORD a separate subcommittee
was established to consider litigation-based incentives to regis­
tration, focusing on the awarding of "enhanced" remedies for
registered works. See Working Papers No. 16 and 16(a).
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tions were offered for improving and strengthening
the legal and practical applications of the system.
There was a general consensus that, if substantially
improved, the current mandatory deposit system
would help to strengthen the collections of the Li­
brary of Congress. Members expressed an interest
in proposals to redraft the current provisions of
section 407.

ACCORD continued the July discussion on
alternative incentives to registration, also returning
to a debate concerning the current provisions of
section 412. Between the extremes of repealing and
retaining the section there were some proposals
aimed at keeping section 412 but ameliorating the
impact, and others aimed at repealing the provision
but inducing voluntary copyright registrations.

The deliberations returned to some of the in­
centives proposed in Working Paper No.9, with
additional suggestions. Among the items consid­
ered were fee-based and litigation based incentives,
changes in current administrative practices govern­
ing registration, and copyright recordation practices
and incentives. ACCORD also discussed the merits
of strengthening the national public database of
copyright information through registration and de­
posit.

Finally, the committee reviewed its remaining
work schedule and prepared a proposal and sched­
ule to complete its Phase I report for submission to
the Librarian of Congress.

September 1-2,1993: Meeting of ACCORD

The committee met to discuss the Phase I draft
report of ACCORD. The draft recommendations of
ACCORD were considered - focusing on the pro­
posals to strengthen the current system of manda­
tory deposit, and to simplify and strengthen the
copyright registration system. The final work
schedule for completion of the report and presenta­
tion to Dr. Billington was agreed to. In addition,
ACCORD discussed its planned work schedule for
the Phase II deliberations.

Phase II: Future Work Program of ACCORD

In the next stage of its work ACCORD will
address the broad policy questions raised by Dr.
Billington in his early mandate: how the present
system of registration, recordation and mandatory
deposit affects authors and other copyright o','mers,
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the collections of the Library of Congress (and other
libraries), the judicial system, and the public; and
how that system may be improved. Some of the
considerations include: access by the Library to the
widest variety of materials while fully preserving

the copyright protection in those materials; the in­
terests of authors, copyright owners, and users in
future Library acquisitions; and improving the
Library's comprehensive public record of copyright
claims and ownership.
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The Work of
ACCORD
-Issues, Arguments,
Proposals

In this Chapter we are seeking to identify the main issues that occupied AC­
CORD during its first phase, to outline the principal arguments that were made con­
cerning them - during the meetings and in written comments - and to summarize
the various proposals put forward by members and others for inducing deposit and
registration. For this purpose we have broken the subject into three parts:

First, a review of sections 411(a) and 412, the issues they raise and the arguments
made concerning them;

Second, a review of the present mandatory deposit and voluntary registration/de­
posit provisions, their value and problems, the arguments concerning them,
and proposals for change; and

Third, a listing and brief summary of various fee-based, li tigation-based, and other
proposals for alternative inducements to registration and deposit.

A. Section 411(a): Present Inducements to Registration and Deposit:
Registration as a Condition of Infrigement Suit

1. History and Purpose of the Provision

The express requirement that registration be made for a work before the copy­
right owner may bring an infringement suit entered the U.s. copyright law in 1909.
The requirement was retained in the 1976 revisions with the addition of one exception:
if application for registration had been made and refused, suit could be brought as long
as the Register was notified and given the opportunity to join on the issue of
registrability. Two other exceptions were added later, notably a 1988 amendment
exempting non-U.s. Berne Convention works from the requirement.

From the beginning there have been dual purposes behind section 411(a), though
their relative importance has changed over the years with the easing and repeal of
other copyright formalities in U.s. law and the broadening of the subject matter of
copyright. First is the gatekeeper function of registration: screening of the application
and deposit by the Copyright Office is intended to keep invalid copyright claims out
of court and to provide a certified record and a solid basis for the ordering of proof.
Second, section 411 (a) is intended as an incentive to registration and deposit: although
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there is no requirement for registration to be made
until the eve of suit, it has been argued that some
copyright owners are induced by section 411(a) to
register in anticipation that, since they may need
the certificate in a hurry if infringement occurs, they
might as well file an application while the copies
are handy and the facts are fresh in their minds.

2. Arguments for Repeal of Section 411(a):

a) With the repeal of mandatory formalities
and the expansion of copyrightable sub­
ject matter, the screening function has lost
much of its validity.

b) The inducement-to-register argument is
undermined by statistics comparing the
number of suits filed (less than 2,000 in
1991) as against the number of registra­
tions in the same period (more than
600,000 in 1991). Few will be induced to
register in anticipation of litigation, since
registration can be made at any time up to
filing suit.

c) Review of judicial opinions in infringe­
ment cases suggests that courts largely
make independent evaluations of issues
of fact and copyright validity rather than
relying on certificates of registration.

d) The requirement can result in harm and
injustice to copyright owners by effec­
tively preventing or unduly delaying in­
junctive relief, by requiring expensive and
unproductive paperwork where many
copyrights are involved in a suit, and by
offering defendants an opportunity for
dilatory tactics.

e) The "two-tier" scheme of section 411(a),
under which non-U.s. Berne works need
not be registered while other works
(mainly of U.s. origin) must be, is demor­
alizing and unfair to U.s. copyright own­
ers, and may put them at a competitive
disadvantage.

3. Arguments for retention of section 411(a):

a) The requirement provides a mechanism
by which copyright claims involved in liti­
gation are first exposed to specialized, ex-
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pert scrutiny, aiding claimants and the
courts by clarifying the information on
certificates and screening out unfounded
claims to copyright.

b) Section 411(a) provides at least some in­
centive to registration, thus contributing
to the national copyright database and to
the collections of the Library of Congress.

c) The sta tistics comparing infringement
cases to total registrations are not all that
revealing, since an indeterminate number
of the registrations may have been in­
duced by a desire to be prepared in case
there is a threat oi infringement, even if
there is no specific contemplation of suit
at the time of registration.

d) There have been expressions from some
members of the judiciary favoring reten­
tion of the requirement as helpful to the
courts: the better the Copyright Office
records, the better the decisions will be.

e) Though only a small percentage of regis­
trations end up in court, they are the most
important cases. Together the records of
registration and ownership (section 2(5)

give the courts a needed starting-point.

B. Section 412: Present Inducements to
Registration and Deposit:
Registration as a Condition of Recovery of
Statutory Damages and Attorney's Fees

1. History and purpose of the provision

Before 1909, under a very onerous scheme of
formalities, registration was a mandatory precondi­
tion of copyright protection in the United States.
The 1909 Act changed and liberalized the formali­
ties system to some extent, but the provision on
registration and deposit was obscurely worded, and
was not definitively interpreted for thirty years.
Between 1909 and 1939 there were many who be­
lieved that the statute's requirement that deposit
(and registration) be made "promptly" after publi­
cation was mandatory rather than hortatory, though
no one knew what "promptly" meant.

As interpreted by the Supreme Court in the
1939 Washingtonian case, registration and deposit for
the Library of Congress were really optional during
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the first 28-year copyright term: they were manda­
tory only if the copyright owner wanted to bring an
infringement suit, if the Register of Copyrights
made a formal demand (in which case failure to
comply could result in forfeiture of copyright), or if
renewal of copyright for a second 28-year term was
sought. However, the decision did not result in any
great changes in registration practice or the statistics
of registrations. After 1939 there was uneasiness,
inertia, and traditional lawyer's conserva tism;
people kept on registering and depositing, and there
seemed to be a reluctance to accept the Supreme
Court's decision at face value.

During the ten years between 1955 and 1965
the Copyright Office, under a congressional man­
date, undertook the development and drafting of a
bill for the general revision of the copyright act of
1909. There was early acceptance of the general
principle that copyright registration was extremely
valuable and should be retained. At the same time
it was also generally agreed that, except where nec­
essary to correct omissions or errors in the copy­
right notice, registration should be made voluntary
but should be strongly induced by withholding
certain remedies and evidentiary benefits for in­
fringement of works not registered promptly.

For a time in the early 1960's the issue of what
remedies to withhold where infringement preceded
registration became extremely contentious. Finally,
by the time the first of many general revision bills
was introduced in Congress in 1965, there was gen­
eral agreement as to what the inducements to reg­
istration should be, and the issue disappeared from
public copyright debates leading to enactment of
the 1976 general revision statute. In all of the revi­
sion bills after 1965, and indeed in all of the pro­
posed revisions of the Act of 1976, the provision
that became section 412 remained essentially un­
changed: the remedies of statutory damages and
attorney's fees were withheld from unpublished
works infringed while unregistered; the same was
true for published works unless the work had been
registered during a three-month grace period fol­
lowing publication.

Throughout the general revision period the
purpose mentioned as underlying section 412 was
the inducement to register and deposit. The 1988
bill to implement U.s. adherence to the Berne Con­
vention assumed that the requirements of section
412 are compatible with Berne's prohibition against
establishing or maintaining formalities as conditions
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of copyright protection. No changes in 412 were
proposed, and the Senate report (which favored
outright repeal of section 411(a) rather than the act's
ultimate adoption of a two-tier system exempting
non-U.s. Berne works) suggested that its solution
would have no effect on registration and deposit
because section 412 would still be there to induce
them.

At any event, by sweeping away the remain­
ing formalities of the U.s. copyright law - notably
the requirement of notice as a condition of protec­
tion for published works-the 1988 Berne Imple­
mentation Act brought nearly everything in the
world that can be considered an "original work of
authorship" (and that had not already fallen into
the public domain) automatically under U.s. copy­
right protection. This sweeping change, some ar­
gue, made registration itself more important, and
gave section 412 a new or increased significance in
inducing registration as a means of marking off
areas of copyrighted works where statutory dam­
ages and attorney's fees may be obtained.

2. Arguments for repeal of section 412:

a) The remedies of statutory damages and
attorney's fees are essential to protect ef­
fectively the rights of individual authors
and small individual and corporate copy­
right owners. Infringement has become
much more common, and litigation has
become much more complex and expen­
sive in recent years. The inability of plain­
tiffs to recover at least some of the legal
costs of bringing suit, and something more
than whatever actual damages and profits
they can prove, simply puts them out of
court. This means that deliberate infring­
ers can continue their activities with im­
punity, that other infringers are encour­
aged rather than deterred, and that settle­
ments of litigation become more difficult
and unfair.

b) Unlike large corporate copyright owners
the great majority of individual authors
and small copyright owners know little or
nothing of copyright requirements, in­
cluding registra tion and section 412.
When an unregistered work is infringed
the author or owner frequently discovers
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for the first time that, even if victorious,
he or she must bear all costs of legal rep­
resentation; and, for there to be any mon­
etary recovery at all, the owner must offer
proof of actual damages and the
defendant's additional profits attributable
to the infringement. This can be an ex­
tremely expensive and difficult if not im­
possible task, and in the end the amounts
that can be proven are often minimal. The
costs of pursuing the action may well ex­
ceed the amounts recovered in this situa­
tion, and be more than the individual can
afford. Even if the author or owner
wishes to pursue the infringement claim,
there may be real difficulty in finding an
attorney to take the case. Section 412 can
be a trap for the unwary.

c) Even if they know of the requirements of
section 412, many authors and small copy­
right owners do not have the time, re­
sources, or staff to register wi thin the very
short grace period provided. This is espe­
cially true of authors of numerous sepa­
rate works, such as photographers,
graphic artists, poets, journalists, and the
like. For them the burdens of paperwork
and multiple registration fees as a practi­
cal matter preclude registrations for large
numbers of works, most of which will
never be infringed; the author or other
small copyright owner is thus effectively
deprived of protection when infringement
does occur.

d) Plaintiffs must win their case before any
possibility of statutory damages and
attorney's fees arises, and the courts can
generally be relied upon to prevent un­
founded claims from succeeding. Nui­
sance suits can also be deterred in appro­
priate cases by granting attorney's fees to
the winning defendant or imposing sanc­
tions under Rule II.

e) There is no empirical evidence to show
whether section 412 is an inducement to
registration and deposit, but it should be
noted that before section 412 was enacted
in 1976 copious registrations were made
without the threat of withholding statu­
tory damages, attorney's fees, or any other

remedies. If inducements are needed in
the absence of section 412, they should
take the form of positive benefits rather
than the negative penalties of the present
law.

£) Should section 412 remain in the statute,
there is a danger of retaliation by other
countries where US. works are currently
being pirated. Another country could, for
example, make registration a condition of
criminal sanctions against infringement of
US. works, and such sanctions are fre­
quently the primary weapon in a given
country against piracy.

3. Arguments for retention of section 412:

a) The legislative history of section 412
shows that the principle underlying it ­
to induce registration and deposit for the
Library of Congress by withholding cer­
tain remedies for infringement of unregis­
tered works - has gained wide accep­
tance since the mid-1960's; it was enacted
without controversy in 1976 and, again
without controversy, was retained with­
out change in 1988.

b) Section 412 is fulfilling the purpose for
which it was intended as a powerful
working inducement to registration and
deposit, which are in large part respon­
sible for the Library's collections and
copyright databases. It has proven its rea­
sonableness and legitimacy as part of the
American copyright system.

c) Repeal of section 412 would pose risks to
the colIections of the Library of Congress
and the Copyright Office's public record
of registered works by making them de­
pendent on unproven alternative incen­
tives to registration and deposit.

d) The acts of 1976 and 1988 have trans­
formed the American copyright system
into one virtuallv free of formalities, with
the result that the number of works now
protected by statutory copyright is virtu­
ally incalculable. However, without no­
tice and registration, it is difficult if not
impossible for publishers, historians, bi-
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ographers, journalists, and other authors
and users to detennine basic copyright
facts about a work. The function of sec­
tion 412 in our copyright system has thus
achieved a new dimension. By inducing
registration it provides scholarly users and
other authors and publishers with essen­
tial infonnation not otherwise available;
and, by withholding statutory damages
and attorney's fees for unregistered
works, it shields these users from some of
the risks of litigation.

e) Repeal of section 412 would lead to a
flood of infringement claims induced by
the greater availability of statutory dam­
ages and attorney's fees. In some cases
the motives behind the actions would be
to force monetary settlements involving
works to which the creators never previ­
ously ascribed any value, and in others
the motives would be to use the copyright
law as a weapon to suppress infonnation
for one reason or another.

£) If section 412 is repealed, fear of litigation
could lead scholars and other authors to
avoid using quotations or excerpts from
copyrighted materials, undermining the
fair use doctrine and having a chilling
effect on the free exchange of infonnation
and opinions.

C. Existing Deposit and Registration Provisions:
Mandatory Deposit

1. History and purpose of section 407

The 1976 general revision statute went part of
the way in softening the fonnal requirements of the
old law, especially with respect to notice and manu­
facture; as under the Supreme Court's Washingto­
nian decision, registration and deposit were made
largely voluntary but were also strongly induced,
especially by section 412. Despite this inducement
there was genuine concern in 1976 about the poten­
tial effect of the statutory changes on the collections
of the Library of Congress. Originally section 407
was intended to operate as a back-up to voluntary
registration and deposit, to provide the Library with
a way to compensate for any losses to its collections
under the new law.
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Unlike mandatory deposit under the 1909 stat­
ute, which was tied to registration and provided for
loss of copyright as a sanction, section 407 was
modelled on depOt legal systems in effect in the great
majority of other countries, and on which their na­
tionallibrary collections depend. The provision was
intended to complement voluntary copyright regis­
tration by giving the Library a way to obtain mate­
rial needed for the collections and otherwiSL unob­
tainable under a voluntary copyright registration
system. A complementary provision under section
408 was intended to provide further inducements to
copyright registration and deposit by allowing sec­
tion 407 deposits to be used for voluntary registra­
tion under section 408.

Although section 407 expressly declared that
its requirements are not a condition of copyright
protection, the 1976 act preserved strong ties be­
tween mandatory deposit under section 407 and
voluntary registration and deposit under section
408. Two of these links were particularly impor­
tant: first, the obligation of mandatory deposit was
made to rest upon U.S. copyright owners or rights
holders, and, second, the requirement applied only
to works published with copyright notice in the
United States.

The constitutionality of section 407, as it ex­
isted between 1978 and 1988, was litigated in 1985
in lAdd v. lAw and Technology Press. The Ninth Cir­
cuit Court of Appeals upheld the constitutionality
of section 407 in the face of three challenges: that
the deposit requirement was not "necessary and
proper"; that it constituted a taking of private prop­
erty for public use without just compensation; and,
that it burdened material protected by the guaran­
tees of freedom of speech and expression.

In the 1988 Berne Implementation Act, Con­
gress repealed the requirement that, as a condition
of copyright protection, published works carry a
copyright notice, and added a consequential amend­
ment of section 407: the requirement of mandatory
deposit, formerly limited to those works published
in the United States with notice of copyright, was
broadened to cover a copyrighted "work published
in the United States"-that is, a work published
with or without a copyright notice.

There has been some uneasiness that the
sweeping change in 1988 weakens the force of the
lAdd decision upholding the constitutionality of sec­
tion 407, because the decision gave some signifi­
cance to the copyright owner's act in placing a copy-
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right notice on works subject to mandatory deposit,
and notice is no longer a condition of copyright.
However, members of ACCORD do not appear to
share this concern: the collections of the Library
clearly "promote the progress of science and useful
arts/' and the quid pro quo for mandatory deposit is
found in the Congressional grant of a system copy­
right protection and, potentially, in the establish­
ment and maintenance of a national database of
information about the material deposited. Some
non-eonstitutional questions remain concerning the
issue of inducing owners to abandon copyright pro­
tection as an alternative to complying with the
mandatory deposit requirement, and the treatment
of non-U.S. Berne Convention works under section
407. These problems should be given further study.

The proposals to improve and expand the ef­
fectiveness of mandatory deposit are outlined in
Chapter 4 of this report, and for the most part they
are self-explanatory. However, the following addi­
tional observations should be made:

First: The key to a successful mandatory sys­
tem is that in general it be made to work
automatically, without individual de­
mands and negotiations. At the outset
this will require the Library to establish
and maintain databases, identify and con­
tact potential depositors, and undertake
an educational campaign.

Second: Mandatory deposit cannot and should
not reach unpublished, undisseminated
works, and thus will not substitute for any
inducements to register and deposit un­
published material now provided by sec­
tion 412. If the Library's collections are
not to be weakened, these recommenda­
tions for expanding and strengthening
mandatory deposit must be coupled with
recommendations for improving registra­
tion practices and procedures as outlined
below.

Third: A second key to the success of a manda­
tory deposit system is the spirit in which
it is implemented and enforced. It is im­
portant that potential depositors be made
to understand their obligations as citizens
and that they to be approached non-coer­
cively with understanding of their special
problems and under a system of due pro­
cess. However, if it becomes necessary to
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enforce a formal demand, something bet­
ter than the present system must be found.
The possibility of allowing the Librarian
to retain outside counsel and to obtain
recompense for attorney's fees should be
fully explored.13

Finally: Enormous changes are taking place in in­
formation storage and transfer; the Li­
brary of Congress collections, their users,
and the Library's bibliographic and copy­
right records it maintains lie at the core of
this revolution. Careful and imaginative
planning and energetic implementation of
the recommendations in this report will
be essential to their success.

D. Existing Deposit and Registration Provisions:
Simplification and Amelioration of Current
Registration Policies and Practices

A second group of the recommendations to
induce registration and deposit are summarized in
detail in Chapter 4, below. They involve not so
much a basic change in the operations of the regis­
tration system as the adoption of simplified proce­
dures and a positive approach to carrying them out.
ACCORD was in general agreement that legislation,
regulations, or administrative action should-

1) Create a simple, short-form application to
be used whenever possible. Many believe
that this would induce individual authors
who are now put off by the complicated
forms to start registering their works.

2) Greatly expand the use of group registra­
tion and optional deposi t to reduce the
present burdens; induce the Copyright
Office to consult more actively and fre­
quently with present and potential regis­
trants to hear their problems and to re­
spond to them whenever possible.

13 A fourth observation, suggested by an ACCORD member, is
consistent with views expressed by other members during the
discussions: 'The Library must continue to work together with
private sector representatives in adopting appropriate safeguards
in the Library for works in media more easily copied than tradi­
tional media. Proprietors of such works are concerned as to the
greater possibility of widespread unauthorized use of such de­
posits. Agreements such as the recent experimental agreements
with the Library for CD-ROM deposits may work to both allay the
concerns of copyright owners and achieve the Library's goals.
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3) Emphasize the importance of the copy­
right catalog and online database of copy­
right registrations, and work out a system
whereby information about ownership,
transfers, licenses, and the sources of per­
missions could be added to the data al­
ready available.

4) Make clear that good faith errors in appli­
cations will not invalidate copyright pro­
tection or constitute fraud on the Copy­
right Office, and that no misstatement in
an application will invalidate the copy­
right itself.

5) Restore or make more widely applicable
the "rule of doubt," under which uncer­
tainties about copyrightability or registra­
bility are resolved in the applicant's favor.
Adopt an attitude of helpfulness toward
applicants, leaving it to the courts to de­
cide doubtful questions.

In this connection it is important to emphasize
that nothing here is intended as a criticism of staff
members of the Copyright Office or the Library of
Congress, who have often been cited for their effi­
ciency, cooperativeness, and willingness to go out
of their way to share their time and expertise with
applicants and members of the public. Most of the
members of ACCORD are users of the Library and
the Copyright Office, and their concerns are not
with individual members of the staff, for whom they
have the highest praise. Their concerns are with
institutional and administrative policies which, they
feel are inconsistent with the spirit and philosophy
of the present copyright law of this country.

E. Additional Incentives to Registration and
Deposit

The incentives to copyright registration and
deposit on which ACCORD was able to put for­
ward recommendations to the Librarian-those in­
volving expanded mandatory deposit and substan­
tial improvements in registration practices and poli­
cies-are laid out in Chapter 4 of this report. In
addition, a very large number of ideas for other
inducements were put forward during Phase I of
the committee's work. Most were discussed in ple­
nary sessions and in one subcommittee meeting;
others were contained only in written submissions.
Some ideas were passed over quickly, while others
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-notably those involving litigation-based incen­
tives or the granting of "enhanced remedies" for
registered works-were given serious consideration.
Some of the ideas were very imaginative, and none
were either accepted or rejected outright. Many of
them deserve further consideration, either as pos­
sible incentives to deposit and registration or on
their own merits.

There is no space in this report to describe in
detail all of the proposals and ideas that have been
put forward for inducing registration and deposit,
or to review the comments and criticisms directed
at them. However, we have tried to divide them
into categories and to list them briefly under the
following headings:

1) Incentives based on giving greater sub­
stantive rights to registered works;

2) Monetary or fee-based incentives;

3) Incentives tied to mandatory deposit (in
addition to those recommended in chap­
ter 4);

4) Incentives tied to registration (in addition
to those recommended in chapter 4);

5) Litigation-based incentives.

1) Incentives Derived from Granting Greater
Rights

NOTE: The Berne Convention prohibits the
establishment of formalities, including registration
and deposit, as conditions of copyright protection.
It was pointed out that some of these ideas might
satisfy Berne but that others would raise problems.
Aside from the suggestion in paragraph (f), which
was not discussed, none of these proposals ap­
peared to attract support from ACCORD members.

a) Extension of term. Add a term of years,
possibly five, to the duration of copyright
in registered works.

b) Presumption of death. For registered works,
remove the presumption under section
302(e) as to the author's death, a presump­
tion used in determining when copyrights
expire in some cases.

c) Domaine public payant. Establish an addi­
tional five-year (or other) public domain
status for registered works during which
income from protected uses would be
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shared between the copyright owner and
the government.

d) Prima fade presumption. Give prima facie
evidentiary effect to certificates of regis­
tration in judicial proceedings other than
copyright, including probate and contract
disputes.

e) Titles. Give certain rights in the titles of
copyrighted works that have been regis­
tered.

f) Software. To encourage registration of
computer software, provide for an explicit
prohibition of reverse engineering of reg­
istered software if the deposit consists of
the source code in its entirety, with appro­
priate assurances of secrecy for some lim­
ited period, such as ten years.

2) Monetary Incentives

NOTE: A number of problems were raised
with respect to suggestions for inducing registra­
tions or enhancing the Library's collections by re­
ducing costs to the copyright owner or by paying
out appropriated funds to purchase material or for
other purposes. It was agreed that suggestions of
this sort may be unrealistic in the present political
and economic climate and, even if funding were
secured in one Congress, it could be swept away in
a later budget, seriously damaging the copyright
system and the Library's collections. The adminis­
trative costs in identifying and purchasing material
are usually much greater than the costs of the ma­
terial itself; many works now acquired under the
copyright law are not for sale, and as a realistic
matter could never be identified for purchase. Also,
experience has shown that the problems and costs
of administering a registration schedule providing
for differentials in the amounts of fees may out­
weigh the advantages in providing lower fees for
certain types of registrations.

a) Fee-based incentives:

i) Provide a lower fee for short-form
registrations.

ii) In special cases, provide free regis­
trations, lower fees, or rebate credits
(e.g., where registration is made very
promptly after publication; where the
Library wants a very expensive work;
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where registration is combined with
deposit under the cataloging-in-publi­
cation program).

b) Deposit/Registration Databases. In the online
databases of mandatory deposits and vol­
untary registrations provided by the
Copyright Office and the Library, include
information about permissions, licensing,
and pricing that would be furnished by
the copyright owners themselves, and
would be of substantial commercial ben­
efit to them.

c) Tax incentives. (These would require much
working-out within the government and
a large educational campaign, but should
not be brushed off for these reasons.)

i) Provide a tax credit for the value of
both mandatory and voluntary depos­
its.

ii) Under the new charitable gift deduc­
tions law included in the 1993 Budget
Reconciliation Act, encourage copy­
right owners to take deductions for
deposits.

d) Combined deposit and purchase. Negotiate
and make special arrangements with de­
positors in certain cases for the Library to
purchase a number of copies or pho­
norecords over and above the number de­
posited, for the mutual benefit of the Li­
brary and the copyright owner.

e) Exchanges. Work out a system whereby
deposits or extra copies the Library does
not want are offered for exchange to other
libraries, especially those in foreign coun­
tries, in order to obtain their extra or un­
wanted material.

3) Mandatory Deposit (Incentives other than
those recommended in Chapter 4);

a) Mini-412. Include in new chapter 11 on
mandatory deposit, as one of the penalties
for failure to comply with a formal de­
mand, the loss of statutory damages and
attorney's fees in infringement suits for
unregistered works. After discussion by
ACCORD this idea failed to find accep­
tance.
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