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Reply Comments of Collegiate Broadcasters, Inc.

Collegiate Broadcasters, Inc. ("CBI"), by counsel, hereby respectfully submits its reply
comments in response to the Notice of Proposed Rulemaking (the “NPRM”), published in the
Federal Register on February 7, 2002. These reply comments respond to the comments of the
Recording Industry Association of America ("RIAA"), the American Federation of Musicians of
the United States and Canada {"AFM") and the American Federation of Television and Radio
Artists ("AFTRA") previously filed in this proceeding.

As in CBI's original comments, filed April 4, 2002, references to "stations" in these reply
comments include all Educational and Community ("EC") stations that can demonstrate
§501(c)(3) Federal non-profit tax-exempt status, with the exception of radio stations covered
under the RIAA/CBP/NPR agreement ("CPB agreement”), including "webcast only" operations
that meet the above criteria. For clarification, stations that are part of government opcrated
learning institutions are also included.

I. Summary of CBI Original Comments

In our original comrﬁents, CBI stated that the proposed reporting requirements are so
burdensome that, if they are adopted, most "web only" stations will cease to exist.” Licensed
broadcast stations would also be forced to abandon current or planned webcasting activities.

CBI argued that EC stations are deserving of special consideration, because they are non-
profit, noncommercial operations operating solely for the educational benefit of the students,
volunteers, academic programs at Universities (and other non-profit institutions) and their
audiences.

Further, CBI stated that if EC stations are not exempted from the reporting requirements,
that an alternative exists. Typically, EC stations come under 37 C.F.R. § 253.5. This allows for
sampling of stations by the Performing Rights Organizations (“PROs™) for up to one (1) week
per year. In practice, only BMI requests such reports, and for only a three (3) day period.

| Comments of WOBC, Oberlin College, Comment No. 24, at pg. 2 ("WOBC Comments"). This could extend to
licensed stations as well.



In light of the CPB agreement’ and the fact that the Copyright Office has considerable
discretion in these proceedings (See C.F.R. § 114(f)(2)(A)), CBI requested an exemption, based
on the fact that the vast majority of these stations have less than 10 full-time equivalent (“FTE”)
employees.3

Given the undue burden placed on EC stations as proposed in the NPRM and the
discretion afforded the Copyright Office in this proceeding, CBI reiterates its request that EC
stations be exempted from the reporting requirements or alternatively, require stations to meet
the established reporting requirements similar to the present sampling system used in 37 CF.R. §
253.5.

In reply to the comments filed by RIAA, AFM and AFTRA, CBI submits the following:

II. The Interim Rules Should Not be Considered When Determining Rules for EC
Stations.

RIAA contends in its comments that "[tJhe determinations made by the Copyright Office
in the Original Determination provide guidance for the Copyright Office in this proceeding,.”*

In making those determinations and interim rules, broadcasters and EC stations,
specifically, were not part of the dialogue that helped the Copyright Office establish those rules’.
The dialogue focused on digital subscription transmission services, thus the operational nature
and ability of these stations to report the ensuing interim requirements were not considered.
Broadcasters typically webcast as a service to their audience. Webcasting is a late addition to the
well-established practices of EC stations that does not require the level of recordkeeping
proposed in the NPRM or adopted by the Copyright Office on an interim basis.

I11. Consequences of enacting the proposed rules

"Any claim that detailed reporting requirements will destroy webcasters or any other
digital audio transmission service if unfounded."®

Volunteer student radio stations that webcast are now discovering that they may be faced
with an impossible burden based on rules developed for another type of service. Even Radio
Broadcasters filing comments in this proceceding contend that their established practices are not

2 While many of the details of this private agreement are not subject to public scrutiny, some details have emerged.
These details show it is obvious that stations with less than 10 full-time employees are EXEMPT from the reporting
requirements. Those with 10 or more are only required to submit reports on a sample basis and only when
reasonably possible. See http://stations.cpb.org/musicrights/about.php.
21,46 FTE average. See Joint Comments of College and University Radio Broadcasters Webcasting Under Statutory
License, at pg. 4, footnote 5.
4 RIAA Comuments, at pg. 3.
5 Comments were submitted in Docket No. RM 96-3B by the Recording Industry Association of America (RIAA)
and three digital music subscription services operating in the United States: DMX, Inc. {DMX); Muzak, Inc.
(Muzak); and Digital Cable Radio Associates/Music Choice (DCR) ("commenting parties™).
® RIAA Comments, at pg. 4.
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suited to meet the requirements set forth in the NPRM and the onus to comply with those
requirements is unrealistically burdensome.

If the Radio Broadcasters are not able to cope with the burden of the proposed record-
keeping requirements, it will be much worse for the typicaily small, volunteer, noncommercial,
nonprofit broadcasters, as demonstrated by the following comments submitted in this
proceeding;

« "The reporting requirements as proposed would be so burdensome for small
community radio stations that all but a few would be forced to stop streaming their
broadcast signal."’

« "If the proposed rules were to be made final without change, WHRB would have to
cease webcasting immediately"®

« "In fact, WOBC would probably have to hire someone to gather the requested
information if we wanted to continue webcasting, and our budget (which is allotted
yearly by the Student Finance Committee) would not cover this expense.”

« "The Office's proposal would impair realization of broader educational objectives
through webcasting."'?

« "Such an imposition would be a substantial burden for stations with ﬁve to ten
people. It would be crippling for a station with a staff of only two or three.”

» "The reporting requirements are so onerous to non- proﬁt entities like Mayflower
that they could cause stations like WMHB to cease to exXist. "l

. "Each of the College Broadcasters reports that the excruciatingly high costs of
compliance with the recordkeeping requirements alone, without factoring in the cost
of the related annual royalty payments, would likely require each of the College
Broadcasters to cease operation of their streaming activities. ni3
It is clear from these statements that the lack of comments from EC stations during the
creation of the interim rules has resulted in proposed rules that are clearly prejudicial to EC
stations.

" Comments of the National Federation of Community Broadcasters, Inc., Comment No. 17 at pg. 4 (“NFCB
Comments")
& Comments of Harvard Radio Broadcasting Company, Comment No. 33 at pg. 11 (“WHRB Comments™).
® Comments of WOBC, Oberlin College, Comment No, 24, at pg. 2 ("WOBC Comments").
'® Comments of Intercollegiate Broadcasting System, Comment No. 32, at pg. 3 (the “IBS Comments™).
" Comments of the Adventist Radio Broadcasters Associtation, Comment No. 27, at pg. 3 (the “ARBA
Comments™).
12 Comments of Mayflower Hill Broadcasting Corporation, licensee of WMHB at Colby College in Waterville,
Maine, Comment No. 15, at pg. 1 ('WMHB Comments").
'* Joint Comments of College and University Radio Broadcasters Webcasting Under Statutory License, Comment
No. 21, at pg. 20 (the “College Broadcasters Comments™}.
3



Applying either the interim rules, the more burdensome rules proposed in the NPRM, or
those suggested in the RIAA comments would signal the end of webcasting by EC stations.

Six of the seven comments that were submitted by stations and organizations that we
consider similar in nature (NFCB, Mayflower, WHRB, IBS, WOBC, College Broadcasters and
ARBA) specifically asked for an exemption (as did CBI) and suggested that sampling could be a
reasonable alternative to the census method proposed.

IV. Response to RIAA’s Comments on Need for Detailed Reporting

RIAA contends that detailed reports concerning every song played are necessary for
"royalty collection and distribution and enforcement of statutory requirements."” These detailed
reports being sought by the RIAA far exceed those required of stations for other royalty and
distribution entities. Under current rules, "A public broadcasting entity subject to this section
shall furnish to ASCAP, BMI and SESAC, upon request, a music-use report during one week of
each calendar year. ASCAP, BMI and SESAC shall not in any one calendar year request more
than 10 stations to furnish such reports."'® In practice, only BMI surveys stations, for only a three
day period, and stations may submit handwritten logs.16

The minimal amount of information available for public scrutiny in the CPB agreement
provides evidence that the RIAA itself deems sampling an acceptable method of reporting.
Stations with ten or more full-time employees are subject to sample reporting, not census

.17
reporting.

A report on salaries'® at public radio stations also reveals the operating budgets of these
stations to be far in excess of their "cousin" student operations. Of the 327 CPB stations
reporting, nearly 80 percent had annual budgets in excess of $450,000. Meanwhile, College
Broadcasters claim to be among the best funded stations among their peers with average budgets
of slightly over $98,000."” IBS claims their members have an average annual budget of
$9,000.%° If the RIAA was persuaded that the CPB stations can not afford to implement the
requested means for reporting on a census basis and can even be allowed a "reasonably possible"
escape clause for sample reporting for stations with ten (10) or more FTE staff, then certainly
CBI members and other EC stations with even less staff®' should be afforded a total exemption,

" RIAA Comments, at pg. 5.

%37 CFR. §2535.

A ttached as Exhibit A is a sample BMI log.

17 "Second, unless not reasonably possible, any radio station with 10 or more employees must, for all streams: (1) in
2003, provide reports to the RIAA regarding music used within at least a two-week period in each calendar quarter;
and (2) in 2004, provide reports to the RIAA regarding music used within a period of not less than one week in each
month." See hitp://www.stations.cpb.org/musicrights/about.php. Stations with less than 10 FTE are EXEMPT from
reporting. Even here the language states that it may not be "reasonably possible" for these stations to provide the
requested sample reports. Clearly, the RIAA understands the burden the proposed recordkeeping requirements pose
to those stations.

'813alary Report for Public Radio Stations 2000". See http://www.cpb.org/pdfs/salary/sal_radio.pdf.

* College Broadcasters Comments, at pg 2., foomote. 2.

 IBS Comments, at pg. 3.

! According to footnote 5 on page 4 of College Broadcasters comments, the average is 1.46 FTE.
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regardless of FCC license status.?

The second part of the RIAA's contention is also problematic. The RIAA states that the
only way to "give meaning" to the right of the copyright holder, with respect to the content
restrictions (statutory limitations) "is to require the reporting of comprehensive data of each
sound recording..."*® The RIAA plainly states its intention to "catch" services that do not adhere
to the programming restrictions, notably the restrictions on archived material and the sound
recording performance compliment. The sample method that the RIAA agreed to in the CPB
agreement calls into question the need for this information. Further, nothing in the record
suggests that services affirmatively confirm the compliance, particularly when doing so would be
unduly burdensome.

V. The RIAA’s Statements Clearly Demonstrate a Lack of Understanding of
Educational and Community Stations/Webcasting Operations.

RIAA makes several sweeping statements about broadcasting services, which are not
generally applicable to EC stations. RIAA states "[i]t is the service that obtains the recordings,
"rips" those recordings to make reproductions for a database from which transmissions are made
and enters meta data for those sound recordings so that they are identifiable in the database."**

Many stations operate "traditional” radio studios and physically handle the media (CDs,
Records, Tape) in order to broadcast. The audio for the webcast is supplied by the studio, not
from a computerized system. Some stations do utilize computer systems to automate durng
school breaks or to teach students about practices in many commercial stations. This, however, is
a far cry from what the RIAA characterizes as the norm. Moreover, none of the systems on the
market today, to the best of our knowledge, come close to providing the data fields proposed in
the NPRM. Even if the software providers undertook the steps to rewrite their code to allow
stations to comply, these changes would not happen overnight. Once such an upgrade (which is
not likely to be free) is installed, it could literally take years for these volunteer stations to enter
the available data. Even then, this does not solve the problem for stations without these systems.
These stations should not be forced to change the nature of their operation, expend large sums of
money and volunteer hours, solely for the purpose of complying with overly burdensome rules
just to pay the "minimum"” fee.

Some of the comments submitted by other EC stations support the assertion that EC
stations do not use computerized operations:

« "Almost all of WOBC’s programming is done live on the air, with programmers
often deciding on the spur of the moment what to play next. There is no such thing as

2 A5 is demonstrated later, RIAA makes assumptions about services that don't apply to most Educational and
community stations. This is particularly true in the case of "webcast" only stations and stations which are required
by their FCC license to share their frequency with other broadcasters. In such cases, these stations would be liable
for two separate fee schedules and reporting requirements for programming originating from same organizations
utilizing the same facilities.

® RIAA Comments, at pg. 16.

% RIAA Comments, at pg. 8.



an intended playlist at WOBC, and we do not have our record library indexed in a
computer database."®

« "Secondly, WHRB stores its sound recordings in physical format (on LPs, CDs,
cassettes, etc.) and encodes them digitally in real-time at the time of transmission."*®

» "WMHB does not have the computerized systems generally found in many
commercial and CPB-funded public radio stations..."”’

RIAA also claims "[s]ervices already use computer algorithms and programming
software to deliver music to listeners."*®

This claim is not substantiated with respect to EC stations. While these computer
algorithms and software packages are often found in commercial stations, the same cannot be
said for EC stations. The nature of the programming, in many instances, precludes the use of
such a system. Many of these stations attract volunteers because they allow the DJ's to select
their own music and intentionally avoid the methods and systems adopted by mainstream
commercial stations.

RIAA also states that "[d]etailed reporting would also not appear to be problem for many
terrestrial broadcasters simulcasting their AM or FM signals over the Internet. According to a
story in the Wall Street Journal on Monday, February 25, 2002, many stations already use
software and hardware that could be utilized to provide the data set forth in the proposed
rc*:gulations."29

This article referenced the practices of Clear Channel Communications, which operates
about 1,225 stations nationwide, This is hardly representative of EC stations. These stations do
not possess and cannot afford to possess the level of sophistication of Clear Channel Even Clear
Channel claims it is impossible to comply with the recordkeeping reqmrements

RIAA further states that, "[i]f companies streaming music on the Intemet are
sophisticated enough to digitize entire libraries of music to offer their listeners thousands of
distinct recordings, develop technologies to strip out local commercials from over-the-air
transmissions in order to replace them with Internet-only commercials for a worldwide audience,
and create distinct streams for individual users, then they are capable of developing or
purchasing automated systems that will enable them to provide the information that copyright
owners need to distribute royalties to each and every copyright owner, artist and non-featured
musician and vocalist entitled to receive such royalties and enforce their statutory nights. ndl

3 WOBC Comments, at pg. 1.
¥ WHRB Comments, at pg. 9.
2 WwMHB Comments, at pg. 1.
% RIAA Comments, at pg. 40.
¥ RIAA Comments, at pg. 42.
*® Radio Broadcasters Comments, at Appendix B, pg. 2.
*l RIAA Comments, at pg. 43.



This is a broad statement, which unfairly encompasses EC stations. Many EC stations do
not digitize entire libraries or even portions of their libraries. Nor do they strip out commercials
(as most are licensed by the FCC as non-commercial, educational stations). Many statlons lack
the resources to develop or purchase automated systems to provide the requested data.*

RIAA also states that "[c]ertain services are alrcady required to enter album, artist and
song title information into a programming database in order to comply with the statutory
requirement to display such information during the transmission of the sound recording."

This information can be entered and displayed as needed and does not necessarily need to
be pulled from a database. There are also exceptions to this rule. For example, it is not
applicable when a retransmission of a broadcast transmission is made by a third party. Moreover,
the rule also provides an exemption for cases where the technology does not support the
requirement. At present, to the best of our knowledge, most players on the market do not support
this "feature" for /ive streams. For example, neither Real Audio nor Windows Media transmitting
software provide a means to update these fields in a /ive broadcast.

VI. How are Performances Counted?

In section F(2) of RIAA's comments, the RIAA goes to great lengths to provide examples
of ways a service could report "how many users were cormected during the transmission of each
sound recording”. The CPB agreement demonstrates that it is not necessary to know how many

"verformances” were made per song. In both instances (stations exempted from reporting and
those asked to sample if "reasonably possible"), the only way to calculate the royalty due from
CPB stations would be to use a variation the estimate method proposed by the RIAA and the
CARP.** This method suggests multiplying the Aggregate Tuning Hours ("ATH") by a specified
number of performances per hour. In practice, stations could use the actual number of
recordings used. While CBI does not know the details of the CPB agreement, this is the only
method we could deduce for payment, other than a flat fee or an exemption.

Even if this model is ultimately adopted by the librarian, it is problematic for many EC
stations due to the costs involved. Methods of streaming audio on the Internet vary widely. Two
of the common software services that allow stations to stream (Real Audio and Windows Media)
do not report ATH. While there may be other solutions available for stations usmg these software
solutions, the least expensive found, would cost these stations $2500 per year . This expense is
disproportionate to the royalty fees to be assessed, especially when you consgider that most are
not likely exceed the listener levels needed to reach the CARP proposed minimum fee of $500.

3u1f and when an appropriate software program is available, there remains the question of whether its cost will be
reasonable and affordable for small noncommercial radio stations." ARBA Comments, at pg. 3.

 RIAA Comments, at pg. 46.

3 See CARP Report, at pgs. 109-110.

%% This is the minimum cost quoted from Measurecast.



VII. Uniform Report of Use

While such a log (report) would be unnecessary if stations are exempted, as justified in
CBI’s comments, we feel it is necessary to address the proposed report in case the Office decides
that some minimum level of reporting is required for these stations.

While it would certainly help any entity that wanted to collect data to have it reported in a
uniform fashion, the clements of the form which are to be completed must be reasonable and
serve the intended purpose. CBI contends that the requested data is unreasonable and exceeds the
intended purpose. CBI did not specifically address many of the proposed items in the NPRM in
its inmitial comments, because it did not understand the need for some of the items to allow
Collective(s) to collect and distribute royalties.

After reviewing the RIAA comments and their proposed changes to the data required in
the NPRM, the need for the most of data still perplexes CBIL. The availability of the data is also

problematic. Below is the list of RIAA proposed data and CBI’s comments on the merits of each
proposed item.

A. Review of the data proposed by the RIAA

Service Name:

This information is necessary, but it is redundant to include this data field on every line
of a report, particularly if the reports are not computer generated. Even if the reports are

computer generated, this data could be included in a header for each page or each segment.

Transmission Category:

This information is not necessary. Once a service has filed a "Notice of Use", this
information will already be available to the Collective(s).

Channel or Program Name:

This information is not necessary for station simulcasts. The Notice of Use can provide
this information and be included in the Collective(s) database and linked to the service name.

Type of Program:

This information is not necessary for the collection and distribution of royalties when the
service is a station simulcast.

Influence Indicator:

This information is not necessary for the collection and distribution of royalties at
present, nor would it be required if the circumstances envisioned by the RIAA come to pass. The
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RIAA proposes this field simply based on its belief that certain services may, at some future
date, be deemed interactive™. To require a data field on this premise makes no sense. Even if
RIAA’s proposals were adopted, this information could be required in the Notice of Use and
linked to the Service Name in the RIAA database.

Genre:

This information is not necessary. The justification offered by the RIAA is to help
differentiate between songs with similar names. Even if the RIAA can justify the need, stations
can simply identify the type of programming offered on the station (i.e. College) one time and
have this information linked to the service name.

Start Date and Time of Sound Recording's Transmission.

If census-style and not sample-style reporting is used, this information is not necessary.
The only possible use for this information under census-style reporting would to be monitor
compliance with the sound recording performance compliment. Services are not required to
demonstrate compliance.

If sample-style reporting is employed and a reasonable method for calculating the
performances is not identified, this field could be modified to "Day Part" to provide some
weighting to properly distribute royalties. Even then, the value of this information is
questionable, since Internet transmissions travel across ttme zones.

In both scenarios, the date of transmission has no value in the collection and distribution
of royalties.

The RIAA contends that this information does not create a material burden for services.
That statement does not account for the various methods used to transmit sound recordings by
various services and, in particular, EC stations.

Total Number of Performances:

This data field was not included in the NPRM and is not necessary. It also presupposes
the acceptance of the CARP Report by the Librarian of Congress. This field is unduly
burdensome for EC stations. As discussed, it is already disproportionately (and in some cases
prohibitively) expensive for stations to report ATH. The cost to implement a system to report
performances per song is unknown and likely to far exceed the cost of the "simple" software
used to calculate ATH mentioned earlier. A survey of vendors revealed no off-the-shelf solutions
for applications like Windows Media and Real Audio. The RIAA description of the process
makes it appear that reporting such data is simply a matter of turning on a software option in a
hypothetical system. The RIAA offers no real world examples of how this would be
implemented and provides no examples of applications that could generate this data. The RIAA
makes no accommodations for services like EC stations that do not store their playlist data in a

% See RIAA Comments, at pg. S1.



computer.

Artist Name:
This information is necessary for services that are not exempt.

Sound Recording Title:

This information is necessary for services that are not exempt.
Album Title:

This information is not necessary in most instances, and in many cases is not available to
the services. This field should be optional.

The RIAA stops after these three sound recording data fields to remind us that this
information is required under the Original Determination and cannot place any extra burden on
services as they are already required to display this information. While CBI does not argue the
validity of the need for this information, when provided, it is incumbent to point out that the
citation (footnote 12, page 56 of the RIAA comments) provided by the RIAA is not compliete
and does not contain the statutory language regarding an exemption for technological limitations.
Also, on page 55 of its Comments, the RIAA again fails to fully inform the reader about the
limitations and exclusions of 17 U.S.C. §114(d)(2)(C)(ix)"".

International Standard Recording Code {("ISRC"}:

The ISRC is a code embedded into "promotional and commercially released" product.
The RIAA Comments and a visit to their web site (http://www.riaa.org/Audio-Standards-3.cfm)
are revealing. ‘

The RIAA is the U.S. administrator for the ISRC for which "implementation is occurring
on a national level with international effects.” Thus one can deduce that this is not fully
implemented, and that numerous station libraries are full of recordings that do not contain an
ISRC.

The RIAA makes no mention as to how a service would read the ISRC that is embedded
in a recording. The web page also does not make mention of who profits from the "cost
effective” implementation of the code, nor does the web page or the RIAA Comments call the
use of the code a standard.

Also, "backstock" can be assigned an ISRC. In those instances, stations would be

37 This section states "shall not apply in the case of a retransmission of a broadcast transmission by a transmitting
entity that does not have the right or ability to control the programming of the broadcast transmission, or in the case
in which devices or technology intended for receiving the service provided by the transmitting entity that have the
capability to display such textual data are not common in the marketplace."
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required to access a database to locate the ISRC, yet such a database is not available
commercially.”®

Track Label (P)-Line:

This information is not necessary where the album title is available.

Duration of Sound Recording:

This information is not necessary. The only justification the RIAA gives is to
differentiate between remixes of the same song. This information is included in the Sound
Recording Title and will be reported in the Sound Recording Title field and need not be derived
in a less direct manner,

Marketing Label:

This information is not necessary. The RIAA states in its comments that in many cases,
this information is the same as the Track Label (P)-line and thus is redundant in many cases™. In
cases where the album name is provided, the Collective(s) should be able to determine both the
(P)-line and the Marketing Label. The additional burden on stations to locate both pieces of
information and to backfill this information is enormous when compared to the nominal changes
in royalty distribution that might result if this information is not present.

Catalog Number;

This information is not necessary. If the artist, title and album (where available) are
provided, this information is redundant.

UPC:

This information is not necessary and not readily available to the services, without
seeking third party help. Stations receive promotional copies of newly released sound recordings,
because the labels want the exposure that airplay provides. It is common practice for someone in
the distribution chain to destroy the UPC code before the promotional copy arrives at stations. It
is unreasonably burdensome to require stations to seek third party help in finding this
information for nearly every recording that comes through the door. Moreover, the libraries of
stations are full of material that predates the use of UPC codes.

Release Year:

This information is not needed and the required work to retrieve this data would be
considerable and provide nominal benefit to the Collective. Even now, this information is not

3 RIAA states that “The ISRC can be plugged into a sound recording database, should suck a database be made
available commercially..."(emphasis added). RIAA Comments, at pg. 57.
* See RIAA Comments, at pg. 58.
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universally available to services on the media they receive.
B. Pre-Licensed Material

Neither the NPRM nor the RIAA Comments provide any means for a service to report that a
sound recording is being used under a separate license obtained by the service. The CARP, on
page 108 of their report, and the RIAA agree that pre-licensed recordings would not be items for
which the Collectives could collect and distribute fees, but there is no method for a service to
indicate that a particular recording is not subject to a fee distribution to a Collective. This 1s
particularly troublesome for EC stations who tend to program a high percentage of unsigned
artists and other material not covered by the RIAA.

C. Less than Perfect Data Will Hinder Distributing Data to "Lesser Known
Performers".

To what extent this data additional might help distribute royalties is not known. What is
known is that none of the artists will be compensated if EC stations cease to webcast. A balance
is needed which will allow stations to continue to serve the public, educate its volunteer
members and provide important exposure and revenue to up and coming performers.

D. Proposed Data is Not Provided.

The RIAA admits that promotional material often fails to contain the proposed data that
they wish to collect.*® The RIAA then suggests it is the responsibility of the service to research
the information, which the labels themselves failed to provide. This is evidence that the
information requested is readily available and not unduly burdensome for stations to report. The
unintended consequence here might be that a station won't play a sound recording due to the lack
of required data. This scenario benefits the RIAA, because their well-established members are
more likely to include this information than the unsigned artist or small independent label.

E. Ability of Stations to Report Data.

If the Copyright Office does not exempt stations from the reporting requirements, and
instead opts to require reporting on a sampling basis, stations must be given an opportunity to
come into compliance. CBI recently surveyed 49 stations and found that 37 percent do not
currently keep a comprehensive playlist in any form, except when reporting to the PROs.
Further, only 8 percent reported any type of computer use for basic broadcast-style playlists.

If it is determined that reports will be required and a standard format for reporting is
established, these stations will need to procure the funding to purchase the needed software and
hardware to create the reports. These stations generally are allocated operating funds once a year.
Thus the ability of these stations to include a request for hardware and undetermined software
this year will have already come and gone when the Copyright Office issues its decision. That
means it will take at least one year for EC stations to request the funding, which, if approved,

0 See RIAA Comments, at pg. 44.
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will not be available for disbursement until the following academic year. Then these stations
need the time to install the systems, enter test data, test the systems and develop procedures that
would allow them to comply with recordkeeping requirements.

It may be argued that stations have had reasonable time to procure the hardware while
these matters were under consideration at the Copyright. Given the limited resources of EC
stations, it would not have been prudent to purchase hardware to be used with undeveloped
software for an application that may not be required.

F. RIAA Comments Suggest a Different List than the NPRM

We have examined the RIAA's proposed elements for an intended playlist. Tt is important
to note that the RIAA list of data differs from the NPRM in some areas. The following were not
included in the RIAA initial comments.

Time Zone

This information is not necessary to collect and distribute royalties. Even if it were, this
item would provide data that is meaningless.

Numeric designation of song in an archived program.

This information is not necessary for the collection and distribution of royalties. What
information can be gleaned from this that would aid the Collective(s)?

G. Conclusion Regarding Proposed "Intended Playlist" Data Elements

After evaluating all the data fields proposed by the RIAA and those of the NPRM, CBI
concludes that if EC stations are not exempt from the reporting requirements and must
alternatively submit sample reports, that the only fields which are relevant, readily available and
not overly burdensome are Service Name, Artist Name, Sound Recording Title and where
available, Album Title and Marketing Label.

This list of data provides the Collective(s) with enough data in almost every instance to
collect and distribute royalties. The RIAA (Sound Exchange) must have developed a large
database and must be in the process of continuing to build and refine this database of sound
recordings as it collects reports of use. This asset will further enable the Collective(s) to
appropriately distribute royalties. Conversely, EC stations generally have no such database and
in the instances where one exists, it is not populated with all the fields that the NPRM and the
RIAA request. It would be reasonable for the final rules to allow the RIAA to ask stations for
additional information, where available.

13



VIII. Flawed Procedure

A number of commenters”' suggested that this process is procedurally flawed. While CBI
will not comment on the merits in those suggestions, it believes the Copyright Office must reach
a just determination with the information available, in order to serve all parties. The small
webcasters who have submitted comments in these proceedings, have likely have stretched their
resources to participate in this process and may not have the resources to start the process over
again. It is therefore important for the Copyright Office take into account the arguments of
improper process. In its conclusion, the Copyright Office must give appropriate weight to
questions of procedure and issue a decision that reflects what the proper process would have
yielded.

IX. Ephemeral Logs:

This log is not necessary and it is redundant. In the CARP proposal, the fee for
Ephemeral buffer copies used to create transmissions is a simple percentage of the overall fee,
thus a log offers no information concerning use that would change how royalties are collected
and distributed. Moreover, this log is redundant of the information in the Uniform Report of
Use/Intended Playlist, with two exceptions. The information conceming the creation and
destruction of copies is the only new data. In the case of transmissions, creation and destruction
are simultaneous. As noted in the previous CBI Comments, we feel the fee itself is unwarranted
for buffer copies that are solely used to enable transmissions.

The only remaining justifications offered by the RIAA are to demonstrate compliance
with the statute and a hypothetical manner in which to distribute royalties. No affirmative action
is required of the services to demonstrate compliance. Requiring services to provide a log simply
to allow the RIAA, at a later date, to change its mind concerning royalty distribution is not
appropriate, particularly given the redundant nature of the data and the simultaneous creation and
destruction of the "copies”. '

X. Listener Logs:

The RIAA has dropped its request for listener logs. CBI requests the Copyright Office
honor the RIAA's request. These proposed rules required the use of undeveloped technology that
would provide questionable results.”” Additionally, the listener log would have an impact on
listeners who would wonder about privacy issues, regardless of whether there is any basis for
concern.

XI. AFTRA/AFM Comments

The request of AFTRA and AFM are simply beyond the capabilities of the EC stations.
EC stations are not able to comply with the data requested in the NPRM. This additional request

! See, e.g., Radio Broadcasters Comments, at pg. 2.
*? Several commenters discussed the inability of IP matching to provide accurate information concerning the

location of the listener,
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for information likewise cannot be accommodated. Moreover, the RIAA, a primary Collective,
does not request this information and notes that there is an independent administrator that is
building a database to extrapolate the information concerning non-featured performers. Thus,
this information is not necessary to report and stations could not reasonably be expected to add
this information due to the constraints already discussed.

XIIL. Webcast-Only and Time Shares

CBI and other commenters have, almost without exception, agreed that the recordkeeping
requirements for these stations are overly burdensome, unrealistic and in most cases, if
implemented would cause these stations to cease their webcasting activities. CBI's definition of
stations did not exclude webcast-only stations that meet the established criteria. CBI restates this
here for clarification and offers reasons to include these stations in the requested exemption from
the recordkeeping requirements and a blanket (flat) fee.

Webstations at colleges and universities tend to be a student-funded activity that is a co-
curricular social activity focusing on either music or an academic program. There are also many
stations that are a hybrid of the two models. The basic purpose for the existence of these stations
tend to drive them to maintain a traditional broadcast studio, which involves broadcast consoles,
CD players, microphones and other studio equipment. Thus, these stations are just as limited in
their ability to comply with the proposed recordkeeping in the NPRM or the RIAA's comments
as stations with a license. In fact, the reason many of these stations are webcast-only is a lack of
resources to obtain an FCC license. In other cases, the lack of available an frequency makes
obtaining an FCC license impossible.

There is also a subset of stations that are AM/FM simulcasters part of the day and
webcasters during the other part of the day. This 1s due to limited spectrum availability and a
negotiated "time share" of a frequency with another broadcaster. The ability to webcast when not
broadcasting over the air offers these stations and their students added access to the educational
resources, which would otherwise sit unused or underutilized. *

The webcast-only and time-share stations deserve to be treated the same as their FCC-
licensed counterparts, because, by and large the only difference in their operations is the method
used to transmit. It would be unfair to treat these otherwise identical operations differently,
particularly when the web-only stations tend to be less financially secure, and have fewer
members due to the lack of over-the-air transmissions.

XIII. Conclusion

Educational and Community stations, such as those that are members of Collegiate
Broadcasters, Inc., are not able to comply with the proposed reporting requirements as put forth
in the NPRM or in the RIAA's initial comments. While some elements of the "intended playlist"
seem only to be present to provide affirmative proof that a service is in compliance with certain
content restrictions (Sound Recording Complement and restrictions on archived material) and the

 See Exhibit B.
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Copyright Office has read into the statute the belief that it was the intent of Congress for the
playlists to confirm compliance, CBI respectfully disagrees. Even so, the data that CBI contends
is readily available and not overly burdensome provides reasonable assurances that these
content restrictions are not violated.

CBI requests an exemption from the recordkeeping requirements due to the burden
placed on the EC stations. The publicly available data from the CPB agreement confirms that this
1s not unprecedented or unreasonable. Alternatively, CBI submits that if EC stations are required
to report on a sample basis, the required data should be limited to Artist, Sound Recording Title
and where available and reasonable, Marketing Label and Album Title. We urge the Copyright
Office to consider the limited benefit that will be accrued to copyright holders by forcing EC
stations to report, given the burden placed upon these stations to produce anything but a
handwritten log, once a year.

If Educational and Community stations are not exempted, from the reporting

requirements, they must be afforded a reasonable time frame, given their limited resources and
budgeting constraints, to come into compliance.

Respectfully submitted,
Collegiate Broadecasters, Inc.

ByC::;£§;:;gé:;::jl”’ﬂ”

Cary S. Tepper,
Its Counsel

Booth, Freret, Imlay & Tepper, P.C.
5101 Wisconsin Avenue, N.W.
Suite 307 '
Washington, D.C. 20016

(202) 686-9600

April 26, 2002
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WAWL FM
Chattanooga State
Technical

Community College
Chattanooga, Tn. 37406

KSBR
Saddleback College
Mission Vigjo, CA 92692

WUEV-FM
University of Evansville
Evansville, IN 47722

WXUT
University of Toledo
Toledo, OH 43606

KPNI Radio _
Southern Methodist
University

Dallas, TX 75275-0456

WBSU
SUNY Brockport
Brockport, NY 14420

KBVRFM & TV
Oregon State University
Corvallis, OR 97331

WSIA

College of Staten
Island/CUNY

Staten Island, NY 10314

WICB and VIC 106
Ithaca College
Ithaca, NY 14850

CBI Members

KSYM-FM

San Antonio College
Radio

San Antonio TX 78212-
4299

WVGS/FM 91.9
Georgia Southern
University
Statesboro, GA 30460

KDNE
Doane College
Crete, NE 68333

WPTC-FM
Pennsylvania College of
Technology
Williamsport, PA 17701

89.9 FM KTSW
Southwest Texas State
University

San Marcos, Texas

WBCX
Brenau University
Gainesville GA 30501

WCVM-AM/CaFM
SUNY Mormsville
Morrisville, NY 13408

WMUL-FM

Marshall University
Huntington, West Virginia
25755-2635

WENP 88.7FM

SUB 309 SUNY
New Paltz, NY 12561
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WSUM-FM 91.7
602 State St #205
Madison, WI 53703

KTUH-FM 90.3
University of Hawaii at
Manoa

Honoluiu, Hawaii 96822

KAMP Student Radio
University of Arizona
1230 N. Park Ave. Suite
#201

Tucson, AZ 85721

KVRX
University of Texas
Austin, Texas 85721

WHRB

Harvard Radio
Broadcasting
Cambridge, MA 02138



Collegiate Broadcasters, Inc.
Reply Comments

Docket No. RM-2002

April 26, 2002

EXHIBIT A
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Time

College Radio Log

Instructions:

Complated daily logs should show afl programs, sign-
on o sign-olf. Typed logs are preterred but legibly
printed logs will be accepted.

Musical Selactions:

List every selection played together with name(s) of
wiiter-composar and artist.

ALBUMS: List every salection played. Include writer-
composar and artist. O not give album title or
number of cut.

PAOGRAM NAME SONG TITLE

THEMES: I 2 song is used as the theme of a show,
indicate in theme' columns whethar used to open or
close ar both. H the theme comes rom a background
library indicate tile 2nd name ot itbrary in the writer-
composer column.

Automated, Packaged and Transcribed Programs:

Identify name of service. Copies of aired playlists may

THEME

o

COMPOSER(S)

§ | 8| NnaME OF wrITER(S)/
(e ) W

Page #

be submitted. Please be sure air date and hist number
are included. Line out all music not aired.

Satellite Broadcasts: ] o
Identify name af program along with.ariginating source.

Qo NotLisl:
Jdingles, commearcials, spot anncuncements.

PLEASE GIVE ON EACH PAGE:

Call Leiters: Dale:

ARTIST

Please return completed log in envelope provided.

Discard unused logging pages.

SZ2:91 £BBzZ/Sc/ba
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[thaca College Broadcasting

Rov H. Park School of Communications
118 Park Hall

Ithaca, NY 14850-7255

To Whom it may concern,

Ithaca College's 106-VIC is one of two student operated radio stations in the Roy
H. Park School of Communications. The station operates during the academic
year, as it has since 1957. 106-VIC is not an FCC licensed station and does not
broadcast in the traditional sense. Its signal is carried on the local Time-Warner
FM cable lineup and it transmits via radiating cable to seven residence halls on
campus. In 1997, 106-VIC began streaming its live signal on the Internet, enabling
parents, friends, prospective students and an online audience to listen to the
station. The server that streams the signal of 106-VIC, WICB and Ithaca College
Television can accommodate sixty simultaneous streams.

VIC"s music format is a pop/alternative hybrid, with nearly a dozen specialty
shows, ranging from obscure British pop music, to heavy metal, to dance and
Hip Hop.

Because 106-VIC is student operated with only one full time employee (the
College's manager of radio operations), the proposed record keeping and
reporting requirements, would make it impossible for the station to continue
streaming on the Internet. With thousands of titles in our library, hundreds of
person hours would be required for data entry. It would be a practical
impossibility to provide information on the music, which comes from LPs and
compact discs.

106-VIC began marketing itself as an Internet station after going online From
our own research, we know that only a small percentage of our listeners are FM
cable users. Having to remove the stream from the Internet would deny a staff of
nearly 75 students the opportunity to share their enthusiasm for music and radio
with their audience. We have no quarrel with the goal to compensate artists, but
we believe the record keeping and reporting requirements are onerous and
unfair to small webcasters.

Sincerely,

Christopher M. Wheatley
Manager, Radio Operations
326 Roy H. Park Hall
Ithaca College

Ithaca, NY 14850

(607) 274-3142
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