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INTRODUCTION

RIAA’s and AFM/ATFTRA’s comments make clear that they either (i) have no conception
of how radio broadcasters operate their businesses, (i1} seck to drive radio broadcasters off of the
Internet, or both. The record companies and performers ask the Copyright Office to obligate
digital transmission services to provide every bit of data that méy conceivably assist them in
their authorized distribution function (regardless of how marginal the benefit) and a great many
more that RIAA now admits are relevant only to a function not authorized by Section 114! —
compliance with license conditions. They casually ignore the burden that their proposed
requirements would impose, arguing that broadcasters should create new systems and procedures
and embark on a scavenger hunt for information that may or may not exist, rather than placing
the task where it most logically exists, on the record companies that produced the records and
have the information in the first place, or their designated agents.

The vast majority of the comments filed in this rulemaking strongly oppose the reporting
requirements proposed by RIAA and the Copyright Office as unnecessary and impossibly
burdensome. Indeed, many emphasized that the scope of the proposed requirements were
literally a “make or break™ issue for their companies and that if they went into effect as is, many
webcasters would be forced to cease streaming.

A diverse cross-section of radio broadcasters joined in the chorus against the proposed
reporting requirements. In addition to the Joint Radio Broadcaster Opening Comments (the
“Joint Broadcaster Opening Comments™) filed on behalf of the National Associationrof
Broadcasters, Bonneville Intemational Corporation, Clear Channel Communications, Inc., Cox

Radio, Inc., the National Religious Broadcasters Music License Committee (“NRBMLC”),

! Unless otherwise noted, all section references are to Title 17 of the United States Code.




Salem Communications Corp., and Susquehanna Radio Corp.r(“Broadcasters”), ten other
comments were submitted on behalf of radio broadcasters, in large part from noncommercial,
smaller broadcasters. These comments made clear that unless the Copyright Office dramatically
reduces its proposed notice and recordkeeping requirements, many broadcasters will cease
streaming altogether.

Although RIAA’s proposed deletion of the full-fledged listener log requirements is a
small step in the right direction, it was more than negated by (a) RIAA’s substitute proposal that
services report the total number of listeners per performance — information that is even more
onerous to provide — and (b) RIAA’s incredible addition of even more proposed reporting
elements to their wide-ranging wish list. No basis has been provided for either RIAA’s original
or revised requests. The new data requests should be rejected and, as described more fully in the
Joint Broadcaster Opening Comments, many other requirements also must be scaled back or
deleted entirely before the reporting requirements gpproach even a remotely reasonable burden.

As discussed more fully below:

o RIAA’s suggestion that comprehensive, extensive reporting is inherent in the grant of
a statutory license is simply wrong, as conclusively demonstrated by the reporting
requirements adopted by the Copyright Office pursuant to an essentially identical
reporting provision under an essentially identical statutory license in Section 118.

= The subscription services rulemaking, in which broadcasters did not participate and
which was decided based on the specific business practices of the three services
involved, provides no support for RIAA’s position here.

¢ RIAA’s own arguments demonstrate that sample, rather than census, reporting is
appropriate for radio broadcast simulcasts.

* RIAA has provided no demonstration that it needs more than title and artist
information in order to provide reasonably accurate identifications of sound
recordings. Album, ISRC, UPC, record label, release year, copyright owner
information, duration, catalog number, and genre all are duplicative, extremely
burdensome, have at most marginal value, and should be deleted as required
elements.




» Now that RTAA has abandoned its request for a listener log, broadcasters should be
permitted to report reasonable averages for the number of listeners to their Intermet
transmissions. '

e RIAA’s specuiation that it may, someday, possibly, want to distribute ephemeral
recording royalties on a basis that is wholly unrelated to the basis on which payments
are received, demonstrates the absurdity of imposing this burden on broadcasters and
other services.

s  AFM/AFTRA’s proposal to obligate services to identify nonfeatured artists would
multiply the burden on broadcasters, provide no meaningful benefit, and is not
supported by any reading of Section 114.

The Copyright Office should adopt the proposals discussed in these comments and in the

Joint Broadcaster Opening Comments. In so doing, it will ensure that the statutory license does
not become illusory and completely unworkable for broadcasters that wish to stream their
programs on the Internet. For the Copyright Office’s convenience, Broadcasters attach as Tabs
A and B hereto proposed regulations and a red-line comparing Broadcasters’ proposal to the

Copyright Office’s proposed regulations.”

DISCUSSION

RIAA offers two basic premises for its proposal to burden services with the extensiye
reporting obligations that it seeks from the Copyright Office — (i) such a reporting obligation is
inherent in the grant of the Section 114 statutory license; and (ii) the Copyright Office already
decided the relevant principles in the so-called “Original Determination.” Broadcasters first
show that neither of these assertions supports RIAA’s request for so much detail. Broadcasters
then respond to RIAA’s objection to sampling and its insistence on unnecessarily burdensome

census reporting and demonstrate why RIAA’s own argument demonstrates that sampling is

2 As Broadcasters stated in their initial comments (at 1 n.1), Broadcasters continue to maintain that their

participation in this rulemaking should not be construed as a waiver of their position that they are exempt from the
digital sound recording performance right for their simmlaneous transmission over the Internet of their over-the-air
broadcast programming. The Broadcasters® appeal on the exemption issue is currently pending before the United
States Court of Appeals for the Third Circuit. See Bonneville Int'i Corp. v. Peters, 153 F. Supp. 2d 763 (E.D. Pa.
2001), appeal docketed, No. 01-3720 (3d Cir. Oct. 1, 2001).
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especially suited for radio broadcast simulcasts. Broadcasters next refute RIAA’s assertions that
its reporting proposal will not burden broadcasters and comment on RIAA’s utter failure to
demonstrate any need for the extensive reporting obli gations it seeks. Broadcasters then discuss
why RIAA’s substitution of per song listener counts for a proposed listener log is unworkable
and RIAA’s complete failure to provide any valid justification for its request for an ephemeral
log. Next, Broadcasters point out why AFM/AFTRA’s request for reporting of nonfeatured
artists is unadministrable and will benefit no one. Finally, Broadcasters weigh in on the
comments received by the Copyright Office concerning its proposed notice of use requirements
and on other issues presented by various comments.

L. NEITHER OF RIAA’S BASIC PREMISES FOR ITS PROPOSAL SUPPORTS

BURDENING SERVICES WITH THE EXTENSIVE REPORTING
OBLIGATIONS RIAA SEEKS.

A. Nothing in the Language of Section 114 Supports RIAA’s Request for
Detailed Census Reports; the Regulations Adopted Under Section 118
Demonstrate That RTAA Is Not Entitled to the Information It Seeks,

RIAA aigues that the services should feel blessed to have been granted the statutory
license contained in Section 114, and that inherent in the grant of the statutory license is a duty to
provide extensive reports. However, nothing in the language or history of Section 114 imposes
such an obligation. The statute requires only “reasonable” notice of the sound recordings
performed under the statutory license,

Although RIAA claims (at 5) that “reasonable” means “detailed” and complete reports,
RIAA ignores the fact that Congress modeled the reporting and recordkeeping requirements of
Sections 112 and 114 after nearly identical language in the Section 118 statutory license covering

the performance of musical works by noncommercial broadcasters, which imposes far less




. burdensome reporting requirements than those RIAA now seeks.” Congress, in choosing to
enact a reporting mandate in pari materia with the Section 118 license in connection with
Sections 112 and 114, endorsed the Copyright Office’s prior determinations of reasonableness.
See, e.g., Lorillard v. Pons, 434 U.S. 575, 581 (1978) (holding that where Congress adopts a new
law incorporating sections of a prior law, Congress is “presumed to have had knowledge of the
interpretation given to the incorporated law,” and to have incorporated prior agency
interpretation); Sullivan v. Stroop, 496 U.S. 478 (1990) (applying the “normal rule of statutory
construction” that “identical words used in different parts of the same act are intended to have
the same meaning™).

The “reasonable” recordkeeping requirements of the Section 118 statutory license —
which involved the same copyrighted use (performance) and one of the same industries (radio} at

. issue here — are in keeping with Congress’ intent that reporting requirements “shall not impose
undue hardships™ on statutory licensees. H. Rep. No. 94-1476, at 118 (1976). Those
requirements contain a number of significant limitations that effectuate Cbngress’s intent not to
burden radio broadcasters unduly. For example:

o Only one week per year of sample airplay data is required.

¢ Only a portion of each category of noncommercial radio broadcasters — no more than
50% of NPR stations, ten college stations, and five non-NPR-affiliated, non-college,
noncommercial (“other noncommercial™) stations — are required to submit reports at
all.

s NPR stations with five or fewer full-time employees are exempt from reporting

altogether unless such an exemption would result in fewer than 25% of all NPR
stations reporting.

3 Section § 113(b)(3) requires that “[t]he Librarian of Congress shall also establish requirements by which
copytight owners may receive reasonable notice of the use of their works under this section, and under which
records of such use shall be kept.” 17 U.S.C. § 118(b){3).
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¢ NPR stations need report only three data elements about each song — title, artist, and
composer — and only to the extent such information is “reasonably obtainable” based
on the stations’ “good faith effort{s].” College and other noncommercial stations
appear to have no specified reporting elements required at all.

e Submission of music use reports is not automatic but rather “upon request.”

e Stations are not required by regulation to provide performance data in a specific form,
and certainly not in the elaborate and highly technical computerized format requested
by RIAA’s proposed regulations.

See 37 C.F.R. § 253.3(e}(4) (NPR stations); id. § 253.5 (¢) (college and university public
broadcasters); 37 C.F.R. § 253.6(c) (other noncommercial stations). Obviously, RIAA can take
no comfort from the fact that the Sections 112 and 114 recordkeeping provisions track the
parallel Section 118 provision nearly word for word; rather, that fact demonstrates that the
“reasonable” reporting standard previously adopted by the Copyright Office bears no
resemblance to the crushing reporting burden that RIAA now seeks to impose.

B. RIAA’s Reliance on the Subscription Services Rulemaking Is Misplaced; that

Rulemaking Invelved Only Three Services and Specifically Relied Upon

Those Services’ Particular Business Models and Reporting Capabilities,
Which Are Vastly Different From Those of the Many Affected Services Here.

Having ignored the Copyright Office’s construction of relevant statutory language in
Section 118, RIAA attempts to justify much of its reporting proposal on the basis of another
alleged precedent — the subscription services recordkeeping rulemaking. RIAA somewhat
misleadingly characterizes the Copyright Office’s interim rules in that proceeding as its
“QOriginal Determination” and claims that “neither the Copyright Office nor those entitled to
royalties should be required to expend precious time and money in this rulemaking revisiting
issues that the Copyright Office decided nearly four years ago, after an in-depth rulemaking
proceeding.” RIAA Comments at 8.

Of course, RIAA’s argument ignores the true character of that proceeding. Unlike the

present rulemaking, which will impact literally thousands of services, only three services
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provided comments in the earlier proceeding. See Interim Regulations on Notice and '
Recordkeeping for Digital Subscription Transmissions, Docket No. RM 96-3B, at 3 (July 1,
1998). Also unlike the present rulemaking, which involves services of many different types -
including a wide variety of Internet-only nonsubscription webcasters, radio broadcast
simulcasters, preexisting subscription music services, new subscription music services, and
satellite digital audio radio services* — only a single type of service — i.e., preexisting
subscription services — provided comments in the earlier proceeding. Further, Broadcasters’
business models, which focus on their core over-the-air business rather than their ancillary
streanﬁng operations, are based on free, advertiser-supported programming consisting of largely
maiﬁstream music peppered with DJ chatter. This stands in sharp contrast to the multi-
channeled, commercial-free, subscription-based programming of the three preexisting
subscription services, which consists of more music and more diverse music than is generally
heard on broadcast radio.

When the Copyright Office issued its Notice of Proposed Rulemaking, it specifically
requested that the commenters focus on “the administrative burdens placed on the digital
transmission services in providing notice and maintaining records of use. See Notice and
Reocrdkeeping for Subscription Digital Transmissions, Docket No. RM 96-3, 61 Fed. Reg.

22004 (May 13, 1996). Of necessity, the “administrative burdens” considered by the Office

4 For this reason, RIAA’s proposed “one size fits all” approach inappropriately attempts to fit not just the

proverbial square peg into a round hole, but pegs of all different shapes and sizes. The services eligible for the
Section 112 and 114 statutory licenses are a diverse group, with widely varying business models, transmission types,
music usage, and reporting capabilities. While RIAA would have the services for which certain reporting elements
do not apply report meaningless data in those fields, this is a totally unnecessary waste of services’ limited
resources, See RIAA Comments at 54 (suggesting that “preexisting subscription services making broadcast-type
transmissions™ report a “1” in RIAA proposed field for tota] number of performances). Instead of uniform reporting
requirements, the Copyright Office should consider the business models and reporting capabilities of each distinct
type of service individually and establish reporting requirements that better track the models and capabilities of
each. :




were only those incurred by the three services before it — the Office did not have before it

evidence concerning the burdens that those regulations might impose on other services not
involved in that proceeding, including radio broadcasters. Indeed, the Office conducted
roundtable meetings to consider the specific reporting capabilities of the three services at issue,
and portions of the Office’s interim regulations are based on express agreements reached by the
parties at issue in that proceeding. See, e.g., Interim Regulations on Notice and Recordkeeping
for Digital Subscription Transmissions, Docket No. RM 96-3B, at 11 (July 1, 1998) (“In
correspondence among themselves ... after the facilitated meetings, the commenting parties had
agreed that Services should provide quarterly reports of use consisting of their ‘intended playlist’
for the preceding quarter ... ."); id. at 20 (“The commenting parties agreed that reports of use
should consist of the Intended Playlists.™).

Moreover, reliance on the subscription services rulemaking would result in a fundamental
unfaimess to broadcasters and the other services involved in this proceeding. While RTAA may
have participated in the subscription services proceeding, Broadcasters and many of the other i
serviees in this proceeding did not. The Copyright Office did not have before it factual
information concerning the unique challenges that Broadcasters face in reporting sound
recording usage (including the limited information that record labels provide in giving them
promotional CDs), nor did it consider that Broadcasters® business models and reporting practices
justifiably revolve around their primary over-the-air operations rather than their wholly ancillary
streaming operations. Indeed, Broadcasters were not even subject to the sound recording
performance right at the time of the subscription services rulemaking. There is simply no way
that RIAA reasonably can claim that that rulemaking demonstrates that RIAA’s proposed

reporting requirements are reasonable for Broadcasters or that it should have put Broadcasters on



notice as to the types of reports they would be required to submit. See RIAA Comments at 3-4,
Nor can RIAA claim, based on that proceeding, that it is appropriate to require Broadcastérs fo
provide data sufficient to verify compliance with statutory license conditions, Id. at 40. Binding
Broadcasters to any detenninatidn made in that proceeding — in which Broadcasters did not and
could not participate — would deny Broadcasters of their fundamental due process right to be
heard.

In any event, the Copyright Office’s findings were issued on an interim basis only, with a
further opportunity for parties to comment on them in two years, in recognition of the fact that
digital transmission services and reporting technologies were still developing and it was
therefore not clear what type of reporting requirements were most appropriate. See Interim
Regulations on Notice and Recordkeeping for Digital Subscription Transmissions, Docket No.
RM 96-3B, at 1 (July 1, 1998). To rely on the subscription proceeding as persuasive precedent
for any of RIAA’s proposals is plainly inappropriate given the vastly different and more diverse
types of services at issue here.

The only useful lesson that may be drawn from the subscription services CARP is that
even so-called perfect information will not yield a perfect distnbution, and the additional
transaction costs required to obtain perfection far outweigh the marginal benefits, RIAA itself
admits that even when dealing with data from only three services, over the course of 18 full
months, and even if it had its entire wish list of data fields, it would not have able to identify with
absolute certainty about 10% of the copyright owners entitled to royalties. RIAA Comments at
39. The negligible marginal benefits of RIAA’s extensive requests simply do not justify the
enormous additional cost to each and every licensee of thoroughly researching copyright

ownership information that is not available on the media from which the performance i1s drawn.




1I. RIAA’S ARGUMENT AGAINST SAMPLE REPORTING DEMONSTRATES
THAT SAMPLING IS PARTICULARLY APPROPRIATE FOR RADIO
BROADCAST SIMULCASTERS.

As Broadcasters demonstrated in their initial comments, sample reporting is a
longstanding, widespread, and eminently reasonable means of balancing burden and accuracy in
the reporting of performances. ASCAP and BMI routinely rely on sampling to determine their
distribution to their members, and even RIAA has supported sample reporting in the past. Joint
Broadcaster Opening Comments at 37-39. The mechanics of sampling are well-known and
sampling is widely used for a host of purposes. In fact, SoundExchange itself commissioned an
expert study to examine the possibility of distributing based upon sampling methods - a study
that has not been shared with Services and the results of which SoundExchange and RIAA have
chosen to keep to themselves. See In re Digital Performance Right in Sound Recordings and
Ephemeral Recordings, Docket No. 2000-9, CARP DTRA 1 & 2, Tr. at 11808 (Kessler).

Despite this overwhelming acceptance of sampling, RIAA now insists upon census
reporting. RIAA’s principal argument, however, actually supports the use of sampling for
simulcast transmissipns of over-the-air radio. RIAA argues (at 12-15) that sampling is
inappropriate for programming that contains a greater diversity of music than is found on over-
the-air radio because performances by lesser known artists may not get picked up in the sample -
“Tt is this very practice of offering such a varied range of music on an infinite number of
channels that complicates the distribution of royalties, especially with regard to lesser known
performers and copyright owners.” RIAA Comments at 13. RIAA specifically contrasts “this
very practice” with over-the-air radio. 7d.

In so arguing, RTAA ignores that the sound recordings that Broadcasters broadcast over-

the-air are the very same ones that they stream. Thus, whatever the merits of RIAA’s position
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for Internet-only webcasters,” RIAA’s argument provides no basis to distinguish over-the-air
radio from the simultaneous transmission of that same over-the-air radio programming on the
Internet. In short, RIAA has provided no reason that reporting for Broadcasters shoﬁ]d be other
than sample reporting,

If anything, Broadcasters were overly generous in suggésting a sample size of four weeks
per year — two weeks per year appears to be more than sufficient. As previously observed in Part
LA supra, noncommercial broadcasters operating under Section 118 —which contains a virtually
identical recordkeeping provision to that found in Sections 112 and 114 — requires music use
reports for no more than one week per year, and for only a portion of each category of stations
eligible for that license. See 17 U.S.C. § 118(b)(3); 37 C.F.R. § 253.3(e)(4) (NPR stations); id.

§ 253.5(e) (noncommercial college stations); id. § 253.6(e) (other noncommercial stationsj. BMI
is satisfied with an even smaller sample. That performing rights organization states on its
website that it only requires commercial radio station licensees to “log performances for a two or
three day period each year, with different stations logging each day of the year.” See
http://www.bmi.com/songwriter/resources/pubs/

royaltyradio.asp (emphasis added). BMI further states that it creates from that music use data “a
statistically reliable projection of all feature performances on all commercial music format radio
stations throughout the country.” See id. (emphasis added). Surely if BMI is able to create a
statistically reliable projection of feature performances based on less than 1% of all performance

data, collective agents under the Sections 112 and 114 statutory licenses can do the same.

3 Broadcasters by no means agree with RIAA that the alleged breadth of programming found on Internet-

only websites justifics the enormous burden of census reporting.
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1. RIAA’S PROPOSED REPORTING REQUIREMENTS ARE UNREASONABLE
AND TOTALLY IGNORE THE BURDENS THEY WOULD PLACE ON
BROADCASTERS AND OTHER SERVICES,

As Broadcasters pointed out in their initial comments, the proposed regulations do not
remotely strike the requisite balance between providing reasonable notice of use and preventing
unreasonable reporting burdens. See Joint Broadcaster Opening Comments at 6-10. Rather,
RIAA’s Comments confirm Broadcasters’ view that RIAA is secking to obtain every bit of detail
that might give its affiliated collection and distribution agent some benefit, no matter how |
marginal, in performing what it views as its functions, without regard to the costs and burdens
that it might impose on broadcasters and other services. In RIAA’s own words, it is secking
“comprehensive data” to “ensure the ability to distribute to all entitled copyright owners and
performers, not just those for whom information is readily available,” “in all instances.” RIAA
Comments at 30-31 (emphasis added).

RIAA argues that the burden it would impose on broadcasters is “minimal” because,
theoretically, the services “control the specific identifying information” about the sound
recordings they play. RIAA Comments at 5, 31, 46. Conversely, RIAA asserts that gathering
the relevant information, if imposed on the designated agents, would be a “tremendous,
additional burden,” “especially since it might not have access to the source product of the sound
recordings used by the service.” RIAA Comments at 31.

Of course, RIAA’s arguments ignore the realities of the relationship between
Broadcasters and RIAA’s record company members. In fact, for reasons similar to those
advanced by RIAA, it would be far easier for RIAA to gather complete information about the
sound recordings of the labels it represents than it is for Broadcasters to provide information they
do not have from systems that were developed for over-the-air broadcasting. As demonstrated in

Joint Broadcasters’ Opening Comments, Broadcasters typically perform sound recordings
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obtained on promotional CDs provided by RIAA’s members and on compilations froni

commiercial services that contain minimal information. They typically use systems developed
for a purpose other than the statutory license. They simply do not have the informaﬁon RIAA
seeks,

RIAA, on the other hand, claims to represent members who collectively own 90% of all
sound recordings legitimately distributed in the United States. SoundExchange will be an agent
of additional sound recordings. It would be far simpler for these copyright owners to provide the
information sought by RIAA directly to Sound Exchange. It simply defies credulity for RIAA to
argue that any information-gathering burden imposed on it would be “tremendous™ but that any
burden on Broadcasters would be “minimal.” RIAA could just as soon argue that a restaurant
patron who orders and consumes a meal is in a better position to know the ingrediegts in that
meal than the chef who prepared it.

RIAA also claims that it is “more economical” for each service to research each new
song added than for the collecting entity “to research @/l sound recordings added by all statutory
services during each reporting period.” RIAA Comments at 45. Of course, it might be “more
economical” for RIAA. But it certainly will be more expensive for society in the aggregate, and
will impose far greater transaction and administrative costs on the system as a whole. One of the
purposes of a centralized collection and distribution agent is to take advantage of economics of
scale. RIAA would need only research each individual sound recording once — 1t)rased upon
information supplied to it by its own principals — in order to have complete information at its

fingertips for every future performance of that sound recording.® By contrast, each individual

¢ To capture this gain, RIAA’s record label members and other principals should provide the collective

agents access to their databases so that collective agents can create a master sound recording database with the data
elements requested by RIAA. Broadcasters support DIMA’s proposal to require the record labels to do precisely
that. See Comments of the Digital Media Association (“DiMA™) at 3 (Apr. 5, 2002). As DiMA observed, imposing
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broadcaster would have to expend more time and money to research each sound recording from

information not provided to it (even assuming that it had the system to record and report that
information). A rule requiring each individual service to take on this burden would multiply the
transaction costs of performing each sound recording more than a thousandfold. For any given
new release, potentially thousands of individual broadcasters and webcasters would have to go to
the expense and effort of rescarching obscure Jegal information that has not been historically
provided to them by the record companies, or of hiring a third-party service to provide them with
the data. The cost of such a task across the broadcast industry alone would far outweigh both the
performance royalty paid and the value of the performance to the broadcasters.

IV.  RIAA FAILS TO JUSTIFY ITS DEMAND FOR ELEVEN DIFFERENT DATA

ELEMENTS TO IDENTIFY A SOUND RECORDING WHEN SONG TITLE AND
FEATURED ARTIST ALONE WILL PROVIDE REASONABLE ACCURACY.

Based solely on the theory that more information is better, RIAA requests Broadcasters to
report every possible datum of information about each and every sound recording in excruciating
detail - without abbreviation and without omission — even though RIAA provides no evidencé
indicating how frequently this added information will be useful. Based on the demonstration
made in the Joint Broadeaster Opening Comments, these additional data likely will be used, if at
all, only in a small percentage of outlying cases. For the vast majority of sound recordings, song
title and featured artist alone will provide any collective with the information it needs to match a
sound recording to ownership data that the collective already possesses. See Joint Broadcaster

Opening Comments at 41-44.

such a requirement “would significantly enhance the efficient and cost-effective operation of the statutory license.”
Id.
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A. RIAA Fails To Show Why It Needs the Name of the Retail Album in Order
To Identify Sound Recordings and Distribute Royalties. -

RIAA argues that the services should be required to report album title because the statute
allegedly already requires them to track the information and because the interim regulations in
the preexisting subscription services proceeding required certain services to report such
information. However, RIAA does not meet the most basic burden of showing why album title
is reasonable or necessary to administer royalty payments. As the Broadcasters demonstrated in
their initial comments (at 41-44), the vast majority of sound recordings are easily ideﬁtiﬁed by
song title and featured artist alone; after all, the royalty is paid for performance of the sound
recording, not the phonorecord on which it appears. RIAA does not provide any factual basis for
determining how often information beyond title and artist would be useful, but based on the
testimony of its own witness, Ms. Kessler, it would likely be rare. See In re Digital Performance
Right in Sound Recordings and Ephemeral Recordings, Docket No, 2000-9, CARPDTRA 1 & 2,
Tr. 11828-30 (Kessler).

The only possible justification for requiring provision of album title is to distinguish the
rare instances where a single artist performs the same song for two different copyright owners.’
RIAA provides no basis for believing this is common. Even various live versions are often
owned by either the same copyright owner or by perhaps one additional copyright owner. RIAA
provides one example, ostensibly to demonstrate how its life can be complicated by different
versions of the same song — the Chicago song “Does Anybody Really Know What Time Tt Is?”

RIAA Comments at 59. However, it appears from the Chicago website that all recordings by the

band are owned either by the band itself, through Chicago Records Inc., or by Wamer Bros. See

Broadcasters address the issue of background musicians in Part VI, infra.
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http://www.chicagotheband.com/historychap13.htm. Versions of the song by different artists, of

course, are casily separated froin the Chicago versions.®

In any event, the burden of providing “album™ title would be significant for Broadcasters.
Despite RIAA’s misstatement to the contrary (at 46), Broadcasters generally do not currently
have, nor are they currently required to track, the retail album title. The statutory provision cited
by RIAA only requires the contemporanecous display of “title of the sound recording, the title of
the phonorecord embodying such sound recording, if any, and the featured recording artist.” 17
U.S.C. § 114(d){2)(C)(ix) (emphasis added). A phonorecord, as defined by the Copyright Act, is
the “material object in which sounds, other than those accompanying a motion picture or other
audiovisual work, are fixed by any method now known or later developed, and from which the
sounds can be perceived, reproduced, or otherwise communicated, whether directly or with the
aid of a machine or device.” 17 U.S.C.§ 101. In the case of most radio broadcasts and
correspending simulcasts, the “phonorecord embodying such sound recording” is not a retail
album, but rather an untitled promotional single provided by the record label, or a compilation

provided by a commercial service.

# RIAA’s other theory of relevance is that it needs album information to enforce the sound recording

performance complement. RIAA Comments at 55. For the reasons discussed in the Joint Broadcaster Opening
Comments, this is not a valid basis for imposing a reporting requirement. Further, album information is not relevant
to even misguided efforts to enforce the sound recerding performance complement. The Act defines the relevant
provisions of the complement in terms of phonorecords — specifically, it prohibits transmission of no more than “3
different selections of sound recordings from any one phonorecord lawfully distributed for public performance or
sale in the United States.” 17 U.S.C. § 114(3)(13) (emphasis added). When the phonorecords performed are
promotional singles, “retail aibum title” does not figure into the complement calculus at all. The legislative history
of Section 114(j)(13) confirms that, in determining how to program in accordance with the complement, services
should rely on the data in cormection “with the phonorecord actually being performed.” S. Rep. No. 104-128 at 36
(Aug. 4, 1995) (emphasis added) (explaining how to determine which artist should be considered the featured
performance artist for complement purposes).
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B. RIAA’s Remaining Requested Data Elements Are Both Unnecessary and
Unavailable Even on RIAA’s Handpicked Examples.

If requiring reporting of retail album title is burdensome on its face, requiring the |
reporting of additional unnecessary data found on retail albums transcends the absurd. RIAA’S
revised proposed regulations would require no fewer than six data points to be reported as they
appear in the “retail album,” “album” or “commercially available élbum or product.” See RIAA
Comments Exh. A, at A-7 to A-8. Short of purchasing the retail album itself, Broadcasters have
no way of determining whether the limited information that they do have (from, e.g., a
promotion single) is the same as that provided on the retail or commercially available album or
product. Thus, as described in more detail below, RIAA’s Exhibit G, which purports to provide

samples of the required reporting information as found on a promotional phonorecord, does not

| actually provide the album-based information required by the proposed régulations. The promos

may provide a catalog number, or copyright release year, or P-line owner, for example, but there
1s no reason to believe that this information matches that of the retail album.

Nor does RIAA provide any satisfactory justification for demanding any data elements
other than featured artist and song title.” RIAA merely asserts that “all of this information on
performances or reproductions is in the control of the services,” and thus should be tracked and
reported. RIAA Comments at 8. As explained in the Joint Broadcasters’ Opening Comments,
RIAA’s assertion is patently false. Indeed, RIAA itself recognizes that “promotional, pre-release
product supplied by record label distributors” only have “some (but not necessarily all} of the

requested information.” 7d. at 43. Putting aside the very real fact that Broadcasters simply do

? Indeed, as Broadcasters pointed out in their opening statement, the Rate Court governing ASCAP’s

operations rejected similar reporting requirements for musical works as “excessive” and required instead that radio
station applicants only report (a) song title and (b) artist, composer, or publisher of the songs they perform. See
Joint Broadcaster Opening Comments at 43-44 (citing United States v. ASCAP (In re Application of Salem Media et

al), 981 F. Supp. 199 (SD.N.Y. 1997)).
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not have the technology in place to track the requested data in any event, most broadcasters get

most, if not all, of their music from the very promotional sources that RIAA admits do not

provide complete information. Joint Broadcaster Opening Comments at 26-31.

As Brian Parsons of Clear Channel explains in his Reply Statement, RIAA did its best to

“cherry pick” prime examples of promo CDs that provided the most possible information about a

given track and completely ignored the fact that much of the music that Broadcasters receive

from the labels comes on CD-Rs or in raw electronic files, with often only title and artist

information provided. . See Tab C {f 2-3, 5 hercto. Even so, the very examples proffered by

RIAA belie RIAA’s spurious assertion that “[t]he information requested for the uniform report of

performances is readily available to the services.” RIAA Comments at 43. For example:

The promo for the Kaci song “Intervention Divine” does not provide an album title or
a UPC code, and there is no way to know with certainty whether the release year and
copyright owner as listed will be the same as that on the “retail album.” See RIAA
Comments Exh. G-1. Despite RIAA’s assertions that the retail album will “generally
be available within 6-8 weeks,” the next Kaci retail album, “Paradise,” is not due to
be released until June 12th, nine-and-a-half weeks after the promotional single was
submitted as evidence, according to the artist’s official website. See Tab F hereto.
Neither the marketing label website nor the artist’s official website provide catalog,
UPC, release year or “Track Label P-Line” information — the sites do not even
confirm whether “Intervention Divine” will actually appear on “Paradise.” See Tab P
hereto. If the song were performed by a broadcaster and simultaneously streamed on
April 5, 2002, the reporting elements requested by RIAA would still not even be
public knowledge by May 20, 2002, the date the report would be due under proposed
37 C.F.R. § 201.36(c).

The Clark Family Experience (G-8) similarly does not yet have an album out, and the
label website merely indicates that an album is “coming soon.”

The catalog number for the promo single “I’d Rather” by Luther Vandross, J1DJ-
21146-2, does not in any way resemble the catalog number on the self-titled retail
album, which bears the number 80813-20007-2. Compare RIAA Comments Exh, G--
9 with Tab G hereto. The promo is also missing the UPC code, as well as the album
title. The promo contains two different mixes of the song, and each are reported to be
the same exact length, so reporting the track length will do nothing to help the
collective identify the version of the song. In any event, the two different mixes
apparently have the same copyright owner, so there is no need to differentiate by use
of track length.
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s The promo for Alicia Keys’ “Fallin’ the Remix” similarly does not bear an album _
name or a UPC code. RTAA Comments Exh. G-6. The catalog number is illegible on
the example provided, but does not appear to be as long as the eleven-digit number
that appears on the retail album, and likely follows a similar pattern to the Vandross
promo because it is by the same label. Once again, the reported track length on two
of the three mixes is identical, so time information will not aid in d1stmgulsh1ng
various versions of songs. See Tab H hereto.

e The back cover of the Mindy McCready CD that RIAA touts as a “Promoational CD”
is identical in all respects to the retail album. See Tab I hereto. If the disc is in fact a
“Promotional CD” — and unlike most promo CDs, it is not marked “not for sale” or
“for promotional use only” — it is the very rare case where the record company is
conducting its promotion using the retail album. See Joint Broadcaster Opening
Comments Tab E Exhs. 1-3 (promos labeled as such); RIAA Comments Exh. G (most
promos labeled as such); Joint Broadcaster Opening Comments Tab K, 4 8 (only
rarely recejve retail album as promo).

» Despite best efforts, counsel could not even test whether the information on the
BlackHawk promo “One Night In New Orleans” matched the data on the unnamed
album. Black Hawk is not even listed as an artist on the ColumbiaRecords.com
website, and the Sony.com website refers visitors seeking music information to the

ColumbiaRecords.com website, and the website relied upon by RIAA — allmusic.com
— does not have a listing for the song “One Night in New Orleans.” See Tab J hereto.

As RIAA’s own examples demonstrate, the information RIAA seeks is not readily available to
Broadcasters.

RIAA repeatedly justifies its request for duplicative information on the notion that
additional types of identifiers will help distinguish amongst outlying close cases. It does not,
however, provide any evidence from which the Copyright Office can determine how often such
information is needed or even useful.

For example, RIAA asks that the Services provide genre information solely to assist in
distinguishing among copyright owners with the same name, noting for example that there are
two different “Spring Hill Music” record labels that focus on different genres. RIAA Comments
at 51. But RIAA does not provide any facts from which to determine the likelihood that each of
these labels would independently produce songs bearing the same name and performed by -either

the same featured artist or different featured artists with the same name, such that reporting title
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and artist information would not suffice to differentiate these two works. The likelihood is no
doubt quite small indeed. In any event, the effort and expense to reconfigure computer systems
to provide 100% failsafe information to distinguish songs in these rare instances would far
exceed any benefit to the collective agents’ distribution as a result of those cases.

Similarly, RIAA insists that it needs song length data to distinguish between different
versions of the same track. In the first place, even different re-mixes are often the same length,
so track length often is an ultimately unhelpfil tool. See RIAA Comments Exh, G (Keys,
Vandross both have more than one mix with same length). Second, different versions — such as a
radio re-mix of a commercial release — will generally have the same copyright owner as the
studio album version. See, e.g., RIAA Comments Exh. G (no separate copyright owners listed
for different mixer on single promo). Third, the broadcasters who do record and rely upon track
length data do not just blindly accept the track length as provided on promo CDs. Instead, they
code the track length based upon their own judgment and preferences. See, e.g., Joint
Broadcaster Opéning Comments Tab 19 15. Thus, short of creating a separate field to record
track length as reported by the phonorecord, the track length reported by Broadcasters would not
necessarily bear any resemblance to the track length recorded in SoundExchange’s master
database.

To add insult to injury, RIAA has even thrown in two additional intended playlist
elements beyond those already requested by the Copyright Office — “category of service” and
“influence indicator.” See RIAA Comments at 33. Apart from the fact that these elements have
nothing whatsoever to do with calculating Broadcasters’ performance royalties, both of these
elements should be apparent from the mere identity of the Broadcaster itself. There is no

justification for requiring simulcasters to create a data field in their sound recording data
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programs solely so that they can report along with each song that it is not a user-influenced

service. Similarly, the service category — like other service-specific identifying information —
need only be reported one time, in some fashion, somewhere on the report, rather than as a
separate data element tied to each song reported.
C. RIAA’s Claim That All Broadcasters Possess Magical Systems To Report All
the Requested Data at the Touch of a Button and Can Readily Find Missing
Data Elements Is False and Ignores Both the Lack of Necessity for the

Requested Data and the Enormous Burden of Locating and Maintaining
Such Data.

RIAA completely fails to acknowledge that even where some of the requested
information is provided on promotional CDs, even the most sophisticated broadcasters do not
have the software or hardware in place to track the information requested. To the extent that
Internet-only webcasters may have developed “proprietary technologies™ that might easily allow
for such reporting, as RIAA claims (at 40), these technologies are by definition not available to
Broadcasters. Broadcasters — when they use scheduling or digital automation software at all, see,
e.g., Comments of Harvard Radio Broadcasting Company — generally use off-the-shelf solutions
designed specifically to support long established industry practices. Scheduling software allows
a more sophisticated version of the age-old index card rotation system, but it does not generally
allow for tracking of comprehensive sound recording owner and related information. See Joint
Broadcaster Opening Comments Tab 19 13. Digital Automation Systems perform music based
upon abbreviated data from the scheduling software. To Broadcasters’ knowledge, none of the
software systems used by broadcasters today are capable of reading and recording much of the
data requested by RIAA.

RIAA’s only support for the notion that the entire broadcast industry already has software
in place to handle the enormous Joad RIAA would put on each station is a single article from the

Wall Street Journal about the nation’s largest broadcaster. RTAA Comments at 42, As Clear
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Channel’s Brian Parsons explains at length in his reply comments, the software most radio

stations do employ does not even approach the level of sophistication that RTAA would have the

Copyright Office believe:

As to radio stations’ use of sophisticated software and hardware, RIAA flatters us.
Most of the technology it speaks of is provided by partnerships with other
companies that are treading water to stay afloat. The push of the broadcasters is
Just for the basic clearance to put our AM/FM signals over the Internet to our
listeners who may be in buildings and unable to get a good radio signal. Itisa
difficult and expensive process, especially since last year’s AFTRA problems, and
revenue specifically from streaming has been meager and hard to come by. Any
additional burden of expense or procedures will certainly give us pause and cause
us to reconsider the business worth of continuing to stream our stations. RIAA’s
comments paint a picture of a radio station’s systems as if they were a high-tech
clean room with lights and buttons. In reality, most radio stations have older
computers and older technologies spliced together by a skillful, and somehmes
even unconventional, engineering and/or technical staff,

See Tab C 9 6-8 hereto.

As addressed fully in Joint Broadcasters® Opening Comments, Broadcasters would incur

enormous start-up costs if required to backfill every single one of the hundreds or even

thousands of songs already in their libraries — an issue RIAA completely ignores in its own

opening comments. In the first place, the promo CDs do not contain all of the requested

information. Secondly, even if their packaging did contain the requested information, not all

broadcasters retain the original packaging. See, e.g., Joint Broadcaster Opening Comments Tab

K 917 (CD packaging discarded and CDs placed into CD cartridges). Third, the altemative

with the labels, or the ever-vague “research” —

sources recommended by RIAA — such as “new release catalogs,” label websites, direct contact

are also likely to come up dry on many of the

elements RIAA would have broadcasters report.

For example, new release catalogs cannot assist Broadcasters in filling in the “Track

Label P-Line” and release year as it appears on the P-line. Indeed, by statute, the & symbol can

222




only be placed on phenorecords or their packaging. See 17 U.S.C. § 402. Not one of the
catalogs provided as samples by RIAA contains this information. See RIAA Comments Exh. H.
If the informzition does not appear directly on the phonorecord, see, e.g., Joint Broadcaster
Opening Comments Tab B Exhs, 1-3, short of a phone call to the label or an actual trip to the
store to examine album packaging, there does not appear to be any way to find the sound
recording P-line information, much less the P-line as it appears on the retail album.

Moreover, Broadcasters do not generally even receive the “new release catalogs” RIAA
claims are distributed by the labels. As Rick McDonald of Susquehanna Radio Corp. observes in
his reply statement attached to these comments, despite his 36 years in the broadcast industry and
his informal poll of Susquehanna’s music and program directors covering many cities and many
formats, neither he nor any of the persons whom he polled had ever seen or heard of new release
catalogs like the ones RIAA references, and none of them ever rely on such catalogs in their
businesses. See Tab D § 3-5 hereto. The cost to the record labels of sending all radio stations
these new release catalogs — when they do not already systematically do so — would no doubt
outweigh the benefit of receiving some data back in the form of the reports that would be
required under the proposed regulations. See Tab D 9 5 hereto (Mc Donald). Thus, New
Release Catalogs thus will not be of use for either supplementing the information on promo
albums or for backfilling databases.

The record labels use their websites as marketing tools, not repositories for legalistic
copyright-related information. As described in Part IV.B, supra, the label websites often do not
provide any more information than the fact that an album might be “coming soon.” For ekample,
for CURB artist Tim McGraw, the curb.com website merely lists album title and sound recording

title. The most detailed information is provided on the “buy now” page for each album — that
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page lists a release date (which would not necessarily correspond to the P-line date), the album
title, the artist, and the titles of each sound recording. The label itself does not bore its readers
with catalog number, UPC, ISRC, duration, or copyright owner information from thé P-line.

Most importantly, RIAA’s insistence that services chase down elusive legalistic data
misses the point — Broadcasters are not equipped to do such research, and the labels themselves
do not make the information public in any way. Even from the label perspective, RIAA’s
proposal that services call labels directly to track down reporting information is absurd. Do
record labels really want to be receiving thousands of telephone calls from thousands of
Broadcasters and other services, for each of the thousands of songs released each year, when a
single phone call between the label and the collection and distribution agent can obtain the same
end result? Whatever savings to the collective for putting this enormous burden on the services
will be lost on the labels as they staff the phones to answer those inquiries.

Even if the requested information were at Broadcasters’ fingertips, the sheer burden
imposed on Broadcasters to backfill their databases would be enormous. See, e.g., Joint
Broadcaster Opening Comments at 51-52 & Tab B § 36. There is no reason whatsoever why
radio stations should have to incur this huge expense merely in order to stream when their
databases have served their core over-the-air broadcast operations so well for years.

D. RIAA’s Insistence Upon Compliance Monitoring Data Is Unjustified.

As Broadcasters demonstrated in their initial comments, copyright owners are not entitled
to receive data whose sole purpose is to enable them to monitor compliance with the terms of the
statutory license. See J ointr Broadcaster Opening Comments at 17-21. RIAA, however, demands
precisely such data, insisting that it is “the only way to give meaning” to the sound recording

performance complement. RIAA Comments at 16.
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RIAA’s argument is offensive — it presumes that Broadcasters and other services will be

deliberate and habitual lawbreakers merely because their risk of getting caught is reduced. The
comment is also flatly incorrect. Broadcasters’ streams are available free on the Internet to
anyone who wants to listen to check compliance with the sound recording performance
complement, for example. In fact, RIAA’s label members alreaciy monitor closely many radio
stations’ playlists through use of outside monitoring companies such as BDS Spin. See Joint
Broadcaster Opening Comments Tab B § 43. There is no need to duplicate efforts here.

V. THE COPYRIGHT OFFICE SHOULD ABANDON NOT ONLY THE LISTENER

LOG REQUIREMENT THAT RIAA WITHDREW BUT THE EPHEMERAL
LOG REQUIREMENT AS WELL.

RIAA has taken a small step in the right direction by abandoning their demand that
services submit listener logs that were an invasion of listener privacy, highly duplicative of the
playlist data, and technologically impossible to achieve. See RIAA Comments at 32-33. Its
replacement suggestion (at 32-33, 53-54) that the services report the precise number of
performances made of a given song at a given moment, however, does not cure the most pressing
problem with reporting listenership. In fact, RIAA’s proposed cure is worse than the disease: it
is nearly impossible for Broadcasters to accurately tie each song to a specific number of total
performances. Most Broadcasters utilize outside stream providers to bring their over—the—air
signal to the Intermet, as streaming is ancillary to their over-the-air broadcasting business. Most
of these services can provide aggregate data about average listenership, but they are not able to
provide a report of every single log-in and log-out of every single listener who joins a stream, at
least not without incurring (and passing on to broadcasters) substantial development costs. Even
if such logs could be created, radio stations do not have the data matching capabilities to
integrate log-ins and log-outs with playlist logs to discem the number sought by RTAA. Creating

a program to manage and manipulate such data would be far beyond the core competency of any
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broadeaster. Indeed, radio stations that do not use automation systems would not even have the
precise start and end time of the songs played, much less the capability th match those times with
log-ins and log-outs. The pointlessness of even trying to report with such precision is .
highlighted by the fact that Aggregate Tuning Hours (ATH) — a standard measure of listenership
— can be so easily obtained, and reliably used to estimate total performances. The Copyright
Office should reject RIAA’s proposed non-solution and instead permit Broadcasters to report
ATH listenership averages separately, in the format that they receive those figures from their
streaming service providers.

Even if RIAA had resolved this problem in a reasonable, workable manner, this
incremental change is only one of many that need to be made to the propoesed reporting
requirements before they approach a standard of reasonableness. In addition to winnowing down
the sound recording data elements discussed in Part IV above and allowing Broadcasters to
report based on a reasonable sample of their performances, RIAA also should abandon its
request for ephemeral phonorecord logs.

As Broadcasters explained in their initial comments, no CARP detenninatién to date has
based an ephemeral phonorecord fee on the number of ephemeral copies made and destroyed.
To the contrary, the only CARP to propose an ephemeral recording fee proposed a fee based on
the percentage of the performance royalty paid. See Joint Broadcaster Opening Comments at 57;
In re Digital Performance Right in Sound Recordings and Ephemeral Recordings, Docket No.
2000-9, CARP DTRA 1 & 2, Report of the Copyright Arbitration Royalty Panel at 104 (F eB. 20,
2002) (“CARP Report™). RIAA, however, continues to press its demand for such logs, claiming

that “copyright owners may decide to allocate royalties based upon the number of reproductions
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made by a service rather than using the proxy of performances made by a service.” RIAA
Comments at 61 (emphasis added).

Broadcasters and other services should not be subjected to huge additional reporting
burdens — where the additional records have nothing to do with the royalties they pay — merely to
provide RIAA a menu of distribution options that it may never exercise. ASCAP, by analogy,
has undertaken the burden of determining its own distributions by conducting sample surveys. If
copyright owners choose to distribute royalties on a different basis than how they are collected,
they should bear the burden of gathering data to support those alternative distributions.

In any event, RIAA has made no showing that there would be any difference in
distribution if it were based on the number of ephemeral phonorecords made rather than on the
sound recordings performed. Logically speaking, quite the opposite would appear to be true —
Broad(-:asters and other services would have no reason to create a different number of ephemeral
phonorecords depending upon the particular sound recording performed. In such circumstances,
whether services create two ephemeral recordings or five for each sound recording performed,
the distribution would be the same. There is no reason whatsoever to force Broadcasters to incur
this substantial additional reporting burden when the data is useless to verify royalty payments,
unwarranted to satisfy RIAA’s distribution whims, and likely superfluous at any rate in -

effectuating a reproduction-based Section 112 distribution.'

10 For the reasons discussed in Broadcasters’ initial comments, RIAA cannot insist on receiving ephemeral

phonorecord logs to monitor compliance with the terms of the Section 112 license, particularly given that the logs
serve no purpose whatsoever in calculating royalties. See infra Part IV.E; Joint Broadcaster Opening Comments at
17-21. Moreover, the Section 112(a) exemption also contains the six-month destruction requirements found in
Section 112(e), yet no services operating under that exemption have had to report the creation and destruction date
of those copies. There is no reason to impose such a requirement for Section 112(e) when it is not required under
Section 112(a).
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VI. AFM/AFTRA’S PROPOSAL THAT SERVICES IDENTIFY NONFEATURED
ARTISTS IN ADDITION TO THE ELEVEN OTHER SOUND RECORDING
IDENTIFYING FIELDS PROPOSED BY RIAA IS WHOLLY UNWORKABLE
AND WILL BENEFIT NO ONE., '

Even if RIAA’s deluge of information requests were not enough to drown the sérvices in
bookkeeping, AFM and AFTRA would seek to finish the job. AFM/AFTRA request that in
addition to the numerous fields requested by RIAA, service should also be required to identify
each and every nonfeatured musician and vocalist for each and every sound recording
transmitted. See AFM/AFTRA Comments at 17-20. For a number of reasons, AFM/AFTRA’s
fantasy is wholly unworkable for either the Broadcasters or the performing artists.

First, the Broadcasters simply do not have this information for much of the music they
play. See, e.g., Tab C  4; Joint Broadcaster Opening Comments Tab B Exhs, 1-4. Requiring
Bréadcaéters to see Vif they have the information would itself impose a burden that outweighs any
possible benefit derived from such incomplete reports. Where they do have the information,
requiring them to report it would multiply the already overbearing reporting burden sought by
RIAA. While sound recordings typically feature only one artist, multiple nonfeatured artists
usually are involved. For example, on an album extensively cited in AFTRA’s own direct case
in the nonsubscription services CARP proceeding — Jennifer Warnes® “Famous Blue Raincoat” -
the songs “Bird on a Wire” and “A Singer Must Die” each list eleven nonfeatured artists. See
Tab K hereto. Thus, instead of reporting the already staggering eleven data points proposed by
RIAA for each of those sound recordings, Broadcasters would have to report a ludicrous twenty-
two. |

Similarly, for the famous song “Memory” from the “CATS” Broadway show, the liner
notes list fully 23 background musicians, which would triple Broadcasters’ reporting burden.

And this does not even include the many background vocalists who sang on the soundtrack — if
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Broadcasters performed a song with full orchestration and the show’s company, such as “The

- Rum Tug Tugger,” AFM/AFTRA’S proposal would force them to report fully 52 data elements! -
See Taﬁ L hereto.

Moreover, Broadcasters that have computerized systems would need to bear the expense
of creating a field for this information capable of holding not one, but several different names.
Many programs that Broadcasters use have field length limitations, ﬁnd it 1s highly questionable
whether a field capable of holding eleven or more names could even be created.

Nor is there any reason to believe that this huge potential reporting burden would confer
any benefit upon nonfeatured vocalists and musicians (“nonfeatured performers™), even if
services were able to report 1dentities with relative completeness and accuracy. The relative
value of the share paid to any individual nonfeatured performer for appearance on a particular
recording that is performed, is likely to be small in comparison to the burden that wbuld be
imposed on the independent administrator for AFTRA, AFM, and the copyright owners to make
a distribution based on actual performances. AFM/AFTRA themselves have acknowledged “the
extremely small size of the non-featured artists’ share in relation to the extremely large
population of potentially entitled non-featured artists.” See AFM/AFTRA Comments at 19-20.
Taking the song “Bird on a Wire” as an example, there are eleven nonfeatured artists entitled to
receive a performance royalty. The amount of money fhat these artists collectively will receive
is only 5% of the performance royalty paid — or nine times less than the 45% share that Ms.
Wames herself will receive as the sole featured artist. When allocated among the eleven |

nonfeatured artists, each will receive only 1/99 of the royalty paid to Ms. Warnes for her feature
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ed artist would receive 1/23 * 5%, or .2174% of the royalties. That figure
I “The Rum Tug Tugger,” each nonfeatured artist would receive 1/52 * 5%,
divided by 45% 1s .002137, or 1/468.
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artists as a whole by maximizing the total available distribution amount, thereby fulfilling its

~ fiduciary duties to those artists.?
Finally, AFM/AFTRA arg
fair because the copyright owners
stgnificant burden by designating
not required to do under Section 1
been required pursuant to Section
each sound recording that they pe
Comments at 11 {(emphasis added
to do with the services’ reporting
allocate 50% of their statutory lict
nonfeatured vocalists (2.5%), and
Section 114(e) deals only with de
Section 114 statutory licenses and
by a CARP. Seeid. § 114(e). Fol
the CARP itself, which is charged
Under any commonsense definitig
requirement that services undertal
paying the thousands of copyright

Section 114 arbitration proceedin

1B If AFM and AFTRA believe it

they remain free to develop their own da
companies. Once the performers on a gi
title, which permits identification of the
the nonfeatured artists.

ne that imposing this huge additional burden on the services is
and performers already have relieved the services of a

a centralized collection and distribution agent, which they were
14(e), and that without such an agent, the services would have
114(g)2) to submit records of use “to each copyright owner of
rform” pursuant to Section 114(g)(2). See AFM/AFTRA

). AFM/AFTRA misread the law. Section 114(g) has nothing
burden but rather imposes a burden on copyright owners to
nse performance royalties to nonfeatured musicians (2.5%),
featured artists (45%). See 17 U.S8.C. § 114(g)(2). Moreover,
fignating common agents in connection with negotiated
non-statutory licenses — not with statutory licenses established
" those licenses, designation of common agents is handled by
with setting reasonable rates and terms. See id. § 114(D)(2).

n of “reasonable,” license terms would nof include a

te the unmanageable burden of identifying, locating, and
owners whose recordings they perform. Indeed, in the two

bs that have been held, both CARPs have designated common

s necessary to identify each nonfeatured performer on a sound recording,
fabase of released sonund recordings working with RIAA or the record

ven recording are identified, identification by a service of featured artist and
vound recording, will, in the great majority of cases, permit identification of
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agents to collect and distribute stafutory license royalties to ensure that the efficiencies
commonly associated with a statufory licens.e would be achieved. See In re Determination of
Reasonable Rates and Terms for the Digital Performance of Sound Recordings, Docket-No. 96-5
CARP DSTRA, 63 Fed. Reg. 25,304, 25,414 (1998); In re Rate Setting for Digital Performance
Right in Sound Recordings and Eghemeral Recordings, Docket No. 2000-9 CARP DTRA 1 & 2,
at 32-33 (Feb. 20, 2002).
In short, AFM/AFTRA’s request to require services to report nonfeatured artist
information is totally unworkable ffor both the services and the -perfomling artists. AFM/AFTRA
should devise a reasonable distribition alternative, perhaps similar to the manner in which AFM
distributes its “Special Payments Fund” to ensure that nonfeatured artists actually receive their
share of the performance royaltie§. To borrow from AFTRA’s National Executive Director, “the
non-featured artist shares are alregdy so small, and the administrative burdens in distributing
them are so extraordinary, that it is manifestly unfair™ to require services to incur the huge
administrative‘ burdens to report this data when even if they did, the entire fund likely would get
eaten up in the unions’ administrative costs. See In re Digital Performance Right in Sound
Recoridngs and Ephemeral Recorfdings, Docket No. 2000-9, AFM/AFTRA Rebuttal Case,
Gregory J. Hessinger Written Rehuttal Test. at & (Oct. 4, 2001).

VII. PROPOSED NOTICE QF USE REQUREMENTS

Broadcasters agree with nf
appropriate requirements by whic
of their use of copyrighted works
Radio Broadcasters that “reason3
that serve as traps for unwary sen

Broadcasters Webcasting Under §

lany of the comments the Copyright Office received concerning

h services provide copyright owners with “reasonable notice”

For example, Broadcasters agree with College and University

ble notice™ does not signify a series of administrative hurdles

rices. See Joint Comments of College and University Radio

btatutory License at 5-6 (Apr. 5, 2002) (“Joint College Radio
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Comments™). Very few broadcast entities are large enough to have the benefit of retained

copyright counsel. Thus, the hurdles to be met should be just as navigable by volunteer station

managers as they are by Washington lawyers. For this reason, Broadcasters emphatically

support the following simplified requirements:

e There should be a single standard form for both the Section 114 license and the
Section 112 license, as the Copyright Office has proposed and the College and
University Radio Broadcasters have supported. 67 Fed. Reg. at 5762; Joint College
Radio Comments at 5-6. The form should indicate the license(s) sought by the
service — Section 114 and/or Section 112 — and the types of transmissions for which
the service seeks a license, as the Copyright Office has proposed. 67 Fed. Reg. at
5762.

The form should be accompanied by an explanation containing both the actual
statutory definitions of the various license types and a plain English explanation of
how those definitions are applied to the services, o allow unrepresented services to
comply with ease. See Joint College Radio Comments at 6; see also Comments of
Collegiate Broadcasters, Inc. at 6 (Apr. 4, 2002).

Services should be allowed the alternative to file the Notice and any subsequent

updates via the Internet, as Collegiate Broadcasters, Inc. and the Joint College Radio
group have proposed, and the Copyright Office should generate an automated return
receipt as proof of filing. See id. at 6-7; Joint College Radio Comments at 8. As the
administrative burden 1s greatly lessened with electronic filing, and to encourage the
most efficient methods of filing, any filing fee should be waived for Services that take
advantage of electronic filing.

The form should be directly filed with the Copyright Office, which unquestionably
should continue the practice of posting the Notices on the Internet so that all
copyright owners have access to them — this is one of the few points on which
Broadcasters and RIAA agree. See RIAA Comments at 20-21. As RIAA points out,
the information on the forms should be readily available to all copyright owners, not
just those represented that have a Washington, DC presence. RIAA Comments at 20.

Related to this last point, Broadcasters oppose transferring the governmental function of

maintaining Notices of Use to private parties, again in accord with RIAA’s and many others’

view. See, e.g., RIAA Comments at 22-23. Broadcasters disagree with RIAA, however, that

they also should be required simultancously to serve Notices of Use on the collection and

distribution agents in addition to the Copyright Office. Requiring such service by certified or
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registered mail to additional entities serves as just another red tape trap and will just make it‘
more difficult for average Broadcasteré who are not Washington insiders to navigate this
pfoposed requirement successfully. See RIAA Exh. A at proposed § 201.35(¢). Moreover, if
the Copyright Office makes the notices available in electronic form through the Internet, there
are no efficiencies created by having services file duplicate forms with additional entities.
Rather, the collection and distribution agents can simply visit the Copyright Office’s website to
view those forms.

Broadcasters disagree even more strongly with RIAA’s proposal to have the services foot
the bill — including “rent, utilities, cleaning services, taxes, filing expenses, security and
equipmeﬁt rental” — if the Copyright Office does require the collection and distribution agents to
collect and make available to the public the Notice of Use. RIAA Comments at 26-27. There is
no reason and no authority whatrsoever to force services to pay for the costs of making forms
available whose primary purpose is to benefit copyright owners.

Finally, Broadcasters do not object to re-filing Notices of Use to update the Copyright
Office’s records, as the Copyright Office has proposed, or to filing Notices of Use every two
years, on dates coincident with the renewal of the Sections 112 and 114 statutory licenses, so
long as there is no recurring filing fee. See, e.g., Comments of Collegiate Broadcasters, Inc. at 6-
7 (Apr. 4, 2002). Nor do Broadcasters object to updating these Notices 45 days afier material
changes to information listed on the form, as the Copyright Office has proposed. See 67 Fed.
Reg. at 5762.

VIII. BROADCASTERS’ POSITIONS ON ADDITIONAL ISSUES RAISED BY OTHER
COMMENTERS

Based on Broadcasters’ review of other comments submitted in this proceeding,

Broadcasters also would like to direct the Copyright Office’s attention to their position on a
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. number of other issues not previously covered in these comments or in Broadcasters’ initial

comments:

Broadcasters support the inclusion of an express provision in the reporting
requirements making clear that services are only responsible for reporting
transmissions that are made pursuant to a statutory license. See DIMA Comments at
5. Services should not be responsible for submitting reports concerning performances
that are exempt from the right or directly licensed — such performances are outside the
scope of the license.

Broadcasters support exempting noncommniercial webcasters and broadcasters from
the reporting requirements entirely if they have fewer than ten full-time employees,
consistent with the apparent terms of the NPR agreement with RIAA. See Comments
of Collegiate Broadcasters, Inc. at 3; Comments of the National Federation of -
Community Broadcasters, Inc. at 3 (Apr. 2, 2002); Comments of the Adventist Radio
Broadcasters Association at 4 (Apr. 5, 2002).

Broadcasters support an exemption from the reporting requirements altogether, or at
least greatly reduced reporting requirements as described in their initial comments (at
61), for programming provided by third parties, which Broadcasters do not have the
right or ability to control. See DIMA Comments at 7. As DiMA points out, such an
exemption is consistent with the exemption that retransmitters receive from having to
report textual information identifying particular sound recordings transmitted set forth
in Section 114(d)(2)(C)(1x). See id.

Broadcasters oppose RIAA’s request that the Office require services to submit actual,
rather than intended, playlists. See RIAA Comments at 36-38. Due to the huge
variety of broadcasting practices described in Broadcasters’ and others’ initial
comments, services should have the option to report based on either intended or
actual performances.

Broadcasters oppose RIAA’s demand that no abbreviations be allowed in reporting.
See RIAA Comments Exh. B at B-9. RIAA’s request ignores that broadcasters have
music information databases that have existed for years, many of which have
limitations on the number of characters that can be entered into particular fields,
which necessitated the use of abbreviations. Broadcasters should not be required to
incur the substantial expenses of revamping their databases that have served them
well for years to remove these abbreviations merely for the collecting and distribution
agents’ convenience.

Broadcasters oppose RIAA’s demand that service name should be provided on each
and every line item just in case a collection and distribution agent splits up a services’
data file into pieces. RIAA Comments at 47. Services should not have to incur the
burden of reporting their name for each and every song transmitted — thousands of
times per month — merely for the collecting entity’s data processing convenience. If
the collecting entity wants this as a line item, it can reformat the data itself. Although
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RIAA claims (at 47) that Sound Exchange distributes royalties “on a service-by-
service basis,” a service’s name has nothing to do with royalty collection or
distribution for funds collected from Broadcasters, which are calculated on a per
listener per song basis — only the transmission type determines the performance fee
payable. There are only a handful of transmission types, and if a collection and
distribution agent feels compelled to combine reports, then it can simply create a
separate file for each transmission type.

CONCLUSION

For the foregoing reasons, the Copyright Office should replace its proposed
recordkeeping requirements with those proposed by Broadcasters and attached as Exhibit A
hereto.

Respectfully submitted,
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TAB A

Proposed Amended Regulations
PART 201 —GENERAL PROVISIONS
1. The authority citation for Part 201 continues to read as follows:
Authority: 17 U.S.C. 702.
2. Sections 201.35 and 201.36 are revised to read as follows:
§ 201.35 Notice of Use of Sound Recordings under Statutory License.

(a) General. This section prescribes rules under which copyright owners shall receive
reasonable notice of use of their sound recordings when used under cither sections 112(e) or
114(d)(2) of title 17 of the United States Code, or both. '

(b)  Definitions.

(1) A Notice of Use of Sound Recordings under Statutory License is a written notice
to sound recording copyright owners of the use of their works under section
114(d)(2) or section 112(e} of title 17 of the United States Code, or both, and is
required under this section to be filed by a Service in the Copyright Office.

(2) A Serviceis an entity engaged in either the digital transmission of sound
recordings pursuant to section 114(d)(2) of title 17 of the United States Code or
making ecphemeral phonorecords of sound recordings pursuant to section 112(e)
of title 17 of the United States Code or both. [For purposes of this section, the
definition of a service includes an entity that transmits an AM/FM broadcast
signal over a digital communications network such as the Internet, regardless of
whether the transmission is made by the broadcaster that originates the AM/FM
signal or by a third party, provided that such transmission meets the applicable
requirements of the statutory license set forth in 17 U.S.C. 114(d)(2).]' A Service
may be further characterized as either a preexisting subscription service,
preexisting satellite digital audio radio service, new subscription service, non-
subscription transmission service or a combination of those:

: A dispute on this issue is pending in the United States Court of Appeals for the Third

Circuit. See Bonneville Int'l Corp. v. Peters, 153 F. Supp. 2d 763 (E.D. Pa. 2001), appeal
docketed, No. 01-3720 (3d Cir. Oct. 1, 2001). Broadcasters maintain their view that the
bracketed sentence and other provisions relating to AM/FM webcasts should be deleted. These
proposed regulations are submitted without prejudice to their position on that issue.




)

(ii)

(iii)

@iv)

A preexisting subscription service is a service that performs sound
recordings by means of noninteractive audio-only subscription digital
audio transmissions, which was in existence and was making such
transmissions to the public for a fee on or before July 31, 1998, and may
include a limited number of sample channels representative of the
subscription service that are made available on a nonsubscription basis in
order to promote the subscription service.

A preexisting satellite digital audio radio service is a subscription satellite
digital audio radio service provided pursuant to a satellite digital audio
radio service license issued by the Federal Communications Commission
on or before July 31, 1998, and any renewal of such license to the extent
of the scope of the original license, and may include a limited number of
sample channels representative of the subscription service that are made
available on a nonsubscription basis in order to promote the subscription
service.

A new subscription service is a service that performs sound recordings by
means of noninteractive subscription digital audio transmissions and that
1s not a preexisting subscription service or a preexisting satellite digital
audio radio service.

A non-subscription transmission service is a service that makes
noninteractive nonsubscription digital audio transmissions that are not
exempt under subsection 114(d)(1) and are made as part of a service that
provides audio programming consisting, in whole or in part, of
performances of sound recordings, including transmissions of broadcast
transmissions, if the primary purpose of the service is to provide to the
public such audio or other entertainment programming, and the primary -
purpose of the service is not to sell, advertise, or promote particular
products or services other than sound recordings, live concerts, or other
music-related events. '

(c)  Forms and content. A Notice of Use of Sound Recordings under Statutory License shall
be preparcd on a form that may be obtained from the Copyright Office website or from the
Licensing Divisjon, and shall include the following information:

(1)

@)

The full legal name of the Service that is either commencing digital transmission
of sound recordings or making ephemeral phonorecords of sound recordings
under statutory license or doing both.

The full address, including a specific number and street name or rural Toute, of the

* place of business of the Service. A post office box or similar designation will not
be sufficient except where it is the only address that can be used in that

geographic location.




(3)  The telephone number and facsimile number of the Service.

(4)  Information on how to gain access to the online website or home page of the
Service, or where information may be posted under this section concerning the
use of sound recordings under statutory license.

(5)  Identification of each license under which the Service intends to operate,
including the identification of each of the following categories under which the
Service will be making digital transmissions of sound recordings: preexisting
subscription service, preexisting satellite digital audio radio service, new
subscription service and non-subscription transmission service.

(6)  The date or expected date of the initial digital transmission of a sound recording
to be made under the section 114 statutory license and/or the date or the expected
date of the initial use of the section 112(e) license for the purpose of makmg
ephemeral recordings of the sound recordings.

(7 Identification of any amendments required by paragraph (f) of this section.

(d)  Signature. The Notice shall include the signature of the appropriate officer or
representative of the Service that is either transmitting sound recordings or making ephemeral
phonorecords of sound recordings under statutory license or doing both. The signature shall be
accompanied by the printed or typewritten name and the title of the person signing the Notice, -
and by the date of the signature. For Notices filed via the Interet pursuant to subsection (e), -
electronic signatures are permissible.

{(e) Filing notices; Fees. The original Notice and three copies shall be filed with the
Licensing Division of the Copyright Office, and shall be accompanied by the filing fee set forth
in § 201.3(c) of this part. The Copyright Office will also post a form of Notice on its website,
which Services may complete and submit via the Copyright Office website. The Copyright
Office will generate an automated receipt for website submissions. For Notices filed via the
Copyright Office website, only one submission need be made, and the filing fee shall be waived.
Notices will be placed in the public records of the Licensing Division and posted online where
they will be accessible through the Copyright Office website. The address of the Licensing
Division is: Library of Congress, Copyright Office, Llcensmg Divisien, 101 Independence
Avenue, SE., Washington, DC 20557-6400.

(1) A Service that, prior to [the effective date of the final rule), has already
commenced making digital transmissions of sound recordings pursuant to section
114(d){(2) of title 17 of the United States Code or making ephemeral phonorecords
of sound recordings pursuant to section 112(e) of title 17 of the United States
Code, or both, and that has already filed an Initial Notice of Digital Transmission
of Sound Recordings under Statutory License, and that intends to continue to
make digital transmissions or ephemeral phonorecords following [the effective
date of the final rule], shall file a Notice of Use of Sound Recordings under
Statutory License either on-line at the Copyright Office website or with the



Licensing Division of the Copyright Office no later than 60 days fol]owmg [the
effective date of the final rule].

(2) A Service that, on or after [the effective date of the final rule], commences
making digital transmissions and ephemeral phonorecords of sound recordings
under statutory license shall file a Notice of Use of Sound Recordings under
Statutory License either on-line at the Copyright Office website or with the
Licensing Division of the Copyright Office no later than 60 days after the making
of the first ephemeral phonorecord of the sound recording and no later than 60

-days after the first digital transmission of the sound recording. :

(3) A Service that, on or after [the effective date of the final rule], commences
making only ephemeral phonorecords of sound recordings, shall file a Notice of
Use of Sound Recordings under Statutory License either on-line at the Copyright
Office website or with the Licensing Division of the Copyright Office no later
than 60 days afier the making of the first ephemeral recording under the statutory
license. :

(f)  Amendment. A Service shall file a new Notice of Use of Sound Recordings under
Statutory License within 45 days afier any of the information contained in the Notice on file with
the Licensing Division has changed materially, and shall indicate in the space provided on the
form provided by the Copyright Office that the Notice is an amended filing. The Licensing
Division shall retain copies of all prior Notices filed by the Service.

§ 201.36 Report of Use of Sound Recordings under Statutory License.

(a) General. This section prescribes rules under which Services shall provide copyright
owners with reports of use of their sound recordings under either section 112(e) or section
114(d)(2) of title 17 of the United States Code, or both.

(b) Definitions.

(1) A Report of Use of Sound Recordings under Statutory License (“Report of Use”)
is a report required under this section to be provided by a Service that is
transmitting sound recordings under statutory license.

(2) A Service shall have the same definition as provided in § 201.35(b)(2) of this part.

(3)  An AM/FM Webcast is a transmission made by an entity that transmits an
AM/FM broadcast signal over a digital communications network such as the
Internet, regardless of whether the transmission is made by the broadcaster that
originates the AM/FM signal or by a third party.

(4) A Collective is a collection and distribution organization that is designated under
one or both of the statutory licenses, either by settlement agreement reached under
section 112(e)(3), section 112(e)(6), section 114(£)(1)(A), section 114(H)(1)}(C)(),



section 114(){2)(A), or section 114(f)(2)(C)(i) and adopted pursuant to 37 CFR
251.63(b), or by an order of the Libranian pursuant to 17 U.S.C. 802(f).

(5)  An Incidental Performance is a performance that both (i) makes no more than
incidental use of sound recordings including, but not limited to, brief musical
transitions in and out of commercials or program segments, brief performances
during news, talk and sports programming, brief background performances during
disk jockey announcements, brief performances during commercials of sixty
seconds or less in duration, or brief performances during sporting or other public
events and (ii) other than ambient music that is background at a public event, does
not contain an entire sound recording and does not feature a particular sound
recording for more than thirty seconds (as in the case of a sound recording used as
a theme song).

(c¢)  Delivery. Reports of Use shall be delivered to Collectives designated under the
applicable statutory license that are identified in the records of the Licensing Division of the
Copyright Office as having been designated under the statutory license, either by settlement
agreement reached under section 112(€)(3), section 112(e){(6), section 114(f}{(1)(A), section
114(H(1)(C)(), section 114(£)(2)(A), or section 114{f)(2)(C)(i) and adopted pursuant to 37 CFR
251.63(b), or by decision of a Copyright Arbitration Royalty Panel (CARP) under section ..
112(e)(4), section 112(e}(6), section 114(f)(1)}(B), section 114(f)(1)(C)(ii), section 114{()(2)}(B),
or section 114{f}(2)(C)(ii) or by an order of the Librarian pursuant to 17 U.S.C. 802(f). Reports
of Use shall be delivered, by certified or registered mail, by e-mail, or by other means if agreed
upon by the respective Service and Collective, on or before the twentieth day after the close of
each month, commencing with [the month succeeding the month in which the final rule becomes
effective].

(d)  Posting. Inthe event that no Collective is designated under the applicable statutory
license, or if all designated Collectives have terminated collection and distribution operations, a
Service transmitting sound recordings under statutory license shall post and make available
online its Reports of Use. Services shall post their Reports of Use online on or before the 20th
day after the close of each month, and make them available to all sound recording copyright
owners for a period of 90 days. Services may limit a sound recording copyright owner’s access -
to the Reports of Use solely to those portions that report transmissions of sound recordings in
which that owner owns copyright. Services may require use of passwords for access to posted
Reports of Use, but must make passwords available in a timely manner and free of charge or
other restrictions. Services may predicate provision of a password upon:

(1)  Information relating to identity, location and status as a sound recording copyright
owner; and

(2) A “click-wrap” agreement (A) not to use information in the Report of Use for
purposes other than royalty collection and royalty distribution, (B) not to disclose
such information to any person, both without the express consent of the Service
providing the Report of Use, and (C} to be bound by subsection (h) of this section. .



()  Content.

1)

)

Heading. A “Report of Use of Sound Recordings under Statutory License”
shall be identified as such by prominent caption or headmg

Playlists. For a Service makmg digital transmissions of sound recordings
pursuant to a statutory license under 17 U.S.C. 114(d)}(2), each report of use shall
include either a Service’s “Intended Playlist” or “Actual Playlist” for each
channel on each day of the reported month. :

(0

(1)

(i11)

(iv)

In the case 6f transmissions of sound recordings made pursuant to a
statutory license under 17 U.S.C. 114(d)(2) by-a Service that is-a
preexisting subscription service . . . [insert playlist requirements]

In the case of transmissions of sound recordings made pursuant to a
statutory license under 17 U.S.C. 114(d)(2) by a Service thatis a
preexisting satellite digital audio radio service in the same transmission
medium used by such Service on July 31, 1998, and any transmission, in

-whole or in part, of such transmission in any other medium . . . [insert

playlist requirements].

In the case of transmissions of sound recordings made pursuant to a
statutory license under 17 U.S.C. 114(d)(2) by a Service thatis a new
subscription service . . . [insert playlist requirements].

In the case of AM/FM webcasts, the Service shall provide an Intended or
Actual Playlist, at the Service’s option, for a period of no more than two
weeks per calendar year. The Playlist shall identify the name of the
Service or entity and the call letters of the broadcaster that originates the
AM/FM signal. The Playlist shall also include a consecutive listing of
every transmission (other than an Incidental Performance) of a recording
during the reporting period and shall contain the following information:

- (A) (1) the sound recording title;

(2)  the featured recording artist, group, or orchestra; and

(3) the date of transmission.

(B)  Inthe case of programming provided by third parties to a Service
transmitting AM/FM Webcasts, the Service shall make good faith
efforts to cause such third parties to fumish the information
provided in paragraphs (e)(2)(iv)(A)(1)-(2) of this section;
however, the Service may provide the Collectives with such
information without review or modification, and such delivery



V)

shall constitute performance by the Service of their reporting
obligations hereunder with respect to that programming,.

(C)  Inthe case of AM/FM Webcasts of news, talk, and sports-
formatted stations and other similarly formatted stations, no
- Playlist requirements shall apply. Rather, the Service and the
Collective(s) shall agree upon commercially reasonable estimates
of the sound recordings performed in those webcasts.

In the case of all other Services not covered by paragraphs ©)()(4)- (w) of
this section .

(3)  Listenership Data.

(i)

(i)

(iii)

(iv)

(v)

In the case of transmissions of sound recordings made pursuant to a
statutory license under 17 U.S.C. 114(d)(2) by a Service thatis a

. preexisting subscription service . . . [insert listenership reporting

requirements, if any]

In the case of transmissions of sound recordings made pursuant to a
statutory license under 17 U.S.C. 114(d)(2) by a Service thatis a
preexisting satellite digital audio radio service in the same transmission
medium used by such Service on July 31, 1998, and any transmission, in
whole or in part, of such transmission in any other medium . . . [insert
listenership reporting requirements, if any].

In the case of transmissions of sound recordings made pursuant to a
statutory license under 17 U.S.C. 114(d)(2) by a Service that is a new

_subscription service . . . [insert listenership reporting requirements, if any].

In the case of AM/FM webcasts, a Service shall report its average number
of concurrent listeners during the two weeks for which the Service is
required to submit a Playlist under subsection (e)(2)(iv) of this section
using any measure reasonably calculated to provide such measure of
average concurrent listeners. Such methods may include, without
limitation, a direct measure of average concurrent listeners or a measure of
aggregate tuning hours (“ATH”) combined with the number of hours
during such reporting period that such transmissions were available.

In the case of all other Services not covered by subsections (€)}(3)(1)-(iv) of
this section . .. [insert listenership reporting requirements, if any].

) Signature. Reports of Use shall include a signed statement by the appropriate officer or
representative of the Service attesting, under penalty of perjury, that the information contained in
the Report is believed to be accurate and is maintained by the Service in its ordinary course of
business. The signature shall be accompanied by the printed or typewritten name and title of the



person signing the Report, and by the date of signature. For Reports of Use filed via e-mail
pursuant to paragraph (c) of this section, electronic signatures are permissible.

(g)  Format. Reports of Use should be provided on a standard machine-readable medium,
such as diskette, optical disc, or magneto-optical disc if the Service is reasonably technologically
capable of doing so. For Services without the technical capability to submit machine-readable
reports, manual Reports of Use shall be permissible.

(h) Confidentiality.
(1} Access. 1f one or more Collectives have been designated under the applicable -

statutory license, access to information in the Reports of Use shall be restricted to (1) those
employees, agents, consultants and independent contractors of the Collectives, subject to an
appropriate confidentiality agreement, who are engaged in the collection and distribution of
royalty payments hereunder, who are not also employees or officers of a copyright owner or
performer, and who, for the purpose of performing such duties during the ordinary course of
employment, require access to the information; (2) independent and qualified auditors, subject to
an appropriate confidentiality agreement; and (3) in connection with a bona fide fee dispute,
subject to an appropriate confidentiality agreement, outside counsel, consultants, and other
authorized agents of the parties to the dispute, and the courts. In the event that no Collective 1s
designated under the applicable statutory license, or if all designated Collectives have terminated
collection and distribution operations, a sound recording copyright owner, subject to an
appropriate confidentiality agreement, also may have access to (a) those portions of the Reports
of Use that report transmissions of sound recordings in which that owner owns copyright or (b)
at the Service’s option, in lieu of providing partial access, the complete Reports of Use.

(ii) Use. Copyright owners their Collectives and all other persons entitled to access
Reports of Use pursuant to subsection (i) of this section shall not disseminate information in the
Reports of Use to any persons not entitled to it. Copyright owners and their Collectives shall not
utilize the information for purposes other than royalty collection and distribution, without
express consent of the Service providing the Report of Use. Copyright owners and their
Collectives shall implement procedures to safeguard all confidential information in the Reports
of Use using a reasonable standard of care, but no less than the same degree of security used to
protect confidential information belonging to such copyright owners or Collectives.

(1) Documentation. All statutory licensees shall, for a period of at lcast three months from
the date of service or posting of the Report of Use, keep and retain a copy of the Report of Use.
For reporting periods from February 1, 1996, through the effective date of the final rule, the
Service shall serve upon all designated Collectives and retain for a period of six months from the
effective date of the final rule records of use to the extent available, indicating which sound
recordings were performed and ATH data for those transmissions, but is not required to produce
full Reports of Use or Intended Playlists for those periods. :

) Good Faith Errors. Good faith reporting errors or inadequacies will not deprive a
Service of a statutory license nor subject the Service to other penalties. In the event of a good
faith reporting error identified by a Collective, the Service and the Collective shall cooperate to
resolve such error.



(k) Transition Period. During the one-year period commencing on [the effective date of the
final rule], the reporting obligation on a Service s