


























é. | Permitted or Non-Permitted Signals and the 3.75% Fee

The NPRM proposes that retransmission of a duplicative (simulcast) distant digital signal
should be considered “permitted” under all circumstances, while the distant carriage of each
multicast digital signal that does not otherwise fall within any legitimate basis for permitted
carriage would be considered non-permitted. NPRM at 31408-09. Given that the Office has
proposed not to impose any additional DSE value or royalty value for a simulcast digital signal,
and given that some of the corresponding analog signals are properly designated as “non-
permitted,” a better course might be to exclude simulcast distant digital signals from the
permitted/non-permitted determination, so as not to cause confusion. Copyright Owners agree
with the NPRM’S analysis regarding permitted carriage rules applicable to multicast distant
digital signals; namely, that “the basis of carriage for retransmitted digital television signals
‘should generally be the same as those for analog television signals, but the circumstances dictate
the outcome in some instances.” Id. at 31409. Accordingly, Copyright Owners concur with the
Office’s analysis for the permitted carriage rules governing market quota, specialty station,
grandfathered station, noncommercial educational station, part-time or substitute carriage, and
individual waiver criteria. See NPRM at 31409 (explaining royalty treatment for those
situations).

Copyright Owners do not agree with the NPRM’s proposal that where a commercial UHF
station places a Grade B contour over a cable system (which would mean permitted carriage for
that station), the Grade B (or the noise limited service contour) should be ignored in deciding
permitted/non-permitted status of that station’s digital signals. The “practical effect of this
determination is that a cable operator cannot rely upon any type of contour to determine whether

a UHF signal is permitted for Section 111 purposes.” Id. Consistent with the discussion above,
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éobyright Owners suggest that the Office might consider creating a rebuttable presumption that
the existing Grade B contour of an analog UHF station should apply in determining the permitted
status of all its digital signals. Such an approach would simplify matters for an already
complicated plan and allow the Office to make adjustments where the presumption is shown to
be inappropriate.

D. DSE Values

Copyright Owners agree with the proposal that each distant multicast digital signal
should be assigned its own DSE value based on the transmitted programming in the same
manner that DSE values have been determined for analog stations. NPRM at 31409. Once that
determinétion is made, royalty payments would be calculated consistently with the DSE value.

E. New Digital Stations

The NPRM proposes that the “rules and regulations applicable to the retransmission of
existing analog television statiops under Section 111 should apply in the same manner to the
retransmission of new digital-only television stations.” Id. at 31410. Copyright Owners agree
with this result as well as with the inapplicability of grandfathered status and a Grade B market
determination for such signals. Id.
1L Marketing Digital Broadcast Signals and the Cable Compulsory License

A separate issue raised in the rulemaking concerns how gross receipts should be
calculated for digital signals, and, specifically, whether cable operators could report only
revenues from their lowest-priced tier or would have to include revenues from tiers that a
subscriber must buy or buy through to receive digital television broadcast signals. See generally
NPRM at 31311-12. The proposed approach is fully consistent with the existing rules and

regulations as to how gross receipts should be calculated. The NPRM concludes that gross

DB03/762224.0059/8686794.1 11




receipts must include revenues for “any tier of service that must be purchased in order to access
the tier which contains the broadcast signals” without regard to whether the broadcast signals are
digital or analog, simulcast or multicast. Id. at 31412. The NPRM makes clear, by way of
example, that if a subscriber must buy through a tier to purchase another tier on which digital
television signals are offered, then the operator must include revenues from that buy-through tier
in gross receipts, even if that tier itself does not include any broadcast signals.

Copyright Owners agree that this is the proper result. As the NPRM points out, FCC
precedent regarding whether cable systems must include digital broadcast signals on their basic
tier rightly confirms systems are restricted to carrying digital signals on the lowest tier only in
circumstances where a cable system does not face effective competition under the statutory tests.
Copyright Owners reiterate that if an operator actually does offer all its digital broadcast signals
on the lowest-priced tier, then its gross receipts need only include revenues from that tier. But
systems that offer digital broadcast signals on higher tiers must include revenues from those (and
any buy-through) tiers as well as revenues from other tiers on which they offer analog television
stations when reporting gross receipts. In other words, and as long recognized in the rules and
regulations, revenues from any and all tiers on which broadcast signals are offered must be
included in gross receipts.

A related issue concerns whether the revenues from converters and CableCards that
subscribers must use to receive digital broadcast signals should be included in gross receipts.
NPRM at 31413. Arguments have been made in this proceeding to exclude revenues from such
equipment from the gross receipts calculation under the theory that subscribers could purchase
converters from third parties or that cable operators were offering digital service for “free.” Id.

The Office has found such arguments unconvincing: “the availability of alternative means for
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obtaining broadcast signals does not free cable operators from including the cost of converters in
their gross receipts.” NPRM at 31414. Accordingly, the NPRM reiterates that “a cable operator’s
digital set top box revenues, or monies generated by the sale or rent of CableCards used to access
digital broadcast signals, must be included in gross receipts and royalties must be paid based
upon the inclusion of these items.” Id. Copyright Owners fully support this lpng-standing
requirement.

The same reasoning was applied to fees related to providing digital signals to second sets
or in-home digital networks. “A cable operator must report, in its gross receipts calculation, any
revenue generated from the connection of cable service to additional digital television sets,
through traditional means, or by new means, such as in-home digital networks in a household.
This policy generally carries forward determinations made by the Copyright Office in the analog
television context over thirty years ago.” Id Again, Copyright Owners fully support this
reaffirmation of long-standing rules and regulations requiring that such fees be included in gross
receipts.

The Office declined to amend its regulations to implement two specific recommendations
from Copyright Owners regarding certification and consumer information requirements on
grounds that no showing was made that those particular proposals “advance a relevant public
policy goal associated with the proper administration of the cable statutory license.” NPRM at
31412. Rather than treat the proposals narrowly as was done in the NPRM, they should be
considered in context of the numerous examples of problematic or unclear cable operator
reporting practices related to digital offerings that were identified in Copyright Owners
comments in this proceeding, see generally Comments at 7-8 and Reply at 3-15 along with

related attachments, as well as the general issues regarding SOAs being addressed in the Cable
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Compulsory License Reporting Practices, Docket No. RM-2005-6 proceeding. See Notice of
Inquiry, 71 Fed. Reg. 45749 (Aug. 10, 2006). As the comments of Copyright Owners in that
proceeding made clear, the decades old Statement of Account (“SOA”) form does not adequately
address the significant technological and marketing changes in the cable industry that have
occurred since inception of the SOA. The introduction of digital broadcast signals into the
Section 111 royalty process was not incorporated into the design of the SOA form. The
combined records in this proceeding and Docket No. RM-2005-6 offer numerous examples
suggesting a lack of compliance ‘with the Office’s regulations as embodied in the SOA form,
which support the requested clarification of the SOAs to provide sufficient information to allow
verification that cable operators are properly reporting and paying royalties in all situations,
including those involving digital signals and equipment. The Office should reiterate that filing
true, correct and complete SOAs along with royalty payments consistent with the requirements
of Section 111 and the regulations as applied to digital signal retransmission is a fundamental
public policy goal that is vital to the proper administration of the cable statutory license.

While the instant rulemaking proceeding makes clear that the underlying statutory and
regulatory directives related to analog signals apply fully to digital signals, the current SOA
could be improved to assure that these digital directives are being followed. In Copyright
Owners’ view, providing a clear SOA form that assures the statutory and regulatory directives
are being followed is a relevant public policy goal associated with proper administration of
Section 111. The alternative is likely to engender confusion and controversy. Copyright Owners
see this as analogous to the period when tiering was widely introduced as a marketing tool by
cable operators. Although the statute requires that revenues from all tiers having broadcast

signals were to be included in gross receipts, the cable industry took advantage of the then-
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current regulations and SOA reporting requirements to promote self-serving, erroneous
interpretations intended to reduce royalty payments. That posture led to confusion and
controversy, as perhaps best encapsulated in the Cablevision litigation which involved the Office
as well as owners in years of litigation before resolution. See Cablevision Sys. Dev. Corp. v.
Motion Picture Ass’n of America, 836 F.2d 599 (D.C. Cir. 1988), cert. denied, 487 U.S. 1235
(1988). Such unneeded expense and controversy could be avoided by providing clear, consistent
guidance on the proper royalty treatment of digital signals. The instant rulemaking provides the
regulatory guidance, and should be reinforced by improving the existing SOA form and
instructions consistently with that guidance.

Copyright Owners’ comments in the instant proceeding present numerous examples of
situations where cable operators offer digital broadcast signals on a separate tier, requiring their
subscribers to buy through other tiers or to pay charges for equipment needed to receive digital
broadcast signals. Under the current SOA form, it is difficult to determine whether revenues
from all those sources have been properly included in gross receipts. Improving the SOA form to
provide additional instructions and space for listing digital tiers as well as for buy through tiers
and equipment needed to obtain digital broadcast service would minimize confusion, thus
promoting efficient and economic administration of the royalty reporting and payment plan.
Clearer instructions and additional reporting spaces would also put more teeth into the operators’
SOA certification that all revenues required by the statute and regulations, including those
related to digital broadcast signals, are being reported and included in gross receipts, thus
offering greater assurance that the underlying purpose and intent of the Section 111 plan was

being realized.
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CONCLUSION

For the foregoing reasons, Copyright Owners urge the Office to adopt positions

consistent with the views expressed above.

Respectfully submitted, -
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