
















proposes to allow such status only to simulcast digital signals, and not for multicast signals "until 

the time the FCC makes a determination on the matter." NPRM at 31408. It appears, however, 

that the FCC has already made the choice to have digital signals of television broadcast stations 

subject to the same significantly viewed status as their analog signals. 10 This could also be a case 

where the Office might consider a rebuttable presumption to promote administrative efficiency 

by allowing reference to the FCC's significantly viewed table to determine easily the status of 

any digital signal broadcast by reference to the significantly viewed status of its corresponding 

analog station. If circumstances arose where a digital signal of an existing television station were 

determined not to be significantly viewed in a particular county under the standards set forth in 

the FCC rules, that could be brought to the Office's attention and an adjustment made 

accordingly. 

Any such rebuttable presurnption would not be available for ne\-v DTV -only television 

stations, which never transmitted an analog signal. As the NPRM indicates, those stations "must 

petition the Commission for significantly viewed status under the same requirements for analog 

stations." NPRM at 31408. Copyright Owners agree that such stations would not be considered 

significantly viewed in particular areas until the FCC makes such a decision. 

10 Although the NPRM is correct that the "FCC did not explicitly discuss whether all new multicast programming 
streams broadcast from a single transmitter would inherit the significantly viewed status of the analog station," 
NPRM at 31408; see Carriage of Digital Television Broadcast Signals, 16 FCC Rcd 2598 at �~� 100 (2001) (referring 
generally to "according the digital signal of a television broadcast station the same significantly viewed status 
accorded the analog signal"), the significantly viewed question arose in the context of program exclusivity, as to 
which it is clear the FCC was addressing multicast digital signals. See id. at �~� 94 ("We specifically asked how digital 
broadcast multiplexing impacts these rules .... "). This context suggests the FCC applied both the program 
exclusivity, id. at �~� 99, and significantly viewed status of an analog station to its simulcast and multicast digital 
signals. 
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C. Permitted or Non-Permitted Signals and the 3.75% Fee 

The NPRM proposes that retransmission of a duplicative (simulcast) distant digital signal 

should be considered "permitted" under all circumstances, while the distant carriage of each 

multicast digital signal that does not otherwise fall within any legitimate basis for permitted 

carriage would be considered non-permitted. NPRM at 31408-09. Given that the Office has 

proposed not to impose any additional DSE value or royalty value for a simulcast digital signal, 

and given that some of the corresponding analog signals are properly designated as "non­

permitted," a better course might be to exclude simulcast distant digital signals from the 

permitted/non-permitted determination, so as not to cause confusion. Copyright Owners agree 

with the NPRM's analysis regarding permitted carriage rules applicable to multicast distant 

digital signals; namely, that "the basis of carriage for retransmitted digital television signals 

should generally be the same as those for analog television signals, but the circumstances dictate 

the outcome in some instances." Id. at 31409. Accordingly, Copyright Owners concur with the 

Office's analysis for the permitted carriage rules governing market quota, specialty station, 

grandfathered station, noncommercial educational station, part-time or substitute carriage, and 

individual waiver criteria. See NPRM at 31409 (explaining royalty treatment for those 

situations). 

Copyright Owners do not agree with the NPRM's proposal that where a commercial UHF 

station places a Grade B contour over a cable system (which would mean permitted carriage for 

that station), the Grade B (or the noise limited service contour) should be ignored in deciding 

permitted/non-permitted status of that station's digital signals. The "practical effect of this 

determination is that a cable operator cannot rely upon any type of contour to determine whether 

a UHF signal is permitted for Section 111 purposes." Id. Consistent with the discussion above, 
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Copyright Owners suggest that the Office might consider creating a rebuttable presumption that 

the existing Grade B contour of an analog UHF station should apply in determining the permitted 

status of all its digital signals. Such an approach would simplify matters for an already 

complicated plan and allow the Office to make adjustments where the presumption is shown to 

be inappropriate. 

D. DSE Values 

Copyright Owners agree with the proposal that each distant multicast digital signal 

should be assigned its own DSE value based on the transmitted programming in the same 

manner that DSE values have been determined for analog stations. NPRM at 31409. Once that 

determination is made, royalty payments would be calculated consistently with the DSE value. 

E. New Digital Stations 

The NPRM proposes that the "rules and regulations applicable to the retransmission of 

existing analog television stations under Section 111 should apply in the same manner to the 

retransmission of new digital-only television stations." Id. at 31410. Copyright Owners agree 

with this result as well as with the inapplicability of grandfathered status and a Grade B market 

determination for such signals. Id. 

II. Marketing Digital Broadcast Signals and the Cable Compulsory License 

A separate issue raised in the rulemaking concerns how gross receipts should be 

calculated for digital signals, and, specifically, whether cable operators could report only 

revenues from their lowest-priced tier or would have to include revenues from tiers that a 

subscriber must buy or buy through to receive digital television broadcast signals. See generally 

NPRM at 31311-12. The proposed approach is fully consistent with the existing rules and 

regulations as to how gross receipts should be calculated. The NPRM concludes that gross 
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receipts must include revenues for "any tier of service that must be purchased in order to access 

the tier which contains the broadcast signals" without regard to whether the broadcast signals are 

digital or analog, simulcast or multicast. Id. at 31412. The NPRM makes clear, by way of 

example, that if a subscriber must buy through a tier to purchase another tier on which digital 

television signals are offered, then the operator must include revenues from that buy-through tier 

in gross receipts, even if that tier itself does not include any broadcast signals. 

Copyright Owners agree that this is the proper result. As the NPRM points out, FCC 

precedent regarding whether cable systems must include digital broadcast signals on their basic 

tier rightly confirms systems are restricted to carrying digital signals on the lowest tier only in 

circumstances where a cable system does not face effective competition under the statutory tests. 

Copyright Owners reiterate that if an operator actually does offer all its digital broadcast signals 

on the lowest-priced tier, then its gross receipts need only include revenues from that tier. But 

systems that offer digital broadcast signals on higher tiers must include revenues from those (and 

any buy-through) tiers as well as revenues from other tiers on which they offer analog television 

stations when reporting gross receipts. In other words, and as long recognized in the rules and 

regulations, revenues from any and all tiers on which broadcast signals are offered must be 

included in gross receipts. 

A related issue concerns whether the revenues from converters and CableCards that 

subscribers must use to receive digital broadcast signals should be included in gross receipts. 

NPRM at 31413. Arguments have been made in this proceeding to exclude revenues from such 

equipment from the gross receipts calculation under the theory that subscribers could purchase 

converters from third parties or that cable operators were offering digital service for "free." Id. 

The Office has found such arguments unconvincing: "the availability of alternative means for 
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obtaining broadcast signals does not free cable operators from including the cost of converters in 

their gross receipts." NPRM at 31414. Accordingly, the NPRM reiterates that "a cable operator's 

digital set top box revenues, or monies generated by the sale or rent of CableCards used to access 

digital broadcast signals, must be included in gross receipts and royalties must be paid based 

upon the inclusion of these items." Id. Copyright Owners fully support this long-standing 

requirement. 

The same reasoning was applied to fees related to providing digital signals to second sets 

or in-home digital networks. "A cable operator must report, in its gross receipts calculation, any 

revenue generated from the connection of cable service to additional digital television sets, 

through traditional means, or by new means, such as in-home digital networks in a household. 

This policy generally carries forward determinations made by the Copyright Office in the analog 

television context over thirty years ago." Id. Again, Copyright Owners fully support this 

reaffirmation of long-standing rules and regulations requiring that such fees be included in gross 

receipts. 

The Office declined to amend its regulations to implement two specific recommendations 

from Copyright Owners regarding certification and consumer information requirements on 

grounds that no showing was made that those particular proposals "advance a relevant public 

policy goal associated with the proper administration of the cable statutory license." NPRM at 

31412. Rather than treat the proposals narrowly as was done in the NPRM, they should be 

considered in context of the numerous examples of problematic or unclear cable operator 

reporting practices related to digital offerings that were identified in Copyright Owners 

comments in this proceeding, see generally Comments at 7-8 and Reply at 3-15 along with 

related attachments, as well as the general issues regarding SOAs being addressed in the Cable 
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Compulsory License Reporting Practices, Docket No. RM-2005-6 proceeding. See Notice of 

Inquiry, 71 Fed. Reg. 45749 (Aug. 10, 2006). As the comments of Copyright Owners in that 

proceeding made clear, the decades old Statement of Account ("SOA") form does not adequately 

address the significant technological and marketing changes in the cable industry that have 

occurred since inception of the SOA. The introduction of digital broadcast signals into the 

Section 111 royalty process was not incorporated into the design of the SOA form. The 

combined records in this proceeding and Docket No. RM-2005-6 offer numerous examples 

suggesting a lack of compliance with the Office's regulations as embodied in the SOA form, 

which support the requested clarification of the SOAs to provide sufficient information to allow 

verification that cable operators are properly reporting and paying royalties in all situations, 

including those involving digital signals and equipment. The Office should reiterate that filing 

true, correct and complete SOi\1S along with royalty payments consistent with the requirements 

of Section 111 and the regulations as applied to digital signal retransmission is a fundamental 

public policy goal that is vital to the proper administration of the cable statutory license. 

While the instant rulemaking proceeding makes clear that the underlying statutory and 

regulatory directives related to analog signals apply fully to digital signals, the current SOA 

could be improved to assure that these digital directives are being followed. In Copyright 

Owners' view, providing a clear SOA form that assures the statutory and regulatory directives 

are being followed is a relevant public policy goal associated with proper administration of 

Section 111. The alternative is likely to engender confusion and controversy. Copyright Owners 

see this as analogous to the period when tiering was widely introduced as a marketing tool by 

cable operators. Although the statute requires that revenues from all tiers having broadcast 

signals were to be included in gross receipts, the cable industry took advantage of the then-
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current regulations and SOA reporting requirements to promote self-serving, erroneous 

interpretations intended to reduce royalty payments. That posture led to confusion and 

controversy, as perhaps best encapsulated in the Cablevision litigation which involved the Office 

as well as owners in years of litigation before resolution. See Cablevision Sys. Dev. Corp. v. 

Motion Picture Ass'n of America, 836 F.2d 599 (D.C. Cir. 1988), cert. denied, 487 U.S. 1235 

(1988). Such unneeded expense and controversy could be avoided by providing clear, consistent 

guidance on the proper royalty treatment of digital signals. The instant rulemaking provides the 

regulatory guidance, and should be reinforced by improving the existing SOA form and 

instructions consistently with that guidance. 

Copyright Owners' comments in the instant proceeding present numerous examples of 

situations where cable operators offer digital broadcast signals on a separate tier, requiring their 

subscribers to buy through other tiers or to pay charges for equipment needed to receive digital 

broadcast signals. Under the current SOA form, it is difficult to determine whether revenues 

from all those sources have been properly included in gross receipts. Improving the SOA form to 

provide additional instructions and space for listing digital tiers as well as for buy through tiers 

and equipment needed to obtain digital broadcast service would minimize confusion, thus 

promoting efficient and economic administration of the royalty reporting and payment plan. 

Clearer instructions and additional reporting spaces would also put more teeth into the operators' 

SOA certification that all revenues required by the statute and regulations, including those 

related to digital broadcast signals, are being reported and included in gross receipts, thus 

offering greater assurance that the underlying purpose and intent of the Section 111 plan was 

being realized. 
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CONCLUSION 

For the foregoing reasons, Copyright Owners urge the Office to adopt positions 

consistent with the views expressed above. 

Respectfully submitted, . 

PROGRAM SUPPLIERS 

~.1l~-P~ 
D.C. Bar No. 455784 

Dennis Lane 
D.C. Bar No. 953992 

Lucy Holmes Plovnick 
D.C. Bar No. 488752 

STINSON MORRISON HECKER LLP 
1150 18th Street, N.W., Suite 800 
Washington, D.C. 20036 
Telephone: (202) 785-9100 
Fax: (202) 572-9969 
golaniran@stinson.com 
lholmesplovnick@stinson.com 

DB03/762224.0059/8686794.1 

JOINT SPORTS CLAIMANTS 

Robert Alan Garrett 
D.C. Bar No. 239681 

Michele J. Woods 
D.C. Bar No. 426137 

ARNOLD & PORTER LLP 
555 Twelfth Street, N.W. 
Washington, D.C. 20004-1206 
Telephone: (202) 942-5000 
Fax: (202) 942-5999 
robert_garrett@aporter.com 
michele_ woods@aporter.com 

NATIONAL ASSOCIATION OF 
BROADCASTERS 

~ LR.~~~.I;e~ 
JOiStewart, Jr. I 

D.C. Bar No. 913905 
R. Elizabeth Abraham 

D.C. BarNo. 494101 
CROWELL & MORING LLP 
1001 Pennsylvania Ave., N.W. 
Washington, D.C. 20004-2595 
Telephone: (202) 624-2685 
Fax: (202) 628-5116 
jstewart@crowell.com 

16 



MUSIC CLAIMANTS 

AMERICAN SOCIETY OF COMPOSERS, BROADCAST MUSIC, INC. 
AUTHORS AND PUBLISHERS 

i'cv.,w.J~ IJtWf 
Joan M. McGivern ' 
Samuel Mosenkis 
N.Y.# 2628915 

ASCAP 
One Lincoln Plaza 
New York, N.Y. 10023 
Telephone: (212) 621-6450 
Fax: (212) 787-1381 
smosenkis@ascap.com 

SESAC, INC. 

TN BarNo. 12564 
Zumwalt, Almon & Hayes PLLC 
1014 16th Avenue South 
Nashville, TN 37212 
Telephone: (615) 850-2291 
Fax: (615) 256-7106 
jbeiter@zahlaw.com 

DB03/762224.0059/8686794.1 

Marvin L. Berenson 
Joseph 1. DiMona 

D.C. Bar No. 412159 
BROADCAST MUSIC, INC. 
320 West 57th Street 
New York, N.Y. 10019 
Telephone: (212) 830-2533 
Fax: (212) 397-0789 
jdimona@bmi.com 

17 

~'~/~ 
Michael J. Remingto~' 
D.C. Bar No. 344127 

Jeffrey Lopez 
DRINKER BIDDLE & REATH LLP 
1500 K Street, NW - Suite 1100 
Washington, D.C. 20005 
Telephone: (202) 842-8823 
Fax: (202) 842-8465 
michael.remington@dbr.com 



NATIONAL PUBLIC RADIO 

~ a ,~ /'Il'1J.f' 
~ I 

Gregory A. Lewis 
D.C. Bar No. 420907 

NATIONAL PUBLIC RADIO 
635 Massachusetts Avenue, N.W. 
Washington, D.C. 20001-3753 
Telephone: (202) 513-2050 
Fax: (202) 513-3021 
glewis@npr.org 

CANADIAN CLAIMANTS 

~~A-Q..P ~~ ~M:#P , 
L. Kendall Satterfield 

D.C. Bar No. 393953 
FINKELSTEIN THOMPSON LLP 
1050 30th Street N.W. 
Washington, D.C. 20007 
Telephone: (202) 337-8000 
Fax: (202) 337-8090 
ksatterfield@finkelsteinthompson.com 

DEVOTIONAL CLAIMANTS 

{LMA&:I..p. ~/~YJe 
Arnold P. Lutzker 

D.C. Bar No. 101816 
LUTZKER & LUTZKER LLP 
1233 20th Street, NW, Suite 703 
Washington, D.C. 20036 
Telephone: (202) 408-7600 
Fax: (202) 408-7677 
amie@lutzker.com 

W. Thad Adams III 
N.C. Bar No.000020 

ADAMS EVANSPA 
Suite 2350 Charlotte Plaza 
201 South College Street 
Charlotte, NC 28244 
Telephone: (704) 375-9249 
Fax: (704) 375-0729 
wta@adamspat.com 

OB03/762224.0059/8686794.1 18 

(' ~ +/--N~/Jt1W 
Clifford . Harrmgton 

D.C. BarNo. 218107 
PILLSBURY WINTHROP SHAW PITTMAN 
LLP 
2300 N Street, N.W. 
Washington, D.C. 20037 
Telephone: (202) 663-8525 
Fax: (202) 663-8007 
clifford.harrington@pillsburylaw.com 

~$.1-J~/~ 
Edward S. Hammerman 

D.C. Bar No. 460506 
HAMMERMAN, PLLC 
5335 Wisconsin Avenue, NW 
Suite 440 
Washington, D.C. 20015-2052 
Telephone: (202) 686-2887 
Fax: (202) 318-5633 
ted@copyrightroyalties.com 



~;J. '1Yte~k"/Jf' 
etldeiiR:13iI1lc. I 

Ga. Bar No. 057875 
Jonathan T. McCants 

Ga. Bar No. 480485 
BIRD, LOECHL, BRITTAIN & McCANTS, 
LLC 
1150 Monarch Plaza 
3414 Peachtree Road, N.E. 
Atlanta, GA 30326 
Telephone: (404) 264-9400 
Fax: (404) 365-9731 
jmccants@birdlawfirm.com 

Dated: July 31, 2008 

DB03/762224.0059/8686794.1 19 


