







































































“on, among other issues, whether “cable systems [are] generally equivalent to franchise
areas.” See 71 Fed. Reg. at 45752 (citing Implementation of Section 621(a)(1) of the -
Cable Communications Policy Act of 1984 as amended by the Cable Television
Consumer Protection and Competition Act of 1992, 20 FCC Rcd 18581, 18588 (2005)
(“Section 621(a)(1) Rulemaking Proceeding™)). This proceeding shows that the FCC
itself has recognized the trend towards system consolidation in the cable industry. See
Eleventh.Annual Assessment of the Status of Competition in the Market for'Delivéry of
Video Pfogramming, 20 FCC Rcd 2755, 2830 (February 4, 2005); éee also Twelfth
Annual Assessment of the Status of Competitioh in the Market for Delivery of Video
Programming, MB Docket No. 05-255, FCC 06-11, at 72 and Table B-2 (March 3,
20006). The FCC has likewise acknowledged that new market entrants, such as telephone
companies, have been actively seeking and obtaining franchises that cover broad service |
areas, which traditional cable operators may take advantage of going forward. See
Section 621(a)(1) Rulemaking Proceeding, 20 FCC Rcd at 18584-85 and 18586 n.44.

See also Texas OKs Statewide-Cable Franchises, Multichannel Newswire (Sept. 7, 2005),

at http://www.multichannel.com/index.asp ?layout=articlePrint&articleid=CA6255082

(last visited Sept. 25, 2006); Schwarzenegger Gets Franchise Bill, Multichannel

Newswire (Sept. 1, 2006), at http://www.multichannel.com/index.asp?layout=articlePrint

&articleid=CA6367994 (last visited Sept. 25, 2006); see also “Communications
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Opportunity, Promotion, and Enhancement Act of 2006,” H.R. 5252 at Title I (referred to
the Senate Committee on Science, Commerce, and Transportation, June 12, 2006).I6

These recent developments would permit cable systems to operate throughout a
state pursuant to a statewide franchise or possibly to operate pursuant to a nationwide
franchise. If th_e Office accepts Program Suppliers’ proposal and holds that the
boundaries of a cable system’s community for purposes of Section 111 correspond with
the area for which the cable system has been granted a franchise, then cable operators
6perating pursuant to a statewide franchise agreement would file a single SOA for all
subscribers served within that state.'”

B. A General Pattern of Cable System Disaggregation Warrants
Clarifying the Office’s Definition of Community.

It would be an extremely arduous task to attempt to discern an industry wide
pattern of disaggregation because it would require a detailed analysis of all cable SOAs
on file with the Office. Notwithstanding, Program Suppliers’ enforcement experience in
this area is instructive. Over the last two years, Program Suppliers have identified more
than thirty-five separate instances where cable operators’ separate SOA filings should
have.be_en consolidated into single SOAs because of the cable operators’ common

ownership of multiple systems in contiguous communities. Petition at 15. When

' If enacted, the Communications Opportunity, Promotion, and Enhancement Act of 2006 would establish
nationwide cable franchises. See id.

'7 As stated supra at 23-24, n.15, some new market entrants operating under a statewide franchise have already filed

consolidated SOAs on a statewide basis. See Verizon's statewide Texas SOAs for accounting periods 2005-2 and
2006-1, filed under LOC # 62558.
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confronted, cable operators have offered the same or similar reasons to justify their
failure to consolidate their SOAs filings. |

Some have argued that the systems’ service areas are separated by areas of
unincorporated land, or other geographic boundaries, such as parks, lakes, or rivers. 18
Others have argued that neighboring commonly owned cable systems are not contiguous
for Section 111 purposes unless the service areas directly touch one another, regardless of
héw small the gap is between the adjoining service area. Other cable operators argue that
geographic distance between commonly owned cable communities extinguishes
cpntiguity, regardless of the character of the land involved. Moreover, some cable
operators argué that certain areas that are not identified by either the U.S. Census Bureau
or applicable state agencies as a “community” should nevertheless serve to sever an
otherwise contiguous system. Cable operétors raise these arguments despite the fact that
they are at odds with the Office’s prior determinations régarding when cable systems are
contiguous. Petition at 17-19. In all of the foregoing cases, using the boundary of the
relevant franchising authority to define a cable community would reaffirm the existing
trule about political boundaries and reduce enfércement disputes.
V.  Conclusion

For thie foregoing reasons, Program Suppliers request that the Copyright Office

amend its rules and SOAs as set forth in Exhibit A, attached hereto.

" Such arguments run contrary to opinion letters issued by the Copyright Office's General Counsel, which indicate
that unincorporated areas and geographic boundaries do not extinguish cable system contiguity. See Petition at 18.
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Respectfully submitted,

I
Dated: September 25, 2006 -
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Gregory?). Olaniran

Lucy Holmes Plovnick
Stinson Morrison Hecker LLP
1150 18" Street, NW

Suite 800

Washington, DC 20036
Telephone: (202) 785-9100
Facsimile: (202) 785-9163

Attorneys for Program Suppliers
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EXHIBIT A

Proposed Regulatory Language
And Suggested Changes to the Existing Statement of Account Forms

(New proposed language is in red-line format, proposed deletions in strike-through).

REGULATIONS

37 C.F.R. § 201.17(e)(4) should be modified as follows (See Petition at II.A.3., [I.A.4., and
IL.C.):

(4) The designation “Area Served” followed by the name of the community or
communities served by the system, the county and state in which each
community is located, and the location of the headend serving each
community. For this purpose a “community” is-the-sarme-as-a—community-anit;”
as-defined-by FCCrules—and-regulations is the same as the area for which the
cable system has been granted a franchise to operate. The boundaries of a
cable community shall correspond to the boundaries of a system’s franchise
area. For private cable operators, including, without limitation, Satellite
Master Antenna Television systems, the “community” shall be the franchise
area of the cable system within which the private cable operator’s facility is
located. For these purposes, cable communities are contiguous when
franchise areas are adjoining. Geographic boundaries, such as unpopulated
areas, mountains, lakes, or rivers, do not interrupt cable system contiguity.

37 C.F.R. § 201.17(i)(2) should be modified as follows (See Petition at I1.B):

(2) Royalty fee payments submitted as a result of late or amended filings shall
include interest. Interest shall begin to accrue beginning the first day after the
close of the period for filing statements of account for all underpayments of
royalties for the cable compulsory license occurring within that accounting
period. The accrual period shall end on the date appearing on the certified check,
cashier’s check, money order or electronic payment submitted by a cable system,
provided that such payment is received by the Copyright Office within five
business days of that date. If the payment is not received by the Copyright Office
within five business days of its date, then the accrual period shall end on the date
of actual receipt by the Copyright Office. Late remittance of royalties, the

Ppayment of interest, or payment of amendment fees by a cable system shall

not prevent a copyright holder from asserting other rights and remedies
provided under Title 17.
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STATEMENT OF ACCOUNT FORMS

Space D (Forms SA1-2 and SA3) should be modified as follows (See Petition at I.A.3.-4. and
ILB.):

INSTRUCTIONS: List each separate community served by the cable system
and identify the location of the headend serving each community. A

“commumty” is the same as aieemmmﬁy—umti’—as—deﬁned—m—FG@ru}es—a

unineorporated—areas-)47-CER—§ 76 5(nm). the area for whlch a cable

system has been granted a franchise to operate. The first community that you

list will serve as a form of system identification hereafter known as the “first
Community.” Please use it as the First Community on all future filings.

Note: Entities and properties such as hotels, apartments, condominiums or mobile
home parks should be reported in parentheses below the identified eity franchise
area.

In the chart below the instructions, add additional columns to each block as follows:

Insert a new column with the heading “County” between the columns labeled
“City or Town” and “State.”

Insert a new column with the heading “Headend Location.”

Space E (Forms SA1-2 and SA3) should be modified as follows (See Petition at Section
ILA.1.):

SECONDARY TRANSMISSION SERVICE: SUBSCRIBERS AND RATES

In General: The information in space E should cover all categories of
“secondary transmission service” of the cable system: that is, the retransmission
of television and radio broadcasts by your system to subscribers. Give
information about other services (including pay cable) in space F, not here. All
the facts that you state must be those existing on the last day of the accounting
period (June 30 or December 31, as the case may be). If a particular category

listed below does not apply to your cable system, place a zero or the
designation “N/A” in the appropriate area. Do not leave areas blank.

Number of Subscribers: Both blocks in space E call for the number of
subscribers to the cable system, broken down by categories of subscribers
receiving secondary transmission service. In general, you can compute the
number of “subscribers” in each category by counting the number of billings in




that category (the number of persons or organizations charged separately for the
particular service at the rate indicated—not the number of sets receiving service).

Rate: Give the standard rate charged for each category of-serviee_subscribers.
Include both the amount of the charge and the unit in which it is generally billed.
(Example: “$8/mth”). Summarize any standard rate variations within a particular
rate category, but do not include discounts allowed for advance payment._For
multi-unit dwellings, list the amount charged and a brief description of the
rate imposed, indicating whether the rate is a flat fee or dependent on the
number of units receiving service. If the rate is dependent on the number of

units receiving service, list the number of units served for each multi-unit
dwelling subscriber.

Block 1: In the left-hand block in space E, the form lists the categories of
subscribers receiving secondary transmission service that cable systems most
commonly provide to their subscribers. Give the number of subscribers and rate
for each listed category that applies to your system. Note: Where an individual or
organization is receiving service that falls under different categories, that person
or entity should be counted as a “subscriber” in each applicable category.
Example: a residential subscriber who pays extra for cable service to additional
sets would be included in the count under “Service to First Set,” and would be
counted once again under “Service to Additional Set(s).”

Block 2: If your cable system has rate subscriber categories for
secondary transmlsswn serv1ce that are dlfferent from those prmted in block 1,

tPaﬂSH%SSi-OﬂS) list them together w1th the number of subscrlbers and rates, in the
right-hand block. A two or three word description of the service subscriber
category is sufficient.

In the “Block 1” and “Block 2” chart below the instruction section of Space E, the
following changes should be made:

The headings in each block that read “Categories—of-Serviee” should be deleted
and replaced with the heading “Categories of Subscribers.”

In Block 1, the headings “Service to First Set” and “Service to Additional
Set(s)” should be inserted in each instance below the existing headings “Motel,
Hotel” and “Commercial.”




A New “Space E-2” (Forms SA1-2 and SA3) should be created after Space E, as follows
(See Petition at II.A.2.):

CATEGORIES OF SERVICE AND RATES

In General: The information in space E-2 should cover all categories or tiers
of service offered for a separate fee, identifying the tiers of service that

contain secondary transmission_service of the cable system: that is, the
retransmission _of television and radio broadcasts by your system to

subscribers. All the facts you state must be those existing on the last day of
the accounting period (June 30 or December 31, as the case may be).

Rate: Give the standard rate charged for each category, tier, or package of
service offered, specifying whether the fees collected for each category, tier,

or package are included in your gross receipts calculation in space K (gross

receipts for all categories, tiers, or packages of service that contain
retransmitted television or radio broadcasts, or for which purchase is
required for your subscribers to obtain access to a tier of service containing
retransmitted television or radio broadcasts, must be included in your space
K calculation, as well as gross receipts derived from the purchase or rental of
any equipment required as a prerequisite to receiving a tier of service
containing broadcast signals). Include both the amount of the charge and the
unit_in which it is generally billed. (Example: ""$8/mth'"). Summarize an
standard rate variations within a particular rate category, but do not include
discounts allowed for advance payment.

Number of Subscribers: The blocks in space E-2 call for the number of
subscribers to the cable system for each tier of service offered. In general,

you can compute the number of “subscribers” in each category by counting
the number of billings in that category (the number of persons or
organizations charged separately for the particular service at the rate
indicated—not the number of sets receiving service). For multi-unit

dwellings, list the amount charged and a brief description of the rate
imposed, indicating whether the rate is a flat fee or dependent on a particular

number of units (such as number of rooms) receiving service. If the rate is
dependent on the number of units receiving service, list the number of units
served for each multi-unit dwelling subscriber.

Block 1: In the left-hand block in space E-2, the form lists the categories of
service, or tiers of service that cable systems most commonly provide to their

subscribers (for example, basic service, expanded basic service, etc.). Give
the number of subscribers and rate for each listed category that applies to
your system. Note: Where an individual or organization is receiving service
that falls under different categories, that person or entity should be counted

as a “subscriber” in each applicable category.




Block 2: If your cable system has rate categories for secondary transmission
service that are different from those printed in block 1, (for example, tiers of
services which include one or more secondary transmissions, or for which
purchase is required for your subscribers to obtain access to a tier of service
containing retransmitted television or radio broadcasts), list them, together

with the number of subscribers and rates, in the right-hand block. A two or
three word description of the service tier is sufficient.

A chart labeled Block 1 and Block 2 should be inserted in Space E-2 with the following
designations:

Each block should include headings for “Categories of Service,” “Rate,” and
“No. of Subscribers.”

Block 1 should include designations for “Basic,” and “Expanded Basic,” and
thereafter provide blanks to be completed by the cable operator based on the
specific tiers of service offered by their system.

Space K (Forms SA1-2 and SA3) should be modified as follows (See Petition at IL.A.1.):
GROSS RECEIPTS

Instructions: The figure you give in this space determines the form you
file and the amount you pay. Enter the total of all amounts (“gross receipts”) paid
to your cable system by subscribers for the system’s “secondary transmission

service” (as based on information you provided identified in spaces E and E-2)
during the accounting period. The gross receipts reported in space K should

approximate the number of subscribers identified in spaces E and E-2,
multipled by the applicable fee. A variation of more than 10% between

calculated gross receipts (based on spaces E and E-2) and reported gross
receipts (space K) should be explained with supporting documentation. For a

further explanation of how to compute this amount, see page (vi) of the General
Instructions.

Space Q (Forms SA1-2 and SA3) should be modified as follows (See Petition at I1.B):
WORKSHEET FOR COMPUTING INTEREST

You must complete this worksheet for those royalty payments submitted as a result of a late
payment or underpayment. For an explanation of interest assessment, see page (vii) General
Instructions. Late remittance of royalties, the Ppayment of interest, or payment of
amendment fees by a cable system shall not prevent a copyright holder from asserting

other rights and remedies provided under Title 17.




