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EXECUTIVE SUMMARY

Television broadcast stations serve local markets throughout the United States. They are
the primary source of the most popular and diverse entertainment, news, weather, and sports
programming in the country. Over 90 million households in the United States subscribe to cable
or satellite subscription services, and all of them receive television broadcast station signals
pursuant to the statutory licenses in the Copyright Act.

The Section 111 and 122 statutory licenses for retransmission of television stationé within
their local markets are cri.tical to our American system of free broadcasting. To the extent they
permit retransmission of distant signals outside their local markets, the Section 111 and 119
licenses do not have the same justiﬁcation; Indeed, with respect to the satellite retransmission of
network stations under Section 119, the license is being phased out in favor of local-into-local
carriage, and should be terminated at least by the statutory sunset date of December 31, 2009.
There are also questions about the continuing need for a cable distant signal license, and NAB is
assessing its position about whether it should be maintained, at least in its current form and
scope. But before any consideration of the elimination of the Section 111 distant signal license,
the Office and Congress should thoroughly study the effects of such a change and deterrﬁine
whether the benefits of eliminating the licenses would outweigh those effects.

The carriage of distant signals by cable systems has generally remained stable for over
fifteen years, except for the change in carriage patterns that resulted from WTBS’s conversion to
a direct-licensed cable network. The retransmission of distant signals by satellite carriers has

changed significantly during that period of time, with the carriage of network stations dropping
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substantially since the introductioh of local-into-local carriage while the carriage of superstations
has continued to increase as overall satellite subscribership has grown.

Retransmission consent rights under the Communications Act are distinct from copyright
rights in broadcast programming. Retransmission consent agreements relate to the value of
creating and disseminating the broadcast signal. Covpyright licenses for cable and satellite
retransmissions establish the conditions for permitting the public performance of the programs
on the station. Hence, retransmission consent agreements and copyright licenses are separate
and distinct. Accordingly, information about retransmission consent agreements, even if it were
readily available, would be completely irrelevant to the question of the market value of copyright
licenses for distant signal programs.

A number éf the differences between the cable and satellite licenses are justified by
differences in the technology, history, and operations of the two distribution systems, particularly
the difference in local market focus. Especially because the distant network signal satellite
license will terminate at the end of 2009, work on extensive harmonization of the two distant
signal compulsory license structﬁres for only a short interim period would not be warranted or
beneficial. However, it has long since been established that the program exclusivity rules should
be applied fully to satellite carriers, and that change should be implemented immediately.

Elimination of the satellite distant network signal license at the end of 2009 would
require moving the “signiﬁqantly viewed” provisions of Section 1 1‘9 to Section 122 or to a new
section of the statute created for that purpose. NAB, in general, supports retention of satellite’s |
significantly viewed license to assure satellite’s Qompetitive parity with cable.

The EchoStar infringement litigation illustrates the importance of the conditions of the |

statutory license that were designed to protect local market exclusivity. EchoStar’s flagrant

iv



violation of the Section 119 license led to the illegal retransmission of distant signals to hundreds
of thousands of households on a nation-wide basis. In the aftermath of the injunction barring it
from caﬁying distant network stations, EchoStar has maneuvered around a federal court’s order
by entering into an arrangement with National Programming Service (“NPS”) to continue to
transmit distant signals over EchoStar’s satellite transponder while allowing NPS to bill and
collect for the service. The arrangement appears to be a sham designed to avoid the prescribed
penalty of Section 119. If the courts do not remedy this situation, the Office and Congress
* should. |

The Section 111 and 122 statutory licenses have fulfilled the continuing need to provide
for carriage of local television stations throughout their local markets. As the television industry
transitions into all-digital broadcasts by February 17, 2009, a variety of issués will have to be
resolved. Chief among these is a Section 119 “timing gap,” caused by the fact that an “unserved
household” is defined as one that cannot receive analog signals from a local station. If the
statute is applied literally, most of the nation’s households will suddenly become eligible to
receive distant network digital signals during the period between the termination of analo g
broadcasting in mid-February 2009 and the overall termination of the Section 119 license at the
end of December 2009. This “timing gap” should be remedied before February 17, 2009.

With respect to new methods for retransmission of television programming, each new
technology should be carefully evaluated before a statutory license is applied. New means of
retransmitting broadcast stations within their local markets hold promise in terms of promoting
competition and increasing viewer options, and could enhance local broadcast service. By the
same token, application of the compulsory license to new technologies warrants careful study to

assure that the local program exclusivity of local stations is assured.






























































































































 to, the federal communications regulatory scheme for cable. As the Register of Cdpyri ghts has

stated:

The section 111 license, created 23 years ago in the Copyright Act

of 1976, was tailored to a heavily-regulated industry subject to

requirements such as must-carry, programming exclusivity and

signal quota rules—issues that have also arisen in the context of

the satellite compulsory license. 2
Section 111°s congressional enactment in 1976 was predicated on an FCC cable carriage
regulatory scheme which, at that time, had been in existence for over ten years.2 Section 111
was, from its inception, intricately related to and predicated on the FCC’s cable carriage
requirements for broadcast stations.

After two decades of considering revisions to the 1909 Copyright Act, Congress was
keenly aware in 1976 that any attempt to impose copyright liability on cable systems had to “take
account of the intricate and complicated rules and regulations adopted by the Federal
Communications Commission to govern the cable industry.”®® The Register of Copyrights at the
time of enactment stafed it plainly and clearly during hearings in May 1975 on the final House
bill (H.R. 2223):

The bill itself establishes a compulsory licensing system which in
effect is based on this principle, that if the FCC says that a system
can carry a signal, then the system automatically has a compulsory
license to carry that signal and the copyrighted program, on the

signal, and there is an elaborate compulsory licensing procedure
and a complex schedule of fees that cable systems would have to

L Letter from Marybeth Peters, Register of Copyrights, to Senator Orrin G. Hatch (Nov. 10, |

1999), reprinted in 145 Cong. Rec. S14990-91 (daily ed. Nov. 19, 1999).
79

See generally Second Report and Order, Docket Nos. 14895 et al., 2 F.C.C.2d 725
(1966). '

80 H.R. Rep. No. 94-1476, at 89.
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follow and pay in order to insulate themselves from liability for
copyright infringement 2!

Unequivocally, Congress’s intent in 1976 was that a compulsory license was to be granted under
Section 111 “for the retransmission of those over-the-air broadcast signals that a cable system is
authorized to carry pursuant to the rules and regulations of the FCC.”®2 Of course, the regulatory
scheme in existence at the time of the Section 111°s enactment involved a host of rules and
restrictions, including signal carriage and programming exclusivity provisions.** Then, as now,
“operétion of the cable compulsory license is intricately linked with how the FCC regulated the

cable industry in 1976.”% Notably absent from the cable regulatory framework in 1976 were

8l See Testimony of Barbara Ringer, Register of Copyrights, before the House

Subcommittee on Courts, Civil Liberties and the Administration of Justice of the Committee on
the Judiciary, May 7, 1975, 14 Omnibus Copyright Revision Legislative History Part 1, 1975, at
109 (George S. Grossman ed., 1977) [hereinafter “Ringer Testimony, May 7). See also
Testimony of Barbara Ringer, Register of Copyrights, before the House Subcommittee on
Courts, Civil Liberties and the Administration of Justice of the Committee on the Judiciary, Oct.
30, 1975, 16 Omnibus Copyright Revision Legislative History Part 1, 1975 [hereinafter “Ringer
Testimony, Oct. 30”], at 1821 (George S. Grossman ed., 1977) (“As long as a CATV operator is
authorized by his FCC license to carry a particular signal, he is entitled to rely on a ‘compulsory
license’ with respect to the copyrighted material carried by the signal.””). Indeed, the current
Register of Copyrights holds an essentially unchanged view. She has stated, “[t]he cable
compulsory license applies to any cable system that carries radio and television broadcast signals
in accordance with the rules and regulations of the Federal Communications Commission
(FCC).” 1997 Report, supra note 24, at 3 (emphasis added).

= H.R. Rep. No. 94-1476, at 89; see also id. at 92 (stating that a compulsory license,

subject to certain requirements, would be granted “where the carriage of the signals comprising
the secondary transmission is permissible under the rules and regulations of the FCC.”)

= 1997 Report, supra note 24, at 6 (internal citation omitted). In 1976, “[t]he FCC

regulated cable systems extensively, restricting them in the number of distant signals they could
carry (the distant signal carriage rules), and requiring them to black-out programming on a
distant signal where the local broadcaster had purchased the exclusive rights to that same
programming (the syndicated exclusivity rules).” Id. The Register in 1997 also observed that
those regulations were struck in the 1980s and replaced with new rules in 1992. Id. at 6, 49.

B 1997 Report, supra note 24, at 6.
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services such as MVPDs — a turn not yet contemplated by Congress in the context of
communications or copyright lavlv.ﬁ

The fact that Congress inteﬁded an entity to qualify as a “cable system” subject to the
FCC’s cable carriage and prograrﬁ exclusivity in order to qualify as a “cable system” for
purposes of Section 111 is clearly illustrated by the legislative history. Indeed, one of the
primary reasons it took more than t\Nenty years to enact the copyright revision was because of
the “cable issue.”%¢ In the late 1960s, it was apparent that the “make-or-break issue” for the
Copyright Act was what to do about cable systems, which were cdpable of transmitting a
broadcaster’s over-the-air signal (including copyrighted material on that signal) well beyond the
broadcaster’s market 22

A basic understanding of the interplay among various industry interests and the
executive, legislative, and judicial branches of the federal government concerning the “cable
issue” illustrates just how dependent Section 111 was — and is — on the FCC’s “cable system”

regulations.2® The cable retransmission issue and its implications on copyright revision arose

& Cable Television Consumer Protection and Competition Act of 1992, Pub. L. No.

102-385 (1992) (amending 47 U.S.C. § 602 to include definition of MVPD and adding Section
628 to be codified at 47 U.S.C. § 548).

= E.g., Ringer Testimony, May 7, supra note 81, at 99; 94 Cong. Rec. 31979 (daily ed.
Sept. 22, 1976) (statement of Rep. Robert W. Kastenmeier) (“Because of the controversy over
the cable TV provision, the bill [of the 90" Congress] died in the Senate.”); 94 Cong. Rec. 31984
(daily ed. Sept. 22, 1976) (statement of Rep. Railsback) (“This section [111] has been, by far, the
most controversial section of the entire copyright bill and has been the primary reason for the
delay in enacting the copyright revision bill.””); Susan C. Greene, The Cable Television
Provisions of the Revised Copyright Act, 27 Cath. U. L. Rev. 263, 279 (1978).

81 Ringer Testimony, May 7, supra note 81, at 105.

88 Any attempt to adequately yet briefly describe the legislative history of the Copyright Act
of 1976 is a charge at a windmill. For comprehensive treatments, see for example Omnibus
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following 1?65 Congressional hearings.3? After some early misgivings,2 the FCC had first
asserted jurisdiction over cable in 19622 and in 1966 established rules that, among éther things,
| restricted new cable entrants into the top 100 markets.22 Inevitably, the FCC’s authority to
promulgate regﬁlations over cable was soon challenged in the courts, with the Supreme Court
ultimately upholding the Commission’s authority.®> One week later, in a copyright royalties
claim brought by rights holders against a cable system, the Court held that importing distant
signals into a market did not impose copyright liability.2* With pressure from copyright holders

and broadcasters building, the FCC initiated a proceeding to address cable exclusivity and other

Copyright Revision Legislative History, Vols. 1-17 (Ed. Grossman, 1977); Ringer Testimony,
May 7, supra note 81, at 95-118; Greene, 27 Cath. U. L. Rev. at 279.

8 Ringer Testimony, May 7, supra note 81, at 103.

20 CATYV Systems and TV Repeater Services, 26 F.C.C. 402 (1959); Testimony of Ashton
R. Hardy, General Counsel, Federal Communications Commission, before the H. Subcomm. on
Courts, Civil Liberties and the Admin. of Justice of the Comm. on the Judiciary, June 5, 1975, 14
Omnibus Copyright Revision Legislative History Part 1, 1975 , at 434 (George S. Grossman ed.,
1977) [hereinafter “Hardy Testimony].

2l In re Carter Mountain Transmission Corp., 32 F.C.C. 459 (1962).

2 Second Report & Order, 2 F.C.C.2d 725 (1966); Hardy Testimony, supra 90, at 435. See
also Cambridge Research Institute, Omnibus Copyright Revision Comparative Analysis of the
Issues 54 (1973) [hereinafter “Cambridge Analysis”]. Once cable systems began to import
distant signals, originate programming, and penetrate metropolitan (rather than merely rural)
markets, copyright holders and broadcasters began looking to courts and the FCC for address
their financial concerns. Hardy Testimony, supra 90, at 434.

2 United States v. Southwestern Cable Co., 392 U.S. 157 (1968).

24 Fortnightly Corp. v. United Artists Television, Inc., 392 U.S. 390 (1968).
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issues.22 Meanwhile, the “freeze” on new cable entrants in the top 100 markets was in effect
from 1968 until 1972,2 hamstringing the development of the cable industry.

On the legislative side, the Senate Judiciary Subcommittee worked “long and hard” from
1968 to 1970 to deal with issues other than cable in an effort to move the revision.?Z A version
of the bill at about this time—proposed before the FCC issued its own exclusivity rules in
1972—had included exclusivity provisions,? which were later removed in the ongoing
consensus building among industry, Congress, and the FCC.Q In spite of these efforts, the -
revision was stuck in 1971 due to lingering disagreements concerning cable.22® The FCC
continued to plough ahead and, in 1971, sent a letter of intent to Congress apprising the
legislators of the agency’s plan for new cable regulation (including allowing limited distant
signal importation based on a formula contingent on market size and allowing programming
exclusivity in the top 100 markets), generally rejecting the notion that regulation at the agency

should wait on comprehensive legislative reform, and proposing that industry reach a

2 Appendix 2, Copyright Office Briefing Paper, Referred to in Ringer Testimony, May 7,

supra note 81, at 2064.
Cambridge Analysis, supra note 92, at 54.
Ringer Testimony, May 7, supra note 81, at 105.

= Appendix 2, Copyright Office Briefing Paper, Referred to in Ringer Testimony, May 7,
supra note 81, at 2064. The bill, S. 543, included “complex” rules concerning program
exclusivity and established a rate structure for compulsory license fees. Id. The FCC was
opposed to the bill because certain provisions in Section 111 (as embodied in S. 543) conflicted
with the agency’s scheme of regulation. Id. '

2 Id. at 2065.

100 Ringer Testimony, May 7, supra note 81, at 105.
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compromise.!2l Out of this latter suggestion came the 1971 Consensus Agreement between

cable operators and copyright holders which supported copyright legislation as a general matter
and approved the outlines of the FCC’s proposed regulatory plan.!% Believing that copyright
legislation would be forthcoming, the FCC implemented its comprehensive cable carriage
regulatory plan in February 197 2193 A1l were hopeful that the copyright revision would now
move, but legislation stalled in Congress, this time primarily due to disagreements over fee
schedules.!®* Once again, it was the Supreme Court that spurred new legislative momentum
when in March 1974, it held that importing distant signals from as far away as 600 miles did not
impose copyright liability on cable systems.'®®> Corrective action was taken, and by September
1975, the Senate had passed a bill, while the House began new hearings in November. F inally,
the Copyright Act was passed on September 30, 1976 and signed by President Ford on October

19, 1976.1%

1ol Hardy Testimony, supra 90, at 435-36.

1oz Testimony of Rex A. Bradley, Chairman, National Cable Television Association, before
the H. Subcommittee on Courts, Civil Liberties and the Admin. of Justice of the Comm. on the
Judiciary, June 5, 1975, 14 Omnibus Copyright Revision Legislative History Part 1, 1975, at 502
(George S. Grossman ed., 1977); 94 Cong. Rec. 31979 (daily ed. Sept. 22, 1979) (statement of
Rep. Robert W. Kastenmeier); Greene, 27 Cath. U. L. Rev. at 276-77.

103 Hardy Testimony, supra 90, at 436; Cable Television Report and Order, 36 F.C.C.2d 143
(1972) [hereinafter “1972 Order”]. The 1972 Order and the Consensus Agreement generally
track each other. See 1972 Order at 284-86; Greene, 27 Cath. U. L. Rev. at 276-77.

u‘ ‘Hardy Testimony, supra 90, at 436.

105 Teleprompter Corp. v. Columbia Broad. Sys., Inc., 415 U.S. 394 (1974); Ringer

Testimony, May 7, supra note 81, at 105.

106 An Act for the General Revision of the Copyright Law, Pub. L. No. 94-553, 90 Stat. 2541
(1976). '
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What is clear from this legislative history is that Congress without question considered
that Section 111 would work in tandem with the FCC’s cable system regulatory framework,
which at that time involved signal carriage and exclusivity protections. In fact, it was not until
that regulatory scheme was in place that the Copyright Act won passage. The history and
operation of Section 111 are inextricable from the operation of the FCC’s cable carriage and
exclusivity regime. Accordingly, Section 111’°s compulsory license is only available to entities
that are required to adhere to the FCC’s cable carriage and program exclusivity rules.

A multichannel video delivery system that qualiﬁeé under the Communications Act as a
“multichannel video program distributor,” but which does rnot comply with the Communications
Act 1 and FCC regulatory éarriage and program exclusivity requirements for cable syst-ems is
not entitled to Section 111°s compulsory copyright license. An MVPD that is not a cable system
is not subject to must carry requirements, network non-duplication, and syndicated exclusivity
protection reqﬁirements, the very regulations the FCC in 1976 applied to “cable systems” and for
which a compulsory license was seen as both necessary and appropriate. MVPDs cannot claim
the benefits of the compulsory copyright license under the guise that they are operating as “cable
systems” while avoiding other federal law requirements applicable to “cable systems” by
designating themselves as “multi-channel video programming distributors.” If an MVPD
complies with all Communications Act and FCC regulatory carriage and program exclusivity
requirements for “cable systenis,” then they are entitled to rely on the existing Section 111

compulsory license.

107 An MVPD is defined in the Cable Act more broadly than “cable system” and means “a

person such as, but not limited to, a cable operator, a multichannel multipoint distribution
service, a direct broadcast satellite service, or a television receive-only satellite program

distributor, who makes available for purchase, by subscribers or customers, multiple channels of
video programming.” 47 U.S.C. § 522(13).

-68 -



Conclusion
For these reasons, the Office should make recommendations concerning Sections 111,

119, and 122 of the Copyright Act in accordance with the suggestions discussed above.
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