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The members of the Recording Industry Association of America, Inc. (“RIAA,”
“we” or “our”) and digital music services want to meet the huge consumer demand for
legitimate digital music services. Unfortunately, uncertainty regarding the issues raised
by the Copyright Office in its Notice of Inquiry (“Notice”), and the cumbersome
procedures embodied in the Office’s regulations implementing Section 115, are primary
obstacles to efforts to meet that demand. RIAA firmly believes it is critically important
that the Copyright Office follow through on its Notice by acting in the very near term to
clear the way for the introduction of legitimate digital music services.

The consistent theme of all the comments submitted in response to the Notice was
that an established set of rules is necessary for legitimate online digital music services to
go forward. Indeed, all of the parties submitting comments except for the National Music
Publishers Association (“NMPA™)" supported a rulemaking regarding the Section 115

mechanical license. And even the NMPA’s comments acknowledge the necessity of an

' NMPA filed its comments jointly with the Songwriters’ Guild of America (“SGA”).
References herein to those comments, and to NMPA’s positions therein, are intended to
refer to SGA as well.



established set of rules for the online music community to prosper. See NMPA
Comments at 12. NMPA simply would prefer that set of rules to emerge later, through
negotiations or litigation rather than a rulemaking proceeding, a position that, with all
respect, we believe to be ill-advised for the numerous reasons described below.
Accordingly, RTAA submits that there is substantial support for a Copyright
Office rulemaking that would determine whether and how On-Demand Streams and
Limited Downloads fall within the ambit of Section 115. Indeed, there seems to be a
growing consensus — expressed by those filing comments and by members of Congress” —
that an expeditious rulemaking by the Copyright Office would materially advance the
introduction of legitimate digital music services to satisfy the exploding consumer
demand for music on the Internet. The Office has the power to issue rules necessary for
the administration of the Section 115 license, including the rules we have requested
concerning the treatment of On-Demand Streams and Limited Downloads and interim
procedural rules to enable the launch of services. The Office should exercise that power
to make Congress’ and consumers’ dream of a “celestial jukebox” a reality. See S. Rep.

No. 104-128 at 14 (1995).

2 See, e.g., Statement of the Honorable Howard Hyde before the House Judiciary
Subcommittee on the Courts, the Internet and Intellectual Property, May 17, 2001
(attached as Exhibit 1) (“I support action by the Copyright Office to effectuate the intent
of the DPRA to enable electronic music delivery, and I hope that the Office will take
such action quickly, to help meet the consumer demand for digital music that exists
today.”); Statement of the Honorable Rick Boucher before the House Judiciary
Subcommittee on the Courts, the Internet and Intellectual Property, May 17, 2001 (“It is
also appropriate that we use the hearing this afternoon as a means of urging 'the Copyright
Office to put in place a temporary safe harbor arrangement for the Section 115 license
until the Copyright Office completes its process for deciding the full scope of the license
and establishes a rate under the compulsory license which would be associated with
licensing of the music.”) (available online at http://www.mp3.com/ThePhoRecordings).



DISCUSSION

I. THE COPYRIGHT OFFICE SHOULD NOT WAIT FOR THE
RELEVANT PARTIES TO ARRIVE AT A NEGOTIATED SOLUTION

NMPA'’s primary argument against the rulemaking we have requested seems to be
that the interested parties should instead try to work out a negotiated resolution of the
questions raised by the Notice. RIAA too would prefer a negotiated solution. RIAA’s
members have tried for years to negotiate a resolution to the issues raised by the Notice,
and RIAA is committed to continue to negotiate in good faith for so long as we can make
progress. Such negotiations are difficult, however, and may be protracted and ultimately
unsuccessful, when the fundamental basis that must underlie such negotiatiohs — what
rights, if any, are to be licensed — remains unclear. Even Ed Murphy, the President of
NMPA, has been quoted as admitting that “[i]f you don’t acknowledge that there’s going
to be a right, there’s no point in talking about rates. . . . The rights issue first has to be
clarified.” Jon Healey, Net Music Services in Royal Bind, L.A. TIMES, May 21, 2001 at
C1 (ellipsis in original). The rulemaking we have proposed would create the clarity that
everyone, including NMPA, thinks is necessary to facilitate fruitful negotiations.

Even if it were unambiguous that On-Demand Streams and Limited Downloads
require a mechanical license (and as we have explained elsewhere, that is far from clear),
negotiations cannot be allowed to extend on into eternity if legitimate music services are
to thrive, and the hope for a negotiated solution is no reason to delay a rulemaking that is
so desperately needed. NMPA’s argument that administrative process should wait for a
continuation of voluntary negotiations ignores the fundamental character of the
Section 115 license. That license is compulsory, a point well understood by NMPA since

1t was that organization that insisted in 1995 that the benefits of the mechanical



compulsory licensing system apply to the new world of digital phonorecord deliveries.
The royalty rates payable under a compulsory license can be informed by voluntary
negotiations. But a compulsory license would not be compulsory if it were subordinated
to voluntary negotiations. In this case, music publishers have refused to recognize that if
mechanical licenses are necessary, the beneficiaries of the compulsory license are entitled
to obtain such licenses whether or not there is an agreement concerning the matters at
issue, including particularly the royalty rates for iDPDs. As music publishers have
recognized in other contexts, the compulsory license does not afford them the luxury of
conditioning licenses on their acceptance of terms.’

It is true that Section 115 contemplates that voluntary negotiations may occur.
See 17 U.S.C. § 115(c)(3)(C). But the time provided for those negotiations has passed.
See 17 U.S.C. § 115(c)(3)(D); 37 C.F.R. § 255.7. And because the Section 115 license is
a compulsory license, voluntary negotiations are neither necessary nor sufficient.
Administrative process always must follow any voluntary negotiations to effectuate a
statutory scheme that binds all copyright owners and users — not just those who might be
represented in whatever negotiations may occur. One form of administrative process that
might occur is a CARP proceeding to set rates and terms for the license. See 17 U.S.C.
§ 115(c)(3)(D). Another possible form of administrative process is a rulemaking in lieu
of a CARP. See 37 C.F.R. § 251.63(b). Either way, administrative process is necessary.

To this point, negotiations between representatives of music publishers and

potential Section 115 licensees have failed to result in an agreement. As a result, both

> March 23, 1998 Submission of NMPA to the UCC Article 2B Drafting Committee
(attached as Exhibit 2) at 18-19 (“[N]o act of acceptance is statutorily required. The
Footnote continued on next page



RIAA and NMPA have requested the initiation of a CARP to set the rates and terms,
even though they have continued to negotiate. If the disagreement between the parties
merely concerned the royalty rates appropriate for the iDPDs made by Section 115
licensees, convening a CARP clearly would be the next step. However, there is also a
disagreement about the scope of the Section 115 license and the classification of certain
types of uses of musical works for purposes of that license. As a result, the question
faced by the Office is whether to proceed directly to a CARP — which would have to set
royalty rates for iDPDs when it is not certain as a legal matter whether anybody is
operating or proposes to operate a service that makes iDPDs — or whether first to conduct
a rulemaking to determine whether a CARP is necessary. We submit that the latter is the
only sensible choice.*
I1. A RULEMAKING REGARDING ON-DEMAND STREAMS AND
LIMITED DOWNLOADS AND THE ISSUANCE OF INTERIM RULES
FOR THE EXERCISE OF THE COMPULSORY LICENSE WOULD SPUR
THE DEVELOPMENT OF LEGITIMATE DIGITAL MUSIC SERVICES

NMPA argues that a rulemaking would actually hinder the development of

legitimate digital music services. See NMPA Comments at 10-12. We disagree. What is

Footnote continued from previous page

compulsory license is deemed granted so long as the licensee complies with the statutory
requirements.”)

* We note that NMPA’s statement that it has granted certain licenses for streaming, see
NMPA Comments at 14, is also not relevant to the legal and policy questions raised by
the Notice. As an initial matter, it is not clear how many of the 30 online licenses NMPA
mentions are for general DPDs rather than streaming. On information and belief, the
overwhelming majority are for general DPDs. Moreover, the license to MP3.com, which
we believe to be one of very few mechanical licenses specifically intended to cover
streaming, was entered into in settlement of infringement litigation in which MP3.com
faced massive liability. That a few copyright users have acceded to the publishers’
interpretations of the Copyright Act under their own unique circumstances is no
indication of the proper construction of a statutory compulsory license binding on all
copyright owners and users.



hindering the development of legitimate digital music services is the uncertainty
concerning the need for mechanical licenses and the application of the Section 115
license to digital music services, which uncertainty music publishers have used to gain a
more favorable position in the negotiation of royalty rates and terms for what is supposed
to be a compulsory license.

NMPA’s argument does not take into account the reality of the current
marketplace for online music: infringing operations, which have refused to obtain
licenses for the use of musical compositions, have flourished, while legitimate services,
which want to obtain the necessary licenses and compensate rights holders in accordance
with the law, have found that an uncertain legal landscape prevents their launch. In the
absence of clarity as to whether or not an On-Demand Stream is an iDPD, or whether a
Limited Download is an iDPD or a rental, legitimate digital music services are not at all
sure whether their activities require them to obtain mechanical licenses — at great
difficulty under the current regulations — and simply cannot know what royalty to pay if
licenses indeed are required. It is exceedingly difficult to design an effective business
model] for a legitimate digital music service without knowing what the rights and
obligations of copyright owner and user will be. That is why all of the parties
commenting in this proceeding who are actually trying to operate legitimate digital music
services agree that the uncertain legal status of On-Demand Streams and Limited
Downloads, as well as the impracticable procedures for obtaining any necessary Section
115 licenses for large numbers of works, have been huge obstacles to the development of

legitimate services. A rulemaking by the Copyright Office to address these issues is the



single most important thing that could be done to spur the development of legitimate
digital music services to meet the manifest consumer demand for such services.

NMPA suggests that the Copyright Office would be chasing a moving target if it
were to try to conduct a rulemaking concerning On-Demand Streams and Limited
Downloads. NMPA Comments at 10. This is not so. Congress at least envisioned
transmissions like On-Demand Streams in the Digital Performance Right in Sound
Recordings Act of 1995 (“DPRA”), which created the concept of a DPD. On-Demand
Streams and Limited Downloads are two formats likely to be used by digital music
services for the foreseeable future. Regulations would not need to speak to other delivery
methods or technologies at this point (and indeed, no party has asked the Copyright
Office to consider other delivery methods or technologies). Thus, a rulemaking
concerning these two delivery methods is possible, likely to have lasting utility, and
would be the best way to promote the launch of legitimate digital music services.

If there is a moving target, it is the publishers’ view of the law in this area. One
reason that uncertainty regarding these issues has persisted for so long is that music
publishers have not spoken consistently or with one voice concerning them. NMPA’s
comments are notable as the only comments in this proceeding that do not address any of
the substantive questions raised in the Notice. When publishers have articulated views on
these questions, they have sent inconsistent signals to the community of licensees. For
example, on the ultimate question of whether the existing compulsory licensing system is
sufficient to enable the launch of services, publishers sometimes have indicated that it is:
“NMPA believes that the existing section 115 compulsory license provides an adequate

framework for Napster and other Internet distributors of music to secure licenses at a



reasonable rate.” Responses of NMPA to Senators’ Questions (attached as Exhibit 3)

at 2. Other times, publishers have seemingly taken the contrary view: “Please be advised
Prince Street Music does not agree with Atlantic Recording Corporation’s stand that
digital downloads and interactive and/or non-interactive streaming fall under the
compulsory license provision of the United States Copyright Act.” Letter from Sussman
& Associates to Atlantic Recording Corporation (attached as Exhibit 4). Publishers have
also sent mixed signals concerning subsidiary questions such as whether streams
(whether on-demand or otherwise) require licensing as reproductions, and whether server
reproductions are covered, and compensable, under the mechanical compulsory license.
Doubt as to both the law, and the publishers’ view of the law, has made efforts to
negotiate difficult and held up the introduction of legitimate digital music services. In the
short term it appears that this uncertainty can be remedied only by a rulemaking, not
further negotiations.

NMPA'’s comments do not offer a feasible alternative to a rulemaking, and would
actually cause further delay in the introduction of legitimate digital music services.
Negotiation has failed thus far; further open-ended negotiation over a complex set of
legal, monetary and technology issues is therefore unlikely to produce the clarity that is
necessary for the near-term launch of digital music services. Under NMPA’s conception
of Section 115, it appears that litigation should replace a rulemaking as the means for
answering the questions raised by the Notice. But litigation is unlikely to result in a
comprehensible answer to these questions that can be relied upon nationwide for
purposes of business planning any time soon. In the absence of any satisfactory

alternative, the Office should do everything in its power to clarify the application of



Section 115 and simplify the procedures for exercising Section 115 (to the extent that it is
applicable) to facilitate the launch of legitimate digital music services.

III.  ESTABLISHING INTERIM PROCEDURAL RULES IS THE
PROPER FIRST STEP FOR THE COPYRIGHT OFFICE

The current pressing demand for legitimate digital music services creates the need
for the Copyright Office to act swiftly in resolving doubts about the application of the
Section 115 license to certain digital music services, so that, if it is necessary, it can be
relied upon as intended by Congress for the launch of services. But clarifying the
substantive scope and royalty categories of Section 115 is only part of the equation. The
other issue, which we believe could be addressed more quickly, concerns thé procedure
for obtaining Section 115 licenses if they are required. In this regard, RIAA agrees with
MP3.com that interim procedural rules would be a very important step in enabling the
launch of legitimate services, without prejudicing the interests of any interested party
concerning the substantive issues to be addressed.

We believe that such interim procedural rules should do the following:

e Confirm that compulsory licenses include all the rights necessary to reproduce
and distribute phonorecords in the iDPD configuration, just like any other
configuration, despite the Copyright Office’s decision to defer determination
of royalty rates for iDPDs. (We submit that such regulations, being interim in

nature, should not attempt to identify particular activities that might constitute
the making of iDPDs.)

¢ Confirm that compulsory licenses include all the rights necessary to distribute
phonorecords by acts or practices in the nature of rental, lease or lending, just
like distribution by means of permanently parting with possession and by
DPD, despite the Copyright Office’s decision to defer determination of
royalty rates for rentals. (We submit that such regulations, being interim in
nature, should not attempt to identify particular activities that might constitute
acts or practices in the nature of rental, lease or lending.)

¢ Confirm that, since no royalty rate for iDPDs and rentals has been determined,
and no royalty for iDPDs or rentals can be paid until the rate is determined,



licensees are to keep the records necessary to account for any iDPDs and
rentals made in accordance with regulations,’ and account and pay royalties
for any iDPDs and rentals made promptly after rates are determined; in the
interim, nonpayment shall not affect the validity of licenses.

e Permit services making On-Demand Streams and Limited Downloads to serve
combined notices of intention on copyright owners of musical works by filing
in the Copyright Office, followed by publication on the Copyright Office
website and/or in the Federal Register, without either a service or the
Copyright Office expressing any view as to whether the activities of the
service constitute the making of iDPDs, rentals or neither. (We submit that
such notices could include identification of the licensee and the works at issue
substantially in accordance with existing regulations.)

We believe that such interim rules are a very modest proposal, well within the
range of rulemaking activities previously undertaken by the Copyright Office and
consistent with procedures under other compulsory licenses. Yet these simple interim
rules would be sufficient to allow services that are prepared to assume the business risk
as to the classification of their activities, and as to royalty rates, to launch digital music
services in the near term. At the same time, they would preserve the rights and legal
arguments of both legitimate digital music services and musical work copyright owners,

and allow the compensation of musical work copyright owners, if it is determined that

such compensation is required by existing law, as soon as royalty rates are determined.

> As a representative of NMPA recently recognized, digital music services have the
ability to keep detailed records of which recordings are being streamed or delivered to
consumers, which would allow them to account to copyright owners when royalty rates
finally are determined. See Responses of NMPA to Senators’ Questions (attached as
Exhibit 3) at 4-5.

10



IV.  THE COPYRIGHT OFFICE HAS THE POWER TO ENGAGE IN A

RULEMAKING TO DETERMINE HOW ON-DEMAND STREAMS

AND LIMITED DOWNLOADS SHOULD BE CLASSIFIED UNDER

SECTION 115

As RIAA described in its initial comments, the Copyright Office would be well
within its authority to engage in a substantive rulemaking to classify certain activities for
the purposes of the Section 115 license, and also in promulgating the interim procedural
rules described above.

In our initial comments, we described at length the Copyright Office’s plenary
authority to interpret and make rules regarding the various compulsory licenses it
administers. See RIAA Comments at 25-28. That authority is broad and deﬁves from
multiple sources. Most important, Section 702 of the Copyright Act specifically gives
the Office the power to address matters just such as these.® NMPA was the lone
commenting party to object to the Copyright Office’s power to issue rules related to the
questions raised in the Notice. It cites no substantial authority in support of its objection
other than a 1998 petition by NMPA and the Songwriters’ Guild of America in which
RIAA joined. The particular quotes NMPA pulls from that petition are taken out of

context. However, in any event, that petition is not an authority that should outweigh the

significant authority cited in our initial comments in this proceeding. Since we joined in

% Even if that were not the case, it is not necessary for Congress specifically to authorize
agencies to engage in rulemaking. That authorization is contained in the Administrative
Procedure Act. See Five Flags Pipe Line Co. v. U.S. Dep’t of T ransp., No. 89-0119 JGP,
1992 WL 78773, *3 (D.D.C. Apr. 1, 1992). Moreover “[i]t is well established that an
agency charged with a duty to enforce or administer a statute has inherent authority to
issue interpretive rules informing the public of the procedures and standards it intends to
apply in exercising its discretion.” Prod. Tool Corp. v. Employment and Ti raining
Admin., U.S. Dep’t of Labor, 688 F.2d 1161, 1166 (7th Cir. 1982).
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