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37 CFR Aarts.201.and.202 

(Docket No.RII "'1] 

Berne Convention Implementation Acti 
TechnlC81 Amenclmen" 

AClINCY:'Ubrary of ColJ.8I't!ss. Copyrisht 
Office. 

; 'CT'ON: Finalrule. 

-~U""AIIY: The Beme Convention 
Implementation Act otte18 (Pub. 1..1OG­
568. 102Sta.L 2853). which- beClUD8 
effective March 1. ta. ammded:tbe 
Copyript Act to coDfotm Unil.ed.sa.te. 
law to the requirwlDenia of tAe-Bente 
Convention. ·The Implementation ACi:t 
eliminated the mandaton- ROtice of 
copyright for work. first publi.hed on or 
a fter Marth:1.1&:.TheCopynpt 
Office i. amending any.NIU1aticl1l 
affected by the Berne Implementation 
Act. 

."FECT1VI DATE February 26. 1991. 

FOR PUItTMM IIWOIIIMnON CONTACT: 
Dorothy Schrader. General eoun_l, 
CopyT'ight Office. Library of CoDpet•• 
Washington. DC 20559. Telephone (202) 
707-8380, 

SUPPUMENTA"Y ....O"..ATlOIit .On 
Murch 1. 1980 the United State. became 
8 member of the Berne'Convention for 
~he Protection of Literary and Artistic 
Works. as revised alParis onJuly 24. 
1971. Thel5emeConvention 
Jmplementation Act of 1Q88 (Pub.L. 100­
568.102 Stat. 2853; October 31,1988). 
enacted to amend the Cop;'1ight Act to 
conform it to the requ.irementl of the 

, ~me Convention in order to permit the 
.... ...."Hed Stales to adhere to Berne. also 
~ecameeffective on March 1. 1989. The 

Copyright Office reviewed its existing 
regulations to determine which. if any, 
are affected by the Implementation Act. 
The O!Tice h8ll concludtii that the 
lrupiementation Act requfres only 
minimal. non-.sUbstantive c.hJulies in the 
Copyright Office rqulalioDs. The 
adiustments are described below, 

:Section4D1 of the 'Copyright Act 
fonnerty provided lhat whenever.a,work 
protected wuler title 17 USC. is 
publlsbed by.autAority of the· CIO~yriabt 
owur...·aoU. of-coprrilht Ual1.JiM 
placed on all.pwb1iclyliiltributed cq..... 
frdm.-Web dIe·WOK.Q8J1'bt·vieuaUy 
perceiYed.wtthor wiUlout the tid Df.a 
mach1D.... cieYtce.The-Beme 
Imp__tation Act ma" tbe-u.ob 
copyrlaht IlOticlr-nmtary for WDab 
first pllblist.dan oniftm"MIrdl'1.:'-. 
Thi••tatutoryamandraentiJapaeti
I 2OU(btP~(lHD} of tile npjatiDal 
concemilV-lJ'Ollplegiltrationo of 
coatrt.1inI·to pm0dtc8&a:Tbe
exilUas'"..tiDinequire..... 
candlttao to trOUPresi.tNtion. tbet ndl 
of the cantrtbution. mult bear • 
.eparate cQpyrjsbt notice. nm 
resuJation alto requires' that. tne name:'Gf 
the"owneroh:opyrJaht in each work.lor 
an abbreviation by whic:b;the name can 
be.recosnWrd. or. 88neraUyknoWD 
altemative deallnation of theowner) 
IDMt be tbe-.ame in aRh noUc:e:Jnview 
or ltalnCODii.teRCY WiIh tJ1e..&maDdaif 
.tatut•• "1202.3{b)(5)(i)(D) i. amud.edto 
provide that the notice requirement 
ap"elf' to ..,PIt. lirat'pubtished 
before March 1. 1989. 

a. Notice .... Madatory ~polit 

Seetioo401(e) of'the'Cop)Tlgbt Act 
authorizes' tile Librlny of COIIg:rns to 
copy unpublished transmission 
programs off the air under limited 
conditions. Before 'Mercht. 1989. if the 
tru....ion.program 'IN" dedared to 
be publiaAed in"the.United State....nd 
contained a notice of copyright. the 
Library o£.CongreSl was authorizad to 
retain the ~py in aatilifaction of leetlan 
407 (a)_ad (b). In eliminatiDg:tlle-notice 
requin...m. theBerne ImplementlllUon 
Act makes all work. publtahed in the 
United StaIB. on or after'Mlm:h 1.'1889. 
in which copyright is claimed. subject to 
deposlt in the Library of Congress. 
whether or not they bear a copyright 
notice. Subsections 202.22(c)(7) and 
202.Z2(c)(8)(ii) of the regulations 
concemiDg retention of publi.ahed 
transmission programs and conversion 
of a notice by the Library that a'progrlm 
is being copied off the air to a demand 
under &ub8ectiona 407(a}sad 407(b) 
when it ialearned that the transmi.sion 
program it published. were predicated 
01\. publication of the copies with notice 
of copyrisht. Tbe8e aubaectioD8 are 
being' ameftded to remoV1l all reference 
to notice of copyright. 

'.Am......,.........
 
Sectionmuo of the replatiol1l 

govll'Df themethodaof alftxation of the 
notice and RMpt4b1e poeitiolll for 
placm, tile DDtioe.-:nua I"f8Iilationwaa 
i••u~uant.to.a.dion.401(l;)of.the 
eop,ript-Actof18'18" titla.17 of.tAe-lI.S. 
Code. whiCh.iI.amcballPd by.the Beme 
Implementation. Act of 18. 11aat is. 
althOl,llh tbelIerRe.lmp-..ntation AGt 
b'aMf1l"'-Utice.from, a-mand.ton' 
provilMn10 _ uptlooaJ. proYiama. if.the 
copyright CJl'Qe(\ UIU ROUae· of 
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copyright. the owaer.BlUit .fflX the 
notice in the l.tutoTY form endpOIition 
to obtain an evidentiary benefit. At 
provided in tiI.ltstute. the Te8Ulatiooa 
issued by the- Copyiight Office BDverniDs 
affixati. 8nd:,..ition: of the notice 
provia _ampl-. of acceptable lIotice. 
but the-epecifiClltione of d1e regulation 
are not .exluuIItive. 

The: Office hu determined therefore 
that Aodlanseneedbe mede in 1201.20 
of the NSuJatitml. 

4. JukeboxCompdlory: Li~ 

Section 201.1&ot tlle resuhationa 
prescribes-the procedures'to· brfottowed 
byupmttore of cotn-operaled 
phOliUhlCUiU l'iaJ'8i"l rjulceboxei"}"wtro 
seek to obtatn'n:omputlory licenae.•s 
appiicable. under section 11iS of the 
CoRYriihtAct.11tle11'of the' U:8..Code. 
In die Benur lmplermmtation Act oh-. 
Canpn muptethrewuctian'1t'tM. that 
encouraf81'tmnepruentBtivee of 
authors arrd jukebox operators' to 
negotiate licenln'or lubmit to 
arbitration. In Ueuof resort to. 
compulsory lictmle,' If negotiations fall. 
the..tetubt.proYidn daat the compulIory 
license provisions of section 118woultf 
come into operation. based upon • 
finding- by ttle CQpyright Royalty 
Tribunal. 

On March "'28. .19QO. the,Copyright 
Royalty .Tribunal anDounced the 
luspensionof the jukebox eDmpulaory 
license throash- DecemlJer31. 1999. 
based on-e rJDdJ.ng th.t- anli80tiated 
license il in effect covenn, • quantity of 
music not Ilibet8atl.Uysmeller than the 
quantity of DWslc performed on 
jukeboxes from Mardll. 1988-to March 
1. 1989. the -tye.r of the compulsory 
license before las-Bente Implementation 
Act took eff~t. The Copyright Office 
had earlier determined lh.t it would not 
process .nylt19O applications for B 

compu)sory Ucense. pending the 
decision of the Copyright Royalty 
Tribunal. l1tel'lfol'l. no compulsory 
licenses were ..sued in calendar 1lIIIO. 
and the.uspe..ion is in effect for 10 
years. Jukebox operatoll8DWst obtain • 
license from the copyright owner or the 
performing rightt societie•. Under the 
agreement between the Amusement .nd 
Music Operators of America (AMOA) -­
and the three performing riptt societies. 
the 1990license fee wal $21S for the first 
jukebox. $55each for jukeboxes 2-10. 
and S48each for eleven or more 
jukeboxes. The license fee will be 
adjusted for 1991 and subsequent ye.... 
under. formulli that tak.. account of 
the number of Jukeboxes licensed In 
relation to the "benchm.rk" roy.lty pool 
agreed to by the parties. 

The Copyright Office i. ameadinl 
section 201.18 of the regula tiona to make 
clear that the compulsory licenae is 
suepended through December 31. 1999. 

The regulations continue to govern 
procedurel for Jukebox operators 
belatedly seeking to comply with the 
compulsory license for calendar year 
1989and earlier. and the regulations 
may apply in the year 2000. depending 
on the finding of the Copyright Royalty 
Tribunal regarding the existence of 
voluntary licensel in lufncient 
quantities. 

With respect to the Regulatory 
Flexibility Act. the Copyright Office 
takes the position that this Act does not 
apply to Copyrisht Office rulemaking. 
The Copyrisht Office is • department of 
the Ubr.ry of Consress. which is part of 
the legisl.tive branch. Neither the 
Library of Congrell nor the Copyright 
Office i••n "agency" within the 
.me.ning of the Administrative 
Procedure Act of June 11, 1948, •• 
amended (title 5. chapter 1I of the U.S. 
Code. subch.pter D .nd chapter 7). The 
Regulatory Flexibility Act consequently 
do.. not .pply to the Copyright Oftice 
since th.t Act .ffect. only tho.e entitie. 
of the Feder.l Government th.t .re 
agencie••• deDned in the 
Adminiltr.tive Procedure Act. 1 

Altem.tively, if it i.later determined 
by • court of competent Jurisdiction that 
the Copyright Office il an "agency" 
subject to the Regulatory P1exibUity Act. 
the Regilter of Copyrishtt hal 
determined th.t thi. final regul.tion win 
h.ve no IIgnificant imp.ct on sman 
businellel. 

lJat of Subjectlla erR Putl201 aad 
2OZ: 

CopyriJht N81atr.tion. 

FluI ReplatlODI 

In consideration of the foregoing.
 
parts 201and 202of 37CFR chapter D
 
are amended a. follows:
 

PART201-(AMENDED] 

1. The .uthority citation for part Z01 
continues to read in part •• follows: 

Authority: SectiOil 702, 80 StaL 2541: 17 
U.s.c. 702;. • • I 201.18 II allOlaIuedunder 
17 U.S.C.tt&. 

2. Section 201.18(a) i. revised to read 
as follows: 

I 101.1' [AIMncIM] 

(a) General. Thi. lection prescribe. 
the procedure. to be followed by 

operators of coin-operated phonorecord 
players who wish to obtain a 
compulsory license for the public 
performance of aondramatic musical 
works. and by the Copyright Office in 

~~tl~ ~;:~~=t~d~:'t~:~3; ::6 ch e 
amended by Public Law 94-553. The 
terms "operator" and "coin-operated 
phonorecord player" have the meanings 
given to them by paragraph (e) of that 
section. In calendar 1990 and thereafter 
through December 31. 1999. this 
compullory licenee is suspended by 
decision of the Copyright Royalty 
Tribunal pursuant to section 116A of 
title 11 of the United States Code. as 
.mended by the Berne Implementation 
Act of 1988.Public Law 100-568.During 
thil period. operators of coin-operated 
phonorecord players who publicly 
perform aondramatic musical workl 
mUlt obt.in • negotiated license from 
the copyriaht owner or duly authorized 
.gent IUCh as • performing rights 
society. 

PARTao2-{AMENDED] 

3. The .uthority citation for part 202 is 
.mended by addina the followtns 
citation: 

Au.....tr.StcUOil 7OZ. 80 Stat.2541: 17 
U.s.c. 7Oa;. • • .. ZOU aDCI m.z2 are ~ 

allO Iuued aDd. 17 usc fill and ... • .1­
4. Section 20U(b)(S)(I)(D) i. revised t~ 

read •• fonowa: 

• IOU [AIMndId) 

(b). • • 
(5)· • • 
(i)· • • 
(D) Each of the worka. if ftrIt 

publi.bed before March 1. 1989. bore • 
seDarste cODvrUlht notice. and the n.me 
of the owner of copyright in each work 
(or an abbreviation by which the name 
can be recognized. or. generally known 
altemltive designation of the owner) 
wa. the same in each notice; and 

5. Section 2D2.22(c) (7)and (8)are 
revised to read .s follows: 

• 2OU2 [Amended] 

(e)· • • 
(7) II it is declared th.t the program 

w.s published .t the time of 
transmission. the Ubrary of Congress Is 
entitled under this section to retain the 
copy to latilfy the depo.it requiremenl_ 
of section 407(a)of Utle17 of the Unite~ . .Jj 
St.tes Code. ....."" 

2 



(8) The Library of Congress in making 
fixations of unpublished transmission 
programs transmitted by commercial 
broadcast stations shall not do so 

.ithout notifying the transmitting 
" :ganization or its agent that such 

2bztctivity is taking place. In the case of 
network stations. the notification will be 
sent to the particular network. In the 
case of any other commercial 
broadcasting station. the notification 
will be sent to the particular broadcast 
station that has transmitted. or will 
transmit. the program. Such notice shall. 
if possible. be given by the Library of 

Congress prior to the time of broadcast. 
In every case. the Library of Congress 
shall transmit such notice no later than 
fourteen days after such fixation has 
occurred. Such notice shall contain: 

(i) The identification. by title and time 
of broadcast. of the transmission 
program in question; 

(ii) A brief statement asserting the 
Library of Congress' belief that the 
transmission program has been. or will 
be by the date of transmission. fixed 
and is unpublished. together with 
language converting the notice to • 

demand for deposit under section 407(a) 
and (b) of title 17 of the United States 
Code. if the transmission program has 
been published in the United States. 

Dated: February 14. 1ll9t. 
RalpbOmaa. 
Regi6terofCopyright 

Approved: 
J-- H. BIIUqtoa. 
The Librarian ofConsreu. 

[PR Doc. tn~ Filed 2-25-91; 8:46 ami 
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