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seem to mean that despite the broad catchalfclause and the similarly 
broad language of section 1, H.U. 12549 returns to the accepted inter­
pretation of tne ~resent act, so that if a subject does not lit into an 
enumerated classification, it is unlikely to be protected. Although 
this interpretation creates an ambiguity, III mundane terms it is log­
ical. The interests opposed to copyrighting records pressured the 
Patents Committee into withdrawing protection for them, and the 
Committee did so, without paying heed to the resultant paradox­
the prospect that the unamended broad language might either force 
an undesired protection of records or force the putative subjects of • 
copyright protection into adherence to the enumerated classifications. 

H.R.s11948, 10976, 10364, and 10740. lOa- The 12d Congress in 1932, 
held hearings on four proposals,'?' all general revision bills, attempt­
ing, among other things, to expand the subjects of copyright. 

lI.R. 11948 provided, in section 1, that "authors are secured copy­
right in all their writings." Section 3, entitled "copyrightable 
works," lists the writings of an author, with subsections (a) to (l) 
giving specific classifications. Subsection (m) is an attempt to pro­
vide a general classification, and reads as follows: "[the writings of 
an author include] miscellaneous writings including works mentioned 
in section 4 not enumerated above. The foregoin~ specifications shall 
not be held to limit the subject matter of copyright as defined in sec­
tion 1 of this Act." Section 4 is entitled "other works" and provides 
that-
translations, and compilations, abridgements, adaptations, and arrangements, in­
cluding sound disk records, sound film records, electrical transcriptions records, 
and perforated rolls, and arrangements and compilations for radio broadcasting 
and television or other versions of works, shall be regarded as new works and, 
to the extent that they are original copyright shall subsist therein.... 

Section 3(m), read in conjunction with section 4, seems to add the 
enumerated modes of communication in section 4 to the subject of 
copyright, and is primarily aimed at performers' rights and other 
rights in the performance of the record. Section 3 (m) is also a 
catch-all category which might seem to imply that Congress was in­
tending to expend all its constitutional power, deferring the decision 
on whether any unenumerated works are writings to the courts. The 
phrase "miscellaneous writings including works mentioned in section 
4" implies that works other than section 4 works are also protectable. 
Section 5 (c), which specifically denies copyright to "designs or pat­
terns," reinforces this conclusion since the necessity of spelling out 
exceptions demonstrates that Congress thought protection was being 
extended beyond the enumerated works. Again, however, caution is 
advisable in following the maxim eepresio unius, for the bill might 
contain this exception merely to soothe an agitated interest group, and 
this express exception might not necessarily mean that the draftsmen 
intended to include all else. 

R.R. 10976 is, insofar as pertinent, the same as R.R. 11948.lO~ R.R. 
10364 modifies the word "writings" by providing in section 1 that 

108 72d Cong.• 2d Sess. (1932).
1" H.R. 11948: Introduced hy Slrovlch and referred to Committee on Patents. 71'1 Congo

Rec. 9803 (1932). H.R. 10976: Introduced by Slrovlch and referred to Committee on 
Patents. 75 Cong, Rec. 7159 (1032). Reported back. Id. at 71'119. H.R. 10364: Intro­
duced by Sirovich and referred to Committee on Patents. 75 Congo Rec. 5722 (1932).
H.R. 10740: Introduced by Slrovlch and referred to Committee on Patents. 71'1 Congo
Rec.6692 (1932). 

100 Section 5(c) here Is also Identical with 15(c) of H.R. 11948. 
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"authors who create literary, artistic or scientific writings are granted 
copyright therein." This modification might imply that the congres­
sional framers considered the word "writings" to include subjects other 
than those of literature, art, or science, such as parts of machinery and 
other objects they did not desire to copyright. An intent to protect 
all writin~s within the fields of literature, art, or science may be 
inferred since section 3 provides that-
the literary, artistic, and scientific writings of an author include ... (0) com­
posite works mentioned in section 4 and not enumerated above; and (p) mis­
cellaneous works embodying literary, artistic or scientific creations of authors. 

Section 4 is the same substantially as section 4 in H.R. 11948. Thus, 
H.R. 10364 seems to go slightly further in expressing desire to copy­
right works not specifically listed than does H.R.s 10976 or 11948, 
since section 3(p) IS a new and separate general classification, in addi­
tion to the classification in section 3(0). However, section 3(m) in 
H.R.s 11948 and 10976 indicates that section 4 works are not the only 
works registrable in that category, since it says "miscellaneous writings 
including works mentioned in section 4," whereas the equivalent sec­
tion 3(0) in H.R. 10364indicates that the section 4 works are the sole 
works registrable under section 3(0) . Hence, in the latter bill, a 
separate category is needed for works not listed in either section 3 or 
section 4. That is, section 3(m) in H.R.s 11948 and 10976 includes 
the same subjects as are included in sections 3(0) and 3(p} of H.R. 
10364. Thus, the desire to expend the entire constitutional grant is 
not expressed much more strongly in H.R. 10364. However, congres­
sional awareness of the uncertainty regarding the extent of coverage 
under sections 4 and 5 of the present act 106 is reflected in the strength 
of the language in all three bills.':" 

H.R. 10740 is similar to H.R. 10364,except that miscellaneous works 
embodying literary, artistic, or scientific creations are combined in 
one classification with section 4 works. 

S. 3047.1os-This bill would have amended section 4 of the 1909 
act 109 to read: 
that the works for which copyright may be secured under this Act shall include 
all the writings of an author, whatever the mode or form of their expression. 

This language, although similar to that of H.R. 6990,110 is not as 
sweel?ing. Also, the amendments to section 5 of the 1909 act,111 which 
add choreographic works and pantomimes, the scenic arranjf.ement of
acting form of which is fixed in writing or otherwise," 112 works of 
architecture, or models or designs for architectural works," 113 and 
"works prepared expressly for radio broadcasting, or for recording by 
means of electrical or mechanical transcription, including programs 

'" See text of f f 41_5 in notes 61,062 supra. In I 5 see partIcularly the final clause. 
10'1 Section 5(c) In noR. 10864 Is also Identical with 15(c) In H.R.s 10976 and 11948. 

ThIs is addItional evIdence that the CommIttee thought It was copyrIghting everythIng
that could be copyrIghted, sInce It felt it necessary to specIfically exempt what it dId 
not wIsh to cover. 

101 74th Congo, 1st Sess. (1985). Introduced by McDulfy and referred to Committee on 
Patents, 79 Congo Rec. 9257 (1985). Reported back, Id. at 94104. Debated, Ido at 10059, 
12054, 12181, 12249, 12257, '12475, 12559, 12611. Amended and passed In Senate, id. 
at 12615. Referred to House CommIttee on Patents, Id, at 12904. Debated, 80 Congo
Rec. 1942 (1986). 

100 See note 61 supra. 
uo See quote In text followIng note 86 supra. 
1U See note 62 supra. 
us 14 (m ) . 
111 4(n). 
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and continuities insofar as they embody original work of author­
ship," 114 indicate a lack of intent to copyright everything copyright. 
able under the Constitution. Although the phrase at the end of sec­
tion 5 in the 1909act 115 is presumably left intact and section 4 contains 
sweeping language, the difficulty in determining whether the statute 
would copyright anything not enumerated within it, which was 
experienced under the 1909act l is present here. 

H.R.I1J,20P6-In 1936,during the 2d session of the 74th Congress, 
H.R. 11420 was introduced into oommittee.s" Section 4 of this bill is 
the same as in S. 3047above, and section 5 is also substantialll similar, 
except for subsection (0), which provides for registration 0 "miscel­
laneous writings, including works mentioned in section 6 not enumer­
ated above." Section 6 reads, "copyri~ht shall subsist in compilations, 
abridgments, translations, dramatizations, adaptations, picturizations, 
novelIzations; and arrangements." Section 7 specifically denies copy­
right to "designs, or textiles, or patterns for wearing apparel, or pic­
torial representations of such designs or patterns" 11S or to-­
renditions, interpretations, mechanical and electrical recordings and transcrip­
tions, in respect of any work the author of which shall not have consented in 
writing to the securing of copyright in such ... recordings....110 

The latter clause by implication protects these interpretations of rec­
ords when the author has consented. Since there is no specific classifi­
cation section for records, this protection indicates that the specific 
classifications of section 5 are not exclusive and reinforces the view 
that section 5(0) meant to spend the entire constitutional grant. Al­
though section 5(n) classifies for registration "works prepared ex­
pressly for radio broadcasting or for recording by means of electrical 
or mechanical transcription," these are not the same subjects as in 
section 7 (d) . The section 5(n) grant is unconditional whereas the 
section 7 grant forbids copyright without consent of the author. The 
only way to resolve this ambiguity is to interpret "works prepared 

for recording" as not including "interpretations ... in such re­
cordings." A further indication that these subjects are not the same 
is the fact that in H.R. 10632, mentioned below, both are included in 
section 5 120 and are thus established as separate categories. 

H.R.I063£?12l-This bill, introduced 122 at the same session as H.R. 
11420,would have amended section 4 of the present act by providinp:­
That the works for which copyright may be secured . . . shall include all the 
writings of an author, whatever the mode or form of their expression, and all 
renditions and interpretations of a performer and/or interpreter of any musical. 
literary, dramatic work, or other compositions, whatever the mode or form of 

• such renditions, performances, or interpretations. 

This broad language suggests the correctness of Professor Chafee's 
theory that the word "writmgs" in the statute is more narrowly defined 
than It is in the Oonstitutiori.v" Here, section 4 gives copyright to "all 
the writings of an author . . . and all renditions and interpretations 

u< § 4(0). 
l1lI See note 62 supra. 
ue 74th Cong., 2d Sess. (1936). 

(1:;I)~troduced by Slrovlch and referred to Committee on Patents. 80 Congo Rec.272li 
11017 

( C) .UI 7(d). 
uo lli(o), (n). 
m 4th Cong., 2d Sess. (1986). 
>II Introduced by Daly and referred to CommIttee on Patents. 80 Cons. ReI!. 1086 (1986). 
>II See Chatee, lIupra note 68. at 1104. 
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of a performer...." Since this grant shows that renditions are some­
thing more than writings, and since Congress cannot constitutionally 
protect anything but a writing, it seems that the draftsmen were fol­
lowing Professor Chafee's idea and saying that constitutional concept 
of authors and writings includes at least those renditions and perform­
ers covered by the statute. But the poor draftsmanship of many of 
the copyright bills forbids implying too much from this language 
which mav have been inadvertent, 

Section' 5 of the 1909 act 124 is amended to include, among other 
thinzs, "works prepared expressly for radio broadcastinz, or for 
recording by means of electricar or mechanical transcription." 1211 

Subsection (n) 126 provides for registration of-
the tnterpretattons. rendltlons, readlnes, and performances of any work when 
meehnnleally reproduced by phonograph record, disks, sound-track tapes, or any 
and nil other substances and means, containing thereon or conveying a reprodue­
tion of such interpretations, renditions, readingS, and performances. 

It is puzzling: to determine the borderline between section 5 (0) and 
5(n), a distinction not so obviously drawn as in R.R. 11420.12T 

HR. 12/O.12s- This bi1l 129 provided for amending section 5 (m)1so of 
the present act by substituting "recordings which embody and preserve 
any acoustic work in a fixed permanent form . . . on any . . . (sub­
stance) . . . bv means of which it may be acoustically communicated 
or reproduced." This seems to have been primarily aimed at protect­
ing performers' rights by extending the concept of writings to include 
communications through the sense of hearing, if such communications 
are embodied in some concrete object. 1S1 

Oonclu8io118.-The most apparent fact which can be drawn is that 
the constitutional definition of "writings" has not been the controlling 
factor in Congress' decisions on the extension of copyright protec­
tion."" Since 1'790 Congress has shown It readiness to protect property 

12' Spe note 62 supra. 
,.. ~ 5(0). 
". This is probably a misprint for subsoctton (p), since It succeeds subsection (0). It is 

printed this way In Hpsrlngs, supra note 101, at 8-10. For statements urglng passage of a 
similar bill, see ibid. For statements urging defeat, see statements of Gene BUCk, Id, at 18,
anrl Lonls Frohlich, hI. n1 24. 

'27 ReI' text at notes 119-20 supra. 
128 80th Cong., 1st Spss. (1947).
'20 Introduced by Scott and referred to Committee on the Judiciary, 93 Congo Rec. 552 

(1947).
13. Ree note 77 supra.
'" The subeommlt tee of the Amertean Rar Association SectIon of Pntents, Trnde-Marks 

and Convrtglrt Law dlsnpprore.1 thIs section of the hili. ABA, Pntent, Tradp·Mnrk '" 
Copyright Law SC'ctlon, Committee R"ports 10 be Presented nt AnnunlllIeptlng 1053 (1948).
Arguments by witnesses on the unconstltutionnllty of proposed copyrIght bills has not 
prevented Congress from l)ns8InA' dubtous sections In the past. Opponents of f 1, which 
gave rights of mechanical renroductton to cOPlrlfht owners, and thus overrode White-Smith 
MU8ic PublisMng Co. v, Apollo Co., 209 U.... (908), contended thIs sectton was un­
constitutional. The vl"w wns that the Constitution states that authors shall be protected
in their writinj:(s, nnd thus thpy could not he prnteeted aealnst means other tban writings.
Stntement of Horace Pettit, in Henrlnj:(s Before the Committees on Patents of the Senate 
and HOUH" of ReprPRPntntlvps, on Pendlnz BIlIH to Amend and Consolidate The Acts Re­
spectln/: Copyrlj(ht 2711 (1908), The rejection of this argument and the mnny sub silentio 
decisions uphnldlng the constltutlonnllty of this part of the 1909 net Inrllcnte ettber that 
the authors' rij:(hts to prohIbit use by anyone Is not restrlctpil to use through wrttlngs, 
contru ry to Mr. J'pUlt's I'ontentlon, or thnt all of the f 1 rights, whIch deal with the 
exclusive rigbts of copyrlo:bt owners, are "writings." If that latter view Is followed, 
the definition of "wrtttnjrs" would he expanded so for that it would even include oral works 
under ~ 1 (c). The ti,'st "Iew Is probnhlv the correct one. 

It was also contended that the provision In f 1 (e), I\'rantlng a compulsory license to 
all record manufacture-rs as SOOlJ as one recorded the song; was unconstitutIonal as vlola­
tive of the coustltutlonal phrase "exelustve rll!'lIt," Ree, 1'.1\'., Statement of Nathan 
Burkan, Cou nsel, Music Puhltshers Ass'n, id. at· 2113.( 234: Statement of Robert Under­
wood Johnson, Spcrptn!'l' COPl'1 rh:ht I,eagup, Id. at '161. Nerl"rthpless, the section was 
passed. See FenningJJhe Or gin of the Patent and Copyright Clause of the Constitu­
tion, 17 C:"o. L.J. 109 (1929): Note, 22 ChI. L. Rev.1l20 (1955). 

lIS Nowhere in the reports or hearings can an instance be found when it has controlled 
the deeislon. 
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having commercial value, although the bills have often been ambiguous 
and poorly drawn.v" 

CASE LAW 

Largely unnoticed and unquestioned, the courts have interpreted the 
copyright provision of the Constitution 134 far beyond its literal word­
ing. Very few courts have decided the question of copyrightability 
on the basis of whether particular objects were literally "writings" 
produced by "authors" or whether the framers intended the objects 
III question to be protected. As a matter of fact, very few courts even 
deal with the Constitution in their decisions delineating the proper 
subject matter of copyright. 

Even when the courts discuss the words in the Constitution, the 
analysis rarely includes any discussion of the literal or plain meaning 
of "writings" and "authors" or what the framers of the Constitution 
meant and why they used such explicit and limiting words. These 
words and their applicability to copyright subject matter are discussed 
on an entirely different level of meaning. 

These courts feel that section 8 (exclusive of "inventors" and "dis­
coveries") gives Congress the basic power to regulate copyrights; the 
clause "to promote the Progress of Science and useful Arts" embodies 
the various objectives and purposes of copyrights; the phrase "by 
securing for limited Times ... the exclusive Right" sets forth the 
method by which these objectives are to be accomplished; and 
"writings" and "authors" require that subjects must conform to cer­
tain principles, such as originality, creativity, and intellectual thought, 
before they are entitled to protection. In no instance is the particular 
form in which the object may exist the controlling consideration. 

In only two cases has the constitutionality of copyright legislation 
been passed upon by the United States Supreme Court. In the Trade-r 
Mark Oases 135 the power of Congress to include objects used as trade­
marks, such as engravings, etchings, and prints, was questioned. Their 
copyrightability was rejected, not on the ground that they were not 
literary productions, but rather because they lacked originality and 
creativity. In the second case, Burrow-Giles Lithographic 00. v, 
Sm'ony,136 the question of whether photographs were writings, i.e., 
literary productions, was thoroughly discussed. The Court rejected 
a literal interpretation of writings and held the photographs were 
copyrightable. 

Most courts have followed Burrow-Giles and assumed that the 
framers of the Constitution "by writings ... meant the literary 

..	 productions of ... authors." 137 Likewise, in a frequently cited 
decision of the Seventh Circuit Court of Appeals denying copyright 
protection to ticker tape reports of current events, the court said that 
unquestionably the framers of the Constitution had authorship of 
literary productions in mind in vesting Congress with power under. 
article I, section 8, and if "the intention of the framers . . . [were] 
to give boundary to the constitutional grant, many writings, to which 
copyright has since been extended, would have been excluded." 138 

133 It Is not to be presumr-d that this Is the only area In copyrfzh t Jaw "'hpre congres­
sional confusIon Is evIdent.
 

134 U.S. Conat., art. Y, § 8. cl. 8.
 
'" 100 U.S. 82 (1879).

188 111 n.s. 53 (1884).
 
1117 Yd. at 58.
 
,.. National Tel. NewH 00. v, WeHtern Unto.. T'et. 00., 119 Fed. 294, 297 (7th Ctr, 1902).
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Despite this restricted interpretation of the original meaning in­
tended by the framers, the courts do not seem to consider the literal 
definition of "writings" binding in deciding the issue of copyright­
ability. Occasionally, a court will refuse to extend protection to a 
particular object on the gronnd that it does not wish to expand the 
concept of "writings," but there seems to be no doubt these courts 
thought Congress could so expand it. l3D 

Whether they are granting or withholding copyright protection, the 
courts agree that the words "writing" and "authors" should be liber­
ally construed.':" Various phrases have been used to express this 
idea: "the words have received a broad interpretation by the 
courts"; 141 "both these words are susceptible of a more enlarged defini­
tion"; 142 "here as elsewhere, the constitution under judicial construc­
tion, has expanded to new conditions as they arose"; 143 and "the 
history of the copyright law does not justify so narrow a construction 
of the word 'writings'." 144 It is clear that even though they express 
the belief that the Constitution was intended only to give power to 
Congress to protect literary productions, they consider neither them­
selves nor Congress limited to protecting this form of subject matter. 
Apparently Mazer v. Stein states the currently accepted view that, at 
least since the decision of Burrow-Giles in 1884, the question is settled 
and it has been "made clear that 'writings' was not limited to chirog­
raphy and typography." 145 

Definitions of "Writings" and "Authors" by the Courts 
Writings.-The courts do not define writings as the from a particu­

lar subject matter but rather they determine if the subject matter 
meets certain standards or principles to which all objects, whatever 
their form, must conform if they are to be entitled to copyright 
protection. Writings, thus, are defined not in terms of concrete. 
tangible forms, but in terms of principles and standards. 

In the first definitive statement of the meaning of writings, the 
Supreme Court in the Trade-Mark Oases held that Congress had no 
power to protect trade-marks under article I, section 8, not because 
trade-marks were not in the form of "writings" as it might have 
declared by literally interpreting the word, but because writings of 
authors require originality. The Court went on to say that-
while the word writings may be liberally construed, as it has been, to include 
original designs for engravings, prints, etc., it is only such as are original, and 
ure founded in the creative powers of the mind. The writings which are to be 
protected are the fruits of intellectuaZ labor, embodied in the form of books, 
prints, engravings, and the like."" 

". See Music Publishing 00. v. Apollo 00.,209 U.S. 1 (1908) (player plano rolls) . Atlas 
Mlo. 00. v, Street cf: Smith, 204 Fed. 3~8 (8th Cir.) , appeal dismissed, 231 U.S. 348, cert. 
denied, 231 U.S. 755 (1913). cert. denied, 232 U.S. 724 (1914) (title of literary work) ; 
Oapitol RecordsJ.lnc. v. Mercury ReCOrds Oorp., 221 F. 2d 657 (2d Clr. 1955) ; J. L. Matt 
Iron Works v. vlow, 82 Fed. 316 (7th Cir. 1897) (catalogue of pictures) ; Jack AdeZman 
Inc. v. Sonners & Gordon, Inc., 112 F. Supp, 187 (S.D.N.Y. 1!J34) (dress). 

". 'I'rade-Marl, Oases, 100 U.S. 82 (1879) ; Courier Lithographing 00. v. Donaldson Litho­
graphing 00., 104 Fed. 993 (6th Clr. 1900), rev'd sub now. Bleistein v. Donaldson Litho­
graphing 00 ..• 188 U.S. 239 (1903) (the Supreme Court reversed the circuit court on the 
~round that it had interpreted this section of the Constitution too narrowly) ; J. L. Matt 
Iron Works v. Claw, supra note 139; Metro-Goldwyn-Mayer Distributing Oorp v. BiJou 
Theatre 00., 3 1<'. Supp. 66 (D. Mass. 1933) ; Hoague-Sprague cor». v, Frank O. Meller 00., 
31 F. 2d 583 (E.D.N.Y. 1929). 

141 Id, a t 584. . / 
'" Burrolo-Giles Lithograph 00. v . Saran", 111 U.S. 53, 57 (1884). 
143 National rei. News 00. v, Western Union rei. 00.,119 Fed. 294. 297 (7th Clr. 1902). 
144 Harper It Bros. v. Kalem 00., 169 Fed. 61,64 (2d Clr. 1909). a/!'d, 222 U.S. 55 (l!l11 i. 
143 347 U.S. at 210 n, 15. 
""Trade-Mark Oases, 100 U.S. 82. 94 (1879). 
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Since trade-marks were' the result of use' or accident and not of 
"fancy," "imagination," "genius," or "laborious thought," 147 they were 
not entitled to copyright protection. 

In similar words, the Supreme Court in 1884 held that Congress 
had the power to protect photographs, not because they were a form 
of literary production, but because writings included all forms "by 
which the ideas in the mind of the author are given visible expres­
sion." 148 Since the author of the photographs proved the­

.' facts of originality, of intellectual production, of thought, and conception ... 
[they were in the] class of inventions for which the Constitution intended that 
Congress should secure to him the exclusive right to use, publish and seil. ...14" 

On the basis of these two cases, other courts have similarly defined 
these words in terms of principles and standards, such as: "the ex­
pression of an idea, or thought, or conception" 15~) of the one who takes 
the photograph; subjects which "conveyor are capable of conveying 
the thought of an author"; 151 "creative, intellectual or aesthetic labor 
in the production of a concrete, tangible form" 152 resulting in an 
artistic creation; results and "fruits of intellectual labor"; 153 and 
"labor of the brain in these useful departments of life." 154 

Courts have expressly held the following objects to be "writings": 
an interest and discount time teller consisting of a diagram in con­
trasting colors with words, markings, and numerals; 155 pictorial 
illustrations of women's dresses; 156 code words for cable correspond­
ence; 157 a motion picture photoplay film; 158 and a chart for analyzing 
handwriting.v" Even in these cases which declare a specific subject 
to be a writing instead of saying a writing is the idea or expression 
of the thought or conception of the author, the courts say these ob­
jects are writings because they are original intellectual and creative 
conceptions. 

It IS interesting to note that in the cases involving the motion pic­
ture photoplay film and the handwriting chart, the courts discussed 
section 4 of the Copyright Act 160 which grants copyright protection 
to "all the writings of an author." Section 5 classifies the works for 
copyright registration but states that these specifications "shall not 
be held to limit the subject matter of copyright as defined in section 
4." 161 Both courts held that if the objects in issue could not be prop­
erly classified within the subjects mentioned in section 5, they were 
meant to be included as "writings" under section 4.162 Section 5 cer­
tainly specifies all forms of literary production so, to these courts at 

141 Ibid.
 
1<8 Burrow-Giles Lithographic 00. v. Barony, 111 U.S. 53. 58 (1884).
 
mMd~ , 
"'. American Mutoscope & Biograph 00. v. Edison Mfg. 00.,137 Fed. 262, 265 (C.C.D.N.J. 

1905).
"" Brown Instrument Co. v. Warner, 161 F. 2d 910, 911 (D.C. Clr.), cert, denied, 332 

U.S. 801 (1947).
"" Hoague-Sprague Oorp. v, Frank O. Meyer 00., 31 F. 2d 583 (E.D.N.Y. 1929).
 
""J. L. Matt Iron Works v. Claw, 82 Fed. 316, 318 (7th Cir. 1897).
 
lO' Natiunal Tel. News 00. v. Western Union Tel. 00., 119 Fed. 294, 297 (7th Clr. 1902).
 
'"~ Ed'wards & Deutsch Lithographing Co. v , Boorman, 15 F. 2d 35 (7th Clr. 1926).
 
158 National Cloak & Suit 00. v, Kaufman, 189 Fed. 215 (C.C.M.D. Pa. 1911).
 
151 Rei88 v, National Quotation Bureau, Inc., 276 Fed. 717 (S.D.N.Y.1921).
 
155 Metro-Goldwyn-Mayer Distributing Oorp. v, Biinu. Theatre 00., 3 F. Supp. 66 (D.
 

Mass. 1933),
". Deutscb v. Arnold., 98 r,'. 2d 686 (2d Clr. 1938). 
100 17 U.S.C. § 4 (19[;2). See wordIng III note 61 supra. 
'1117 U.S.C. § 5 (1952). See note 62 supra.
1" Deutsch v. Arnold, 98 F. 2d 686, 688 (2d Clr. 1938) ; Metro-Gold"'lIn. Maller l/i.trib"t· 

ing oor». v, Bijou Theatrff 00 .• 3 F. Supp. 66. 72 (D. Mass. 1933). 

46479-60--7 
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least, "writings" does not relate to the form ofthe object but to cer­
tain principles and standards generally consistent with those set 
forth in the Trade-Mark Oases and Burrow-Giles. 

The fact that courts do not consider "writings~' a limitation on form 
does not mean that any form or subject is entitled to copyright protec­
tion. "Writings" is defined as the expression or form by which the 
original ideas of the author are given expression, "Writings according 
to the courts are the results, fruits, or conceptions of original or creative 
intellectual thought or labor, with the primary emphasis on originality 
and intellection. 

Authors.-Probably the most frequently quoted definition of the 
nature of authorship is that of Lord Justice Cotten in Nottage v. J ack­
son,163 in 1883, stating that authorship involved "originating, making, 
producing, as the inventive or master mind, the thing which is to be 
protected, whether it be a drawing, or a painting, or a photograph." 1~ 

Similarly, a circuit court has stated that if the product would not 
have found existence in the form presented but for the distinctive 
individuality of mind from which it sprang, and if in makeup there 
is evinced some peculiar mental endowment, there is authorship.i" 
Another case defined authors as "all who exercise creative, intellectual, 
or aesthetic labor in the production of a concrete, tangible form." 166 

Interestingly, one court stated that a "man who goes through the 
streets of a town and puts down the names of each of the inhabitants, 
with their occupations and their street numbers, acquires material of 
which he is the author" 167 and is entitled to copyright protection. 

From these definitions of "authors," it is apparent' that an author is 
not defined as a t~pe of writer, but is analyzed on the same conceptual 
level as "writing. ' 

Some courts rely heavily on a broad definition of authorship to 
support their conclusions as to the copyrightability of a particular 
object.?" It is an expanding rather than limiting word. 
Reasons Given by the Courts for their Broad Interpretation of 

"lVritings" and "Authors" 
Such a broad definition and subtle interpretation of the rather 

precise and explicit words in section 8 would seem to require a great 
deal of explanation and rationalization on the part of the courts. 
Such, however, is not the case. Most courts probably feel Burrow­
Giles settled the issue and therefore do not discuss the reason for their 
interpretations. However, the Supreme Court in Burrow-Giles and 
a number of other courts have given reasons for their decisions. 

It should be made clear at the beginning of this discussion that the 
reasons given are usually mere dicta. However, these analyses, 
whether relevant or not to the particular holding in the case, are im­
portant because these are the basic assumptions and foundations upon 

'''11 Q.B.D. 627 (1883). 
,.. Jd. lit fi:l5. 
'65 Nationul Tel. News Co. v, Western Union Tel. oo., 119 Fed. 294, 2!l8 (7th Cir. 1!l02).
,•• HOflyue-8pmgue GrJl'p. v. Frank C. Meyer Oo., 31 F. 2d 583, 584 (E.D.N.Y. 1929)

(author of shot-box wrupptnza) , 
,., Jeuielers Circular 1'IlhliRhing Co. v. Keyston8 Puhlishing Co" 281 Fed. S3, 88 (2d

Clr. ]1l~2l. 
''''' See, e.g., Rushton v. Vitalc, 218 l~. 2d 434 (2d Cl r. H155) ; Alfred Bel! d' Co. v, 

catetao Fine Art,'!l Ine., 191 F. 2,1 99 (~d Clr. 1951) ; Trifari, Kt'u8"tl/fln &: FiRhel. /rIC, 
v, Chore! ()o., 164 F. Supp, 551 (S.D.N.Y. 1955); Fallv v. Uon altleon, 57 re,], 1)2
(C.C.S.D.N.Y. 1893l. But see International News Servo v. The ARsociate,1 Press, 248 
U.S. 215, 234 (1918), where the concept of author was used to find the report of news 
not a "writing." 
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which the courts have built the entire body of copyright law. With­
out these basic assumptions or rationalizations, whether expressly 
stated or not, the only conclusion one can reach is that for approxi­
mately 150 years Congress and the courts have been operating outside 
and in violation of an express power delegated to Congress. 

1. Reliance on Oonoressional Interpretation.-Some courts will 
justify their decisions on the ground that Congress for over 100 years 
has included objects in copyright statutes which are clearly not writ­
ings in the narrow literal sense of that word.?" This attitude was ex­
pressed by the Supreme Court in the Burrow-Giles case when it stated: 
The constructlon placed upon the Constttutton by the first act of 1790, and the 
act of 1802, by the men who were contemporary with its formation, many of 
whom were members of the convention which framed it, is of itself entitled to 
very great weight, and when it Is remembered that the rights thus estnhllahed 
have not been disputed elnring a period of noarly a centnrv, it is almost con­
clusive.... These statntes certn lnly answer the objection that books only, or 
writing in the limited sense of a book and its author, are within the constitutional 
provtsion.t" 

In a subsequent case affirmed by the Supreme Conrt, the Court of 
Appeals for the Second Circuit expressed a similar view. The "history 
of the Copyright law does not justify ... narrow construction of the 
word 'writings'." 171 The court went on to say in substance that since 
Congress has construed "writings" to cover various forms of expression 
including maps, charts, engravings, prints, paintings, and statuettes, 
and this action has been acquiesced in over fifty years, writings should 
not be strictly or narrowly interpreted by the courts.t? 

These cases are significant not only because they uphold the power 
of Congress to protect subject matter' beyond the common sense defini­
tion of "writings," but also for their frank reliance on congressional 
enactments as legitimate interpretations of the constitutional extent 
of the term. While it is well settled that the judiciary considers con­
gressional interpretation strongly persuasive, the courts cannot rely 
on it as conclusive. Their constitutional duty under the principle of 
judicial review wonld prevent allowing Congress to determine finally 
the extent of its delegated powers. Thus, some courts have found it 
necessary to explain their actions on grounds independent of congres­
sional actions in the copyright field. 

13. Dominance of the Phrase "to Promote the Progress of Science 
and Useful Arts."-Under this approach the courts have interpreted 
section 8 so as to emphasize the basic power of Congress to promote 
the progress of science and the useful arts. Congress under this gen­
eral power need not be closely restricted by the additional but secon­
dary qualifications in section 8. It can be argued, therefore, that the 
courts should not interpret "writings" and "authors" literally and by 
so doing hinder progress. 

For example, motion pictures were held to be photographs under 
the 1865 statute because to say that motion pictures were unknown 

109 See, e.g., Her-per <f, Bros. v. Karem Oo., 169 Fed. 61, 04-65 (2d Clr. 1909), af!d, 
222 U.S. 55 (1911); Mef>'o·GoldwlIlI-llJayer DI,~t1'iblltl"g Cor», v. J1ijou Theatre Co.. 3 
F. SllPP. 66 (D. Mass. 193HI; National Clonl: cf. ."Iuit 00. v. Knufman.. 189 Fed. 215, 
217-18 (C.C.~I.D. Pa, 1911). See also Taylor Lnstrumen.t Companle8 v. Faicleu-Broet 
o«, 139 F. 2d 98. 99-100 (7th Clr.), cert. denied, 321 U.S. 785 (1943); J. L. Matt Iron 
Work. v. Clow, 82 Fed. 316, 317-318 (7th Cir.1897).

17·111 U.S. at 57. 
171 Harper <f, Bros, v. Kalem 00., 169 Fed. 61, 64 (2d Clr. 1909), af!'d, 222 U.S. /)/)

(1911 ). 
170 Id. at 64-6lt 
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when the act covering photographs was passed in 1865 seemed to beg 
the question. "Such construction is at variance with the object of the 
act, which was passed to further the constitutional grant of power 'to 
promote the Progress of Science and useful Arts'." 173 Likewise, an­
other court held that the act of Congress including illustrations was 
passed in execution of the power which had as its object the promotion 
of science and the useful arts. Since a liberal construction of the 
clause would give effect to "its tenor and true intent," pictorial illustra­
tions' used to advertise dress fashions were considered the "writings 
of an author" under the Constitution.t" Original recipes on a label 
were protected because they possessed some value as intellectual com­
positions and also because they served some :purpose in promoting the 
progress of useful art, i.e., the progress of culinary arta!" 

In a leading case on the copyright protection of three-dimensional 
objects, Pellegrini v. Allegrini,176 the question of whether a statuette 
which constituted a candleholder was a "writing of an author" was 
not mentioned. Instead the court stated that the-
motive underlying design patents and copyrights of works of art is one which is 
readily appreciated. The beautiful and the development of a love of the beauti­
ful and of the artistic sense and taste is as much necessary to a well-rounded 
life as are the useful things. A like comment applies to our national life. 
It is well, therefore, to encourage the production of works of art. This policy 
is in line with, and in one sense an extension of, the policy avowed in our Consti­
tution "To promote the Progress of Science and useful Arts." 117 

It is interesting to note that some courts will consider this phrase in 
section 8 as a limitation on subjects which may be copyrighted. How­
ever, even considered as an additional limitation to the standards set 
forth in the Trade-Mark Oases 178 and Burrow-Giles,17O it is still ana­
lyzed as the basic power giving Congress the right to expand rather 
than restrict copyright protection. 

In J. L. Mott Iron Works v. Olow,180 a case often cited for its reason­
ing but probably overruled by the Supreme Court in Bleistein v. 
Donaldson Lithographing 00.,181 illustrations in a price catalogue of 
bathtubs, slop sinks, and washbowls were considered not copyright­
able, the court saying: 
Large discretion is lodged in the Congress with respect to the subjects which 
could properly be included within the constitutional provision; but that discre­
tion is not unlimited. . . . [It] is restricted to the promotion of the progress of 
science and the useful arts.'" 

This court approved the definition of writings set forth in the Trade­
Mark Oases and Burrow-Giles but implied that even if these illustra­
tions met the standards of these cases, which it doubted, the most im­
portant part of the section was the promotion of science and art. 

Although all of these courts consider the :principles of originality, 
creativity, and intellectual thought set forth m the Trade-Mark Oaeee 

... Edison v. Lubin, 122 Fed. 240, 242 (3d Clr. 1903).
 
"'National Oloak & SUit 00. v. KauJmanl 189 Fed. ais, 217-218 (C.C.M.D. Pa. 1911).
 
1711 Fargo Meroanttle 00. v. Breohet ~ RicMer 00., 29li Fed. 823 (8th Clr. 1924) .
 
... 2 F. 2d 610 (E.n. Pa. 1924).

11. Id. at 610-611.
 
171 100 U.S. 82 (1879).

'''111 U.S. sa (1884).
 
110 82 Fed. 816 (7th Cir. 1897).

181 188 U.S. 239 (1903).
 
181 82 Fed. at 318-20. See dtscusston In Eichel v. Marcin, 241 Fed. 404, 40S-09
 

(S.D.N.Y. 1913), In which the court denied copyright protection to the fundamental plot
of a flay on the ground that since the object of copyright was to promote selenee and 
u.stu arts, one would not withdraw ldeaa and conceptions from the .tocll: of materials 
to be ued by other anthon. 
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and Burrow-Giles binding on them, their analyses center primarily on 
the question of whether the object for which protection is sought 
promotes the progress of science and the useful arts. The form of the 
object in each of these cases is not the controlling factor. If the pro­
tection of the particular subject in question through copyright will 
fulfill what they consider the overriding l?urpose of section 8, it is en­
titled to such protection whether or not it IS literally a writing. Thus, 
if "authors" and "writings" were given a narrow construction it would 
hinder rather than foster this progress. Writings must mean more 
than mere form alone or the whole purpose of the constitutional grant 
of this power to Congress would be frustrated. 

3. Article I, Section 8, Clause 8 of the Oonstitution Embodies the 
Basic Ideas and Principles of the Oopyright Ooncept.-This interpre­
tation is based on the assumption that the Constitution gives Congress 
power to regulate copyright and, therefore, it should be expanded or 
restricted in accord with the purposes and objects of the concept of 
copyright. In other words, the courts look at the reasons for the 
existence of copyright protection, both statutory and common law, 
and grant or withhold such protection on the basis of these reasons. 
This approach quite naturally leads to an interpretation of "writings" 
and "authors" 111 terms of copyright principles. Undoubtedly, the 
courts are basing this analysis on the grant to Congress of the. power 
"To promote the Progress of Science and the useful Arts." However, 
the courts in this interpretation of the clause do not analyze it strictly 

. in terms of promoting progress, but rather taking clause 8 as a whole, 
they consider it an embodiment of copyright. Therefore, in order to 
determine what subjects are proper for copyright protection one must 
look at the reasons for the existence of copyright and if protection of 
the particular form in question is in line with these basic reasons, then 
it is entitled to protection under the Constitution. 

The courts apparently divide the basic reasons for the existence of 
copyright protection into roughly three catagories: (1) the inherent 
right of an author to his own works; (2) the right of an author to the 
rewards and fruits of his labor to encourage further production of such 
subjects; and (3) the benefit the public will derive from such en­
couragement to authors resulting in creation of objects of beauty and 
works which will increase the public's knowledge of the arts and 
sciences. 

With respect. to the inherent right of an author to his own works the
 
Supreme Court in Burrow-Giles stated that it is not-

to be supposed that the framers of the Constitution did Dot understand the
 
nature of copyright and the objects to which it was commonly applied, for
 
copyright, as the exclusive right of a man to the production of his own genius
 
or intellect, existed in England at that time....183 

Although this reasoning seems to contradict the earlier statement in 
this case that "writings" means "literary productions," 184 the Court 
felt that this was It logical interpretation since the whole question of 
the exclusive right to literary and intellectual productions had been 
freely discussed in the contest in England over the Statute of Anne,185 
prior to the adoption of the Constitution.>" 

188 111 U.S. at li8.
 
1M Ibid.
 
,sa8 Anne, e. 19 (1710).
 
,.. See Millar v. Tal/lor, 4 Burr. 2303. 98 Eng. Rep. 201 (K.B.1769). 
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In 1907 the Supreme Court again used this same approach to the 
Constitution in protecting a painting from being copied, stating that 
the foundation of copyright was the "natural dominion which every­
one has over his own ideas ... embodied in visible forms or char­
acters." 187 In the same year an Illinois circuit court of appeals held 
that a copyrighted piece of sculpture was entitled to protection be­
cause protection was in-
accord with the reason and spirit of the law. . .. [T]he copyright acts "secure 
to the author the original and natural rights, and it was said that the various 
provisions of the law in relation to copyrights should have a liberal construc­
tion, in order to give effect to what may be considered the inherent right of the 
author to his own work." 188 

However, this inherent right is not so much control over the "physi­
cal thing created, but the right of printing, publishing, and copy­
ing." 189 Thus, since section tl embodies the rights of copyright, Con­
gress has the power thereunder to protect the inherent right of the 
author to the publication and reproduction of his works of art or 
literature, and any statute which does so is valid. 

Overlapping this idea of the "inherent right" is the idea that a 
person is entitled to the rewards and fruits of his own labor which, 
In essence, means the right to publish, copy, and sell such works. As 
the Supreme Court said in 111azer v. Stein, "sacrificial days devoted 
to such creative activities deserve rewards commensurate with the 
services rendered." 190 Previously, the Supreme Court had on two 
other occasions expressed this same philosophy.>' Similarly, a federal 
district court stated that "men of ability who employed their time for 
the service of the community, may not be deprived. of their just merits 
and the reward of their ingenuity and labor." 192 

The third basic category of the concept of copyright is securing 
benefit for the public through granting temporary monopolies. This 
interpretation was succinctly stated by the Supreme Court in Mazer 
v.Stein when it stated that the copyright law was­
"intended definitely to grant valuable, enforceable rights to authors, publishers, 
etc., without burdensome requirements; 'to afford greater encouragement to 
the production of literary (or artistic) works of lasting benefit to the 
world'." •.. The economic philosophy behind the clause empower-ing Congress 
to grant .•. copyrtghts is the couvletlon that encouragement of individual 
elfort by personal gain Is the best way to advance public welfare through the 
talents of authors and inventors....lD3 

In an interesting case the Supreme Court held states could tax copy­

righted motion pictures in spite of the argument that copyrighted ob­

jects were immune because protected by federal law. The Court held
 
that-

the mere fact that a copyright is property derived from a grant by the United 
States Is insufficient to support the claim of exemption. Nor [does] the fact, 
that the grant is made in furtherance of a governmental policy of the United 
States, and because of the benefits which are deemed to accrue to the public in 
the execution of that pollcy. furnish ground for immunity [from state taxa­
tion].'" 

18' American TolJaoro 00. v. Werokmelster, 207 U.S. 284,290-291 (1907). 
183 Braoken v. Rosenthal, 151 Fpd. 136, 137 (e.C.N.D. 111.1907). 
~: American To!Jllcco 00. v. Werekmeister, 207 U.S. 284,298 (1907).

347 U.S. at 219.
 
101 See !Jubbs-Me"rill 00. v. Straue, 210 U.S. 339, 347 (1908); Amer/can Tobaooo 00. v.
 

Werckme.ster,207 U.S. 284,299 (1907). 
1111 Eichel v. Marcin, 241 j!'ed. 404, 410 (S.D.N.Y.1913). 
111 347 U.S. at 219. 
"'1I'0~ Film Oorp. v. DOllal, 286 U.8.123. 128 (1932). .. 
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The Court in its discussion of the nature of copyright under the 
Constitution said that-
the sole interest of the United States and the primary object in conferring tbe 
monopoly lie in the general benefits derived by the public from the labors of 
authors. A copyright, like a patent, is "at once the equivalent given by the pub­
lic for benefits bestowed by the genius and meditations and skill of individuals 
and the incentive to further efforts for the same Important objects." 1" 

The creator of a cartoon character of a horse was granted protection 
against reproductions of the horse in the form of toys, on the ground 
that it is "the commercial value of his property that ... IS pro­
tected," and this is done "to encourage the arts by securing to him 
the monopoly in the sale of the objection of the attraction." 196 

This interpretation has been used as one of the grounds to deny 
copyright protection to certain subjects. In these cases, the courts 
state that because protection of the particular subject matter would 
not benefit the public it is not entitled to protection. In the case involv­
ing illustrations of bath tubs and slop sinks one of the grounds on 
which they were declared unprotected was the fact that the object 
of the constitutional provision-
was to promote the dissemination of learning, by inducing intellectual labor in 
works which would promote the general knowledge in science and useful arts. 
It sought to stimulate original investigation, whether in literature, science or 
art for the betterment of the people, that they might be instructed and improved 
with respect to those subjects."? 

In very similar words aNew York district court refused to grant· 
protection to a fundamental plot which had been common property 
before the author wrote his play. "Copyright protection is extended 
to authors, mainly with a view to inducing them to give their ideas 
to the public so that they may be added to the intellectual store, acces­
ible to the people, and that they may be used for the intellectual ad­
vancement of mankind." 198 According to the analysis of the court, if 
this particular author were allowed to withdraw this idea for It plot 
from the stock of materials to be used by other authors this would de­
prive the world of improvements and retard the progress of the arts.1OO 

This interpretation has probably been largely responsible for the 
actual definitions given to "writings" and "authors." 

4. The (Ionstitutiori Is a Flexible Document, Interpreted in Light 
of New Arts and Methods of Reproduction.-Under this theory of 
judicial interpretation the courts have evolved the idea that the Con­
stitution was not meant to be a static document but should be in­
terpreted to take into consideration changes in society brought about 
through the developments in science and the arts. As new arts and 
methods of reproduction are developed, Congress has the power to 
enact new copyright laws to extend protection to these new subjects. 
Courts operating under this theory have granted protection to certain 
objects prior to their specific inclusion under the specifications set 
forth in the statute. . 

1.. rd. at 127.

1" King Features Syndicate v. Fleischer, 299 Fed. 533,536 (2d Clr. 1924).
 
191 J. L. Mott Iron Works v, ClOlO, 82 Fed. 316,319 (7th Clr. 1897).
 
"sEichel v. Ma.rcin, 241 Fed. 404,410 (S.D.N.Y.1913).

1··1d. at 408.
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The Supreme Court in the Burroui-Giles case stated that-
the only reason why photographs were not included in the extended list in the 
act of 1802 is probably that they did not exist, as photography as an art was 
then unknown, and the scientific principle on which it rests, and the chemicals 
and machinery by which it is operated, have all been discovered long since that 
Statute was enacted.i" 

Pictorial illustrations have been properly included in the copyright 
statutes because "in keeping pace with the growth of the subject of this 
constitutional provision, many statutes have been enacted, extending 
and enlarging Its protection." 201 

The two leading oases granting copyright protection to motion pic­
tures on the ground that they were photographs supported their ex­
pansion of both the statute ~ which did not expresslyprotect motion 
pictures 01' motion picture photoplay films when these cases were de­
cided) and the Constitution on this theory of a flexible constitution.s" 
In 1903 motion pictures were held to be photographs within the mean­
ing of the 1865statute because it was in accord with the purpose of the 
constitutional grant of power. 
When Congress amended the copyright act in 1865 to include photographs, it is 
not to be presumed it thought such art could not progress and no protection af­
forded such progress. It recognized there would be change and advance as in 
other subjects of copyright protectlon.f" 

A motion picture photoplay film not based on a novel or dramatic 
production was protected on the ground, among others, that it could be 
considered a "writing" under section 4 or a photograph under the 1865 
statute. In either case, the court said this decision was supportable 
because- . 
they were copyrightable and copyrighted under prior acts passed before they 
were invented.... While statutes should not be stretched to apply to new 
situations not fairly within their scope, they should not be so narrowly construed 
as to permit their evasion because of changing habits due to new inventions and 
discoveries.'" 

The court also referred to President Roosevelt's message to Congress 
in 1905in which he said: 
Our copyright laws urgently need revision. They are imperfect in definition, 
confused and inconsistent in expression; they omit provlsion for many articles 
which, under modern reproductive processes, are entitled to protection....2f16 

Similarly, the Court of Appeals for the Seventh Circuit expressed 
the view that the courts have extended protection to the literature of 
commerce which the old guild of authors would have disdained, such 
as catalogues, mathematical tables, statistics, and guide books, because 
"here as elsewhere, the constitution, under judicial construction, has 
been expanded to meet new conditions as they arose." 208 

If one accepts the philosophy that the words of the Constitution are 
susceptible of expanded meamng to handle unanticipated situations, 

200 111 U.s. at 58. 
20lNationai Cloak & Suit 00. v. Kaufman 189 Fed. 215, 218 (C.C.M.D. Pa, 1911) . 

. 202 Edi80n v. Lubin, 122 Fed. 240 (3d eIr. 1903) ; Metro-Goldwyn-Maller D·lstributing
Oor», v. Bijoll Theatre 00.,3 F. Supp. 66 (D. Mas8. 1933). ." ,.,. Edi80n v, LUbin, supra note 202, at 242. '
 

... Metro-Goldwyn-Mayer Di8tributing Oorp. v. Bljou Theatre 00., 3 F. SuPP. 66, 72
 
(D. Mass. 1933). 

2•• Id, at 71.
 
... National Tel. News Co. v. Western Union Tel. 00., 119 Fed. 294, 297 (7th elr. 1902)


(dfctum) , 
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this is a very credible approach. It is possible to say that at the time 
the Constitution was written the need for statutory copyright ex­
tended only to literary productions. Statutory copyright was needed 
to expand common-law copyright as the methods of reproduction 
made copying of literary works economically feasible. . 

All new a~ditions to copyright law since common-law copyright, 
including our own statutes, have been induced by the developments in 
the arts and the methods of reproduction. Therefore, within the spirit 
of section 8 it is possible to gIve a broad interpretation to "writings" 
and "authors" to include objects not within the literal definition of 
these words because the need to protect them was not known to the 
framers. 

This approach to the Constitution was probably best stated by 
Judge Learned Hand in a case upholding the copyrightability of cable 
code words. He said it is not true that the Constitution-
embalms inflexibly the habits of 1789 .... [I]ts grants of power to Congress 
comprise, not only what was then known, but what the ingenuity of men should 
devise thereafter.... [T]he new subject-matter must have some relation to 
the grant; but we interpret .it by the general practices of civilized peoples in 
similar fields, for it is not a strait-jacket, but a charter for a living people.207 

Subjeots Granted Oopyright Protection. Other Than Literary Pro­
duotions 

The courts have shown considerable leniency in applying the 
standards they have developed to construe section 8. As a matter of 
fact in most of the cases discussed below, the question of the Consti­
tution and its relation to copyright is not discussed. However, since 
most of them cite cases in which the Constitution is discussed as au­
thority for their decisions, presumably these courts are relying on the 
reasoning in the cited interpretations. 

1. Advertising.-It was the "circus poster case," Bleistein v. Don­
aldson Lithogra'f..hing 00.,208 that substantially modified the standards 
for copyrightability set forth in the Trade-Mark and Burrow-Giles 
cases, thus allowing the courts to grant copyright protection to a num­
ber of things which would not have been permitted under earlier stand­
ards. It must be noted again, however, that these are standards of 
copyright and have nothing to do with the form of the subject matter. 
In other words, the definitions of "writings" and "authors" set forth 
previously, though still valid and controlling must themselves be in­
terpreted broadly on the basis of the Bleistein. case. 

Prior to this "circus poster case," some courts had held that mate­
rials designed for no other purpose than mere advertising were not 
copyrightable, regardless of their form. In an early Supreme Court 
case, decided in 1891, a label for an ink bottle was denied protection 
because the object did not serve some purpose "other than as a mere 
advertisement or designation of the subject to which it is attached." 209 

Subsequently, other courts, ignoring the fact that the only thing sought 
to beprotected in that case was the statementon the label "water-proof 
drawing ink," held that illustrations in price catalogues of bathtubs 
and slop sinks"? and in circus poster advertisements were not copy­

... Reiss v, National Quotation Bureau, Inc., 276 Fed. 717,.719 (S.D.N.Y. 1921) . 
• 08 188 U.S. 239 (1903). •
2" Higgins v. KfUffel, 140 U.S. 428, 431 (1891). See also Oross v, 011pida Paper Prod­

!tct. 00., 117 F. SuPP. 191 (D.N.J. 19114). 
210 .T. L. Mott Iron Works v, Glow, 82 Fed. 316 (7th Clr. 1897). 
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rightable.v' It was held that to be protected pictures must have some 
other use, intrinsic merit, or value aside from just advertising.t" 

However, since the Supreme Court upheld the copyrightability of 
circus posters, advertisements have been almost unformly protected, 
whether they were pictures or merely a general lay-out. Justice 
Holmes stated in Bleietein. v. Donaldson: 
The Constitution does not limit the useful to that which satisfies immediate 
bodily needs.... A very modest grade of art has in it something irreducible, 
which is one man's alone. That something he may copyright unless there is a 
restriction in the words of the act.... A picture is none the less a picture and 
none the less a subject of copyright [despite the fact] that it is used for an 
advertisement.'" 

As a result of the Bleistein philosophy, photographs or illustrations 
used to advertise such things as dress fllshions,214 "B.V.D.'s," 215 and 
piston rings,216 have been held prol?er subjects of copyright. Pictures 
of vegetables were held to be copyrightable even though they had little 
artistic merit. The court felt it was enough if in details, designs, and 
combination of lines and colors a picture originated with the plaintiff 
and was in fact a v.icture, illustration, or work of art connected with 
the fine arts.t" LIkewise, an advertising lay-out containing pictures 
of cosmetics and toilet articles was granted copyright protection with 
little emphasis on originality. The court seemed to think that any 
work involving labor or brain skill should be protected because courts 
should seek to "increase rather than to restrict, the subject matter of 
copyright." 218 Recently, a case extended copyright protection even 
to an advertisement composed primarily of a dot-counting contest.r" 

Illustrations in catalogues used exclusively to sell the plaintiff's 
products have almost always been granted protection since the "circus 
poster case," including those with illustrations of electrical conduc­
tors,"? religious statuary,'?' and brass goods.222 The grant of copyright 
protection to pictures of extension shoes in a sales catalogue was 
upheld because the pictures were "originally designed and prepared 
by persons of skill and artistic capacity." .Although the pictures con­
tained little that was original, they were "quasi-artistic" and this was 
enough.223 

In none of these advertisements is a writing, in the literal sense, 
involved. But the only issue considered was whether they were the 
result of original or creative intellectual thought or labor as modified 
by the "modest grade of art" principle of the Bleisten. case 224 and 

'11 Oourier LithograpM"g 00. v. Donaldson Lithographing 00., 104 Fed. 993 (6th Clr. 
1900), rev'd sub. nom. Bleisteiw V. Donald80n, 188 U.S. 239 (1903) . 

.,. See aI80 Lamb V. Grand Rapi,I8 Scllool Furniture co., 39 Fed. 474 (e.C.W.D. Mich. 
1889) (protection denied to illustrations of furniture In price catalogue because court 
l!llid they had no value Independent of their use ali udverttsements) . 

..8188 U.S. at 249-51. A rigorous dlxsent support od the view that the clause In the 
Constitution did not embrnce mere adverttsements and thnt If the ohject had no connec­
tion with the fine art, or with Intrinsic vulne nther than advertising, It was without the 
obvious mennlng of the Conatttuttou, Id. at 252-53. 

'" National Claak &: Suit 00. v, Kowtmnn, 1119 Fed. 215 (C.C.M.D. Pa, 1911). Cf. 
L.	 A. We8terman 00. V. Di8patch Printing c«, 249 U.S. 100 (1919). 

". Golden Rule, Inc. V. H.V.D. co.,242 F"d. 929 (8th CII'. 1917). 
210 No-I,eak-O Pi8ton Rillll CO. V. Sorrts, 277 Fecl. 951 (4th Ctr, 1921).
"7 Stecher Lithograpllic 00. V. Duretrm IAtllOgraph 00., 233 Ferl. 601 (W.D.N.Y. 191(1). "8 Anselll v, Puritan Pharmaceutical 00., 61 F. 2d 131, 136 (8th Ctr, 1932), quoting

Well, American Copyright Law 277 (1IH7).
"0 Gordo" V. Weit·, 111 F. Supp. 117 (E.D. Mich. 1953). 
"'. Burndy Engineering 00. v, Penn· Unioll F,1I'c. Oorn., 25 F. ~UPll. 507 (w.n. Pa, 19118). 
:Da Prato. Statuary 00. v. G.illliani Statuary 00., 189 Fed. 90 (C.C.D. Minn. 1911).

J. H. Whtte },frg. 00. v, SIWPIl'O, 227 Fell. 957 (S.D.N.Y. 1915).
 
223 Oampbell v. Wire/Jack, 269 Fed. 372 (4th Clr. 192U) .
 
•" 188 U.S. at 239. 



COl?YRIGHT LAW REVISION	 95 

fulfilled the basic objectives of copyright. It is apparent from these 
advertising decisions that copyright standards, and thus the definition 
of "writings," have been considerably modified to meet new condi­
tions, particulnrly the rise of extensive advertising. However, the 
approach to article I, section 8 of the Constitution and its meaning 
has not been changed. The standards merely have been, and probably 
will continue to be, made more flexible. 

~. Photographs and Motion Pictures.-Photographs and motion 
pictures need little discussion since the grounds on which they have 
been held copyrightable have been considered previously. Suffice it 
to say that on the basis of the ideas expressed in the Burrow-Giles case 
and to a certain extent those in the Bleistein case, many photographs 
have been held proper subjects of copyright including those of the fol­
lowing subject matter: Colorado scenery/25 water falls,228 a scene on 
Fifth Avenue,227 and various persons.P" 

With similar reasoning, primarily because they were first held copy­
rightable as photographs, motion pictures depicting a ship launch­
ing 229 and telling a connected story,280 and simply a motion picture 
photo play 281 have been held protectable under the Constitution. Gen­
erally, the courts will say that since the production of these works 
requires the arranging, selecting, and utilizing of light, shadows, gen­
eral surroundings, and vantage point to secure the entire effect, they 
have the character of works of art. 

3. Paintings.-Although some of the copyright cases involving 
paintings were decided prior to the Burrow-Giles and Bleistein cases, 
the courts have generally used the same reasoning to uphold protec­
tion. 282 

In an engaging case it was held that a painting was entitled to copy­
right protection even though its theme had been taken from another 
picture. The court stated that "works of art, "to be cop,yrightable, 
do not . . . need to disclose the originality of invention. '288 A dis­
tinguishable variation of the same theme is sufficient. Similarly, a 
defendant in a later case claimed that mezzotint engravings of paint­
ings of old masters were not proper subjects of copyright because 
they were copies themselves, but the court said that it was sufficient if 
"the 'author' contributed something more than a 'merely trivial' vari­
ation, something recognizably 'his own'." 234 The court seemed to im­
ply in this decision that a copy of a painting by hand would always 
involve some variation entitling the subsequent picture to copyright. 

... Oleland v. Thaller, 121 Fed. 71 (8th Clr. 1903). 
'''Joumal PUblishing 00. v, Drake, 199 Fed. 572 (9th Clr. 1912). 
'21 Pagano v. 01la8. Be8eler 00.,234 FecI. 963 (S.D.N.Y. 1916) . 
... E.j.(.• Gros8 v, Rellgmn", 212 Fed. 930 (2d Clr. 1914) (nude girl); Falk v, Donaldson~ 

57 Fed. 32 (S.D.N.Y. 18931 (Miss !\Inrlowe) ; Falk v, T. P. Howell d 00., 37 Fed. 20:.:: 
(S.U.N.Y.	 1888) (girl portrayed as "Yum·Yum" In "the MlkofJo"). 

,.. B'1l80n v. Lubin, 122 Fell. 240 (3d Clr. 1903) (motion pIcture held to be "photo­
graph" to come within the statute). 

SSG American Mut08cope «; Biograph Co. v. Edi80n Mfg. 00., 137 Fed. 262 (C.C.D.N.J.
1905). 

131 Metro-Goldwvn-Mayer Distributing Oorp. v. Bijou Theatre 00., 3 F. Supp. 66 (D. Mass. 
1933) (motion picture copyrIghtable although not founded on copyrlgbtednovel 01' 
dramu tic compoaltlon j • 

... A mel"ica" Tobacco 00. v, Were/erne/8ter, 207 U.S. 284 (1907). The prImary Issues 
were teehulea l ones of nubtlcntton and notice. the court assuming the ropyrluhtllblJlty of 
patnttngs, See also sonumocner v, Schmenck«, 30 Fed. 690 (C.C.S.D.N.Y. 1887).i. Schu­
macher v. Schwencke, 25 Fed. 466 (C.C.S.D.N. Y. 1885). Cf. De Jonge d 00. v. Breuker 
d Keesler 00., 235 U.S. 33 (1014) (palntlng clearly copyrlgbtable but tecbnlcal requIre­
menta not fulfilled) • 

... Gerlach-Barklow 00. v. lIforrts & Bend/en, Inc., 23 F. 2d 150, 161 (2d Clr. 1927).
·"AI/red. Bell", 00. v, Oatalda Fine Arts, Inc., 191 F. 2d 99,103 (2d Clr. 1951). 
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Given a literal interpretation of "writings," the latter two cases 
lead directly into the question of why the framers seemed to exclude 
paintings and also sculpture from protection under the Constitution. 
An argument can be made that since paintings were recognized works 
of art at the time the Constitution was written, the framers intended 
by the term "writing's" to include only literary productions. 

If this argument IS valid, it is difficult to justify the actions of Con­
gress and the courts in deliberately ignoring the explicit intention of 
the framers. Are the courts justified in interpreting this clause of the 
Constitution in accord with what they conceive to be the general spirit 
of section 8 in the light of such a specific intent? Why did the 
framers not use broad words such as works or works of art if they 
were cognizant of the existence of other arts in addition to literary 
works? 

There seems to be no logical reason for the framers to have excluded 
paintings unless extensive copying of paintings was not possible at 
that time and they thought that common-law copyright offered suffi­
cient protection. It can be assumed that at the time the Constitution 
was written the only, or at least the most common, method of repro­
ducing a painting was by the hand of another painter. This method 
of copying, besides being laborious and expensive, would in very few 
instances result in an exact copy. As the latter two cases involving 
paintings implied, such copies probably involve enough variation to 
entitle them to common-law copyright protection also. Thus, com­
mon-law copyright was probably sufficient in 1789 to protect painters 
from other painters. However, with the development of new methods 
of reproduction such as photography, exact copies of paintings could 
be made easily and cheaply for sale. The need then developed for 
statutory copyright protection. 

Paintings and sculpture are certainly works which Congress and 
the courts deem worthy of copyright protection, and one could rea­
sonably infer that the framers would have also protected them if the 
need for statutory protection had existed at that time. Assuming 
that efficient methods of reproducing paintings were not in existence 
in 1789, the fact that paintings were not included in the Constitution 
adds considerable validity to the various theories, discussed previously, 
justifying a broad interpretation of "writings" and "authors." Ac­
cept the historical argument or not, no court has held a painting un­
protectable because it was not a writing or a painter not an author. 
Like all other cases, the analysis, whether the Constitution is discussed 
or not) has been devoted exclusively to determining whether the pre­
requisites of originality and creativity were met.

4. Maps.-Maps have been protected since the first copyright stat­
ute. The standards most often applied were expressed in a case in­
volving the infringement of automobile maps. The court said that 
"the elements of the copyright consist in the selection, arrangement, 
and presentation of the component parts." 286 If the maps show origi­
nality in preparation and represent skill, labor, and expense 286 or a 
modicum of creative work,287 this is sufficient. 

.. General Drafting 00. v. Andrew8, 87 F. 2d 1l4, 1111 (2d elr. 1930).
"'Ibld. 
., Andrew. v. Guenth6r PubluMnll' 00., 60 F. 2d Illlll, 11117 (S.D.N.Y. 1932) (protectton

denied because largely copied trom government publication). Many types ot maps have 
been held copyrightable, Including one showtnJ the paths ot electric railroads, Olobe 
New8paper 00. v. Walk6r, 210 U.S. 8116 (1908). and another the lire risks In a etty.
Sanbom Jlap " PublUMnll' 00. v. DaWn Plibll.h~nq 00., 89 Fed. 266 (C.C.N.D. Cal. 1889). 
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However, a recent case held that collecting information from various 
sources, all in the public domain, and spendmg "considerable time and 
effort to assemble and prepare this information for publication," was 
not sufficient to entitle the map to copyright protection.t" The court 
said: 
the presentation of information available to everybody, such as is found on 
maps, is protected only when the publisher of the map in ~estion obtains 
originally some of that information by the sweat of his own brow. 

Inclusion of maps in the copyright act of 1790, even prior in order 
to books, has given the courts one of their basic arguments for a broad 
interpretation of "writings." 

5. Oartoons.-Cartoons have been protected by copyright at least 
since 1903 when a Massachusetts circuit court held that copyrighted 
cartoons were infringed by a dramatic production which included 
characters copied from plaintiff's cartoons.>" In a similar case aNew 
York district court held that plaintiff's copyrighted cartoons of "Mutt 
and Jeff" were infringed by a dramatic performance.v" 

A leading case on the question of the elements which make cartoons 
proper subjects of copyright is King Features Syndicate v. Fleisher. 242 

Copyrighted cartoons of "Barney Google" and "Spark Plug" were 
held infringed by defendant's toy reproduction of "Sparky," the car­
toon horse. The court stated that-
plaintiff had the original conception of the idea of the concept of humor em­
bodied in the original cartoons. . •• 

The Copyright Act protects the conception of humor which a cartoonist may 
produce, as well as the conception of genius which an artist or sculptor may 
use. . .. The form of the horse, embodying the aspect of humor, was the 
essence of the cartoon; its end, within the artist's purpose, and its object, the 
production of amusement in contemplation. We think copyright law was in­
tended to give, protection to the creation of that form, protection to its value 
in that form....... 

The court went on to say that if the defendant were allowed to copy 
the form of the horse by producing a toy reproduction, he would 
be taking the "fruits of the cartoonist's genius which consisted in 
his capacity to entertain and amuse." 244 The same court ten years 
later held that a cartoon of "Betty Boop" was also a proper subject 
of copyright and was infringed by a doll copy.245 

The language employed m King Features Syndicate v. Fleischer 
seems to imply that the defendant was not copying a particular car­
toon but rather the concept of humor embodied in the form of the 
horse which was protected. 

However, it may be possible to reconcile these cartoon cases with 
others by reasoning that although the concept of humor is the thing 
protected, its only existence is in the form of the horse either as a toy 
or drawing. Form and the concept of humor are so interwoven in 
cartoon cases that reproduction of the concrete form in any medium 
will constitute a copying of plaintiff's artistic or creative production. 

In no way could these cartoons be protected under the Constitution 
if "writings" was literally interpreted, for the subject in each case was 

iII8 Amsterdam v. Triangle Publioatil1n., Ine., 189 F. 2d 104, 105 (3d Clr. 1951) . 
... Id. at 106. 
... Empire OUy Amusement 00. V. Wilton, 184 Fed. 132 eC.C.D. Mass. 1908). 
001 Hili v. Whalen'" Martell, ts«, 220 Fed. 359 (S.D.N.Y. 1914) . 
... 299 Fed. 583 (2d Clr. 1924).
248Id. 53(;-37. 
... Id. at 538 . 
... Fleischer StUdios, lno. v. Ralph A. Freundlich, ts«, 73 F. 2d 276 (24 Clr. 1984). 
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copyrighted cartoons with no words or connected story. Form is im­
portant in cartoon cases, as well as in cases involving three-dimensional 
works, but it is not placed in juxtaposition with "writings" in the Con­
stitution. Instead, the form is considered a writing if it is the result 
of original or creative thought or labor. It is then entitled' to copy-' 
right protection unless a court should hold, which is unlikely, that the 
particular cartoon does not "promote the Progress of Science and 
useful Arts" or that its protection would not under the basic copy­
right principles inure to the benefit of the public. Certainly art in­
cludes within its scope objects of humor, and it is reasonable to assume 
that the 'public will benefit from the encouragement of an artist with 
a "capacIty to entertain and amuse." 246 

In addition, these cases raise another question involving form. It 
is difficult to determine whether these courts were merely granting to 
the author all rights to reproduce the cartoon character in any medium, 
or whether a three-dimensional figure of this character is separately 
copyrightable. In these cases it did not make too much practical dif­
ference which was the proper theory, because if the cartoonist produced 
a three-dimensional figure of his cartoon character, no one could 
copy it. 

6. Three-Dimensional Subjects.-It is probably clearer in the three­
dimensional objects cases than in any other involving nonliterary ob­
jects (with the possible exception of phonograph records) that if any 
protection is to be granted, it can only be done constitutionally if a 
copyright-principles analysis rather than a form analysis of "writings" 
and "authors" is used. In all the following cases the courts have de­
cided to grant or withhold copyright protection to three-dimensional 
materials on the basis of the same copyright standards and the reasons 
therefor which courts have applied in order to protect other non­
literary objects. . 

In none of these cases is the obvious fact mentioned that a three­
dimensional form is not a writing in the familiar sense of the word. 
As a matter of fact, none of the courts discuss whether it is constitu­
tionally possible to consider a three-dimensional subject a "writing." 247 

One of the earliest cases held that a copyrighted piece of sculpture 
was infringed by a photograph thereof. Since, according to the court, 
this photograph contained the artistic ideas and conceptions expressed 
in the statuary, the defendant infringed the rights secured to the 
author by the copyright acts.248 

Subsequently, 111 three cases decided in 1921 and 1922 the Court 
of Appeals for the Second Circuit expressed doubt as to the copy­
rightability of Kewpie dolls 249 and of dolls' heads manufactured for 
sale.260 In one of the cases involving dolls' heads the decision was 
against the plaintiff on other grounds, but in dicta the court expressed 
the opinion that it would be difficult to assume the dolls' heads were 

... King Features SlIndlcate v. F~eiBc"er 299 Fpll. lias. 1138 (2d Clr. 11124). 
,n In a footnote In Mazer v, Btet» tbe Court In a general WilY noticed tbe constitutional 

question hnt since it WI\~ 1I0t 1'/11",'(1. did "01 d",·i,l .. tr. :t~1 U.S. at 206, n.5. 
IN" Brncken v, Rosenthal, 151 Jo'NI. IHO (('.C.N.n. Ill. 1901). 
"·lVilson v, l/aber Bres., 2711 Fed. 3~6 (2d Clr. 11121 \ . 
... E. 1. Horsman & Aetlla uou 00. v, Kauf man, 288 Fed. 372 (21t Clr. 192:t). eert, 

denied, 261 U.S. 6111 (1923); E. 1. Horsman & .aetna Doll 00. v, Squires 286 Fed. 372 
(2d Clr. 1922). cert. denied, 261 U.S. 6111 (1923). ' 
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works of art within the copyright law or that as dolls' heads they were 
capable of copyright at all. 251 In the Kewpie doll case the same court, 
stated it would "express no opinion as to the propriety of copyrighting 
this doll.252 It held for the plaintiff on infringement because in a pre­
vious consent decree the defendant had conceded that the copyright 
of the doll was good and valid in law. 

In none of these three cases did the court even consider the idea of 
resolving their doubt on the question of copyrightability by holding 
simJ;lly that since these three-dimensional objects were not literally 
"wrltings," they were not constitutionally entitled to copyright 
protection. 

Shortly thereafter, in the leading case of Pellegrini v. Allegrini 253 

it was decided that a candleholder containing the figures of two saints 
standing on either side of a crucifix was copyrightable. The court 
stated that-
the question of artistic merit or value does not touch the right of property pro­
tected by a copyright.... The French phrase ... more nearly expresses the 
thought. It is not necessarily a "work of art," something displaying artistic 
merit, but it is "ohjet d'urt"-something upon which the labors of an artist as 
such have been employed..•. It is something whleh appeals to the artistic 
sense; something which gives rise to a perception of artistic merit in the object.... 

On the basis of this case another statuette was held a proper subject 
of copyright in 1943.255 

A court of appeals decided in 1951 that a sculptured model of a 
cocker sr.aniel was copyrightable since it contained that something 
"irredUCIble" which was the artist's alone. This "something" was 
the proportion, form, contour, configuration, and conformation em­
bodying the intellectual or artistic conception of a dog of the breed 
involved in a show attitude.r" 

Unfortunately, the majority in Mazer v, Stein did not expressly 
decide in their opinion the constitutional point of whether the statu­
ary of Bali dancers was entitled to copyright protection under the 
Constitution, because it had not been raised in the lower court. How­
ever, they assumed the statuette to be copyrightable as did the peti­
tioners.r" There was a long discussion in the footnotes of the case on 
this question of constitutionality and the Court concluded, particu­
larly in the light of the Burrow-Giles decision, that it was clear that 
"writings" was not limited to chirography and typography.P" 

Other courts thereafter seemed to feel that 1/1azer v. Stein was suffi­
cient authority under the Constitution to uphold the copyrightability 
of three-dimensional materials of various kinds. 

251 E. 1. Hor.man '" Aetna Doll 00. v. KaUfman, 280 Fed. 872. 373 (2<1 cr-, 1922), 
cert; tlen ied , 261 U.S. 615 (192:!). In the com pnnlon en se, E. 1. [{oro,mln & Aetna Doll 
00. v, Squires, 2>16 Fed. :!72. 374 (2d Clr. 1922), eert; deniell, 261 U.S. 615 (1923), the 
court felt the copyrightalllllty of the dolts' heads was "very debatnllle" because It thcught
the nln lnt itt' wns n ttemutlng to use the copvrIuh t laws ns Il cover for the hnHtness of 
mnklng 110lls' hearls, This problem of A'rnntlDg copyright protection to "applled art" 
woulrl ser-m 1I0W to he .pttlp,l hv JI",er v, stet». 

... WilSall v . Haber Br"•. 271\ Fed. 346, 347 (2d cie, 1921) • 

... 2 F. 2<1 1110 iF..D. Pa. 1924).2" 1,1. nt 611-12. 
2M Unllcd srate« v. Backer, 134 F. 2<1 5:13 (2d Ctr. 19(3) . 
... F. W. Woo/morth 00. v. Oontemporary Arte, 193 F. 2d 162 (1st Clr, 1951), atrd,

344 )·.S. 228 (1952) • 
...., 347 U.S. at 206. 
"ld. at 210. 
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For example, costume jewelry was granted protection because 
though the creation may not be strikingly new, it expresses the artistic 
conception of its author no less than a painting or statue. 
So long as the material for which copyright is sought exhibits some degree of 
individuality so that the court is convinced that the author has created an 
original, tangible expression of an idea rather than a merely pleasing form 
dictated solely by functional considerations, copyright registration is available.... 

All that is needed to entitle an author to copyright 'protection is that 
his artistic expression reflect a distinguishable variation from what 
had gone before and that he has contributed something substantial of 
his own to the prior art. 

Another court said there was little doubt as to the validity of a copy­
right on a doll in the form of a chimpanzee named "Zippy," a charac­
ter on the "Howdy Doody" television program. 
Copyright protection extends to any production of some originality and novelty 
regardless of its commercial exploitation or lack of artistic merit.... 

With remarkable frankness, the court went on to say that "ori~i­
nality . . . 'means little more than a prohibition of actual copying'.' lI01 

It did not matter how v,0or artistically the author's addition may have 
been. It was enough If it was his own. Reminiscent of the Holmes' 
approach in the Bleistein case-that art is what is appreciated by the 
general public-the court felt one could not say that the doll lacked 
artistry when the "Howdy Doody" audiences adored "Zippy." 

There can be no more serious constitutional objection to extending 
copyright protection to three-dimensional subjects than to the protec­
tion almost uniformly granted to such things as photographs, motion 
pictures, painting,s, and cartoons. Although solid forms appear to 
contradict the literal meaning of "writin,gs" more than these works, the 
difference is only a matter of degree. The difference does not justify 
the denial of copyright protection to three-dimensional works, par­
ticularly when such a decision could only be reached by abandoning 
a.ccepted ~opyri~ht standards and replacing them with a narrow analy-
SIS of "writings. ' . 

If three-dimensional works are excluded from copyright protection 
on constitutional grounds rather than on the basis of general copyright 
principles, there is no justification for the protection of any other non­
literary subject matter. All of the nonliterary subjects, including 
three-dimensional forms, can and should be interpreted as "writings" 
within the Constitution if courts adhere to the idea that this term 
means the result of creative or original intellectual labor or thought. 

The courts in recent years, particularly since Mazer v. Stein, are be­
ginning to realize the validity of the copyright approach and are grad­
ually overcoming their hesitation to hold, expressly or impliedly, that 
a three-dimensional object is a "writing." Perhaps the Copyright 
Office anticipated this development by changing its regulation with re­
gard to the definition of the term "work of art." Prior to 1949 three­
dimensional objects, intended primarily for commercial use, were not 
ordinarily granted registration. On the contrary, aprlicants were ad­
vised that "protection of productions of the industria arts, utilitarian 
in purpose and character, even if artistically made or ornamented, de­

... Tri/an, Kruuman & Fi8kelllne. v. Oharer 00.( 184 F. Supp. lilll, sss (S.P.N.l'. 19111l) • 

.. RU8hton v. Vitale, 218 F. 2a 484 (2d Cir. 19111l/ • 

.. Id. at 431l. 
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pends upon action under the patent law." 262 However, in 1949section 
202.8 268 of the Regulations was changed so as to make registrable the 
artistic features of jewelry, enamel, glassware, tapestries, and other 
similar materials. Such registration was to cover only the artistic as­
pects, as distinguished from "the mechanical or utilitarian" aspects. 
When the validity of this regulation was challenged in Mazer v, Stein, 
the Register of Copyrights, as amicus curiae, took the ,Position that the 
new regulation actually reflected the previous practice of the Office. 
The brief said in this regard-
that the Copyright Office has consistently since 1909---and even before then­
registered works like the one in this case following the clearly stated mandate 
of Congress.... 

In August 1956, the Copyright Office issued regulations which, in 
greater detail than ever before, explicitly describe what can be regis­
tered.265 These regulations do not talk in terms of "writings" but do 
require that any object offered for registration meet at least minimal 
standards of originality and creativity, as well as fall within one of 
the classes enumerated in section 5 of the copyright statute. 
Subjects Denied Oopyright Protection 

In this section some of the objects to which the court have denied 
copyright protection will be considered with particular referenee to 
those cases III which the courts discuss the Constitution. With certain 
exceptions, it will be apparent that in most instances denial of copy: 
right protection has been based on various copyright principles. This 
is, of course, consistent with the approach that the courts use to grant 
copyright protection. 

1. Phonograph Records.-Musical compositions have beenprotected 
under copyright law since 1831,266 Since the object registered with the 
copyright offices is a paper written notations thereon, it is possible 
without too much distortion of the word to consider a musical composi­
tion a type of writing. Sheet music certainly does not seem as alien 
to "writing" as do photographs, motion pictures, and statutes. In 
form, at least, it does consist of notations on a piece of paper. 

As a matter of fact, musical compositions present a reverse situation 
from that discussed in the previous sections. Here is an art which if 
considered strictly in relation to form could probably be called a writ­
ing. To include musical compositions within the protection of section 
8, writings could be interpreted to mean any written notation on a. 
piece of paper. This use of the form approach would not involve as 
much distortion of "writings" as when applied to other nonliterary
subjects. 

,., Circular Letter No. 82 (July 1940) (Designs). For a reproduction of this letter and 
an excellent discussion of the background and development, until 19:13, see Derenberg,
"Copyright No-Man's Land: Fringe Rights In Literary and Artistic Property," in 191'3 
C0,Poyrlght Problems An/llyzed 2115, 227-249 (1953) • 

• 03 37 C.F.R. § 202.8 (1949).
26. Brief for Register of Copyrights as Amicus Curiae, p. 24, Mazer v. Stein, 347 U.S.

201 (1954) . 
see 21 Fed. Reg. 6021 (1956). 
'... Act of Feb. 3, 1831, c. 16, II, 4 Stat. 436. See also, e.g., Anstein v. Porter, 154 

I!'. 2d 464 (2d Ctr, 1946); Littleton v. Oliver Ditson 00., 62 Fed. 597 (C.C.D. Mass. 
1894) ; Fred Fi8her, Inc. v, Dillingham, 298 Fed. 145 (S.D.N.Y. 1924); Henderson v. 
Tompkin8, 60 Fed. 758 (C.C.D. Mass. 1894). But see Shapiro, B61'n8teln cE 00. v. Miracle 
Record 00., 91 F. Supp. 473 (N.D. Ill. 1950), (court held bass too simple to be COpy­
rtghted j-; Oooper v. James, 213 Fed. 871 (N.D. Ga. 1914) (alto parts to well-known h1 lI1n,
not copyrightable because not sulllclentl1 new or orlglna\). . 

4G4'(9-6~ 
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However, it is difficult to say that the notations on paper are really 
the essence of musical compositions as such notations probably are 
with respect to literary productions. Thus, in a leading decision in 
1946 Judge Frank stated, on the issue of appropriation of a musical 
composition, that the criterion is not comparison of musical composi­
tions as they appear on paper or in the judgment of trained musiclUns,. 
but the question "is whether defendant took from plaintiff's works so 
much of what is pleasing to the ears of lay listeners, who comprise the 
audience>" 

It would seem from an analysis of the musical copyright infringe­
ment cases that the subject matter actually protected is the sound and 
not the "writin~" on the paper. The courts will hold a particular 
musical composition to be copyrightable if the sounds are the result 
or fruits of original or creative intellectual thought or labor. 

Despite the use by the courts of the same type of analysis in music 
cases as is applied to other subjects of copyright, they have refused to 
extend protection to phonograph records. The reason for this is the 
Supreme Court's decision in White-Smith. Music Publishing 00. v. 
Apollo 00.268 

Although it is doubtful that a court would declare a statute passed 
by Congress granting protection to records unconstitutional on the 
basis of the reasoning in the Apollo case,269 this decision is important 
because it, along with the Burrow-Giles case, has actually prevented 
the courts from granting protection to records under section 4 of the 
copyright statute until Congress clearly indicates otherwise."? 

The Suprema Court held in the Apollo case that player piano rolls 
did not infringe plaintiff's musical compositions saying: 

Congress has dealt with the concrete and not with an abstract right of 
property in ideas or mental conceptions. . .. 

[A] copy of a musical composition [is] ... "a written or printed record of 
it in intelligible notation." ... [lV!] uslcal tones are not a copy which appeals 
to the eye.... It is not susceptible of being copied until it has been put in a 
form which others can see and read. The statute has not provided for the 
protection of the intellectual conception apart from the thing produced, however 
merltortous such conception may be••.• [Player-piano rolls] are not intended 
to be read as an ordinary piece of sheet music.... 

As the act of Congress now stands we believe it does not include these records 
as copies or publications of the copyrighted music involved in these cases?" 

Immediately after the Apollo decision, however, Congress passed a 
law giving the composer of It musical composition the right, (subject 
to compulsory license after the first exercise of that right), to repro­

ll81 Arnstein v. Porter, supra note 266, nt 473. 
... 209 U.S. 1 (1908). See Regulatlous of the Copyright Olflce, § 202.8(bl. 21 Fed. 

Reg. 6024 (1956). See also Corcoran v. MOlltgome,'V Ward (~ Co., 121 F. 2d 572 (9th
Clr. 11141) (owner of copyright on poem not protected from sale ut pltonogrupb records 
embodying the poem as let to music). Kenlledv v. McTammany, 33 F,,(1. 1)84 (C.C.D.
Mass. 1(88), Is a Ilmllnr hollling In which the court dismissed plulntitl"s hill tor an 
IBjunetlon to restrain Ihe deteudnnt from manutuetuma nnd sellng perfornted rolls for 
organettes of plnntlll"s copyrighted sheet musle. 'l'be court stated: "Perroruted strips
wPre not made to be addressed to tbe eye as sheet music but torm part of u machine." 
Ibid. 

... In fact, In a recent cnse In tbe Second Circuit the court, both In the majority and 
dissenting opinion, recognized that phonogrnph records are uot DOW covered by the copy­
right act. but stated that Congress haM the power to Include them. Oapitol Reeora«, Inc. v. 
Mercury Record. CorfJ., 221 F. 2d 6111. 660, 664 (2d cu. 1955) . 

... See Oapitol Records, Inc. v. Mercurll Record« Oo,·p., 221 F. 2d 651 (2d Clr. 191111) : 
R.O.A. Mfg. Co. v, lYMtetJIaA, 114 F. 2d i6 (2d Clr. 10401 ; JIlIler V. Goody 139F. Supp.
176 (S.D.N.Y. 1956); Aeolian Co. v. ROY(l1 AlIIHic Roll 00.,106 Fell. 9:W l\V.D.N.Y. 1lJ12).
But lee Fonotlpta Ltd. v. Bradley, 111 Fed. 9111, 063 (C.C.El.D.N.Y. 1lt09), in whIch the 
court thought that such a statute had already been passed. 

:rn 209 U.S. at 16-18. 
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duce his composition on phonograph records or to license others so to 
reproduce it. 272 

Two things are apparent from the Apollo case and the subsequent 
statute of Congress. In the first place, the .Supreme Court was clearly 
discussing and interpreting only a congressional statute and not the 
Constitution. The C?l1rt implied that Congress could enll.c~ a statute 
to remedy the situntion.?" Secondly, although Congress did not de­
clare records to be "copies" or "publications," the Court felt it would 
not be beyond the Constitution to grant protection to a composer of a 
musical composition from a mechanical reproduction thereof even if 
it could not and was "not intended to be read as an ordinary piece 
of sheet music." 274 If the decision in the Apollo case were considered 
as an interpretation of section 8 of the Constitution, as some courts 
subsequently seem to have suggested, it is difficult to understand 
how this particular provision in the HJ09 statute could be con­
sti rut ional. ' 

2. Ideas.s-Cnie of the leading: cases to declare ideas, in and of them­
selves, not copyrightable is Eaker v. Seldea?" The Supreme Court 
held that accounting blanks in plaintiff's copyrighted book were not 
protected against unauthorized use. The object of the Constitution, 
said the Court, was the promotion of science and the encouragement 
of learning. It distinguished illustrations by saying that in illustra­
tions form is the essence, that they are the product of genius, and that 
their production is for the pleasure of their observers.!" 

. On the basis of Baker v. Selden it has been held that systems of 
speedwriting 277 and shorthand 278 are not copyrightable. According to 
the court in the Brief English SY8terns case, the author of a shorthand 
writing: system has no property right in it, and the only copyrightable 
material, if any, is in the explanation of how to do it. 279 

• 

In like vein it was held that a system of indexes for filing letters 
was not copyrightable because copyright protects only those things 
printed. and published for information and not for use in themselves.'"? 
Two relatively recent cases held that charts used in connection with 
machines for recording temperature and pressure were not proper sub­
jects of copyright. In the Taylor Instrument case the court said that 
although the lDOl) statute included plastic works it did not enlarge 
copyright and the field was still confined to the "writings of an 

272 R5 Stn t, 1075 (1909),17 U.S.C. § 1(1') (1952) . 
.,. 209 U,f;. at 14. 
.... Id. at 18. 
are 1111 U.S. 99 (1879). See also Regulations of the Copyright Ollice § 202.1 (b), 21 Fed. 

Reg. (Ion (19M).
"·lIut: see /Irightleu V. Littleton, 37 Ferl. lOR (C.C.E.D. Pa, 1888), In which the court 

granted cOP~'rlgbt protectlon to blank forms used for liquor !Ieense appltcattons, 
277 Brie] English Bystems, Inc. V. Owen, 48 F. 2d 1>55 (2d Cir.), cert. denied, 283 U.S. 858 

(1931 I . 
... Grigg. v, Perrin, 49 Fed. 15 (C.C.N,D.N.Y. 1892).
"'. Br'.'e! English Byxlenl., Inc. v. ()u)en, 48 F. 2d 555.556 (2d Ctr.) , cert, denied, 283 U.S. 

858 (1931 l. It I.' diftlcult to reconelle enses (IE'nylng com'rll(ht protectlon to shorthand 
and speedwrtttug sy.tems wltb those wblcb grant such protection to eodes, See Am.,·Iean 
Uott e tt». v. Rellxill!1r1', 2,~2 Fed. ~:!!l (2d elf Ill:!:!l, und RelR. v, NOt/Ollfll Qllotntlon Bllrenu, 
Ine., 2711 FE'd. 717 (S.D.N.Y. 1921). In the Rel.s ease JU/!gE' Learned Hand said: "Not 
all words communlcn te Illens; S(JlIlp are lIlere spontnueous I'jaeulatlons. Bome are USE'd for 
their sound ulone, 11kI' nllr.el·Y JIngles, or till' rhymes of children In their piny •••• There 
hns of late been prose wrttr-n. II vnw 1'(11)' "pns"I",,". hnt d".!luwd hy Its sound nJone to PI'O­
dnce an emotion.•.. 1\11I"le I" not norrnnllr a representn tlve art, yet It Is II ·wrltlng.' ••• 
Works of plastto nrt nel'd not he ptcto rfn l. Tlw~' mo~' he merely patterns, or deslll'nR, lind 
yet the~' are wlthtn the stutute, A pnrtern or on ornamontat design deplets nothing; It 
wt'rely plellses th" eye. If such mOlI"I. or nulnttngs are 'wrltlng",' I can see no reason why
words should nut be such IJPclllIse tllI'y commuulcate nothtne, They mny have their uses 
for all thut, aesthetic or pructlcal, aull they may be the productions of h1t:h Ingenuity, or 
even genius.•. ." Id. II t 718. 

ISO Amberg Fil<J " lndelll 00. v. Shea Smith .c; 00., 82 Fed. 314 (7th cr-, 1897). 
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author." 281 It held the test was whether it was an object of explana­
tion or of use, and if it did not teach or convey information, It was 
not copyrightable. In like vein the court held III Brown Instrument 
00. v. Warner 282 that a similar chart was not a "writing of an author" 
within the meaning of the Constitution since it did not convey the 
thought of the author, was not intended to communicate facts or Ideas, 
and was solely for use in making records of facts. 

In accord with the reasoning in the shorthand cases it was held 
that the system of "Bank Night" in theatres "being in no sense a writ­
ing, could not be . . . [copyrighted] although plaintiff has expended 
time and money in originating and developing . . . [it]." 283 Like­
wise, it has been held that a system for conducting races on roller 
skates was not a proper subject of copyright.i" ' 

Related to the question of the copyrightability of a system is a series 
of oases involving the rules of card games. In Whist Olub v. Foster 285 

the court stated that "in the conventional laws or rules of a game, as 
distinguished from the forms or modes of expression in which they 
may be stated, there can be no literary property susceptible of copy­
right." The game or rules of "Acy-Ducy" were not copyrightable 
because the Copyright Act-
would be void if it went beyond granting monopolies (or exclusive franchises) 
to authors whose works "promote the progress of science and the useful arts." 
Obviously the Constitution does not authorize such a monopoly grant to one 
whose product lacks all creative originality.... 

Plaintiff therefore must lose unless he has shown that his work contains some 
SUbstantial, not merely trivial, originality [I]t is the form of expression 
and not the idea that Is copyrightable ... 

In RU88ell v, Northeastern Publishing 00. 281 the court held that a 
person can acquire no exclusive right "in the particular distribution 
of the fifty-two cards, in the problems of play, or the principles of 
contract bridge applicable to its solution." 288 

3. Names and Titles.-The leading case holding that a name or title 
is not the proper subject of copyright is Atlas Mfg. 00. v, Street &: 
Smith 289 decided in 1913. This involved the name of a literary work, 
"Nick Carter." The court stated: 

We are unwillingly, indirectly, to extend to writings a protection beyond that 
conferred by statute.... It is for Congress to say whether these limitations 
should be relaxed. . . . [This] Involves an attempt to make a monopoly of Ideas. 
instead of confining the application of the law "to a particular cognate and well­
known form of production." '00 

Subsequently, a number of courts have held that titles cannot be copy­
rirrhted, including not only titles to literary works and plays,291 but to 
"Bank Night" 292 and the name of a cartoon oharacter.v" The empha­

281 Ta,/la" Inetrumenr C08. v. Posoteu-Broet 00., 139 F. 2d 98, 100 (7th Clr.), eert, denied, 
321 U.S. 785 (1943).

'""161 F. 2d 910 (D.C. Clr. 1947). 
'83 4 ffllfated P;.~trrpri.e8. Inc. v. Gru~er, 8(1 F. 2d 958.961 (1st Clr. 1936).2.' veueer v. Sun brock, 22 F. Supp, 621 (S.D. Cal. 1938) . 
... Whi8t Olub v. F08ter, 42 F. 2d 782 (S.D.N.Y. 1929). 
288 Ohffmherlain V. UriR Sale8 Corp., 150 F. 2d 512,512-13 (2d Clr. 1945).
281 7 F. Supn. 571 (D. Mass. 1934). 
2M T<1. at 572. 
... 204 Fed. 398 (8th Clr.), appeal dismisBed, 231 U.S. 348, cert, denied, 231 U.S. 755 

(1111:1). cert, rleuied, 232 U.S. 724 (1914). 
200 Jfl. at 406. 
201 Beeker v. LOew'B Inc., 133 F. 2d 889 (7th Clr. 1943). 'See also, Glaser v. St. Elmo 

f:ii7~:5 Fed. 276, 278 (C.C.S.D.N.Y. 1909) ; Oorbett v, Purdy, 80 Fed. 901 (C.C.S.D.N.Y. 

'01 A tyIliated EnterpriBeB, Inc. v. Rock-Ola Mfg. Oorp., 23 F. Supp. 3 (N.D. 111. 19'37) . 
... WilBon v. Hecht, 44 App. D.C. 33 (D.C. Clr. 1915). 
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sis in these cases is that copyright does not extend to the protection of 
an idea, which they conceive a title to be. However, as can be seen 
from the Atlas case, the courts do not seem to feel that Congress could 
not extend the word "writings" to cover titles.

4. Reports of Ourrent Events.-Another category of subjects ex­
cluded from protection is reports of current events. As the Supreme 
Court stated in International News Servo V. The Associated Pross: 294 

the information respecting current events contained in the literary production­
is not the creation of the writer, but, is a report of matters that ordinarily are 
publici juris . . • . [T]he framers of the Constitution [did not intend to] confer 
upon one who might happen to be the first to report a historic event the ex­
clusive right for any period to spread the knowledge of it. 

In a well-reasoned case decided by the Seventh Circuit in 1902, Na­
tional Tel. News 00. v. Western Union Tel. 00.,293 the court said that 
under the Constitution there is a "point where authorship proper ends, 
and mere annals begin.... [Writings which are mere notations] can­
not bear the impress of individuality, and fail, therefore, to rise to the 
plane of authorship." In both of these cases the court concludes that 
news reports are unprotected, not because they are not "writings," 
which they clearly are in the familiar sense of the word, but because 
they lack distinctive creativity, labor of the brain, and particularly 
originality. Their emphasis is entirely on the fact that reports of 
current events lack the authorship required by the Constitution. Again 
it should be noted that the court is interpreting the words in the Con­
stitution according to certain copyright principles rather than apply­
ing its literal meaning. 

5. Dress Designs and Fabrics.-Before discussing the cases involv­
ing dress and fabric designs, it is necessary to consider another series 
of cases involving the problem of infringement by a different medium. 
It will be remembered that in the cartoon cases of King Features 
Syndicate v. Fleischer 296 and Fleischer v. Freundlich 291 the question 
involved was the infringement of the cartoon characters by dolls pro­
duced by the defendant. The court in the former case held that the 
essence of the cartoon was the concept of humor embodied in the car­
toon and that the copyright law was intended to give protection to 
the creation of the form of a horse embodying the aspect of humor. 
Citing this case as authority the court held in Jones Bros. 00. V. 
Underkoffler 298 that a cemetery memorial produced by the defendant 
was an infringement of a design for the same memorial by the plaintiff 
who was engaged in the manufacturing and selling of cemetery me­
morials. In this latter case the court held, on the ground of the Pelle­
grini case, that the memorial was clearly an object of art upon which 
the labors of an artist were employed. It said the statute "has been 
held to afford protection to the copyrighted idea against infringement 
by manufacture in other media." 299 

It would certainly seem that on the basis of the protection given. 
the cartoons and the memorial, and the words used by the courts in 
stating that it was the conception of beauty, humor, and genius that 

"'248 US. 2111. 284 (1918).
"'119 Fed. 294, 297-~98 (7th Ctr. 19(2) . 
... 299 Fed. M8 (2d Clr. 1924).
"'73 F. 2d 276 (2d Cir. 11134)...oert, denIed, 294 U.S. 717 (19311).
"'16 F. SUPT.' 729 (M.D. Pa. 11,86). . 
.. Yd. at 73:. 'See also Bracken v. Rosenthal, 1111 Fed. 186 (C.C.N.D. Ill. 1907) (copy­

righted sculpture Infringed by photograph thereof) : Falk v. 7'. P. ROlDell & 00., 37 Fed. 
202 (C.C.S.D.N.Y. 18891 (copyrighted photograph protected from infrlDjfement by stamp­
ing an lmitaUon on cha1l' 1I0ttoma and backl). 
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is protected, both dolls of cartoon characters and cemetery memorials 
are proper subjects of copyright. Whether as a practical matter they 
should be entitled to such protection is another issue; but certainly 
in the constitutional sense there would seem to be no prohibition. 

It is in this area of infringement in another medium, however" that a 
great deal of confusion has arisen. In Muller v. Triborouqli Bridge 
Authority 800 it was held, on the basis of Baker v. Selden, that a druw­
ing showing a novel way to unsnarl traffic congestion was not ill­
fringed by the use of the system. The court analogized plauit.iff's 
drawing to the shorthand cases 801 and said that the copyrightaLle ma­
terial was found in the explanation of how to do it and not in the 
system itself. In a similar case, also relying on Balcer v. Selden, the 
United States Court of Claims held that plaintiff's design showing a 
ca~ouflage~ parachnte was not infringed hy the United Stutes ~:'hen it 
copied this Hlea.802 The court held that the only monopoly which the 
copyright gave the author was the exclusive right to reproduce the de­
sign us an artistic figure. This latter' case may be ration­
alized since it is not clear from the case whether the 
United States copied the plaintiff's designs or merely copied the 
idea of camouflaging parachutes. If it was the latter, the idea, 
as such, was not copyrightable.t'" In the llluller case, however, 
it is difficult to understand, assuming the Bridge Authority 
copied plaintiff's actual design for traffic separation, why the 
plaintiff's design was not protected from copying in the media of con­
crete. The court made no mention of the word "writings," so it 
would seem that on the basis of the three-dimensional, the cartoon, and 
the Jones cases, this design for traffic separation, as well as other' archi­
tectural designs, should be proper subjects of copyright in a consti­
tut ionnl sense. They certainly meet the standards of intellectual con­
ception, artistic genius, skill, labor, judgment, and originality set up 
by the conrts for holding other nonliterary things copyrightable. 

In similar fashion to the llluller and Fulmer cases the courts have 
held that wearing apparel is not copyrightable. In two cases decided 
in 1911 the courts stated that although pictorial illustrations in plain­
tiff's catalogues of ladies' attire were clearly copyrightable (even 
though only a modest grade of art and made solely for advertising 
purposes), plaintiff had no monopoly in the manufacture and sale of 
the apparel depicted in the pictures.r" In a leading case on the sub­
ject, Jaok Adelman, Ina. v. Sonmers &: Gordon, lno.,a°5 the court held 
that plaintiff's copyright of a drawing of a dress was not infringed by 
defendant's making and selling a dress copied from plaintiff's draw­
ing. The decision of the court would seem indefensible today, par­
ticularly in light of the previous discussion concerning three-dimen­
sional objects and the minimum required standards of originality and 
artistic creativity. 

In the Adelman case the court said that the dress itself could hardly 
be classed as a work of art and filed in the Copyright Office. The 
drawing, not the dress, was the work of art and plaintiff had only 

.... 43 F. SIIPP. 298 (S.D.N.Y. 1042).

ao' Brie! Enflish Systems, Inc. v. Otoen, 48 F. 2d 111111 (2d Clr.), eert, denied, 283
 

U.S. 8118 (103 ); Griggs v. Perrin, 40 Fed. 111 (C.C.N.D.N.Y. 1802). 
80S Fulmer v. United Btutes, 103 F. Supp. 1021 (Ct. Cl. 1002) • 
... S~e text at notes 2711-88 supra. 
... National Oloak IE Suit 00. v. Standard Mall Order 00., 191 Fed. 1128 (C.C.S.D.N.Y.

19l1)' , . 
IOIll2 F. SIIPP. 187 (S.D.N.Y. 19114). SPe ntso Ohenell Bros. v. Dons Silk 00.,311 F. 2d 

279 (2d Clr. 1929). cert. denied, 281 U.S. 728 (1930). 
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the exclusive right to copy and reprint the drawings. It then dis­
tinguished King Features Syndicate v. Fleischer on the ground that 
in that case form was the essence of the cartoon. However, the court 
did suggest that possibly Congress might enact a law to protect per­
sons such as the plaintiff, as it did in response to the Apollo case. 
Apparently the court felt that since the National Cloak cases were de­
cided in 1911 and Congress had still not acted to protect wearing 
apparel, it was not within the court's province to protect them."'" It 
seems clear from the absence of discussion and the assumption that 
Congress has the power to enact a law to protect such subjects, that 
the court saw no constitutional problem. Considering the three-di­
mensional cases, the cartoon cases, J ones Br08. 00. v. Underkoffler, and 
sections 4 and 5 of the Copyright Act, there would seem to be no ob­
jection to holding that wearing apparel are "writings." If a statuary 
can be considered a "writings," a dress certainly should be entitled. 
to the same consideration. It is difficult to see the distinction between 
the Adelman case and King Features Syndicate v. Fleischer. If a two­
dimensional cartoon can be infringed by a three-dimensional toy, 
would not a two-dimensional drawmg of a dress be infringed by a 
three-dimensional dress.?" 

A court held that a dress pattern made to be stamped on dress goods 
or paper was not a work of art and therefore not copyrightable.80S 

This case was based on Rosenbach v. Dreyfus,809 where the court held 
cut-outs of balloons and baskets were not copyrightable because they 
were not pictorial illustrations or works connected with the fine arts, 
nor models or designs intended to be perfected as works of art. In 
neither of these cases was the Constitution mentioned; the courts sim­
ply interpreted the statutory provisions covering works of art. 

A design used on fabrics and dresses was held to be copyrightable 
but still the creator of the design had no monopoly of the fabrics or 
dresses on which this design was printed.v? The court seemed to im­
ply that if the copyright notice had been contained in each design on 
the fabric, the plaintiff might have been protected. This requirement 
of notice, however, effectually destroys protection for fabrics. This 
case is dependent upon and in accord with Dejonge & Co. v. Breuker 
& Keesler 00.,311 involving a painting intended to be used as a design 
for fancy paper for Christmas boxes. The Supreme Court held that 
the design alone was entitled to copyright protection because it was 
artistic in thought and execution and was a work of imagination con­
taining artistic qualities. However, when the design was printed 
repeatedly onwrapping p.aper, the paper was.not protected ~ecll~se 
each design did not contam the copyright notice. The Constitution 
was not discussed and reasons other than the fact that these designs 
were not "writings" were given for denying copyright protection, 
The dress design cases are not consistent doctrinally with other de­

... But see Deutsch v. Amohl, 98 F. 2d 686 (2d Clr. :1938) ; Amer-ican Mut08cope <£ Bio­
graph Co. v. Etiiscn: Mfg. o»., 137 Fed. 262 (C.C.D.:'<.J;- 1903) ; Edi80ft v. l,n1lin, 122 Fed. 
240 (3<1 Cir, 1903) ; Met"o-Golrlwyn-Mayer Di8tributing Corp. v. Bijou Theatre 00., 3 F. 
SUIlP· 66 (D. :/III\.s. 19:13). In all these cases the courts indicated It Is posslhle to grunt
copyrtght protection to objects us "wrltlngs" and were not limIted to the expresl words of 
the stu tute. 

aer Likewise, If 8 de.ign for the Rushmore cemetery monument In Jones Bros., Inc. v. 
Unnerkottter, can be Infringed by a model of the memorial Itself. the same reasoning should 
apllly to dresses. 

~08 Kemp <£ Beatley, Inc. v. Hirsch, 34 F. 2d 291 (E.n.N.Y. 1929).
"°2 F,'d. 217 (S.D.N.Y.1880). ­
3lG Vemey Corp. v, R08e Fabric Converters Corp., 87 F. Supp. 802 (S.D.N.Y. 1949).
au 23() U.S. 33 (1914). 
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cisions, but apparently the reason for this inconsistency is the c~urt'B 
hesitation to grant copyright protection prior to a congressional 
enactment; they are unwillmg to include them under section 4. But 
it is clear that If Congress did pass a statute including dress designs 
the courts would not declare the statute unconstitutional on the 
ground that these objects were not "writings." 

CONCLUSION 

From a review of the actions of the colonial legislatures, the Con­
stitutional Convention, Congress, and the courts, it seems clear that 
the words "writings" and "authors" will no longer limit the subject 
matter which can be copyrighted, at least in so far as the "form" of 
the object is concerned. Only by a broad interpretation of the words 
"writings" and "authors" in terms of standards, such as originality 
and creativity, and in terms of purpose, such as promoting the prog­
ress of the arts and sciences, can the action of both the courts and 
Congress be justified or rationalized in terms of the words contained 
in section 8. 

It seems reasonable to assume that no copyright statute passed by 
Congress allowing copyright protection to new forms of expression 
will be declared unconstitutional. This is so, despite the discussion in 
some cases that certain objects are not "writings' within the meaning 
of the Constitution. Congress seems to be free to include in a copy­
right statute any object, conforming to the requirements of originality 
and creativity, without fear of judicial interference. 

The confusion created by the broad language of section 4 in the 
present act should be corrected. The courts should no longer be put 
m the position of denying protection to objects because of the prac­
tical and policy considerations involved while having to speak in 
quasi-constitutional terms because the plain language of the statute 
expends the constitutional grant. Congress should specifically enu­
merate the subjects it desires to cover and not attempt to project itself 
too far into the future. The hardship of temporary nakedness to 
new modes of communicating intellectual properties is overbalanced 
by the semantic difficulties in such projected attempts. Attempts to 
project coverage present two dangers at opposite poles-protection 
may be extended to subjects Congress did not specifically exempt and 
yet did not wish protected, or on the other extreme, the courts may 
flatly declare, a nonenumerated subject "unconstitutional" and thus 
establish a serious precedent. The history of copyright law has seen 
both the courts and Congress grant copyright protection as new forms 
of art or methods of reproduction were developed, with little concern 
~or the limitations that a literal interpretation of "writings" would 
Impose. 

It is suggested that the courts conform their words to their actions, 
thus elimmating any confusion about the power of Congress to grant 
copyright protection to objects which it determines should be covered, 
so long as they are in accord with basic copyright principles. This 
is the only approach which is consistent with the history of copyright 
protection and will insure wise action in the future. Practical con­
siderations present the real problems as they have in the past and 
not the illusory consideration whether a particular object is literally 
a "writing" created by an "author." . 




