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FOREWORD

This is the second of a series of committee prints to be published by
the Committee on the Judiciary Subcommittee on Patents, Trade-
marks, and Copyrights presenting studies prepared under the super-
vision of the Copyright Office of the Library of Congress with a view
to considering a general revision of the copyright law (title 17, United
States Code).

The present copyright law is essentially the statute enacted in 1909,
though that statute was codified in 1947 and has been amended in a
number of relatively minor respects, In the half century since 1909
far-reaching changes have occurred in the techniques and methods of
reproducing and disseminating the various categories of literary, mus-
ical, dramatic, artistic, and other works that are the subject matter of
copyright; new uses of works and new industries for their dissemina-
tion have grown up; and the organization of the groups and indus-
tries that produce or utilize such works has undergone great changes.
For some time there has been widespread sentiment that the present
copyright law should be reexamined comprehensively with a view to
its general revision in the light of present-day conditions.

Four studies of a general background nature appeared in the first
committee print of this series. The present committee print contains
two studies, Nos. 5 and 6, on the substantive problem of the com-

ulsory license for the recording of music, as now provided in 17

S.C. §§1(e) and 101(e). Study No. 5, “The Compulsory License
Provisions of the U.S. Copyright Law,” by Associate Professor Harry
G. Henn, of the Cornell Law %chod, reviews the law and practice on
this subject and presents the issues involved. Study No. 6, “The
Economic Aspects of the Compulsory License,” by William M. Blais-
dell, economist of the Copyright Office, presents an analysis of the
economic effect of the compulsory license in operation and the prob-
able effect of its elimination.

The Copyright Office invited the members of an advisory panel and
others to whom it circulated these studies to submit their views on the
issues. The views, which are appended to the studies, are those of in-
dividuals affiliated with groups or industries whose private interests
may be affected, as well as some independent scholars of copyright
problems.

It should be clearly understood that in publishing these studies the
subcommittee does not signify its acceptance or approval of any state-
ments therein. The views expressed n the studies are entirely those
of the authors.

r)

Josepr C. O’'MAHONEY,
Chairman, Subcommittee on Patents, Trademarks, and
Copyrights, Committee on the Judiciary, U.S, Senate.
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COPYRIGHT OFFICE NOTE

The studies presented herein are part of a series of studies pre-
pared for the Copyright Office of the Library of Congress under
a program for the comprehensive reexamination of the copyright law
(title 17 of the U.S. Code) with a view to its general revision.

The Copyright Office has supervised the preparation of the studies
in directing their general subject matter and scope, and has sought to
assurc their objectivity and general accuracy. However, any views
expressed in the studies are those of the authors and not of the Copy-
right Office.

Each of the studies herein was first submitted in draft form
to an advisory panel of specialists appointed by the Librarian of Con-
gress, for their review and comment. The panel members, who are
broadly representative of the various industry and scholarly groups
concerned with copyright, were also asked to submit their views on tﬁe
issues presented in the studies. Thereafter each study, as then revised
in the Il)ight of the panel’'s comments, was made available to other in-
terested persons who were invited to submit their views on the issues.
The views submitted by the panel and others are appended to the
studies. These are, of course, the views of the writers alone, some of
whom are affiliated with groups or industries whose private interests
may be affected, while others are independent scholars of copyright
problems.

Asg A. GoLpMAN,
Chief of Research,
opyright Office.
ArtHUR FisnEr,
Regzster of Copyrights,
Library of Congress.
L. Quinoy MuMmrorp,
Librarian of Congress.
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THE COMPULSORY LICENSE PROVISIONS OF THE U.S.
COPYRIGHT LAW

The U.S. Copyright Act of 1909* recognized for the first time
recording and mechanical reproduction rights ? as part of the bundle
of exclusive rights secured by statutory ® copyright in certain classes
of works, limiting such mechanical reproduction rights in musical
compositions by compulsory license provisions.

Shortly before the passage of the 1909 act, the U.S. Supreme Court,
in construing the then-existing copyright statute, in the oft-cited case
of White-Smith Music Publishing Co. v. Apollo Co.# had held that
the making and sale of a pianola roll 7 of a copyrighted musical com-
position did not constitute copying (or publication or, inferentially.
vending), and hence was no infringement, of the copyright in such

' 1tAct o(flggggch 4, 1809 (35 Stat, 1073), effective July 1, 1909, 17 United States Code
et seq. .

2 Quaere, whether “recording rights” and “mechanical reproduction rights” are synony-
mous. If the former are broader than the latter, the compulsory license provision might
ﬂppl{amllrliy gg tlhner latter. The terminology of the éopyright Act is far from consistent. See
pp. 13-14, 54, infra.

? Recording has been held violative of common-law rights, George v, Victor Talking
Machine Co., 38 U.8.P.Q. 222 (D.N.J, 1938), rev’'d on other grounds, 105 F. 2d 697 (3d
Cir. 1939), cert. denied, 308 U.S. 611, Sup. Ct. 176, 84 L. Ed. 511 (1939). This has
long been the assumption of the music publishing and recording industry. See pp. 46-48,
infra. Common-law rights are perpetual until publication (see note 71 infra), and are
not subjeet to the computsor&r license provision of the U.S. Copyright Act.

4 Dramatic works (sec. 1{(d)) and musical compositions (sec. 1(e)): Prior to the act
of July 17, 1952 (66 Stat. 752), effective January 1, 1953, 17 U.8.C. 1(c) (Supp. 19556)
no recording rights attached te nondramatic literary works, Qorcoran v, Montgomery Ward
& Oo., 121 F. 2d 576 (9th Cir. 1941), cert. denied, 314 U.8. 687, 62 Sup. Ct, 300, 86 L. Ed.
550 (1941) (setting to music and recording poem held not to infringe statutory cop{right
in poem). See H. Rept. No. 1180, 82d Cong., 2d sess. (1952) ; Cane, “Belated Justice for
Authors,” 86 Stat. Rev, 21 (Aug. 22, 1952) ; Schulman, “Recording Base Widens,” 1 Ameri-
can Writer 13-15 (October 1952). Only mechanical reproduction rights in musical com-
positlions are subject to compulsory licensing. (See p. 56, infra.)

5 Act of Mar. 8, 1891 (26 Stat. 1106), Rev. Stat,, sec. 4952 (based on act of July 8, 1870
(18 Stat. 212)), see. 86, which provided that the author of a copyrighted musical composi-
tion should have “the sole liberty of printing, reprinting, publishing, completing, copying,
executing, finishing, and vending the same.” In 1870, although the mechanical plano (with
interchangeable boards or perforated cards) had been previously invented, recording was
mainly limited to the single-selection music box, barrel organ, bird organ, chiming clock, or
snuff box. Sheet music was the medium through which new songs were enjoyed in the
home. By 1900, planolas, planophones, aristons, aeollans, aerophones, polyphones, claro-
phones, phenographs, gramaphones, and graphophones were in widespread use, and &
substantial industry had been built up around them and the interchangeable parts they

played.
6209 U.S. 1, 28 Sup. Ct. 319, 52 L. Bd. 855 (1908) (Holmes, J., concurring). Lower
courts had previously ruled to the same effect. Stern v. Rosey, 17 App. D.C. 562 (1901) ;
Kennedy v, McTaemmany, 33 Fed, 584 (C.C.DD. Mass. 1888), appeal diamissed, 145 U.S,
643, 12 Sup. Ct. 983, 86 L. Ed. 853 (1892). Accord: M. Witmark & Sons v, Standard
Mu:i(iu): Roll Oo., 218 Fed. 532 (D.N.J. 1914), aft’'d, 221 Fed. 376 (3d Cir. 1913) (pre-1809
WOrk).

T And, by analogy, disks, bands, and cylinders, which, along with planoela rolls, com-
prised the Interchangeable parts then used in mechanical musie-producing machines.
(See note 5 supra.) For the problems posed by motion pieture sound tracks, long-playing
records, wire and tape recordings, electronic devices, etc., see p. 54, infra.
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2 COPYRIGHT LAW REVISION

musical composition.® The result of this case, but not the underlying
rationale, was changed by two provisions of the 1909 act:
Section 1(e) * which, among other things,*
(1) Recognized recorging and mechanical reproduction
rights in musical compositions, except those by forei
authors unless their nations granted similar rights to U%l.
citizens,!* published and copyrighted *? after July 1, 1909, the
effective date of the act; and
(2) Subjected such mechanical reproduction rights to
compulsory licensing,** and
Section 25(e)'* specifying further remedies for infringement of me-
chanical reproduction rights.

I. Anavysis or PeRTINENT PrOVISIONE oF PresExT CoryricaT Law
A, LEGISLATIVE HISTORY OF PRESENT COMPULSORY LICENSE PROVISIONS

As early as 1905, work was commenced on a series of bills looking
toward the codification of the Federal copyright laws.” The Libra-
rian of Congress held three conferences with authors, publishers, and

8 The Court applied a visual test of ecopylng by endorsing the definition of & copy of &
musical composition, within the meanluog of the Copyright Act, as “a written or printed
record of it in intelligible notation” (209 U.S. at p. 17, 28 Sap. Ct. at p. 323, 52 L. Ed.
at 662), A copy had to appeal to the eye, not the ear. Cf, 2 Bl. Comm. 405-406. The
Court concluded, after suggesting possible legislative relief, that the copyright statute
as it then stood did not include records such as pianola rolls as copies or publications
of the copyrighted music. Holmes, J., concurred on the basls of the facts and opinions
in the United States and abroad, saying:

“On principle anythlnf that mechanically reproduces that collocation of sounds ought
to be held a copy, or if the statute is too narrow ought to be made so by a forther
act, except so far as some extraneous consideration of gollcy may oppose.”’

209 U.S. at p. 20, 28 Sup. Ct, at p. 324, 52 L. E4. at p. 668. See Universal Copyright
Convention, art, VI, discussed in note 71 infra.

¢ See p. 12, infra,

19 See. 1(e), besides recognizing recording and mechanical reproduction rights in musical
compositions, provides for the right of public getformance for profit of musical composi-
tions and the right to make any arrangement thereof or the melody thereof in any system
of notation. Public performance rights in musical compositions had been expressly recog-
nized in the act of January 6, 1897 (29 Stat. 481), the limitation “for profit”’ being added
by the 1909 act. Rights to arrange or adaf)t musical works are expressly conferred in
sec. 1(h). Besides sec. 1(e) rights of public performance for profit, arrangement, and
recording and mechanical reproduction, musical compositions are presently protected
against printing, reprinting, publishing, copying, and vending (see. 1{a)), and dramatiz-
in% arranging, or adapting (sec. 1{(b)).

See note 55 infra.

12 See note 57 infra.

12 The compulsory lcense provision of sec. 1(e) was the first of two instances (for
second, see note 66 infra) of a compulsory license in Federal copyright and patent en-
actments, but is not entirely without precedent. Congress, under the Articles of Con-
federation, l‘mvinf no_power over copyright, recommended In 1783 that the several States
enact copyright legislation. Of the 12 original States (Delaware being the exception)
which did so between 1783 and 1786, four statutes (Connecticut, Georgia, New York, South
Carolina) contained compulsory license with seeurity provisions applicable when coples
of a copyrighted book were not supplied in reasonable quantity and at reasonable price.
‘“Copyright Bnactments of the United ‘Stateﬂ‘ 1783-19806," pp. 11-31 (24 ed. 1808):
Fenning, ‘‘Copyright Before the Constitution,” 17 J. Pat. Of, Society 379, 380, 383
(1985). Compulsory patent licensing is one of the most controversial subjects in the
patent fleld. The Temporary National Economic Committee favored an ameadment to
the patent laws which would require licensing of 1pmteuta at reagonable royalties. Sub-
sequently as an adjunct of enforcement of the antitrust laws in the patent field, a num-
ber of antitrust eivil deerees required defendants to lMecense patents elther at a reasonable
royalty or royalty free. A congressional subcommittee reviewing the Ameriean patent
system has undertaken a study. of all antitrust decrees requiring compulsory lcensing of
Yatents to determine thelr effectiveness In promoting competition and the practical prob-
ems involved In the administration of compulsory licensing. 8. Rept. 13 , 1464, 84th
Cong., 2d sess., p. 11 (Jan. 186, 1956;. Several forelgn countries adopted compulsory
license provisions patterned on see. 1(e) of the U.JS. Copyright Act. 1 Ladas, “The Inter-
giti;mfal Protection of Literary and Artistic Property,” pp. 420432 (1838). See Pp. 36—

, Inira.

# 17 U.B.C. sec. 101 (e) (1952) ; see p. 13, infra.

0 Por P entmoaty of devel ts, see 37 Music Trades 5—6

or a summary of developments, see 37 Music Trades (Mar. 13, 1909).
 H. Rept. No. 3380, 58th Coug., 30 sess. (1906), ' )



COPYRIGHT LAW REVISION 3

other interested groups in 1905-6 in New York City and Washington,
D.C. At the last conference a draft bill, containing the following
provision, was discussed : *

That the copyright by this Act shall cover and protect the words and music
of any song, opera, operetta, oratorio, mass, choral work and cantata, as well as
each separate number or part thereof issued in geparate form, together with all
subsequent transiation, arrangement or setting of the original work in any mode
of notation, system of signs, figures or devices, or any form of reproduction what-
soever ; and the music and words of a mixed composition may be jointly protected
under one copyright or may be separately copyrighted.

A series of bills were introduced in Congress, during the 3 years
from 1906 to 1909, to recognize recording and mechanical reproduc-
tion rights in musical compositions.

1.The 59th Congress

(a) 8.6330 and H.R.19853

On May 31, 1906, identical bills were introduced by Senator Kit-
tredge (S. 6330) and Representative Currier (H.R. 19853) providing
that the copyright should include the sole and exclusive rights *—

* *= + (g) to make, sell, distribute, or let for hire any device, contrivance, or
appliance especially adepted in any manner whatsoever to reproduce to the ear
the whole or any material part of any work published and copyrighted after this
Act shall have gone into effect, or by means of any such device or appliance pub-
licly to reproduce to the ear the whole or any material part of such work.

The bills were referred to the Committees on Patents of both Houses
which held joint hearings on June 6-9, 1906.

John J. O’Connell, as representative of several New York player-
piano manufacturers, claimed at the hearings that the above-quoted
paragraph (g) would give a monopoly of the music-roll business to
one company.” He indicated, in response to questions, that the piano
manufacturers were not opposed to giving the composer some return
provided this was done in such a way that every manufacturer would
have the right to use the music upon paying for it. John Philip
Sousa, and Victor Herbert complained that manufacturers of music
rolls and talking-machine records were reproducing part of their
brain and genius without paying a cent for such use of their
compositions.?

No further action was taken at that session. New hearings were
commenced at the next session in December 1906. Thereafter, the
Senate Committee on Patents, by a divided vote (three members dis-
senting), reported the original bill, while the House committee, one

18 fec, 42, Conference, Mar. 13-16, 1906.

199, 6380, HOL.R. 19853, 68tk Cong., 1st sess. (1906).

2 The Aeollan Co. had recelved from numerous music publishers exclusive long-term
licenge av%reements‘ to manufacture perforated music rolls In consideration for its carry-
ing the White-Smith Music Publishing Co. case (see note 6, supra) to the U.S. Supreme
Court in hope of a deciston recognizing mechanical reproduction rights. There was con-
siderable disagreement at the congressional hearings whether such license agreements
would survive an adverse Supreme Court holding and apply if mechanical reproduction
ri%hts were recognized by legislation. Hearings on 8. 6330 and H.R. 19853, 59th Cone.,
1484 1se:s., pp. 23-26, 94-97, 139-148, 166, 185-198, 202206 (June 6-9, 1808). Sece note

nfra.

h14, at p. 84,



4 COPYRIGHT LAW REVISION

member dissenting, reported against extending copyright to include
recording and mechanical reproduction rights.?*

(b) S.1890 ond H. R.25138
Senator Kittredge persisted at this session, introducing on Jan-
uary 29, 1907, a bill (S. 1890) defining the exclusive rights secured
by the copyright of a musical composition as including the right **—
*+ * ¢ {9 make any rearrangement or resetting of it or of the melody of

it in any system of notation or any form of record in which the thought of an
author may be recorded and from which it may be read or reproduced.

2. The 60th Congress

(a) H.R.243,8.2499,8.9900,and H.R. 1179}

At the next Congress, bills were introduced in December 1907, pro-
viding that perforated rolls, records, and matrices for the same, did
not constitute arrangements or adaptations of a musical work.*
Shortly thereafter, two bills were introduced providing that the
exclusive rights in a musical composition included the right 25—

* * * {0 make any arrangement or setting of it or of the melody of it in any
system of notation or any form of record in which the thought of an author
may be recorded and from which it may be read or reproduced.

At this time, the White-Smith Music Publishing Co. case?® was
before the U.S. Supreme Court. The congressional committees de-
cided to postpone action pending the decision of the Supreme Court.
The case was argued on January 16 and 17, 1908, and decided on
February 24, 1908.

Joint committee hearings were resumed on March 26, 27, and 28,
19082

(b) H.R.20388

Antitrust considerations previously raised now began to appear
in the drafted bills. On April 6, 1908, Representative Campbell
introduced a bill which provided, among other things, that any copy-
right issued by the United States for a musical composition or a
device for reproducing music or musical compositions owned by an
individual or firm would cease and terminate upon such individual
or firm violating any law of Congress or any State which prohibited,
restrained, or regulated trusts and monopolies.?®

Congressional committee sentiment was largely divided between

those who favored recognition of recording and mechanical repro-

duction rights absolutel?' and those who wanted such recognition
limited by compulsory license Erovisions. A very small minority
opposed recognition of such rights either on constitutional grounds,

"Bearings on 8, 6330 and H.R. 19853, 50th Cong., 24 sess., pp. 156-1681, 200-2886, 247,
281, 2688-208, 342-370 (Dec. 7, 8, 10, 11 1806) : 8. hept. No. 6187, 58th bong., 2d sess.,
. 2-4, pt. 2 (1907) ; H. Rept. No. 70é3, 59th Cong., 24 sess., pp. 9-11, pt. 2 (1807).

e maln objection was that any legislation involving mechanical reproduction rights
mhgost%oned pending the decision of the ‘Supreme Court in the White-Smith Music Pub-

ng Co. case.

3 8. 1800, 59tk Cong,, 2d sess. (1907). A bill introduced by Representative Currier In
the House on the same day (H.R. 251383) omitted this provision.

% H.R. 243, 60th Cong., 1st sess. (1907); S. 2409, 60th Cong., 1st sess. 21907).

=8, 2000, 80th Cong., 1st sess. (1907): H.R. 11794, 60th Coug., 18t sess. (1008),

:%ee goteﬁmpéah 248, B. 2499, 8. 2900, d HR 94, 1

earings on H.R, , 8. , S. , An .R. 11794, 60th Cong., 1st sess., pp.

188-248, 205, 284281, 208856 (Mar, 26-28, o ¢

® H.R. 20388, 60th Cong., 1st sess, (1808). See note 44 infra.

“
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COPYRIGHT LAW REVISION 5

largely dissipated by the Supreme Court opinions in the White-Smith
Music Publishing Co. case, or in the feeling that there should be no
further burden on the music-loving people of the country.

The issue, in effect, then, was between absolute and qualified rec-
ognition of recording and mechanical reproduction ri%hts. Some
question was raised as to the constitutionality of a compulsory license
provision with an arbitrary royalty rate. Both Mr. O’Connell
counsel for the National Piano Manufacturers’ Association, and
Arthur Steuart, chairman of the Copyright Committee of the Amer-
ican Bar Association, expressed opinions that Congress in creating
new rights had the power to annex conditions thereto since no
abridgement of existing rights would be involved.

After the close of the hearings in March 1908, Senator Smoot,
chairman of the Senate Committee on Patents, had su%Fesbed that
the various interested groups attempt to agree on a bill. Accord-
ingly, representatives of the song writers, talking-machine people,
and [l)iano manufacturers expressed agreement in favor of the uni-
versal royalty idea, and, except for the talking-machine people who
thought the 2-cent rate was too high for cheap records, the 2-cent
flat rate as proper and reasonable.?®

(¢) H.R. 21592

A compulsory licensing provision appears for the first time in a
bill introduced on May 4, 1908. To a subsection conferring, among
the several rights, the exclusive right to make any arrangement or
setting of a musical composition or its melody in any system of nota-
tion or any form of record in which the thought of an author may be
recorded and from which it may be read or reproduced, was ap-
pended the following proviso: 2°

Provided, That the provisions of this Act so far as they secure copyright cover-
ing the parts of instruments serving to reproduce mechanically the musical
work shall include any compositions published and copyrighted after the pas-
sage of this Act: And provided further, That whenever the owner of a musical
copyright has used or permitted the use of the copyrighted work upon the
parts of instruments serving to reproduce mechanically the musical work, any
other person may make similar use of the copyrighted work upon the payment
to the copyright proprietor of a royalty equal to the royalty agreed to be paid
by the licensee paying the lowest rate of royalty for instruments of the same
class, and if no license has been granted then per centum of the gross sum
received by such person for the manufacture, use, or sale of such parts, and
in all cases the highest price in a series of transactions shall be adopted.

A later section of the same bill provided in part:

Whenever the owner of a musical copyright has used or permitted the use of
the copyrighted work upon the parts of musical instruments serving to repro-
duce mechanically the musical work, then in case of infringement of such
copyright by the unauthorized manufacture, use, or sale of interchangeable
parts, such as disks, rolls, bands, or cylinders for use in mechanical music-
producing machines adapted to reproduce the copyright music, no criminal
action shall be brought, and in a civil action no injunction shall be granted, but
the plaintiff shall be entitled to recover in lieu of profits and damages a royalty
as provided in section one, subsection (e) of this Act.

% 37 Music Trades 8 (Mar. 13, 1909).
® H.R. 21592, 60th Cong., 18t sess. (1908).

46476—60——2



6 COPYRIGHT LAW REVISION

(d) H.R. 21984

_On May 12, 1908, Representative Sulzer introduced a bill com-
bining recognition of recording and mechanical reproduction rights
in musical compositions *! with a compulsory licensing provision,
mentioning for the first time the two-cent royalty: *

That any person who willfully and for profit shall infringe any copyright se-
cured by this Act, or who shall knowingly and willfully aid or abet such in-
fringement, shall be deemed guilty of a misdemeanor, and upon conviction
thereof shall be punished by imprisonment for not exceeding one year, or by a
fin® not less than one hundred dollars and not exceeding one thousand dollars,
or both, in the discretion of the court: Provided, however, That no person shall
be deemed to infringe the copyright in any musical composition who shall make,
vend, sell, or offer for sale any device or contrivance containing any arrange-
ment or setting of the same or of the melody thereof, in which the thought of
an author may be recorded and from which it may be read or reproduced, and
who shall pay to the copyright proprietor of the same before vending, selling,
or offering any such device or contrivance for sale, the sum of two cents in each
case where the device or contrivance is a talking-machine record, and a sum
equal to one-tenth part of the marked retail price of any other such device or
appliance, and shall affix to such devices or appliances bhefore vending, selling,
or offering them or any of them for sale a royalty stamp issued to him by the
proprietor of the copyright denoting the payment of said sum: And provided
further, That the proprietor of the copyright shall cause to be prepared, for the
payment of the royalty thereof, and shall keep on hand at all times a sufficient
supply of stamps, and shall sell the same to any person desiring to purchase
the same, in default of which no action shall be maintained nor recovery be had
for any infringement by any such device or contrivance, Every manufacturer
of any such device or contrivance shall securely affix, by pasting on each such
device or contrivance manufactured by him, a label on which shall be printed
the name of the manufacturer, his place of residence, the title of the composi-
tion which it is adapted to reproduce, the name of the author of such com-
position, and the retail price of the same, in default of which he shall be liable
under the provisions of this Act as an infringer of the copyright: And provided
further, That the person using or affixing the stamp as herein provided for
shall cancel the same by writing thereon the initials of bis name and the date
on which such stamp is attached or used, so that it may not again be used.

Any person who shall vend, sell, or offer for sale such contrivance or appli-
ance with properly affixing thereon and canceling the stamp denoting the
royalty on the same, or affixes a false, fraudulent, or counterfeit stamp, or
any dealer who buys, receives, or has in his possession any such device or
contrivance on which the royalty has not been paid, or any person who re-
moves or causes to be removed from any such device or contrivance any stamp
denoting the royalty on the same, with intent to again use such stamp, or
who knowingly ‘uses or permits any other person to use the stamp so removed,
or who knowingly receives, buys, sells, gives away, or has in his possession
any stamp so removed, or has in his possession any stamp so removed, or who
makes any other fraudulent use of any such stamp shall be deemed guilty
of a misdemeanor, and shall be fined not less than two hundred and fifty
dollars nor more than one thousand dollars and imprisoned for not less than
three months nor more than one year.

Nothing in this section declared to be illegal by any court of competent
Jurisdiction shall in anywise affect or impair any other section or subsection
or part thereof in this Act contained, but the same shall remain in full force
and effect in the same manner to the same extent as if this section were not
embodied in this Act.

(¢) H.R. 22071

On May 12 (calendar day May 21), 1908, Representative Sulzer
introduced another bill which retained the recording and mechanical
reproduction rights and royalty stamp provisions of his earlier bill

un H.R, 21884, 60th Cong., 1st sess. (1008). Similar to provisions fin bills cited in
note 25 supra.
8 R, 21592, 60th Cong., 1st sess. (1908),
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but limited the compulsory license provision to situations where the
proprietor had made or authorized a recording and made the royalty
of one-tenth of the marked retail price applicable to all mechanical
reprogugtions, thus supplanting the 2-cent provision for phonograph
records.

(f) H.R. 22183

On May 12, 1908, Representative Currier introduced a bill which
provided a 2-cent royalty except in the case of disks not exeeeding
8 inches in diameter or cylinders not exceeding 4 inches in length, in
1Which case the royalty was to be 1 cent. The provisos read as fol-
ows: %

* * * Provided, That the provisions of this Act, so far as they relate to instruments
or machines or parts of instruments or machines which reproduce or serve
to reproduce to the ear the musical work, shall include only compositions pub-
lished and copyrighted after this Act takes effect, and shall not include the
works of a foreign author or composer unless the foreign state or nation of
which such author or composer is a citizen or subject grants, either by treaty,
convention, agreement, or law, to citizens of the United States similar rights:
Provided further, That any person may make use of the copyrighted work in
the manufacture of records or controllers for mechanical music-producing ma-
chines, however operated, and may sell or use such records for profit upon
payment of a royalty to the copyrighted proprietor by the manufacturer of
such record or controller, as herelnafter provided: And provided further,
That in no event shall the payment of more than one royalty be required on
any such record or controller,

In case of the use of such copyrighted composition on such interchangeable
records or controllers of such mechanical musical-producing instruments no
criminal action shall be brought, and in a civil action no injunction shall be
granted, but the plaintiff shall be entitled to recover in lieu of profits and dam-
ages a royalty of two cents on each such record or controller, except in the case
of disks for talking machines not exceeding eight inches in diameter or cylinders
not exceeding four inches in length, in which case the royalty shall be one cent;
but in the case of the refusal of such manufacturer to pay to the copyright
proprietor within thirty days after demand in writing the full sum of royalties
due at the said rate at the date of such demand the court may award taxable
costs to the plaintiff and a reasonable counsel fee, and the court may enter
judgment therein for any sum above the amount found by the verdict as the
actual damages, according to the circumstances of the case, not exceeding three
times the amount of such verdict.

Opposition developed on the part of some music publishers with the
rgsu t that no bill was reported before the end of the session in June
19508,

A special House committee was thereupon appointed to consider the
various bills then pending, primarily: H.R. 22183, providing for a
2-cent flat royalty rate; H.R. 21592, permitting the composer to with-
hold his composition from mechanical reproduction, 1f he did not
permit such use; if he did permit such use, anybody else could make
similar use of the composition upon paying a percentage of royalty;
and H.R. 21984, providing for a 2-cent royalty on talking-machine
records and a 10-percent royalty on music rolls.** The special com-
mittes met on the reconvening of Congress in December 1908 with a
view to framing, on the basis of the various bills, one that would be
not only valid but just and reasonable to all interests.s®

8 H.R. 22071, 60th Cong., 18t sess. (1908).
3 H.R. 22183, 60th Cong., 1st sess. (1908).
35 37 Music Trades 5 (Mar. 13, 1909).
:%‘I;ilg See notes 30, 81, 34, supra.
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(9) H.R.24782

Meanwhile, on December 19, 1908, Representative Barchfeld intro-
duced a bill which contained, besides provisions similar to some of the
other bills, some new features. The most important of these was that
the proprietor of a copyriighted musical work, when he mechanically
reproduced it or permitted someone else to do so, should file a written
declaration of intention so to use said work with the Register of Copy-
rights, giving also the nature and extent of such contemplated use;
and if such use were permitted to others a duplicate original of the
contract under which said use was permitted must also be filed. The
Register of Copyrights was required to issue a weekly bulletin or list
of the declarations of intention and contracts respecting the use of
copyrighted works upon instruments mechanically reproducing the
work. The full section read as follows:

That whenever the proprietor of a copyrighted musical work shall use or permit
the use of the same for profit upon any instrument serving to reproduce me-
chanically the musieal work, he shall first file with the Register of Copyrights
(a) if the use be only by the copyright proprietor, a written declaration of in-
tention so to use said work and the nature and extent of such contemplated
use; (b) if such use is permitted to others, a duplicate original of the contract
under which said use is permitted, and thereupon any other person subject to
the provisions hereof may make similar use of such copyrighted work and to the
same extent upon paying to the copyright proprietor of the same before vending,
selling, or offering any such instrument for sale, (¢) if the said use is to be
made by the copyright proprietor, a sum equal to ten per centum of the selling
price of any such instrument, but in no event to be less than two cents; (d)
or if the use is permitted to others the royalty provided in the contract per-
mitting such use for instruments of the same class. Any person using a copy-
righted work under the provision hereof shall affix to such instrument before
vending, selling, or offering it for sale a royalty stamp issued to him by the
proprietor of the copyright denoting the payment of said royalty, and shall
cancel the stamp at the time of affixing the same by writing thereon the initials
of his name and the date of cancellation so that it may not again be used.

The proprietor of the copyright shall cause to be prepared and keep on hand
for sale proper stamps, bearing his imprint, for the payment of the said royalties,
in such denomination as will coincide with the royalty hereinabove specified,
in default of which no action shall be maintained nor recovery be had for any
infringement by any such instrument.

Any person who shall vend, sell, or offer for sale any such instrument with-
out properly affixing thereon and cancelling the stamp denoting the royalty on
the same shall be liable as an infringer of the copyright. Any person who affixes
a false or fraudulent stamp or who removes or causes to be removed from any
such instrument any stamp denoting the royalty on the same, with intent to
again use such stamp, or who knowingly uses or permits any other person to use
the stamp so removed, or who knowingly receives, buys, sells, or gives away, or
has in his possession any stamp so removed, or who makes any other fraudulent
use of any such stamp, shall be deemed guilty of a misdemeanor, and shall be
fined not less than two hundred and fifty dollars nor more than one thousand
gollars, or imprisoned for not less than three months nor more than one year, or

oth.

No change shall be made in the contract which has been filed with the register
of copyrights in compliance with the requirements of this section except after
thirty days’ written notice to the register of copyrights, which shall plainly
state the change proposed to be made therein. Any copyright proprietor filing
a false or fraudulent contract with the register of copyrights, or offering, grant-
ing, or giving, or any person soliciting, accepting, or receiving any rebate or
refund of any portion of the royalty named in the contract filed by the copyright
proprietor with the register of copyrights, shall forfeit to the United States a
sum not less than five hundred dollars nor more than five thousand dollars.

# H.R. 24782, 80th Cong., 24 sess. (1908).
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The register of copyrights shall issue a weekly bulletin or list of the declara-
tions of intention and contracts respecting the use of copyrighted works npon
instruments hereinbefore provided, specifying the copyrighted work to be used,
the name and address of the proprietor, the character and extent of such use,
and the terms of royalty and nature of permission, contained in each contract;
and it shall be the duty of the register of copyrights to furnish such bulletins
to all persons applying for the same at a sum not exceeding five dollars per
annum.

Nothing in this section declared to be invalid by any court of competent juris-
diction shall in any wise affect or impair any other section or subsection or part
thereof in this Act contained, but the same shall remain in full force and effect
in the same manner and to the same extent as if this section were not embodied
in this Act.

(k) H.R. 25162

On January 5, 1909, Representative Sulzer again introduced a bill
which resembled two of his earlier bills but fixed the royalty at “ten
per centum of the selling price of any such instrument, but in no
event to be less than two cents * * * or if the use is permitted to
others, the royalty provided in the contract * * *7:%

That whenever the proprietor of a copyrighted musical work shall use or permit
the use of the same for profit upon any instrument serving to reproduce me-
chanically the musical work, he shall first file with the register of copyrights (a)
if the use be only by the copyright proprietor, a written declaration of intention
s0 to use said work and the nature and extent of such contemplated use; (b) if
such use is permitted to others a duplicate original of the contract under which
said use is permitted ; and thereupon any other person subject to the provisions
hereof may make similar use of such copyrighted work, and to the same extent
and upon a similar instrument and not otherwise, upon paying to the copyright
proprietor of the same, before vending, selling, or offering any such instrument
for sale; (c¢) if the said use is to be made by the copyright proprietor, a sum
equal to ten per centum of the selling price of any such instrument, but in no
event to be less than two cents; (d) or if the use is permitted to others, the
royalty provided in the contract permitting such use for instruments of the
same class, Any person using a copyright work under the provisions hereof
shall affix to such instrument, before vending, selling, or offering it for sale,
a royalty stamp, to be issued to him by the proprietor of the copyright denoting
the payment of said royalty, and shall cancel the stamp at the time of affixing
the same by writing thereon the initials of his name and the date of cancellation
so that it may not again be used.

The proprietor of the copyright shall cause to be prepared and keep on hand
for sale proper stamps, bearing his imprint, for the payment of said royalties,
in such denomination as will coincide with the royalty hereinabove specified,
in default of which no action shall be maintained nor recovery be had for any
infringement by any such instrument.

Any person who shall vend, sell, or offer for sale any such instrument with-
out properly affixing thereon and canceling the stamp denoting the payment of
the royalty on the same shall be liable as an infringer of the copyright. Any
person who makes, or is knowingly concerned in the making of a counterfeit
of any such stamp, or who affixes a false or fraudulent stamp, or who removes
or causes to be removed from any such instrument any stamp denoting the
payment of the royalty on the same, with intent to again use such stamp, or
who knowingly uses or permits any other person to use the stamp so removed,
or who knowingly receives, buys, sells, or gives away or has in his posesssion
any counterfeit stamp or stamps so removed, or who makes any other fraudu-
lent use of any such stamp shall be deemed guilty of a misdemeanor, and
shall be fined not less than two hundred and fifty dollars nor more than one
thousand dollars, or imprisioned for mot less than three months nor more than
one year, or both.

No alteration or modification shall be made in the contract which has been
filed with the register of copyrights, in compliance with the requirements of
this section, except after thirty days’ written notice to the register of copy-

® H. R. 25162, 80th Cong., 2d sess. (1909).
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rights, which shall plainly state the change proposed to be made therein. Ary
copyright proprietor filing a false or fraudulent contract with the register of
copyrights or offering, granting, or giving, or any person soliciting, accepting,
or receiving, any rebate or refund of any portion of the royalty named in the
contract, or any modification thereof filed by the copyright proprietor with the
register of copyrights, shall forfeit to the United States a sum not less than
five hundred dollars nor more than five thousand dollars.

The register of copyrights shall issue a weekly bulletin or list of the declara-
tions of intention and contracts respecting the use of copyrighted works upon
instruments hereinbefore provided, specifying the copyrighted work to be used,
the name and address of the proprietor, the character and extent of such use,
and the terms of royalty and nature of permission contained in each contract;
and it shall be the duty of the register of copyrights to furnish such bulletins
to all persons applying for the same at a sum not exceeding five dollars per
annum.

Nothing in this section declared to be invalid by any court of competent
Jurisdiction shall in any wise affect or impair any other section or subsection
or part thereof in this Act contained, but the same shall remain in full force
and effeet in the same manner and to the same extent as if this section were
not embodied in this Act.

(¢?) H.R. 27310

On January 28, 1909, Representative Washburn introduced a bill,
H.R. 27310, combining recognition of mechanical reproduction rights
and compuisory licensing provisions, which became operative in the
event of the exercise of such rights, and fixing the royalty at “five
per centum of the sum derived bona fide by the manufacturer thereof,
from the manufacture, use, sale, or lease of such parts.” ® Two safe-
guards for the composer were inserted: (1) the requirement that the
mechanical reproducer give notice of intention to record under the
compulsory license provision to the composer, and (Qt) the provision
for treble royalties in the event of nonpayment of the statutory
royalty.
(7) H.R. 28192

On February 15, 1908, Representative Currier introduced a bill
similar to immediate forerunners with provisions for reciprocal treat-
ment of the works of foreign authors and composers and for a “roy-
alty of two cents on each such part manufactured.”® The 2-cent
flat royalty was considered the then equivalent of five percent on
the manufacturer’s price. The bill, H.R. 28192, was referred to the
Committes on Patents which reported it out unanimously without
amendment, on February 22, 1909 The bill and report were
referred to the Committee of the Whole House on the State of the
Union which agreed on amendments on March 2. As amended the
bill was passed by the House and rushed through a night session of

4 H.R. 27310, 60th Cong., 2d sess. (1909).
4 H.R. 28192, 60th Cong., 24 sess. (1909).
2 H. Rept. No. 2222, 60th Cong., 2d sess. (1909); 8. Rept. No. 1108, 60th Cong., 24

sess. (1909).
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the Senate on March 3, 1909, and approved and signed by the President
on March 4, 1909,* becoming effective on July 1, 1909.

The congressional reports accompanying the various preliminary
bills deal with recording and mechanical reproduction rights of musie,
but shed little light on the compulsory license provision. The latter
was a compromise to placate the exFressed fears, particularly among
phonograph record and pianola roll manufacturers, that the recogni-
tion of mechanical reproduction rights would result in monopolization
of the industry by the Aeolian Co.#

The report of the House Committes on Patents accompanying the
successful bill H.R. 28192 discloses that section 1 (e)*—

+ * * * hag been the subject of more discussion and has taken more of the time
of the committee than any other provision in the bill,

<&

43 See note 1 supra, pp. 12-13, infra. The bill which became law, unlike five earlier
bills, did not treat each of the rights given the copyright owner as a ‘‘separate estate”
subject to assiﬁnment, lease, license, gift, bequest, inheritance, descent, or devolution. Sub-
stantial royalties were expected to be paid composers by player-piano and talking-
machine companies,

“In his ‘Life of Edison,” Frank L. Dyer, president of the National Phonograph Co.,
said that in the last 20 years upward of 1,310,000 phonographs have been sold, for
which there have been made or sold no lesa than 97,845,000 records of a musical or
other character. Most of these have been musical records. At Qrange, N.J., the National
Phonograph Co. made 75,000 records a day. The Victor and Columbias companies make
thousauds of records & day.

“The talking-machine comgunles have been reticent about making public the figures
for individual record sales. he composers, however, belleve that as many as 100,000—
some Bay 150,000—records have been sold of such popular songs as ‘Love Me and the
World Is Mine." Records of the comic songs, such as ‘Waiting at the Church,’ have
s0ld into the thousands. The child ballads of Chas. K. Harris have been among the
favorites with talking-machine patrons. Jobn Philip Sousa says he has heard records
of his marches played by talking-machines in the most remote places.

“Figures of music rolls are also difficult to secure, The Universal music-roll catalogue
alone contains 16,500 selectlons. The Chase & Baker Co., Buffalo; W. W, Kimball Co.,
Chicago ; Connorized Music Co., New York; Autoplanc Co., the Q. R. 8. Co.,, and other
concerns have very large catalogues. On April 25, 1908, the Aeolian Co. printed a list of
the 5O best selling music rolls, no selection In the list being inecluded which had not
sold for more than 25,000 rolls, Among the popular numbers in this list were the fol-
lowing : ‘Narcissus’ ‘The Rosary,” ‘School Days,” and ‘Honey Boy."”

37 Music Trades § (Mar. 13, 1909).

4 See note 21 supra. Quaere, whether this danger of monopoly wasg exaggerated.

‘“The danger of monopoly through the contract between the Aeollan Co. and leading
musi¢ publishers was greatly exaggerated and distorted by the mechanical instrument peo-
ple in their powerful opposition to our getting any protection whatever; and was made
worse, in my opinion, because the Aeolian Co., in spite of earnest pleading on my part,
failed_to appear at the hearings before the con%resslonal committee and reply to the absurg,
ridicnlons and wnjust charges brought up agalnst them, they maintaining throughout the
controversy an honorable and dignified silence.”
Statement by Walter M. Bacon, treasurer, White-Smith Musie Publishing Co., 37 Music
Trades 8 (Mar, 13, 1809). The congressional committee, however, feared the eatablish-
ment of a mechanical musie trust:

‘It apPeared' that some years ago contracts were made by one of the leading mechanical
reproducing establishments of the country with more than 80 of the leading music pub-
lmhinil houses in this country. Some of these contracts were filed with the commfttee
and show that under them the reproducing company ac?ulred the rights for mecharnical
reproduction in all the copyrighted musiec which the publishing house controlled or might
acquire and that they covered a period of at least 85 years, with the gossibinty of almost
indefinite extemsion. These contracts were made In anticipation of a decislon by the
courts that the existing law was broad enough to cover the mechanical reproduction, and
one consideration on the part of the reproducing commpany was an agreement that that
company would cause suit to be brought which would secure a decigsion of the Supreme
Court of the United States.

“Later on another set of contracts were prepared, based upon the passage by Congress

M of a law which would give such rights.”
H. Rept. No. 2222, 60th Cong., 2d sess., pp. 7-8 (1909). Provision in the copyright law to
promote antitrust poliey is not without parallel. The manufacturing clause is primarily
grounded on protectlve tariff considerations. Ashford, ‘“The Compulsory Manufacturing
Clause—An Anachronism in the Copyright Aect,” 49 Mich, L. Rev. 417 (19851). Copy-
right prectices are subject to the antitrust laws. MecDonough and Winsglow, “The Motion
- Pleture ‘Industry; United States Versus Oligopoly,” 1 Stan, L. Rev. 385 (1949); White,

. Cy ‘Mnglcnl Copyrights Versus the Antitrust Laws,” 30 Nebr. L. Rev. 50 (1950).
Comment : “ASCAP Mono&xolg Violates Sherman Act,” 1 Stan. L. Rev. 638 (1949). Notes:
33 Minn. L. Rev. 817 (1949) ; 33 Minn, L. Rev. 548 (1949): 17 U. of Chi. L. Rev, 183
(1049).; 8 Miami L. Rev. 50 (1948).; 81 Harv, L. Rev. 539 (1948): 37 Geo. L.J. 542

1942) ; 53 Harv. L. Rev, 846 (1938). See also Waison v. Buok, 313 U.S. 387, 61 Sup.
962, 85 L. Bd. 1416 301941). See note 28 supra.
“ H. Rept. No. 2222, 60th Cong., 24 sess., p. 4 (1909).

\
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Some five and a half pages of the report deal with the recognition of
recording and mechanical reproduction rights and the qomgulsory
license provision, emphasizing that the latter was inserted in the pub-
lic interest to prevent monopolizatiton of mechanical reproduction
rights in copyrighted music.*

B. THE PRESENT COMPULSORY LICENSE PROVISIONS

Section 1(e) reads in pertinent part as follows: L 2

Seo. 1. ExoLusive R1I6HTS A8 TO COPYRIGHTED WORKS.—Any person entitled
thereto, upon complying with the provisons of this title, shall have the exclusive
right— v

{e) 'To perform the copyrighted work publicly for profit if it be a musical com-
position; [¥] and for the purpose of public performance for profit, and for the
purposes set forth in subsection (a) bereof, to make any arrangement or setting
of it or of the melody of it in any system of notation or any form of record in
which the thought of an author may be recorded and from which it may be read
or reproduced : Provided, That the provisions of this title, so far as they secure
copyright controlling the parts of instruments serving to reproduce mechanically
the musical work, shall include only compositions published and copyrighted
after July 1, 1909, and shall not include the works of a foreign author or com-
poser unless the foreign state or nation of which such author or composer is a
citizen or subject grants, either by treaty, convention, agreement, or law, to citi-
zens of the United States similar rights. And as a condition of extending the
copyright control to such mechanical reproductions, that whenever the owner
of a musical copyright has used or permitted or knowingly acquiesced in the use
of the copyrighted work upon the parts of instruments serving to reproduce
mechanically the musical work, any other person may make similar use of the
copyrighted work upon the payment to the copyright proprietor of a royalty of 2
cents on each such part manufactured, to be paid by the manufacturer thereof;
and the copyright proprietor may require, and if so the manufacturer shall fur-
nish, a report under oath on the 20th day of each month on the number of parts
of instruments manufactured during the previous month serving to reproduce
mechanically said musical work, and royalties shall be due on the parts manu-
factured during any month upon the 20th of the next succeeding month. The
payment of the royalty provided for by this section shall free the articles or de-
vices for which such royalty has been paid from further contribution to the copy-
right except in case of public performance for profit. It shall be the duty of the
copyright owner, if he uses the musical composition himself for the manufacture
of parts of instruments serving to reproduce mechanically the musical work, or
licenses others to do so, to file notice thereof, accompanied by a recording fee,
in the copyright office, and any failure to file such notice shall be a complete
defense to any suit, action, or proceeding for any infringement of such copyright.

In case of failure of such manufacturer to pay to the copyright proprietor
within thirty days after demand in writing the full sum of royalties due at
said rate at the date of such demand, the court may award taxable costs to the
plaintiff and a reasonable counsel fee, and the court may, in its discretion, enter
Judgment therein for any sum in addition over the amount found to be due as
royalty in accordance with the terms of this title, not exceeding three times
such amount.

The reproduction or rendition of a musical composition by or upon coin-
operated machines shall not be deemed a public performance for profit unless a

fee is charged for admission to the place where such reproduction or rendition
oceurs.

4 Id., at pp. 4-9. 16.

4" The act of 1009 contzined no punctuation before the phrase “and for the purpose
of public performance for profit” and a semicolon instead of a comma after such phrase.
In an early case it was contended that a musical composition had to be written for the
purpose of public performance for profit to enjoy such performance rights. The court
rejected the conteution, holding that a semicolon was Intended before ghe above-quoted
ghme. Hubbell v. Royal Pastime Amusement Oo., 242 Fed. 1002 (8.D.N.Y. 191;). The

947 codification of the cggyrlght law followed this construction by relocating the semi-
colon, Act of July 30, 1947 (61 Stat. 652). Quaere, why the recognition of recording
and mechanical reproduction rights and rights of arrangement is introduced by the phrase :

‘“and for the purpose of public performance for » TPONe
subsection (a) hereof”. Hee not&e 51 l.n’& gg l:trg.mﬂt snd for the pu set &ﬂh 1

//
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Section 1(e) is supplemented by section 25(e) (presently sec. 101
(e)), as follows:
§ 101. INFRINGEMENT.—If any person shall infringe the copyright in any

work protected under the copyright laws of the United States such person shall
be liable:

* * * » » * ]

(e) ROYALTIES FOR USE OF MECHANICAL REPRODUCTION OF MUSICAL WORKS.—
Whenever the owner of a musical copyright has used or permitted the use of
the copyrighted work upon the parts of musical instruments serving to repro-
duce mechanically the musical work, then in case of infringement of such
copyright by the unauthorized manufacture, use, or sale of interchangeable
parts, such as disks, rolls, bands, or cylinders for use in mechanical music-
producing machines adapted to reproduce the copyrighted music, no criminal
action shall be brought, but in a civil action an injunction may be granted upon
such terms as the court may impose, and the plaintiff shall be entitled to re-
cover in lieu of profits and damages a royalty as provided in section 1, sub-
gection (e), of this title: Provided also, That whenever any person, in the ab-
sence of a license agreement, intends to use a copyrighted musical composition
upon the parts of instruments serving to reproduce mechanically the musical
work, relying upon the compulsory license provision of this title, he shall serve
notice of such intention, by registered mail, upon the copyright proprietor at
his last address disclosed by the records of the copyright office, sending to the
copyright office a duplicate of such notice; and in case of his failure so to do
the court may, in its discretion, in addition to sums hereinabove mentioned,
award the complainant a further sum, not to exceed three times the amount
provided by section 1, subsection (e), of this title, by way of damages, and not
as a penalty, and also a temporary injunction until the full award is paid.

The terminology, as well as the substantive provisions, of sections
1(e) and 101 (e) is somewhat inconsistent.

Section 1(e), so far as musical compositions protected thereunder
are concerned, defines such protection against recording and mechan-
ical reproduction as proscribing :

(1) The making of “any form of record in which the thought
of an author may be recorded and from which it may be * * *
reproduced”’;
(2) The making of “parts of instruments serving to reproduce
mechanically the musical work”;
(3) The making of “mechanical reproductions.”
Such protection is quzﬁiﬁed by the compulsory license provision stat-
ing that whenever the copyright owner has used or “permitted or
knowingly acquiesced” in the use of the “parts of instruments serving
to reproduce mechanically the musical work,” any other person may
make similar use thereof upon payment of 2 cents royalty per part
manufactured. The owner 1s required to file a notice of use i¥ he uses
the work himself for the manufacture of parts, etc., or “licenses”
others to do so. For the failure of the manufacturer to pay the
royalty the court can award “any sum in addition over the amount
found to be due as royalty * * *, not exceeding three times such
amount.”

Section 101(e) provides that whenever the owner has used or “per-
mitted” the use of the work upon parts, etc., the specific remedies for
infringement by the “unauthorized manufacture, use, or sale of inter-
changeable parts, such as disks, rolls, bands, or cylinders for use in
mechanical music-producing machines” include “a royalty as provided
in” section 1(e). In case of a person’s failing to send the required
notice of intention to use, the award may include, “in addition to sums
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hereinabove mentioned * * * a further sum, not to exceed three times
the amount provided by” section 1(e).

Questions naturally arise whether different meanings were intended
by the use of different phraseology. For example, the scope of pro-
tection under section 1(e) is defined in three ways: “any form of
record in which the thought of an author may be recorded and from
which it may be * * * reproduced”; “parts of instruments serving
to reproduce mechanically the musical work”; “mechanical reproduc-
tion.” The last two, unlike the first, contain the qualifying adverb
“mechanically” or adjective “mechanical.” An additional definition of
scope of protection is found in section 101 (e) : “interchangeable parts,
such as disks, rolls, bands, or cylinders for use in mechanical music-pro-
ducing machines.” Here, again, is found the qualifying adjective “me-
chanical,” and, in addition, some elaboration of the term “parts”
(“disks, rolls, bands or cylinders”) and the additional qualification
that such parts be “interchangeable,” a requirement lacking from sec-
tion 1(e). The compulsory license provision uses only the phraseol-
ogy of the second definition of scope of protection in section 1(e):
“pa,rl'{t§, of instruments serving to reproduce mechanically the musical
work.” 8
' Different phraseology is used to indicate when the compulsory
license, and implementing, provisions come into operation. Thus,
under section 1(e), the compulsory license provision becomes opera-
tive when the owner has used or “permitted or knowingly acquiesced”
in the use of the work upon parts, etc., while the owner must file a
notice of use where he uses or “licenses” the manufacture of parts,
etc. The specific remedies of section 101(e) are applicable whenever
the owner has used or “permitted” the use of the work upon parts,
ete.

While the language of section 1({e) seems to be directed against
the making of records, the control of parts or reproductions, and the
manufacturer of parts, section 101(e) provides specific remedies for
the unauthorized “use, manufacture, or sale.”

The statutory royalty rate is 2 cents per composition per “part,”
without any definition of “part.” If the same composition is on two
sides of a disk, the question naturally arises whether the disk or each
side is a “part.” In this connection, section 101(e) refers to “parts,
such as disks.”

Section 1(e) recognizes the right “to make any arrangement” of
a musical composition “or of the melody of it in any system of nota-
tion” from which it may be read. Since section 1(b) has already
recognized the right to arrange or adapt a musical work, it can be
contended that the reiteration of the right of arrangement in section
1(e) was intended to permit the reasonable exercise of such right as
incident to the making of parts under the compulsory license pro-
vision of that subsection.

48 8ee p. 54, infra. Neither the cases, the congressional report recommending pas-
sage of the 1909 act, nor subsequent amendments appear to distinguish between recording
“fa)“ and mechanical reproduction rights, H. Rept. No. 2222, 60th Cong., 2d sess., pp. 49
(1809)i; 68 Stat. 1030, 17 U.8.C. 9(c)(1) (Supp. 1%5\5). :
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Under section 1{(e) nonpayment of the 2-cent royalty per part
manufactured might result 1n an award for the amount of such
royalty and in addition a sum not exceeding three times such amount.
Whether this maximum award under section 1(e) is three or four
times the amount of the statutory royalty is questionable, presumably
the former judging by occasional references to treble recovery and
6 cents.*® Section 101(e) permits a recovery of the statutory royalty
and, where the person has failed to file the required notice of inten-
tion to use, in addition thereto, a further sum not to exceed three
times the amount provided in section 1(e). Again, there is a prob-
lem of construction as to whether this further sum is limited to three
times the statutory royalty, or three times the amount of maximum
recovery under section 1(e). If the latter, and such maximum re-
covery under section 1(e) is either three or four times the amount of
the statutory royalty, then the overall recovery, under both sections
1(e) and 101(e), could total 12 or 16 times the statutory royalty.

C. JUDICIAL AND ADMINISTRATIVE CONSTRUCTION OF PRESENT PROVISIONS

Except for the relocation of the semicolon in section 1(e) in 1947 %
to separate the provision relating to public-performance-for-profit
rights from the provisions relating to recording and mechanical repro-
duction rights and the change of numbering of section 25 (e) to101(e),*
the foregoing statutes have remained the same since 1909.5

Section 1(e) is, of course, the fifth and final subsection of section
1 of the copyright law, which enumerates the exclusive rights as to
copyrighted works. Section 1(e) consists of three paragraphs, all
limited to musical compositions. The first clause confirms pui)lic-
performance-for-profit rights, which are limited by the so-called
“Jukebox” exception of the third and final paragraph of section 1(e).
The second clause, after a second reference to the right of arrange-
ment,* and of the balance of the first and second paragraphs of sec-
tion 1(e) relate to recording and mechanical reproduction rights.

Under the first paragraph of section 1(e) (subsequent to the first
clause), the proprietor of the copyright of a musical composition,
written by an American author or a foreign author whose country
grants similar rights to U.S. citizens as evidenced by a Presidential

# See note 65, infra.

™ See note 47, supra,

8t Act of July 80, 1947 (61 Stat. 652).

62 For clause-by-clause analysis of the compulsory license provisions, see Evans, “The
Law of Copyright and the leht of Mechanical Reproduction of Musical Compositions” in
Third Copyright Law Symposium 113, at pp. 118-181 (1940).

8 The second clause can be said to embrace two distinet rights: (1) the right to make
any arrangement or setting of the musical composition or the melody thereof in any system
of notation from which it may be read, and vsz) the right to make any form of record from
which it may be reproduced. See. 1(b5 previously recognizes the right to arrange or adapt
a musical work. owell, “Cop{rlght Law,” 148 (34 ed. 1952).

5 The term ‘“‘musical compositions’ Is defined by the Regulations of the Copyright Office
(37 Code Fed. Regs., sec. 202.6 (1955)) as follows :

4§ 202.6 Musioal compositions (Class B). This class Includes all musical compositions
(other than dramatico-musical compositions), with or without words, as well as new ver-
sions of musical compositions, such as adaptations, arrangements and editings, when such
editing is the writing of an author.”
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proclamation® originally 5¢ copyrighted, either as a published or un-
published work,2” after July 1, 1909, enjoys, as part of the copyright,
the exclusive right to record and make mechanical reproductions
thereof.”® The proprietor need not exercise nor authorize the exercise
of such rights. However, if the proprietor does exercise or authorize
the exercise of mechanical reproduction rights, any other person may,

& “Proclamations, Conventions, and Treatles Eatabllshln% Copyright Relations Between
the United States of America and Other Countries” (Copyright Office, May 1958) ;
“International Copyright Relations of the United States of America” (Department of State,
revised as of Jan. 20, 1955) ; 29 Ops. Att'y Gen. 64 (1911), The Universal Copyright
Convention (see pp. 43-44, infra), and implementing legislation (act of Aug. 31, 1954,
68 Stat. 1030, effective Sept. 16, 1885); 17 U.8.C. 9(c) (Supp. 1955). ellminates the sec.
1(e) requirement of reciprocal treatment with respect to mechanical reproduction rights
(since the Convention is vased on national treatment) and of special proclamations so far
as musieal compositions which have qualified for protection under the Convention are con-
cerned. Sec. 1(e), defining authors whose copyrighted musical compositions are entitled
to recording and mechanical reproduction rights, is to be distinguished from the differently
worded sec. 8, defining the authors whose works are eligible for statutory cogyrl ht, Com-
pare @. Rioordi & Co. v. Columbia Graphophone (o., 268 Fed. 72 (S.D.N.X. 1019), over-
ruling 256 Fed, 689 (8.D.N.Y, 1919), with Letbowitz v. Columbia Graphophone Co., 298
Fed. %42 S.D.N.Y. 1928). See also H. Rept. No. 2222, 60th Cong., 2d sess., D. 9 ('190§).

8 Sec. 1(e) became effective July 1, 1809, and was not retroactive, . Witmark &
Bons v. Standard Music Roll Co., 213 Fed. 532 (D.N.J. 1914), aff’d, 221 Fed. 376 (3d Cir.
1815). The date of original copyrighting controls. Musical compositions originally copy-
righted prior to July 1, 1909, are not protected agalnst recording and mechanical repro-
duction as the result of renewal of cogyright subsequent to that date. E. B. Marks Music
Corp. v. Continental Record Co,, 120 F, Supp. 275, on rearg., 100 U.S.P.Q. 446 (S.D.N.Y.
1954), aff’d, 222 F. 2d 488 (24 Cir. 1955), cert. denied, 350 U.8. 861, 76 Sup. Ct. 101,
100 L. Ed. 69 (1955). Rejecting the contention that renewal, since a “new estate,”” was
a “new copyright” for purposes of sec. 1(e), the court stated (222 F. 2d at 491) :

“We think the words above quoted from the proviso to sec. 1(e) are clearly destruc-
tive of the plaintiff’s contention that Congress intended that the mechanleal reproduction
of a song, which for years had been In the ‘public domain,’ may, by renewal, be fenced
into a monopolistic field.”

See also Jerome v, Twentieth Century Fox-Film Corp., 07 F. Supp. 736, 741-742
(S.D.N.Y. 1948), aff’'d on other grounds per curiam, 165 F. 2d 784 (2d Cir. 1948):

“Assuming that plaintiff’s coFyrlght does not include the mechanical reprodnction

rights because the original copyright was obtained in 1896, almost 18 years prior to Juiy
1909, that does not support defendant’s argument that the renewal of the copyright in
1923 did not carry with it the motlon picture rights.”
See also 88 F. Supp. 18, 15 (S.D.N.Y. 1944). Renewal results essentially in a new copy-
right, distinct from the origlnal coyyﬂght. G. Ricordi & Co. v. Paramount Pictures, Inc.,
189 F. 2d 469 (2d Cir. 1951); cf. note 56 supra. The renewal copyright Is “free and
clear of any rights, interests, or licenses attached to the copyright for the initial term.”
Fitch v. Schubert, 20 F. Supp. 314, 315 (S.D.N.Y. 1937) ; Silverman v. Sunrise Pictures
C'org., 273 Fed. 809 (2d Cir. 1921), cert. denled, 262 U.S. 758, 43 Sup. Ct. 705, 67 L. Ed.
1219 (1928) ; Southern Music Pub. Co. v. Bibo-Lang, Inc., 10 F. Supp. 972 (S.D.N.Y.
1935). Quaere, as to the effect of renewal on licenses, negotiated or compulsory, under
the original copyright. See note 230 Infra.

57 Musieal compositions (music or words and music, but not words alone) (see note 54
supra) may be copyrighted as published works or unpublished works (that is, works not
reproduced for sale). See note 235 infra. The word “published,” as used in sec. 1(e),
has been construed as including unpublished as well as published works., Shilkret v. Musi-
craft Records, 131 F. 24 929 (2d Cir. 1942). Cf. Marz v. United States, 96 F. 2d 204
{3&1&)Clr; 193§). But see Leibowitz v. Columbia Graphophone Co., 298 Fed. 342 (S.D.N.Y.

& This right obviously embraces recording and mechanical reproduction methods known
in 1909, e.g., records, disks, and cylinders for phonographs; rolls for player-pianos. It
has pever been seriously urged that subsequently developed methods, such as long-playing
records, electrical transcriptions, tape and wire recordings, were not covered. Some ques-
tion, however, has been raised with respect to use in sound motion pictures, so-called
“synchronization rights.” Early sound films used a record on a turntable synchronized
with the film ("Vitaphone"é. Today the sound ls reproduced by a sound track on the
film itself (“Movietone”). See Jerome v. Twentieth Oentury-Foo Film Corp., 67 F. Supp.
736, 741 (S.D.N.Y. 19462 (stating sound track on fillm is not type of “mechanical repro-
ductlon’” to which see, 1 8 afplies , aff'd on other grounds per curiam, 1685 F'. 2d 784 (2d
Cir, 1948), criticized {n Dubin, “Copyright Aspects of Sonnd Recordings,” 26 So. Callf.
L. Rev, 139, at 147-149 (1953). Cf. Forelgn & Domestic Music Corp, v. Licht, 196 F. 2d
827, 629 (2a Cir. 1952) ; Encore Music Publicationa, Inc. v. London Film Productions
Ine., 89 U.S.P.Q. 501 (S.D.N.Y. 1951); Foreign & Domestic Music Corp. ~v. Michael
Wgnyata, Inc., 66 ¥. Bupp. 82 (8.D.N.Y. 1946) ; Famous Music Oorp. v. Melz, 28 F. Supp.
787, 769 éW.D. La, 1089) (dictum). (Cf. L. 0. Page & Oo. v. Fow Film Corp., 83 F, 2d 1986,
199 (24 Cir. 1938) (copyright of motlon picture held to protect music on sound track).
Quaere, as to kinescope recordings,. See pp. 13-14, supra, 51-52, infra.

3
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under the compulsory license provision, make “similar use” *® of the
musical composition upon payment by the manufacturer to the dpro-
prietor of a royalty of 2 cents “on each such part manufactured,” *
and the proprietor is required to file a notice of use in the Copyright

0 See 2 %agas, ‘“The International Protection of Literary and Artistic Property,” pp.
760791 (1938) :

“Thus, (not c&:ly the same, but a similar use may be made by other persons. This should

mean that use by the owner on phonograph records would involve permission for use by
others on rolls of plano players.”
Textually, sec. 1{e) is capable of the construction that protection to the copyright owner
thereunder renders unlawful the making of recordings, whether known in 1909 or sub-
sequently developed, including mechanical reproductions known in 1809 (i.e., disks, rolls,
bands, cylinders) ; that the compulsory license provision comes into operation only ugon
the owner's making or authorizing the making of mechanrical reproductions known in 1909 ;
and that the “similar use” permitted under compulsory license must, by way of further
limitation, be the same type of such mechanical tegroductlon, thus excluding (by strict
construction since the clause s in derogation of the composer’s rights); such post-1909
uses as electrical transcriptions and tape and wire recordings for radio broadcasting,
kinescope, and television tape recordings for telecasting, and synchronization of sound
film by means of disks or sound tracks. Accordingly, even if use on motion picture
sound tracks be proscribed b{ sec. 1(e), it does not necessarily follow that the com-
pulsory license provision would ever apply to permit use on sound tracks, whether the
copyright owner permitted use on disks, sound tracks, or otherwise, Cf, Dubin, “Copy-
right Aspects of Sound Recordings,” 26 So. Calif, L. Rev. 139, 147-148 (1953). In
connection with the enjoyment of a compulsory license, some latitude is allowed manu-
facturers to prelxc)ate individual instrumental or vocal arrangements of the com%(')sltion.
Edward B. Marks Music Oorg. v, Foullon, 7¢ F. Supp. 664 (S.D.N.Y. 1948), d, 171
F. 2d 905 (23 Cir. 1949). urthermore, under a compulsory Iicense, the words of the
musical composition may not be used. . A, Mills, Ino. v. Standard Music Roll Oop., 223
Fed. 849 (D.N.J. 1915), aff’d, 241 Fed. 360 (3d Cir. 1917). But see M. Witmark & Sons v.
Standard Musio Roll Co., 213 Fed. 5632 (D.N.J, 1914), aff’d, 221 Fed. 876 (3d Cir. 19153.
Nor may the composition be publiely performed for profit by means of any record made
under a compulsory license. Irving Berlin, Inc. v. Daigle, 31 F. 24 832 (5th Cir. 1929):
Famous Music Corp, v. Melz, 28 F, Supp. 767 (W.D. La. 1939) ; Associated Music Pub-
tishers, Inc, v, Debs Memorial Radio Fund, Inc., 48 F. Supp. 829 (8.D.N.Y. 1942). Con-
trariwise, iIf an exhibitor has a public-performance-for-profit license covering the musie
composition, a motion picture with a sound track which infringes such composition may
be exhibited without making the exhibitor an infringer. Foreign & Domestic Musie Corp.
v. Licht, 196 F. 24 627 (2d Cir. 1952), Persons desirous of making recordings or other
uses of the work may always attempt to negotlate a license with the copyright owner in
1cafsesx where the availability of the compulsory license provision is doubtful.  See pp. 51-52,
nfra,

% The term “part” refers to the statutory phrase, ‘e‘garts of instruments serving te
reproduce mechanically the musical work,” which codified the ruling of the U.S. Supreme
Court in White-Smith Music Publishing Co. v. 4Apollo Co., 209 1.8, 1, 28 Sup. Ct. 319,
52 L. Ed, 655 (1908), that a pianala roll, sinee incapable of being read, was not a “copy”
but a part of a mechanical music-producing machine. Verified reports and royalty payments
may be required by the copyright groprietor on the 20th day of each month on the “number
of parts’” manufactured during the previous month. Two cents per part was thought in
1909 to be equivalent to § percent of the manufacturer’s selling price, and a “reasonable
royalty” and ‘‘adequate return’” to the composer. H. Rept. No. 2222, 60th Cong., 2d sess.,
pp. 6, 7 (1909). vaere, in the case of two or more comg)ositions on the same *‘part,”
whether the royalty was intended to be 2 cents per composition, or, if two cents in toto,
how it was intended to be allocated ; in the case of disks or tapes, whether each side thereof
or the whole is a “part’* See p. 14, supra. It has been contended that the royalty shounld
be based on parts sold, not on parts manufactured. 87 Music Trades 6 (Mar. 13, 1909).
Although the royalty Is at the same rate for all compositions, the statutory royalty pro-
vigion calls for returns to composers based theoretically on manufacturer's estimates of
prospective sales. and hence is automatically geared to public acceptance, Payment of the
royalty cannot be avolded by going through the final manufacturing step outside the
United States. Q. Ricordi & Co. v. Columbia Graphophone Co., 258 Fed. 72 (S.D.N,Y. 1919)
(disk records made and sold in Canada held subject to statutory royalty as “manufactured”
in Unjted States since first eight of nine manufacturing steps oceurred in United States.
For the Canadian law since 1921, see p. 38, Infra, Application of the statutory royalty
rate for long-playing records, tape and wire recordings, motion picture sound tracks, etc.,
obviously creates difficulty, especially in the case of longer musical compositions. If,
say, 500 positive prints of a sound motion picture were made to supply exhibition demands,
the producer, at the statutory royalty rate, would pay only $10 per musical comﬁ)osition
recorded on the sound track, See Jerome v. Twentieth Century-Foz Film Corp., 67 F. Sugp.
736, 741 (8.D.N.Y. 1946), aff’d on other grounds per curiam, 165 F. 2d 748 (2d Cir, 1948).
The payment of the royalty dees not compensate for public performance for profit of the
]rlecorded musical composition ; permission for such performance must be obtained by actual

cense.
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Office.”* The proprietor’s failure to file such notice of use constitutes
a complete defense to any suit, action, or proceeding for an infringe-
ment of the recording or mechanical reproduction rights.* .

‘Remedies for infringement of recording or mechanical reproduction
rights in musical compositions are outlined in various sections of the
copyright law. Where the copyright proprietor has not exercised or
permitted the exercise of mechanical reproduction rights, and the
compulsory license provision, therefore, does not come into operation,
the general remedies of sections 101 (a)—(d), 104,106,108-112, 115-116
of t]%e copyright law, so far as relevant, apply. However, where the
mechanical reproduction rights have been duly exercised, thereby ac-
tivating the compulsory license provision, specific remedies are set
forth in sections 1(e) and 101{e). These sections are not consistent
in terminology or in substance, as pointed out above.**

The second paragraph of section 1(e) provides:

In case of failure of such manufacturer to pay to the copyright proprietor
within thirty days after demand in writing the full sum of royalties due at said
rate at the date of such demand, the court may award taxable costs to the plain-
tiff and a reasonable counsel fee, and the court may, in its discretion, enter
judgment therein for any sum in addition over the amount found to be due as
royalty in accordance with the terms of this title, not exceeding three times such
amouant.

These provisions are somewhat restated in the first half of section
101(e) :

Sec. 101. * * * (¢) Rovarries FoR USE OrF MECHANICAL REPRODUCTION OF
MusiCcAL WORKS.—Whenever the owner of a musical copyright has used or per-
mitted the use of the copyrighted work upon the parts of musical instruments
serving to reproduce mechanically the musical work, then in case of infringement
of such copyright by the unaunthorized manufacture, use, or sale of interchange-
able parts, such as disks, rolls, bands, or cylinders for use in mechanical music-
producing machines adapted to reproduce the copyrighted music, no criminal
action shall be brought, but in a civil action an injunction may be granted upon
such terms as the court may impose, and the plaintiff shall be entitled to recover
in lieun of profits and damages a royalty as provided in section 1, subsection (e),
of this title: Provided, also * * *

Then follows the proviso which constitutes the second half of see-
tion 101(e) to the effect that whenever any person intends to rel
upon the compulsory license provision, he must serve notice of suc

% The notice of use should be filed on Form U, either with or after the application for
copyright registration of the composition, and should be accompanied by the $2 recorda-
tion fee for a notice containing five titles or less, plus 50 cents for each title over five.
The copyright registration numbers, dates of publication or reglstration, and names of
authors should be given as well as the correct titles of the compositions. Copyright Office
Circular No. 5 (March 1854). In the fiscal year 1955, almost 8,000 notices of use were
filed. Annual Repert of the Register of Copyrights for the Fiscal Year Hinding June 30,
1955, p. 11, Such notice-of-use requirement, since not a condition of the copyright but
a procedural prerequisite to enforcement, {8 not affected by the Universal Copyright
Convention, ary, ‘“The United States and Universal Copyright: An Analysis of Public
Law 743” in ‘‘Universal Copyright Convention Analyzed,’’ pp. 100~101 (1955) ; Sher-
man, “The Universal Copyright Convention ;: Its Bffect on United States Law,” 55 Colum.
L. Rev. 1187, 1155 (1955).

% Although the statute provides that the proprietor’s failure to flle the notice of use
shall be a complete defense to an{ suit, action, or proceeding for any infringement of
such copyright, the courts have limited the defense to clalms of infringement of mechanical
reproduction rights, treating the latter as the antecedent of such copyright. Luiz v. Buck,
40 F. 24 501 (5th Cir. 1980) ; Irving Berlin, Inc. v. Daiﬂle. Irving Berlin, Inc. v. Russo,
31 F. 24 832 (5th Cir, 1029), rev’g 26 F. 2d 149, 150 (E.I). La. 1928) (publie performance
for profit) ; F. A. Mills, Inc. v. Standard Music Roll Oo., 223 Fed. 849 (D.N.J. 1915),
aff’d, 241 Fed. 360 (34 Cir. 1917) (copying of words). The statute failed to incorporate
the provisions of some five earlier bills that each of the rights given the copyright
proprietor be treated as a ‘‘separate estate.” See note 48 supra: see also note 56 supra.

% See pp. 14-15, supra.
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intention, by registered mail, upon the copyright progrietor at his last
address disclosed by the records of the Copyright Office, sending to
the Copyright Office a duplicate of such notice.* If this be not done,
the proviso goes on to provide that—
the court may, in its discretion, in addition to sums hereinabove mentioned,
award the complainant a further sum, not to exceed three times the amount
provided by section 1, subsection (e), of this title, by way of damages, and not
as a penalty, and also a temporary injunction until the full award is paid.

These provisions have been rarely invoked, and there are few re-
ported cases attempting to construe them.5

Although doubts concerning the constitutionality of the compulsory
license provision have been raised from time to time, they apparently
have never been seriously urged in any reported litigation.®

While the copyright law since 1909 has protected, to the extent
indicated above, musical compositions against recording and mechan-
ical reproduction, it has not changed the ruling in White-Smith Muséc
Publisgi/ng Co. v. Apollo Co.*" that recordings were not “copies” of
the musical composition or “writings” of an author within the scope
of the existing copyright statute. Accordingly, the copyright statute

%17 U.S.C. 101(e) (1952). No special form is required for such notice of intention to
use. Copyright Office Circuiar No. 5 (March 1954),

& Miller v. Goody, 125 F. Supp. 348 (S.D.N.Y. 1954} (award of damages at three times
statutory royalty and impounding matrices pending defendant’'s filing of notice of inten-
tion to use and Bzgment of damages) ; Fdward B. Marks Corp. v. Foullon, 77 U.B.P.Q.
502 (S.D.N.Y. 1 ) (award of $333.30 as statutory royalties and damages on 5,555
records, per license agreement, together with costs and attomgy’s fees), aff’d, 171 F. 24
905, 907 (24 Cir. 1949}: “Moreover, sec. 1(e) allows the judge to trlple the royalties
against him if he defauits in his payments:; and sec. 25 (e) does the same if he does not
serve upon the owner notice of his intention in advance.” Leo Feisl, Inc. v. American
Music Roll Co., 253 Fed. 860 (E.D. Pa, 1918) (award of $378.74—equivalent to statutory
m{ralty and $150 counsel fee, and $100 punitive damages for defendant’s subsequent
fallure to report and pay monthly on demand). The only remedies for infringement
of recording and mechanical reproduction rights are against the manufacturer unde:
secs, 1(e) and 101(e) ; distributors are accordingly not liable, Miller v. Goody, 139 K.
Supp. 176 (S.D.N.Y. 19 . See also Foreign & Domestic Music Corp. v. Licht, 196 F. 2d
827 (2d Cir. 1952). (Nonimported motion picture containing sound track infringing
musical composition held not subject to seizure in hands of exhibitor licensed to perform
comglgsltion publicly for profit.)

8 The constitutional reference to copyright as “the exclusive Right” casts some doubt
on the constitutionality of provisions establishing rights lacking In exclusivity, such as
compulsory license provisions, Fenning, “Copyright Before the Constitution,” 17 J. Pat.
Off. Soc’y 879, 885 (1935) ; Fenning, ‘“The Origin of the Patent and Copyright Clause
of the Constituiton,” 17 Geo. L. J. 109, 116-117 (1829); Well, “American Copyright
Law,” pp. 62-85 (1917);: DeWolf, “An Outline of Copyright Law,” p. 101 (1925).
Of course, the recording and mechanical reproduction rights are exclusive, only becoming
nonexclusjve by the copyright owner’s exercise of mechanical reovroduction rights, thereby
activating the compulsory license provision. The compulsory license was not introdveed
to impair existing rl%lts but to define rights then being recognized for the first time in the
copyright statute. . Rept. No, 2222, 60th Cong., 2d sess., p. § (1909). But see Evans,
“The Law of Copyright and the Right of Mechanical Reproduction of Musical Composi-
tions” in Third Copyright Law Symposium 113, at pp. 148-150 (1940) ; Joiner, “An-
alysis, Criticism, Comparison and Suggested Corrections of the Copyright Law of the
United States Relative to Mechanical Reproduction of Music” in Second Copyright Law
Symposium 43, at pp. 66-87 (1940). For one explanation why the constitutionality of
the compulsory license provision has not been litigated, at least by copyright owners,
see p. 28, infra. Cf. attacks by Representative W. Sterling Cole on the constitutionality of
the compulsory license provision of the Atomic Energy Act of 1954 (42 U.8.C., section
2183(e) (Supp. 1955)) on the basis of the constitutional reference to *“the exclusive
Right’ of the inventor; 2 Hearings on 8. 3690 and H.R. 9757, 83d Cong., 2d sess., p. 658
(1954) ; 2 U.8. Code Congressional and Administrative News 3487—3491 (1954); 100
Congressional Record A5358, A5358, July 23, 1954 ; 102 Congressional Record A1903 (daily
ed. Feb. 29, 1858). Sece also Comment : ‘““The Constitutlonality of the Patent Provisions
of the 1954 Atomic Energy Act,’” 22 U. of Chi, L. Rev. 920 (1955).

¢ See note 6 supra; see also Miller v. Goody, 139 F. Supp. 176 (S.D.N.Y. 1956).
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provides no basis for protecting the recording itself °® or the rendition
recorded.®®

‘Whether recordings are “writings” in the constitutional sense and
hence constitutionally eligible subject matter for Federal statutory
copyright protection, should Congress attempt to extend copyright
protection to them; *® whether the public distribution or sale of a re-
cording constitutes publication of the work and/or rendition so as to
terminate any common-law rights therein; ™ and whether a recording
is a “copy” which can serve as the medium for securing ™ or perfect-
ing 3 statutory copyright in the recorded work, or which, if published

17 US.C b x‘}1952) ; H. REPt. No. 2222, 60th Cong., 2d sess., p. 9 (1909) ; C‘H)yrlight

0. 8 (March 19584). But see Aeolfan Co. v. Royal Music Roll Co.,, 186
Fed. 926 (W.D.N.Y. 1912), criticized in DeWolf, “An OQOutline of Copyright Law,” pp.
101-102 (1925) ; note, b Stan. L. Rev. 433 (1958). Protectlon may be available on
grounds of unfair competition. Fonotipia Ltd. v. Bradley, 171 Fed, 851 (C.C.E.D.N.Y.
19093. But gee G. Ricordi & Co, v. Haendler, 194 F, 2d 814, 816 (2d Cir, 1952) ; Hebrew
Publigshing Co. v. Scharfstein, 288 N.Y. 374, 43 N.E. 2d 449 (1942).

® Compare COapitol Records, Inc. v. Mercury Records Corp., 221 F, 2d 657 (24 Cir.
1955) with RCA Mfg. Co. v. Whiteman, 114 ¥. 2d 86 (2d Cir. 1940), cert. denied, 311
U.S. 712, 61 Sup. Ct. 393, 85 L. Ed. 463 (1940) (sale of records of rendition held divesti-
tive of common-law rights therein). Contra: Waring v. WDAS Broadecasting Station, Inc.,
327 Pa. 433, 194 Atl. 631 (1937) ; Waring v. Dunles, 26 F. Supp. 338 (E.D.N.C. 1939) ;
National Ass’n of Performing Artistsa v. Wm. Penn Broadcasting Co.,, 38 F, Supp, 8531
(E.D.Pa. 1941). But see N.C. Gen, Stat., sec. 66-28 (1950); 8.C. Code, sec. 606-101
(1952) ; Fla. Stat. secs. 543. 02-03 (1953). For a complete discusslon, see Kaplan
“Performer’s Rights and Copyright: The Capitol Records Case,” 69 Harv, L. Rev. 409
(1956) ; Nimmer, "Cog right 1955, 43 Calif. L. Rev. 791, 801-806 (1935); note, 31
N.Y.U.L. Rev. 415 (195 {

70 United Btates Constitution, art. I, sec. 8, clause 8. The White-Smith Music Publish-
ing COo. case involved interpretation of the pre-1909 copyright act and not of the con-
stitutional term “writings.” A recent commentator has expressed opinion that comstitu-
tionally “writings” include records (and “‘authors” Include performers). Kaplan, *Per-
ﬁl;mei' sssét)lghts and Copyright: The Capitol Records Case,” 69 Harv. L. Rev. 409, 413

(. .

7 Until recently it was generally assumed that the sale of records was not publication
of the embodied composition. urton, ‘‘Business Practices in the Copyright Field,”
Seven Copgright Problems Analyzed 80, 102-104 (1952). Recording was neither copy-
ing nor publishing. White-Smith Mueic Publishing Cu. v. Apolle Co., 209 U.S. 1, 28 Sup.
Ct. 819, 52 L. BBd. 685 (1008). Records were likened to a captured performance which was
not a publication. Ferris v. Frohman, 223 U.S, 424, 32 Sup. Ct. 263, 56 L. Ed. 492
(1912). Records have been frequently issued at the outset to test the public reaction,
and sheet muslc might not be issued at all if the record failed to catch on. Sheet music
has greatly declined in relative importance as a medinm of exploiting popular music.
The traditional view was that statutory copyright need not be resorted to unless sheet
music_be issued. Ka%lun, “Publication in opiright Law : The Question of Phonograph
Records,”” 103 U. of Pa. L. Rev, 469, 472 n, 20 (1955). A growing number of recent
cases has held or indicated that the sale of a recording constitutes publication of the
recorded com&ositiou. Biltmore Music Corp. v. Kittinger, C.O. Bull. No, 29, p. 32 (S.D.
Cal. 1954) ; Mills Muszic Co. v. Cromwell Music, Inc., 128 F. Supp. 54 (S.D.N.Y. 1954) :
SMI?iro, ernstein & Oo. V. Miracle Record Co., 81 F. Supp. 473 (N.D, I1l. 1950) ; Blenc
v. Lantz, 83 U.S.P.Q. 137 (Cal. Super. Ct. 1948) (intentlonally making sound track of
musie publie held divestitive of common-law rights in music under then State statute) ;
cf. Capitol Records, Inc. v. Meroury Records Oorp,, 221 F. 2d 857 (2d Clr, 1955);
Yaooub,ian v, Oarroll, 74 U.S.P.Q. 257 (S.D. Cal. 194f). See Nimmer, “Copyright Publi-
cation,” 56 Colum, L. Rev. 185, 192-194 (1956). The traditional view was fncorporated
in the Unlversal Copyright Convention, art. VI, defining “publication” as meaning the
“reproduction in tanglble form and the gencral distribution to the public of coples of a
;vorvlix7 hrﬁg# whiﬁ:;tF ca;dbgere(aztfi o&otl;gx;vgi)se vis'n:ua(;ly 1g(e’rc§ive%”s But see RCA Mfg, Co,

" an, . r. , cert. denied, 1 US. 712, | . . 3,
STy §%’{ qgml)é (1952). “Very doubtf o
.S.C. , . “Ver aubtful” under the present statute. Kaplan,
“Publication in Copyright Law: The Suestion of Phonograph Records,” 103 U. of Pg. L.
Rev, 469, 482-484 (1955). Gencrally, statutory copyright is secured by publication with
cog‘)yrlght notice or registration and deposit of a copy of an unpublished work. Logically
what amounts to a divestitive publication of a musical composition ought to qualify as an
Investitive publication thereof, although the converse would rot necessarily be §0. The
location of the copyright notice would present probiems. See note 74 infra.

17 U.8.C. 12, 13 (1952). Phono&raph records have not been accepted for registra-
tion and deposit by the Copyright Office in recent years, although works in Braille and
motion pletures with sound tracks have been accepted. See Kaplan, “Publication In
Copyright Law : The Question of Phonograph Records,” 103 U. of Pa. L. Rev. 469, 483 n.
60 (1965). The Copyright Office has not refused to accept motion pietures because sound
tracks were attached to them, but has made no ruling as to whether the registration does
or does not include the sound track. If the sound track were submitted separately, reg-
istration would presumably be denled, See also Yacoubien v. Carroll, 74 U.S.I.0O. 257
(8.D. Cal. 1947) (Issuance of records held not reproduction of coples for sule of musical

composition previously copyrighted under sec. 12; hen o " -
Qnired under aoes, 12, {3)' DpyTig. ence deposit of two ‘‘coples” not re
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or offered for sale in the United States by authority of the copyright
proprietor, must bear the statutory copyright notice,™ are intriguing
questions which are beyond the scope of this study. .

II. Lecsnative Hisrory oF Compursory LicEnsing Provisions IN
THE UNITED STATES SIiNCE 1909

A, PROPOSED BILLS
1. The 68th Congress

The compulsory licensing feature of section 1(e) did not come up
for further legislative consideration for 16 years.

(a) H.R. 11858 and 8. 4355

On January 2, 1925, Representative Perkins introduced a bill de-
signed to revise the copyright law and permit the entry of the United
States into the International (Berne) Copyright Union, H.R.
11258 7 and its Senate counterpart, S. 4355, had been drafted by
the Register of Copyrights, Thorvald Solberg, at the request of the
Authors’ League, ang contained no provision for compulsory licensing
of mechanical reproduction rights. Instead, section 12(d) simply
granted to authors, their administrators, executors, or assigns the
right— _
to make, copy, and vend any phonograph record, or any perforated roll or other
contrivance by means of which, in whole or in part, the copyright work may
be mechanically reproduced * * *.

Hearty support for the complete elimination of the licensing pro-
vision was given by Nathan Burkan, of ASCAP, who testified during
hearings held from January 22 through February 24, 1925, that com-
pulsory licensing was an arbitrary, discriminatory class legislation
which forced authors to do business with persons not of their own
choosing at terms contrary to those specified in section 1(e) and
without any means of enforcing their claims aﬁainst unknown record
producers.”” More specifically Mr. Burkan alleged the phonograph
industry was reporting on sales of records, rather than the number
of records produced ; was furnishing uncertified statements of accounts
on a quarterly, instead of a monthly, basis; and was charging the
author 10 percent for “breakage” as well as costs for “arrangements”
and advertising. Mr. Burkan further claimed manufacturers were
refusing to pay royalties on records exported abroad or on records
produced from matrices shipped abroad. In addition, many record
companies produced records without any intention of paying the
license fee or delayed payment, sometimes until they became bank-

%17 U.8.C. 10 (1952). The statute is silent with resg)ect to the location of copyright
notice on records, tape and wire recordings, ete. 17 U.S.C. 19, 20 (1952). Cases in the
ast have held that a copyright notice was not required on & phonograph record or per-

Porated roll. Irving Berlin, Inc. v. Daigle; Irving Berlin, Inc. v. Russo, 31 F. 2d 832 (5th
Clr. 1929) ; Buck v. Heretis, 24 F. 24 876 (E.D.S.C. 1928) ; Buck v. Lester, 24 F. 2d 877
(E.D.S.C. 1928). Quaere, whether a record manufactured under the compulsory license
provision (assuming it to be a copy, and its public distribution or sale to be a publica-
tion, of the recorded musical composition) can be sald to be published or offered for sale
by authority of the copgright é)roprletor.

® H.R, 11258, 68th Cong., 2d sess. (1925).

7S, 4355, 68th Cong,, 2d sess. (1925) (introduced by 'Senator Ernst, Feb. 17, 1925).

7 Hearings on H.R. 11258, 68th Cong., 2d sess., pp. 148-168 (1925).

46476—60——3
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rupt. Thus an author, even after securing judgment, was frequently
left without recourse against the manufacturer.’

Representatives of the Music Industries Chamber of Commerce and
individual record manufacturers replied to these charges by remind-
ing the committes that American business had been passing through
an economic recession which had affected other industries as well as
phonograph record manufacturers, and that failure to pay royalties
had in several of the instant cases been due to the belief that the alien
author had not been domiciled in the United States,” and therefore
not entitled to such payment.

Claiming $2 million in royalties had been paid in 1924 on the
basis of a $50 million business to approximately 300 to 400 copyright
owners, and that elimination of the compulsory license provision was
not necessary for the entry of the United States into the Berne Union,
the record manufacturers pleaded for the retention of the compul-
sory license provision, but with modifications which would (1) change
the ‘“unfair method of basing royalty payments upon production”;
(2) extend the license to include “word” music rolls;* and (3) pro-
tect publishers against financially or otherwise irresponsible manu-
facturers of mechanical devices.®

On the last day of the hearings a subcommittee was appointed to
consider the bill during recess, and informal hearings were held
April 22 and May 8, 1925.

2. The 69th Congress
(a) H.R. 6841
A Dbill identical to the two bills considered by the 68th Congress
was reintroduced by Representative Perkins at the beginning of the
69th Congress, on December 17, 1925, but no further action was
taken. For the next 2 years, 192627, compulsory licensing con-
tinued a controversial subject.

(8) §.2328 and H.R. 10353

With the rapid development of radio broadcasting in the early
1920’s a dispute soon developed between ASCAP and the radio sta-
tions over the licensing of the performances of musical compositions.
S. 23285 and H.R. 10353 ** were introduced on January 26 and
March 15, 1926, by Senator Dill and Representative Vestal, respec-
tively, as a possi%le solution to the controversy between the two
interests. By adding a new subsection (f) to section 1, the bills pro-

osed to extend compulsory licensing to musical compositions used

or broadcast purposes, with a license fee based on the power of the
transmitting station. This license was to be applicable only to sub-

7 Id,, at pp. 157-180.

™ See note 55, supra.

% Piano rolls on which the lyrics were printed. Use of the words had been held to
infringe under sec. 1(a) of the act. F. A. Mills, Inc. v. Standard Music Roll Co., 223 Fed.
849 (D.N.J. 1915), aff'd, 241 Fed. 360 (3d Cir. 1917). Rolls without words were be-
coming unsalable; 10 cents or more royalty per rol! was usually asked. But see M.
Witmark & Sons v. Standard Mugic Roll Co., 213 Fed. 582 (D.N.J. 1914), aff'd, 221 Fed.
376 (34 Cir. 1915& (pre-1909 work).

81 Hearings on H.R. 11258, 68th Cong.. 2@ sess., pp. 233-275 (1925).

a2 H R. 5841, 69th Cong., 1st sess. (1825).

© 3. 2328, 69th Cong., 18t sess. (1926).

& ¥ R. 10353, 69th Cong., 1st sess. (1926).
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sequently copyrighted compositions so as not to impair existing con-
tracts.®®

Joint hearings were held April 5 to 22, 1926, at which a representa-
tive of the Music Industries Chamber of Commerce listed the bad
features of the existing compulsory license provision as: (1) failure
to include the so-called “word” roll; (2) pressure on the part of music
publishers to make the record manufacturers take a certaln number of
compositions each month in order to get the few they actually wanted ;
and (3) lack of protection for the copyright owner against use of
his music by financially irresponsible concerns.®®

On the other hand, Nathan Burkan questioned the constitutionality
of compulsory licensing and explained failure to make an attack in
the courts as follows: &

Unguestionably this act was so artfully drawn, that if an attack was made
upon the compulsory provisions of the act and the court declared them un-
constitutional, the whole act would have to fall. That would have left the
authors in the same plight they were in from 1888 to July 1909 * * *

Another reason for the failure to make any attack upon the constitutionality
of this proposition was the power of boycott that these reproducers of me-
chanieal instruments possessed.

Mr. Burkan also alleged :%

The act of 1909, while it provided in case of any infringement of the copy-
righted work that the infringer should be liable to very severe penalties, dam-
ages, costs, to injunction, seizure, and forfeiture of infringing material, and
to criminal punishment, in the case of the illegal mechanical reproduction, the
sole remedy * * * is limited to a recovery of three times the royalty fixed by
the statute; * * * If the mechanical reproducer made no reports or kept false
books as to the number of records or rolls he manufactured then the composers’

plight is more desperate * * *
In discussing Wheaton v. Peters,®® often cited as a basis for the
compulsory licensing provision, Mr. Burkan stated :

This case is no authority for the proposition that Congress can attach to a
copyright grant a compulsory license feature.

On the contrary, the holding of the case is that Congress in vesting the
exclusive right may impose conditions. A compulsory license is the antithesis
of the exclusive right.”

In short, Mr. Burkan characterized the two bills as being #—

vicious and paternalistic price-fixing measures, lacking in merit and iniquitous
because unconstitutional, because depriving a body of useful citizens of their
property, without just compensations, for the private benefit of a powerful
group * * *

(¢) HER. 10434

In the meantime Representative Vestal had also introduced a gen-
eral revision bill, H.R. 1043422 which was designed to permit the
entry of the United States into the Berne Union. Approximately
two-thirds of H.R. 10434 contained text identical with the Perkins
bill, the remainder constituted compromises worked out by conflict-

% Hearings on S. 2328 and H.R. 10353, 69th Cong., 1st sess., pp. 31-32 (1926). See
note 66 supra.
. 1d., at p. 87.
71d., at p. 314, See note 66 supra.
® 14, at p. 315.
®» g Pet. 591 (U.8. 1834).
66” Hearings on 'S, 2328 and H.R. 10353, 69th Cong., 1st sess., p. 320 (1926). See note
supra.
b Ig., at &) 871.
4 H.R. 10434, 69th Cong., 1st sess. (1926).
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ing interests through a series of meetings held in New York through-
out 1925.% o
Section 1(h) of the bill gave an exclusive right—

to make or to procure the making of any transecription, roll, or record thereof,
in whole or in part, or any other contrivance by or from which it may in any
manner or by any method or means be communicated, exhibited, performeg,
represented, produced, or reproduced; and to communicate, exhibit, perform,
represent, produce, or reproduce it in any manner or by any means or method
whatsoever, * * *

Again, in support of this endeavor to eliminate the compulsory
license, ASCAP submitted a brief in which it argued the following

points : ®

1. All that Congress was empowered to grant to an author was the exclusive
right as a monopoly for a limited period in the work made the subject of copy-
right. Congress can give neither more or less. Freeing the work for use by
manufactarers of mechanical records upon the payment of an arbitrary price
fixed by Congress is not securing to the author a “monopoly for a limited
period” nor the exclusive right in his work.

2. A copyright being private property, Congress had no power to fix the
price for which private third parties might use the work. Even if the Govern-
ment could appropriate or use it itself, it would have to pay just compensation,
and the ascertainment of such compensation was a judicial question and not
a legislative one, and Congress could not fix the price.

3. Assuming, but not concluding, that Congress could fix the price, the rate
fixed in the act was unjust, unreasonable, and conflscatory.

Somewhat similar in tone was the resolution of the American Bar
Association:

There should be no compulsory license required of authors, who should be
permitted to dispose of and deal in their rights in their absolute discretion.
Specifically, we disapprove of the provisions of section 1(e), the act of 1909,
for compulsory licenses mechanically to reproduce copyright music. We be-
lieve that a composer should have the right to dispose of his music, however
it may be produced or reproduced, as he may see fit.

During Mr. Solberg’s testimony, a letter from former Representa-
tive Washburn, dated April 2, 1926, was read into the record : *

That royalty clause was a “makeshift” made necessary to get the bill through.
Without it, there would have been no copyright legislation in 1909. The author
should have “complete control” of his rights. The constitutional right expressed
in the provision that Congress may secure for limited times to authors and
inventors the exclusive right to their respective writings and discoveries should,
if exercised, not be abridged by legislation—that I believe to be a sound
principle.

In reiterating its request for retention, but modification, of the
existing compulsory license provision, the phonograph record indus-
try through 1its representatives claimed success was dependent upon
access to all existing musical compositions and pointed out that since
1909 compulsory licensing had been adopted lr)) England, Canada,
Australia, New Zealand, India, Newfoundland, ftaly? and Germany;
and that the industry had flourished under the aegis of the license
as_compared to the countries having no provision.®’

What effect these arguments pro and con had on the committee
cannot be determined since no report was issued.

* Hearings on H.R, 10484, 69th Cong., 1st sess., pp. 14-18, 227 (19286).
®1d., at p. 261. & ' PP ! (1026)
%34, at D, 224,

% Jd., at p. 240,

” 10.'at pp, 884-885

W
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(d) H.R.10987
H.R. 10987 as introduced by Representative Vestal on April 5,
1926, embodied still another attempt to amend section 1(e) b
requiring each copyright owner who permitted the use of his wor!
for mechanical reproduction or for radio broadcasting to—
afix in some accessible place on such music and upon the phonograph disk,
cylinder, roll, or other contrivance for the mechanical reproduction thereof, a
notice of the amount of royalty prescribed for any use of such music for public
performance for profit, and thereafter any other person may make similar use
of the copyrighted work, and the sale or other distribution of any musical
composition, or disk, cylinder, roll, or other contrivance for reproducing said
composition which has the rate of royalty for use so affixed, shall carry with
- it an implied license * * * to broadcast it, or to use it for the manufacture
of mechanical instruments, as the case may be, from and after payment
of the prescribed royalty * * *. [Emphasis supplied.]

This bill, however, saw no legislative action.

(e) H.R. 17276

On February 21, 1927, Representative Vestal introduced still an-
other bill, H.R. 17276, which would have repealed section 25(e) and
amended section 1(e) so as to require the recording in the Copyright
Office by each copyright owner of his sale, assignment, or license of
the right to the mecﬁanical reproduction of his work, and also the
recording by every manufacturer of his agreement, under seal, to use
the work in full compliance with the terms and conditions of the
original grant. Any violation of the license, as recorded, by the man-
ufacturer would be deemed an infringement of copyright, with a
possible penalty of his being “forever barred from the benefits and
privileges of the compulsory license provisions of this act with re-
spect to any musical work whatsoever, irrespective of the proprietor-
ship thereof.” The copyright owner was also to be given the right
of giscovery, inspection, or examination of bocks, records, and papers
or any manufacturer relative to the production, sale or disposition of
mechanical reproductions. No further action on this bill is recorded.

3. The 70th Congress

With the beginning of the new Congress, Representative Vestal re-
newed efforts to amend the compulsory license provisions.

(a) H.R. 8912

H.R. 8912, * introduced January 9, 1928, was a general copyright
revision bill, similar in text to HL.R. 10434 ! of the previous Congress,
but no hearings were held.

(b) H.R. 10655 and 8. 3160
Two more bills *** followed, each proposing amendments similar to

H.R. 17276 of the previous Congress, with the exception of the
penalty. Instead of barring the infringing manufacturer from fur-

# H.R. 10887, 69th Cong., 15t sess. (1926).

% H.R. 17278, 80th Cong., 2d sess, (1827).

100 H R, 8012, 70th Cong., 1st sess, (1928),

1 See note 92 supra.

1@ H.R. 10635, 70th Cong., 1st sess. (1928) (introduced by Representative Vestal, Feb.
'{5218928); S. 8180, 70th Cong., 1st gess. (1928) (introdu by Senator Moses, Feb, 18,

*"Q'eexmtmmm\
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ther conduct of his business, the bills provided for a fine of not less
than $500 nor more than $5,000 for the granting by any copyright
owner or the acceptance by any manufacturer of refunds, rebates, dis-
counts or setoffs. )

In the hearings on H.R. 10655 are indications that compromise
versions of the bills were apparently submitted to the committee both
by ASCAP and the phonograph industry.’** Discussions dealt with
the need for accessible music on the part of the phonograph record
industry; applicability of the license to foreign authors, and to com-
positions copyrighted prior to 1909; also an apparent attempt to
limit the licensing provision to phonograph records and rolls, to the
exclusion of other electronic devices, specifically Vitaphone and Mov-
ietone. The 12-cent royalty situation with regard to the “word” rolls
was also presented at some length as was the requirement to file no-
tices of use within 10 days by domiciled copyright owners and 20 days
by foregin proprietors with failure to do so being a complete defense
to any suit or proceeding thereon.'°®

Mr. Solberg appeared as one of the final witnesses and asked to cor-
rect the impression that Representative Washburn had been the au-
thor of the 2-cent royalty, outlining briefly the legislative history of
the compulsory license clause from 1906 to 1909.°¢ In conclusion he
recommended a short bill be drafted which would merely permit
copyright owners to make contracts wherever they desire, but require
the contracts be available at some convenient place for examination.
Again the committee failed to report the bill out.

(¢) H.B. 13452

H.R. 13452,*" introduced by Representative Vestal on May 1, 1928,
had been drafted by a subcommittee of the Committee on Patents.2%
It included some of the language discussed at the hearings on the
previous bill, namely, the license was limited to a grant “for the man-
ufacture and sale of ordinary commercial phonograph records or
perforated music rolls.” *** Such grant was to be in writing and not
effective until recorded in the Copyright Office by the copyright pro-
prietor. Royalties, the amount og which were to be determined by
contract, were to be “payable at a specified rate per ordinary com-
mercial phonograph record or perforated music roll * * ** The
" grants could be altered, modified, extended or canceled by subsequent
agreements which would not be effective until 90 days after their
recordation in the Copyright Office. Each manufacturer was to be
required to file an acknowledged notice under seal of his intention
to use. Payment of royalty would free the articles or devices from
further contribution except in the case of public performance for
profit. It would also be unlawful for any one to change, alter or
deviate from the terms of a grant, as recorded, and to give or accept
any discriminatory preference under penalty of a $500 to $5,000 fine.

The bill was reported 1*° out of committee 4 days after it had been
introduced and referred to the House Calendar. In recommending the

1% Hearings on H.R, 108335, 70th Cong., 1st sess., pp. 42-50, 72-94 .
06 1d., at pp. 193~-194. & e (1928)
WT1d,at g}i. 101-192,
52, 7T0th C%ﬂﬁ 1st sess, (1928).
= HE 19652, 7Ho't§” éongi'l'lstt)%‘e con(ﬁ'ézs ) s(m p %ia.‘:;iu )1'1 d
.R. s 88, (e & supplied).
0 . Rept. No. 1620, 701 Cong., 15t sess, (19269, polied)
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bill favorably, without amendment, Representative Vestal wrote:*"!

Extended hearings were held, and much testimony was taken from repre-
sentatives of both the copyright owners and manufacturers of devices which
serve to mechanically reproduce copyrighted musical works. The matter has
been studied for years by the committee, and all interests have generally agreed
as to the justice of the principle of free bargaining governing the relationships
between the copyright owners and the manufacturers of mechanical devices.

It seemed apparent to your committee that obvious injustice was done to
the composers and authors of musical works in depriving them of an oppor-
tunity to freely bargain in respect of the terms and conditions under which
mechanieal reproduction of their works could be licensed to others, and to
subject them to a statutory form ef compulsory licensing which afforded no
adequate protection against dishonest and delinquent manufacturers.

It seemed equally apparent that for the just protection of the manufacturers
a musical composition, once released by its copyright owner to any manufacturer
for mechanical reproduction, should be available to all manufacturers upon
terms equal to those required to be met by the first licensee.

On February 4, 1929, the bill came up on the Consent Calendar
of the House. Representative Vestal requested unanimous consent
to have the bill passed over in order to iron out differences explain-
ing that an amendment was being prepared by the manufacturers
which would be ready later in the day. A comment was made that
a number of wires were being received from retailers of phonograph
records and piano rolls, and that since they represented the public.
perhaps they should be heard. The result was that the bill wa.
unanimously passed over without prejudice or objection.

Hearings were held on H.R. 13452 before the House Committee
on Rules on February 13 and 16, 1929. There Representative Chind-
blom objected to the granting of a rule on the grounds that hearings
had not been held before the bill was reported out of committee
and he proposed an amendment which would prohibit copyright
owners from combining to fix a price or royalty rate for the use of
mechanical reproductions.’’? Representative Busby also registered
opposition to the bill characterizing it as “half baked”, “full of dis-
crepancies”, and leaving “the public absolutely at the mercy of a
combine [ASCAP]”.s

Representative Ackerman of New Jersey proposed a number of
amendments which, to name a few, would make the license nonretro-
active to July 1, 1909; eliminate any reference to the manufacture
and sale of ordinary commercial phonograph records or perforated
music rolls as being too restrictive; strike out all references to
“promptly” as too indefinite and confusing; and eliminate, as being
obnoxious, the provision necessitating payment of royalties for the
public performance of compositions by mechanical instruments in ad-
dition to that paid by the manufacturer.'**

Representative Wolverton, also from New Jersey, claimed the bill
was not framed in the interest of the public and 1f enacted would
do irreparable injury to an industry “tﬁat has been built up over a
period of 20 years, and that was struggling against the inroads of
radio.” ¥* No further action on the bill and amendments is recorded.

u I4,, at p. 2.

us Hearings on H.R, 13462, 70th Cong., 24 sess., p. 19 (1929),
us 143, at pp. 25-26.

14 1d., at pp. 26-30.

us1¢., at p. 41
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4. The 713# Congress

With the start of another Congress Representative Vestal rein-
troduced several bills.

(a) H.R. 6989

On December 9; 1929, H.R. 13452 ¢ was reintroduced as H.R.
6989, but no action was taken.

(b) H.R. 9639

H.R. 9639 18 as introduced February 7, 1930, was a somewhat short-
ened and revised measure designed to repeal outright the compulsory
license. At hearings held in March and April 1930, some changes in
position were justified by the fact that a number of phonograph rec-
ord companies had purchased or secured interests in sheet-music
publishers, many of whom were copyright owners.” It was also
pointed out that the only parts of instruments known in 1909 were
Elayer-piano rolls and talking-machine records, sold for use in the

ome; now the number and form of instruments had expanded and,
with increasing industrial use, home use was almost insignificant.®
Furthermore, sale of player-piano rolls was decreasing and since the
so-called “word” rolls%ag not been included in the license, the 12-cent
royalty payment on a roll selling for 32 cents was cutting deeply into
the manufacturer’s profits.** In opposition to the complete elimina-
tion of the compulsory license provision, the phonograph industry
listed as specific (ﬁ)j ections the foﬁ)owing: 122

b(i ;»1) The proposed bill constitutes a renunciation of the principle of full acces-
sibility.

(b)ylf the proposed legislation is enacted into law, it would open wider the
door to increased oppression by means of monopoly or combination of publishers,
and/or copyright owners.

As a concluding witness, Karl Fenning *** questioned the constitu-
tionality of the doctrines of accessibility to music and compulsory
licensing.>

(c) H.B. 12549

Still another revision bill, H.R. 12549,'2% was introduced by Repre-
sentative Vestal on May 22, 1930, and reported out of the Patent
Committee on May 28, with amendments® Relative to compulsory
licensing, Representative Vestal stated in his report:

A fair compromise of the matter has been arrived at in drafting the new
bill. By section 1, subsection (d), it is provided, in effect, that the 2-cent com-
pulsory license shall continue until January 1, 1932, as to the mechanical-
musical provisions of the act of 1909, and the repealer section (sec. 64) of the
new bill makes adequate provision by excepting the operation of the repealer to
accommodate this purpose. This length of time will give manufacturers time

e See note 107 supra.

7 H.R. 6989, T1st Cong., 15t gess. (1929).

us H R, 9839, 718t Cong., 1st sess, (1929).

E Irrlleaﬂtngs fg H.R. 9&19, 718t Cong,, 2a sess., pp. 8-14 (1880).

., at p. 18,

i 14d., at pp. 53-54.

114, at pp. 74-76.

113 See Fenning, “Copyright Before the Constitution,” 17 J. Pat. Off. Soc’y 379 (19386) ;
‘("11‘91};9 Origin of the Patent and Copyright Clause of the Constitution,” 17 Geo. L.J. 109

1 eatlnfs on H.R. $639, 71et Cong., 24 sess., p. 86 (1980).
. 549, T1st Cong., 1st sess. i .

ue H, Rept. No, 1689, T1st Cong., 2d gess,, pts. 1, 2 (1930).
wmid, atp. 9.
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to adjust themselves, and the new provision still holds open to the compulsory
license features of the old act, musical compositions from 1809 to 1932. This
does not disturb existing conditions except as to new works after 1932,

It may be said in this connection that within the last few years and, in fact,
within the last few months, a great revolution has taken place in the musical
world. The advent of radio and of the talking motion picture has resulted in
the absorption by radio and motion-picture concerns of most of the business of
mechanical-musical reproduction. The provisions of the new bill have been
inserted, not only because of the unfairness of the old regime as provided by
the 1909 act but also because the practical business situation has undergone
significant changes. Regardless of that, however, the compulsory price-fixing
principle provided by the 1909 act is one that works obvious injustice, and its
effect should be removed as to future works.

The bill was recommitted to the Patent Committee on June 12,
1930.22¢ The following day Representative Vestal reported the bill
out of the committee, the report being identical with House Report
No. 1689, but including the text of the bill with the changes marked.!?®
On June 20, the bill was presented for consideration by the whole
House with a 2-hour limitation on debate. Once more the bill was
recommitted to the Patent Committee and reported out for the third
time on June 24,'* when it was finally referred to the House Calen-
dar. Following a debate on the floor of the House during which sev-
eral amendments were proposed, the bill was finally passed on Janu-
ary 13, 1931 and sent to the Senate, where it was referred on Janu-
ary 21, 1931 to the Senate Committee on Patents. Although a number
of amendments to the bill were presented in the Senate, none per-
tained to compulsory licensing. Hearings were held January 28 and
29, but the proposed elimination of the licensing feature was over-
shadowed by discussions concerning the divisibility of copyright, pro-
visions affecting the radio industry and public performance for profit,
particularly with relation to coin-operated machines. Senator Hébert
filed the committee report on February 23, 1931, in which he refers to
the compulsory license as follows: 3

Under the existing copyright law (act of 1909) it is provided as a condition of
extending the copyright control to mechanical reproduction of musical works,
where the owner of a musical copyright permits the use of his work upon the
parts of instruments serving to reproduce it mechanically, any other person may
make similar use of such work upon the payment to the copyright proprietor of a
royalty of 2 cents on each part manufactured. This provision applies to the
reproduction upon phonograph records, talking machines, player pianos, ete. It
is believed this provision for the fixing of a price to be paid to the owner of
any property is unique in American legislation. There appears to be no valid
reason for any distinction between the author or owner of a musical composi-
tion and the author or owner, or producer of any other kind of property or
work. As a result of the enactment of the provision in the law of 1909, owners of
musical works are at the mercy of those engaged in mechanical reproduction
with whom they have no contractual relations and who may be wholly irrespon-
sible. The author is forced to permit the use of his work whether or not he
desires to do so and at a price which is fixed by law and over which he has no
control.

The provision of the bill under consideration will eliminate the 2-cent com-
pulsory license fee heretofore fixed by law, from and after January 1, 1932, so
far as the mechanical reproduction of music is concerned. Thereafter authors
and composers, like other American citizens, will be free to make their own
contracts upon terms mutually agreed upon. This provision. will not disturb
existing conditions and will not affect works other than those created subse-
quent to July 1, 1909, and up to January 1, 1932. .

12 72 Congressional Record, 10584-105986 (June 12, 1930).
1% H, Rept. No. 1898, 71st Cong., 2d sess. (1930).
w0 H, Rept. No. 2016, 71st Cong., 2d sess. (1osoz,
m 8. Rept. No. 1782, 71st Cong., 84 sess., pp. 27 (1981).
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The bill, however, failed to receive consideration on the floor of the

Senate.
5. The 72d Congress

(¢) HR.139 and 8. 176

H.R. 12549 was reintroduced by Representative Vestal as H.R.
139 132 on December 8, and by Senator Hébert as S. 176 *** on Decem-
ber 9, 1931, but no action was taken on either bill.

Commencing February 1, 1932, a series of hearings were had on the
general revision of the copyright law. The topic of public perform-
ance for profit as presented by the manufacturers of coin-operated
phonographs and pianos reflected indirectly on the compulsory li-
cense question. The general feeling of members of that industry
seemed to be that they did not mind a 2-cent royalty paid at the
source, but that they would object, as a form of double taxation, to
any provision that required payment of a royalty for each perform-
ance of the record on their machines.

At the hearings a brief was submitted in behalf of the phonograph
industry by Arthur Garmaize stating in part:

There exists no justification for the agitation to remove the statutory mechan-
ical license now found in our existing copyright law in subdivisions (e) of
sections 1 and 25 except the wish to create a mechanical-music monopoly. How-
ever, the wish to prevent the ¢reation of a mechanical-musical monopoly is
sufficient lawful justification to continue price fixing for the use of music for
mechanical reproduction now existing for 23 years through subdivisions (e) of
sections 1 and 25 of our copyright law and known ag the statutory mechanieal
license.

Passenger transportation, freight, telephone, telegraph, gas, electricity, street-
car transportation, and subway transportation rates are fixed because it is
claimed the purveyors thereof are public utilities. Rents were fixed during the
war because of an existing emergency. The price for the mechanical use of
music was fixed in 1909 and should be fixed now because of the emergency that
then existed and now exists in a threatened mechanical-music monopoly and
because the right to control mechanical reproduction is not an inherent right of
the common law or of copyright but was created by Congress in 1909 for the first
time. This statutory monopoly right created for the first time in 1909 and sur-
rounded by the Congress creating it with the safeguard of the statutory mechani-
cal license should not by the present Congress be utilized as an instrument with
which to create a business monopoly on top of the statutory monopoly by repeal-
ing subdivisions (e) of sections 1 and 25 of the existing law known as the
statutory mechanical license.

_-\lso during the course of the hearings a patent attorney gave still a
different interpretation to the problem of compulsory licensing when he
testified : 126

During the hearings the suggestion has been made that the copyright law
should provide for compulsory licensing or working of a copyright. Some wit-
nesses have stated that this is entirely unnecessary since the copyright proprietor
will for business reasons keep his work in print if there is any demand whatever
for it. This statement assumes that all copyright proprietors possess sound
business judgment, which unfortunately is not always true * * *. Under the
present law there is no way of compelling a temperamental copyright proprietor
either to keep a work in print himself or tu allow some one else to reprint on a
reasonable royalty basis. '

132 HL R. 139, 72d Cong., 1st sess, (1931).
1§, 176, 72d Cong., 1st sess. (1931).
(lg“;zﬂ)en‘rings on General Revision of the Copyright Law, 72d Cong., 1st sess., pp. 208-217
W4, at p. 239,
138 Id., at p. 480.
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The series of Sirovich bills which resulted from these hearings made
no provision for compulsory license and no extensive discussion of the
subject is to be found in connection with these bills.

6. The ?4th Congress

(a) 8.2465 and S. 3047

On March 18, 1985, Senator Duffy introduced the first of his general
revision bills, é 2465.*7 Two months later, on May 13, 1935, the
second, S. 3047, was introduced as a revised version, including a
number of committee amendments. Senator McAdoo reported the
bill out of committes on the same day it was introduced.’® Amend-
ments by Senators Vandenberg and Trammell were subsequently of-
fered. The bill, together with the amendments, was debated July 31,
1935 and passed. During the second session the House Committee on
Patents conducted hearings on S. 3047, H.R. 10632 and H.R. 11420,/
known as the Duffy, Daly, and Sirovich bills, respectively. With
respect to compulsory license, the Duffy bill provided for its retention
and in addition would also have given the manufacturer a copyright
in his recording ; the Daly bill would have eliminated the compulsory
license clause. '

A brief submitted by Gene Buck of ASCAP claimed that the
original license violated the Constitution by denying authors the ex-
clusive right to their writings: *¢

The Duffy bill not only continues this compulsory license scheme, but provides
in addition, that the manufacturer of the record, upon paying the sum of 2
cents, can secure a new copyright in the record or transcription, and can com-
municate the work to the public by radio facsimile, wired radio, telephone, and
television * * *,

There is no reason why a mechanical-instrument m