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Stross (author). Despite the polarity of views, the committee arrived at the consensus thoughts below.

The compromise consensus presented here may certainly be imperfect -- some authors resolutely oppose
any diminishment of legal control over their work whatsoever, while others are as resolute that copyrights
are already too restrictive -- but hopefully the recommendations below will be generally acceptable. The
ideas herein are a blend of many other solutions, including the existing compulsory licensing system for
music, the Canadian royalty system for orphaned works, the Authors Coalition's author registry, and the
Authors' Licensing & Collecting Society in the UK. While no solution is likely to be perfect, the
proposals below are felt to comprise a feasible solution to the problem and dramatic improvement over
the current situation.

PROPOSALS:

SFWA recommends the following:

1. THE COPYRIGHT OFFICE (OR AN ENTITY IT DESIGNATES) SHOULD MAINTAIN AN
OFFICIAL AUTHOR INFORMATION DIRECTORY CONTAINING AUTHOR CONTACT
INFORMATION AND INFORMATION ABOUT THEIR WORKS, TO MAKE FINDING
AUTHORS EASIER.

*** See extensive notes below.

2. TITLE 17 SHOULD BE AMENDED TO ADOPT THE FOLLOWING PROCESS FOR
PROVING A WORK IS AN ORPHAN AND ALLOWING ITS LIMITED USE.

To prove a work is an orphan and republish it, a publisher would have to:

a) Conduct a search, especially of the Copyright Office's records and other easily obtained records of
relevance, such as contacting known publishers of the work. The Copyright Office would establish the
guidelines for what constitutes sufficient search and rule on the sufficiency of each specific search. The
publisher would take reasonable measures to contact the copyright owner using the information located (if
any), per guidelines on sufficiency of contact attempts established by the Copyright Office.

b) After a diligent search has provably failed to locate the copyright owner, as the step of last resort, the
publisher would publish notice of their intent to use the work; this notice would be published on a
Copyright Office web site for public notices and on paper, for (e.g.) six months.

c) If the copyright owner does not come forward during the six months notice period, the publisher would
then pay into an escrow fund an amount of statutory compensation (as determined by the Copyright
Office, but based on industry standard rates for similar work).

Having searched, published public notice, and paid the "going rate" into an escrow fund, the publisher
may use the work.

*** See extensive notes below.

3. FUND RECOMMENDATIONS #1 AND #2 IN WAYS NOT BURDENSOME TO AUTHORS.

Since the above should not prove costly, it should be funded via means that are sufficient to cover costs,
but not burdensome on authors. Collection up front was found most desirable, by a small increase in
registration fees; if this should prove insufficient, the Copyright Office should charge publishers a small



fee to make requests to use orphan works, and/or take a small percentage from escrow funds (where a
two-tiered rate for registered vs. unregistered works might be considered). Regardless, authors should not
have to pay a fee to change their address in the Author Information Directory.

4. TITLE 17 SHOULD BE AMENDED TO INCLUDE A NEW REMEDY FOR INFRINGEMENT.

Title 17 should be amended to include an additional remedy for infringement (i.e., work that is
republished without the publisher following the procedure of recommendation #2), as follows: That the
copyright owner be entitled to three times the baseline statutory compensation they would have received
if the publisher had followed recommendation #2. This encourages publishers to try to find authors, or
use the new process, instead of simply using the work and hoping they won't be caught. This is intended
to apply to both registered and unregistered work, thus increasing the penalties for infringement of
unregistered work in particular. This remedy is in addition to, not in place of, other remedies available
under Title 17.

5. THE COPYRIGHT OFFICE SHOULD COMPUTERIZE AND SIMPLIFY THE EXISTING
"GROUP REGISTRATION" CONCEPT, TO MORE EASILY ALLOW REGISTERING ITEMS
IN BULK.

This would thus allow easily including one's web pages, newsgroup postings, chat room posts, and so
forth, that one might want to register. Authors should also be able to register a description of the kinds of
work they do, e.g., "Dr. Andrew Burt, P.O. Box....: author of short and long works in the areas of science
fiction, writing advice, editorials, computer science" to assist in differentiating authors with the same
name and in locating authors of unregistered works.

6. THE COPYRIGHT OFFICE SHOULD CLARIFY AND SIMPLIFY THE PROCEDURE FOR
REGISTERING FREELANCE CONTRIBUTIONS TO PERIODICALS.

The records maintained by the Register of Copyright are, or at least should be, the first reference when
one is seeking to discover who controls the copyright to work that is in copyright. Unfortunately, the
current system of registration for works published in periodicals makes this inordinately difficult, and
quite frequently impossible.

Periodicals are registered at the copyright office on Form SE, not Form TX as is used otherwise for
textual works. That registration suffices only for the publishers' compilation copyright (and in materials
for which the publisher actually owns the copyright). Freelance contributions to periodicals are not
treated as registered when the periodical publisher submits a Form SE.[1] In turn, this makes finding the
copyright holder of those individual pieces much more difficult later, particularly if the publisher of the
periodical in which the piece was first published goes out of business, either through bankruptcy or in the
regular course of business (including merger or acquisition).

For example, tracking down the author of a short story first published in the 1940s or 1950s to obtain
permission to republish that story in an anthology can be inordinately difficult. Under the 1909 Act's
"copyright indivisibility" doctrine, periodicals ordinarily claimed (and registered) the copyrights in each
piece appearing in that periodical, even when those pieces had been contributed by freelance writers.
Typical publishing contracts returned to the copyright to the writer several months after first publication.
However, those returns of copyright were seldom registered with the copyright office. Particularly for
authors who were not especially prolific, this transfer frequently blocks research on the chain of title.

Although correcting records from older publications may well be beyond the ability of the Copyright
Office, the Copyright Office has the authority and ability to limit or eliminate this particular problem for
works being published today and in the future. We propose two changes to registration procedures for
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periodicals and contributions to periodicals that will help alleviate this loss of data.

First, Form SE should be revised to require inclusion of a detailed table of contents for each issue
registered on that particular application, specifically including the conformed title and author
name for each piece appearing in each issue that is not a work made for hire. Because some
periodicals continue to initially claim copyright in a freelance contributions with a contractual
promise to return at that copyright to the author at a later date, only works made for hire should
be excluded from this table of contents. Excluding other works in which copyright was
transferred to the periodical will only result in the same problem as it exists today.

Second, the copyright office should strongly consider revising Form GR/CP and related
procedures to encourage authors to choose to register freelance works that have previously
appeared in periodicals. This should include treating materials properly registered on Form
GR/CP as relating back to the original date of publication for a period of 1 year, not just 90 days.
The form should also require inclusion of graphical references for each work included in that
particular group registration.

[1] Morris v. Business Concepts, Inc., 259 F.3d 65 (2d Cir. 2001), later dec., 283 F.3d 502 (2d Cir. 2002).

7. THE COPYRIGHT OFFICE SHOULD PROVIDE EXPLICIT GUIDANCE TO COPYRIGHT
HOLDERS ON ENSURING SUCCESSION OF COPYRIGHT INTERESTS.

As difficult as it can be to find the owner of a copyright when the original registrant still holds the
copyright, finding the owner when that copyright has changed hands is much more complex. Sometimes
these transactions are voluntary or by devise (such as a will), and are later recorded at the Copyright
Office. All too often, they are not. The Copyright Office should establish regulations and public-outreach
efforts in four particularly problematic areas.

Although the Act specifies how renewal rights and termination rights descend,[2] it rightly does
not specify descent of copyrights themselves. Instead, the Act allows for free transfer of
copyrights, including by devise (or, presumably, intestate succession).[3] However, the Copyright
Office's silence on the issue often leaves copyright owners uninformed, particularly for
pseudonymous and anonymous works. The Copyright Office should draft a suggested clause for
including in wills, and send a copy of that clause with each certificate of registration for
copyrights claimed by a natural person. This will encourage authors to explicitly allow for
copyrights in their wills, which in turn will make establishing ownership of a copyright by
persons who wish to reuse materials considerably easier.

Publishing, both in print and otherwise, is an extremely hazardous business. The median life of a
publisher is under five years, and even extremely large publishers and other corporate owners of
copyrights suffer financial reverses that force bankruptcy. The Bankruptcy Code is not very
explicit in the succession of intellectual property itself, as opposed to intellectual property
licenses (which are merely executory contracts).[4] All too often, particularly with smaller
businesses, copyrights are not explicitly scheduled as assets in bankruptcy and/or disposed of in
the final decree. This is a significant cause of copyright orphans, particularly for works made for
hire, nontextual works, and short textual works. Because copyright is a specific type of asset that
is subject to special, and indeed Constitutional, attention exclusively under federal law, the
Copyright Office should act to fill this gap.[5] The Copyright Office should fill this gap through
an interpretive rulemaking under the Administrative Procedures Act.[6] Rather than interfere in
the bankruptcy process itself, such an interpretation should establish what happens to a copyright
when the owner of that copyright has gone through bankruptcy, but the copyright has not been
scheduled or explicitly disposed of by the final decree.[7] The objective here is to provide a clear
default rule that can be easily interpreted just by comparison to the bankruptcy schedules and
decree. If the debtor (or, for that matter, its creditors) desire an outcome different from the default
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condition, all they need to is explicitly provide for that outcome in the schedules and decree--just
as an individual author could so provide in a will.[7] We believe that this default condition,
consistent with the concepts behind the Visual Artists' Rights Act, should return works made for
hire to their creators unless those works are explicitly disposed of in bankruptcy.[8]

e Many smaller businesses, however, do not go through bankruptcy upon dissolution. They may be
sole proprietorships; they may be partnerships; they may be corporations or other limited-liability
business entities. Some of them simply close down in an organized manner, but many others lose
their rights to continue as business entities through neglect or abandonment, such as failure to pay
annual state fees. Filling this gap is even more important than filling the gap created by
bankruptcies, because such dissolutions ordinarily do not create any public record of what
happens to the assets of the defunct business. Fortunately, as the rationales would be virtually
identical to those for bankruptcy, this instance could be covered in the same rulemaking
procedure, and same rule, as for bankruptcy. The rationale for returning works for hire to their
creators, though, is even stronger in the event of a nonbankruptcy business dissolution.

¢ Finally, many publishing enterprises change control. This ranges from a simple change of
ownership (possibly including a change in name) to mergers and acquisitions. This presents
similar difficulties to bankruptcy and dissolution, with the added twist that--unlike bankruptcy or
dissolution--someone actually does own the copyrights in question. Again, the same rulemaking
and rule could provide for a clear chain of ownership for copyrights, although in this instance the
rationale for returning works made for hire to their creators is admittedly somewhat weaker.

[2] 17 U.S.C. § 304(a)(1)(C); 17 U.S.C. §§ 203, 304(c).

[3] 17 U.S.C. § 201(d)(1); De Sylva v. Ballentine, 351 U.S. 570 (1956) (deferring to state law in defining
who is a "child" on the grounds that succession of interest is a matter primarily of state law).

[4] 11 U.S.C. § 365; cf. 11 U.S.C. § 541.

[5] 17 U.S.C. § 301 (federal preemption of copyright); 28 U.S.C. § 1338(a) (exclusive federal-court
jurisdiction over copyright claims); U.S. Const., Art. I, § 8, cl. 8.

[6] 5 U.S.C. § 501 et seq.

[7] 17 U.S.C. § 201(e) does not prevent this. By its own terms, § 201(e) applies only to "individual
authors." Further, this would not enact a transfer; it would only clarify to whom a transfer per force had
been made when not otherwise specified.

[8] 17 U.S.C. § 106A.

NOTES

Notes on the Author Information Directory:

e Registering with the directory would not be mandatory, but would be beneficial.

o Authors should be assigned an ID, with some ability to thereafter assign IDs to works
(authorID.opust# or suchlike, with provision for collaborations).

e To sign into the directory, authors would log in via a web page, supply their name and contact
information, and be assigned a unique author ID#. To register a work, the author would log in to
a web page, supply their author ID# and password, the title of the work, and any optional
information that may be useful; the work would be registered and the author would receive an
ID# for the work.
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