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CREATIVE COMMONS AND SAVE THE MUSIC

SAVE THE MUSIC and CREATIVE COMMONS welcome this opportunity to provide
comments to the Copyright Office, and, ultimately, to the U.S. Congress, on the problem posed

by Orphan Works" and to submit the attached proposal.

! As discussed in greater detail in Part A(11) infra, SAVE THE MUSIC and CREATIVE

COMMONS define an “Orphan Work” as any copyrighted work that is out-of-print or otherwise
not commercially exploited, and where the rightsholder is difficult, after reasonable efforts, or

impossible to find.
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SAVE THE MUSIC, a group that wants to archive a mostly orphaned genre of music,
and CREATIVE COMMONS, an organization that provides tools for copyright owners to signal
what rights they reserve and what uses they approve, strongly believe the Orphan Works
problem is a serious one—one that impedes productive uses of works and merits a legislative
response. We believe that our experiences with Orphan Works allow us to offer relevant and
useful insight into the problem the current system poses and why it cannot be solved without a
change in the law. We believe that there is a workable, fair solution to this problem that may
readily be implemented without threatening either the interests of copyright owners who wish to

prevent use of their work, or the compliance of the United States with its treaty obligations.

I. INTERESTS OF SAVE THE MUSIC AND CREATIVE COMMONS IN THIS
PROCEEDING

A. SAVE THE MUSIC < http://savethemusic.com/>

1. SAVE THE MUSIC’s Mission

SAVE THE MUSIC (STM) is a project of the Internet Development Fund, a California
501(c)(3) non-profit organization dedicated to the preservation of Jewish cultural music through
its digitization and placement on the Internet. Daniel and Roman Ajzen founded STM in 1998 as
a result of research conducted for a high school family history project. In just seven years, STM
has become the leading collector of Yiddish LP's in the world, archiving over 8,000 records.
Upon receipt, STM re-masters the recordings and makes them available for streaming through its
website, where it also provides historical information, lyrics, translations, sheet music, and other

resources. STM complements its archivist activities with forums for current artists and a virtual
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bulletin board to announce performances and recent releases. STM also occasionally sponsors
concerts and other activities.

STM does not charge for access to the content on the web site and depends entirely upon
donations for all its activities. STM has received donations of records, labor, and money from
every continent and has volunteer representatives in nineteen cities worldwide.

2. SAVE THE MUSIC’s Experience of the Orphan Works Problem

STM repeatedly encounters problems identifying the appropriate rightsholder for many of
the works it would like to make publicly available. For example, as stated, along with the
recordings themselves, STM has considerable copyrighted non-audio holdings such as music
sheets, lyrics, books, drawings, letters, and newspapers. Practically all of these materials were
produced within the last 75 years. Many were produced by small publishers who can no longer
be found and from whom clearance cannot be obtained. STM would like to use these materials
to provide the background knowledge and history necessary to properly understand the music.
Many of these primary sources frame the issues and context of the music far better than any
explanation or description drafted by STM can and are essential to STM’s mission.

Another problem STM faces is that most of the recordings and materials it wishes to
archive were produced overseas. For example, the vast majority of the musical recordings in
STM’s holdings are foreign works that were published before 1970 and were free of U.S.
copyrights—until the Uruguay Round Agreements Act of 1994 removed these works from the
public domain and “restored” them to copyright. Many of these musical recordings were issued
by small foreign labels that have since disappeared. As a result, many of these works are Orphan

Works and are essentially unusable.
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STM is a small organization with a very small budget for its archiving work. Because of
its reliance on donations, STM does not have the financial capacity to retain an attorney to
investigate the copyright history of each of its thousands of songs.? The efforts of lay volunteers
are constantly stymied because many of the record companies that issued Yiddish-language
recordings in the past have long since gone out of business and there is no way to determine who
currently holds those copyrights. In other words, STM often faces the unenviable choice to
either spend a large sum on an attorney hoping she can find the copyright owners or to forgo
obtaining rights entirely, thereby exposing itself to crushing liability if it uses the work. The
complexity of the process has forced STM to effectively postpone the digitalization of a large
percentage of its holdings. Thus the problem of Orphan Works has hindered STM’s mission of
documenting, preserving, and spreading Jewish cultural music and other materials and denies the
public the benefit of the cultural value of these works.

To illustrate these points, we offer these specific examples of works that STM would like
to make available, but for which it has not been able to locate the rightsholder:

e Yiddishe Lider — (“Yiddish Songs™). Yiddishe Lider, a book written in Yiddish and
published in Argentina soon after the Second World War, contains first-hand accounts of
life in the Nazi concentration camps. Some of these narratives are truly masterful pieces
and are a testament to the indestructibility of the human spirit. STM would like to use
some of the narratives to illustrate the range of emotions experienced by prisoners in the

camps. However, despite STM’s best efforts, it has been unable to locate the rightsholder

2 STM is submitting these comments jointly with CREATIVE COMMONS with generous and
one-off pro bono assistance. Given the number of orphan works STM encounters and their
complex and often international copyright history, it is not feasible for STM to secure pro bono
assistance each and every time it needs to investigate the copyright history of songs it wishes to
preserve.
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for this work: the publishing house is defunct and STM could not locate any records
indicating who, if anyone, now holds the rights to the book. As a result, STM has been
unable to share its contents with the world and because of similar problems with other
works from that time-period, development of the Holocaust section of STM’s website is
on hold.

e The Partisan’s Hymn. STM would like to pair the accounts of concentration camp life in
Yiddishe Lider with perhaps the most important Yiddish song of all time, Zog nit Kayn
Mol (Never Say or The Partisan’s Hymn). According to scholars, The Partisan’s Hymn
was the anthem and rallying cry of the Jewish resistance during WWII and is an
affirmation of the Jewish will to survive:

Never say that you are going on your last way

Though leaden clouds may be concealing skies of blue -

Because the hour we have hungered for is near;

And our marching steps will thunder: We are here!

Because the hour we have hungered for is near;

And our marching steps will thunder: We are here!

Even today The Partisan’s Hymn is played at funerals of Jewish martyrs and
retains a fundamental position in Jewish culture. Sixty years after the end of WWII, at a
time when the Jewish people are again facing serious threats from the rise of anti-
Semitism and Islamic fundamentalism, STM believes its message of resistance,
perseverance, and hope remains as important and relevant as ever.

STM envisions an entire section dedicated to this song, its performers, and its
history. The proposed section will contain numerous musical versions, lyrics, music
sheets, and considerable historical background. It will be the anchor of STM’s Holocaust

content. As one would expect for such an important song, many different versions have

been recorded over the years. Dozens of these were published overseas and are thus
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subject to copyright protection under the Uruguay Round Agreements Act. In particular,
STM plans to use a version sung by the Polish Army Orchestra and produced by the Lira
Record Company in Poland just after the end of World War Two. STM possesses none
of the accompanying materials for this record, such as the album cover or slip sheet, and
consequently has very limited information with which to find the copyright owner. STM
has unsuccessfully conducted Internet and library searches for additional information,
and has been unable to even find another copy. Though it is possible additional copies
exist in Poland, STM does not have the resources to investigate further. This record is
significant because it was one of the few conciliatory efforts after the war between Jews
and Poles and demonstrates the relationship between each group’s resistance efforts. But
the prospect that STM will obtain clearance for this work and many others like it is not
good, for in addition to the normal difficulties attendant to obtaining copyright clearance,
STM now has to go through the process of identifying rightsholders in countries all over
the world. The cost, both in money and time, of locating far-flung rightsholders makes
pursuing clearance prohibitively expensive. Currently, only the largest and best funded
organizations can even afford to attempt to track down the copyright owners; for a non-
profit organization like STM, it is practically impossible.

e Ludwig Satz Sings His Most Famous Yiddish Theatre Classics. STM’s mission is not
only to preserve Jewish music, but also to make clear its importance to today’s culture--
thereby ensuring its future relevance. To this end, STM plans a section to illustrate
Yiddish music’s influence on general American culture. Ludwig Satz is an anthology of
songs from Yiddish musicals in the 1940’s, 50°s, and 60’s. Many of these songs later

served as inspirations for songs in Broadway musicals and many of the writers,
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composers, and singers went on to work in Broadway. By tracing the careers of those
involved in Ludwig Satz, STM hopes to show the breadth of Yiddish culture and its
relevance to wider American culture.

The Greater Recording Company published this recording in the United States in
1973; it is thus under copyright protection. However, despite STM’s best efforts, it has
been unable to locate the rightsholder for this recording. After failing to find any trace of
the Greater Recording Company or the rightsholder, STM attempted to find some leads in
the property’s title history, but it was to no avail. STM also spoke with several
performers who were active during the company’s existence to see if they had any
information, but that too proved unsuccessful. At this point, STM was confronted with
the choice between hiring a professional or simply not using the songs. Unfortunately,
STM had no real choice but the latter. The difficulties STM has encountered in obtaining
copyright clearance for this and similar works have led it to postpone development of its

section on the intertwining of Yiddish and American culture.

3. The Current System Frustrates Both SAVE THE MUSIC’s Creative
Vision and Copyright’s Purpose

STM is participating in this proceeding to urge the Copyright Office and Congress to
amend the current system so that the organization can make these valuable and disappearing
cultural resources available without fear that it will be sued. STM has experienced the
difficulties posed by Orphan Works and strongly believes that a more user-friendly system must
be developed. STM’s encounters with Orphan Works arise because its collection was mainly
produced by small, independent recording companies. Many of them moved in and out of the
marketplace quickly and did not leave clues regarding what happened to them or their

copyrights. Nevertheless, works created by these companies do not lose their cultural value
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simply because their owner cannot be located. The current system deprives creators and
archivists like STM of the opportunity to reintroduce them to the world. With the advent of the
Internet, resuscitating old songs and introducing them into popular consciousness is now possible
but the complexities of the law prevent STM from sharing some of the bright lights of Jewish
culture. STM would happily secure permission to use these works if it could find the owners. It
is very frustrating for STM to have a specific creative vision and realizable goals yet be
restrained from pursuing them by copyright rules that benefit neither the rightsholder nor the
public at large. STM has learned that the current rules for Orphan Works impede its ability to

share its content despite its best efforts and intentions.

B. CREATIVE COMMONS <http://creativecommons.org>

1. The Mission of CREATIVE COMMONS

CREATIVE COMMONS, a 501(c)(3) nonprofit based in San Francisco, offers from its
website to the general public a set of technical and legal tools, free of charge, that empower
creators to signal how they want their works used beyond the one-size-fits-all rules built into
current copyright law, and enable users to find works where the creator has signaled that certain
uses are permitted.

One tool is a suite of standardized copyright licenses that authors, artists, and publishers
can use to virtually “stamp” their online works with an alternative copyright notice. In contrast
to the traditional copyright notice — *“(c) 2005. All rights reserved.” -- the CREATIVE
COMMONS copyright notice reads “(cc) 2005. Some rights reserved.” As the language implies,
the CREATIVE COMMONS form of notice is meant to draw the average Internet user’s

attention to the fact that the stamped work is available on terms somewhat less restrictive than
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current copyright law would otherwise impose. The notice itself contains a hyperlink that leads
to a short summary of the legal terms associated with the stamped work: “Anyone is free to copy
my photograph,” for example, “provided they give me credit as the artist, and provided they do
not profit from their use.”

This “human-readable” legal summary then links to a fuller, more traditional — and
legally binding — copyright license, drafted by CREATIVE COMMONS and lawyers from the
Silicon Valley law firms Wilson Sonsini Goodrich & Rosati and Cooley Godward LLP. The
“lawyer-readable” license spells out in detail what freedoms the user enjoys and what conditions
govern that use.

The CREATIVE COMMONS “Some Rights Reserved” notice also contains mark-up
language that, though invisible to the human eye, acts as a technological notice to search
technologies. This “machine-readable” version of the copyright notice, which is expressed at the
source-code level of the web page, facilitates the proper functioning of CREATIVE

COMMONS’ second free tool: the CC smart search engine

<http://search.creativecommons.org>.*

This engine scours the web for pages marked with the (cc) virtual stamp, indexes them,
and then lists results by (1) file format type, (2) keyword, and (3) the legal freedoms and

restrictions the copyright holder has associated with the work. Type “Eiffel Tower” into the

¥ CREATIVE COMMONS’ tools offer creators the ability to construct a license with a range of
different attributes. The main attributes are: Attribution or no Attribution, Commercial or Non-
commercial Use, Sampling or No Sampling, Derivatives or No-Derivatives and Share-Alike
(where the derived work is required to be licensed under the same terms as the original).

* The CC search engine is available at CREATIVE COMMONS’ home page and also via a
special search box in the Firefox Internet browser. Yahoo! has also recently released a
customized search engine to enable users to easily locate CREATIVE COMMONS-licensed
works according to their specific criteria. <http://search.yahoo.com/cc>
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dialog box, for example, specify “image” format, and click the “noncommercial use” button, and
the user sees a list of all the CREATIVE COMMONS-licensed photographs of the Eiffel Tower
available under a noncommercial license.

The one-two punch of the machine-readable copyright licenses, on the one hand, and
smart copyright search engines, on the other, vastly reduces unnecessary transaction costs
between producers who want to share some uses of their content and consumers looking for
royalty-free content and who are willing to accept certain restrictions on their use.

CREATIVE COMMONS’ marking and searching technologies have unearthed an unmet
demand far larger than even the organization anticipated. CREATIVE COMMONS first made
the CC licenses available in December of 2002. One year later, there were over 1 million web
pages carrying the “(cc) Some Rights Reserved” notice and license, according to a Yahoo! link-
back search. Today, there are over 10 million web pages under the CC licenses. What this shows
is that a large number of creators do not believe that the restrictions that current copyright law
imposes are appropriate for their particular works. Creators that choose a CC license are
signaling that something less than full-bore copyright is best for them. And this demand for
“Some Rights Reserved” licenses is not limited to the United States. CREATIVE COMMONS
has built an international network of lawyers in over 50 countries; today it offers the CC licenses
in 12 different languages, adapted to the laws of 15 different jurisdictions. Adopters of the
licenses include authors and producers as varied as the Massachusetts Institute of Technology,
Rice University, the Public Library of Science, Flickr.com (home to over half a million CC-
licensed photographs), musicians David Byrne and the Beastie Boys, Brazilian Minister of
Culture Gilberto Gil, filmmaker Robert Greenwald, federal appeals court judge Richard Posner,

and more.

10
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2. The Success of CREATIVE COMMONS Suggests a Solution to the
Orphan Works Problem

Creative Commons is participating in this proceeding to urge the Copyright Office and
Congress to act to fix the Orphan Works problem, because its experience suggests that a market
solution is not sufficient to solve this problem The most significant lesson arising thus far from
the experience of CREATIVE COMMONS is that clear author signaling about rights — what
rights an author wishes to reserve, and what uses an author is willing to allow — lends valuable
assistance to copyright’s overarching objective of encouraging the creation and dissemination of
copyrighted works. Current copyright law is just like a “no trespassing” sign on land — a user
must assume that she cannot use a work unless she first obtains the owner’s express permission.
But for many works, the cost of seeking permission for each individual use will prevent desired
uses altogether. CC licenses allow authors to provide information to the public that is the
copyright equivalent of a sign on real property allowing certain uses — a sign, for example, that
says “welcome to our store between the hours of 8 a.m. and 5 p.m.” Thus, authors who wish to
allow certain uses may effectively communicate their desires to would-be users using a CC
license.

This is the model for a solution for Orphan Works — a solution that facilitates clear
signaling that some uses are permitted or that the copyright owner no longer cares what use is
made. However, the private, author-driven approach taken by CREATIVE COMMONS cannot
be used directly to solve the problem of Orphan Works. The CREATIVE COMMONS approach
depends upon the existence of an active rightsholder — i.e., someone who is motivated to invest
in educating herself about the “Some Rights Reserved” approach, and to utilize a CC license for
her work. By their very nature, Orphan Works lack an active rightsholder. For many works that

have never been, or are no longer, commercially exploited, rightsholders are not sufficiently

11
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motivated or no longer exist’ to educate themselves about and use a CC license. In addition,
many rightsholders of Orphan Works lack the motivation to comply with the voluntary
registration provisions of current copyright law. As a result, would-be users of Orphan Works
often face insurmountable difficulties in identifying rightsholders and seeking permission, and
CC’s licensing model does not solve this problem.

Although CREATIVE COMMONS licenses cannot solve the problem of Orphan Works,
the organization believes they do point to a solution. The problem with Orphan Works is that
potential users cannot determine if a rightsholder who cannot be found is one who has
abandoned a work to any subsequent uses or one who would disapprove a potential use of the
work. And the potentially high cost of miscalculation has a chilling effect on most small
organizations, libraries, and archives. This chilling effect on creativity and innovation is wildly
disproportionate to the benefit conferred on the very few non-active owners who would
disapprove uses of their work. A set of legal rules that would oblige rightsholders to signal
whether they wish to permit uses of works (in exchange for some statutorily-established
compensation and access to certain other remedies) or whether they wish to retain their full set of
copyrights would provide some certainty to organizations like STM. In addition, and
importantly, such a tool would likely release a flood of similar information locked up by a
system that does not now produce much useful information about ownership and what owners
desire. CREATIVE COMMONS believes that its success in creating and deploying a private
signaling tool lends significant weight to its contention that the solution to the Orphan Works

problem is a statutorily-created signaling tool that will produce information about ownership,

® Rightsholders are often impossible to find because they are corporate entities that no longer
exist, as is likely in the case of the publisher of the song Yiddishe Lider and the Greater
Recording Company that held the rights to Ludwig Satz Sings His Most Famous Yiddish Theatre
Classics, discussed above, supra Part 1.A.

12
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allow owners to express their intentions regarding their works, and enable uses of Orphan Works
that are unused now. The registry proposal contained in Section 111 of these comments describes
the changes to current copyright law that CREATIVE COMMONS believes are best suited to

effectively and fairly addressing the Orphan Works problem.

Il. THE ORPHAN WORKS PROBLEM IS A SERIOUS ONE THAT MERITS A
LEGISLATIVE RESPONSE

A. The Simultaneous Increase in the Scope of Copyright Protection and the

Elimination of Registration and Renewal Requirements Means that Most Works are

Orphan Works

An Orphan Work is—broadly speaking—any copyrighted work that is out-of-print or
otherwise not commercially exploited, and where the rightsholder is hard (after reasonable
efforts) or impossible to find. Under current U.S. law, those who wish to use an Orphan
Work—to copy it, distribute it, perform or display it, or use it as the building block of a new
work—must ask the rightsholder for permission. But the current U.S. copyright system does not
keep records of copyright ownership that are complete, current, or accessible. So would-be users
can’t find the owners of Orphan Works, even when they’d be willing to pay to use them. In
many cases the works were abandoned because they failed to produce (or no longer produced)
any income. In most cases, rightsholders, once found, are willing to have their work used, often
without compensation or for a nominal royalty. But the cost of identifying rightsholders means
that many desired uses are never made.

This is a serious problem for at least two reasons. First, most copyrighted works are

orphans. Recent historical research suggests that during the 186-year period (from 1790 to 1976)

where U.S. copyright law required would-be copyright owners to affirmatively claim copyright,

13



SAVE THE MUSIC/CREATIVE COMMONS “Orphan Works” Comments

the authors of less than half of the works otherwise eligible for copyright bothered to register
their works with the Copyright Office, or to mark published copies with copyright notice, as the
law required. All of these works moved into the public domain the moment they were published.
And, importantly, of the subset of works that were copyrighted in the first place, between 85 and
90% fell out of copyright early because rightsholders failed to re-register (i.e., to “renew”) their
copyrights, as the law required up to 1976. So the data show that historically most works were
not valuable enough for owners to provide up-to-date ownership information to facilitate use.
See Christopher Sprigman, Reform(aliz)ing Copyright, 57 Stanford Law Review 485 (2004)
(attached).

Second, the scope of our current copyright law makes the problem worse. Under current
U.S. law, copyright arises whenever creative expression is “fixed” in a tangible medium. As the
result of a series of changes to the copyright laws that began in 1976, U.S. copyright no longer
requires registration, notice, or renewal—we are now living under an “unconditional” copyright
system that attaches the full term of copyright to all works, whether copyright is relevant to an
author’s ability to exploit a particular work or not. So everything from doodlings on a pad to the
latest blockbuster movie is protected by copyright at the moment it is “fixed”, without the author
being required to take any affirmative steps to protect it. All of the works that would otherwise
have fallen out of copyright under the former “conditional” system—either because of failure to
register or give notice, or because of failure to renew—remain in copyright for the (increasingly
long) full term granted under the law. All of these works are orphans, and any filmmaker,
archivist, writer, academic, musician or other person who wishes to use any such work faces the
risk of copyright infringement liability. To avoid that risk, users need to find owners and ask for

permission. But because the copyright system doesn’t keep ownership records, owners are often

14
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hard to find or no longer exist and obtaining permission is therefore often prohibitively
expensive or impossible.

B. The Case-by-Case Approach has Failed in Canada and Japan and Should Not Be

Adopted in the United States

SAVE THE MUSIC and CREATIVE COMMONS believe that the copyright laws should
be changed to make it easier for people to use Orphan Works. As described in the Copyright
Office’s Notice of Inquiry,’® there are, broadly speaking, two possible approaches. A typical
“case-by-case” approach would allow use of a particular work only after a would-be user
provides evidence that he has met certain criteria in searching for the work’s owner, without
result, and a panel or court finds the search “reasonable”. A “categorical” approach would set up
rules that separate Orphan Works from other works, and allow use of Orphan Works without the
need to ask for permission or the risk of copyright infringement lawsuits.

SAVE THE MUSIC and CREATIVE COMMONS favor the categorical approach. The
case-by-case approach has been tried in Canada and Japan. In both those countries, persons
wishing to use an Orphan Work apply to a government panel for a license. The panel
determines, for each work for which use is sought, whether the would-be user has made a
“reasonable” attempt to locate the owner; if the search is deemed reasonable and an owner
cannot be found, the panel sets a license fee. Unfortunately, because the panel engages in case-

by-case adjudication, the standards for what constitutes a “reasonable” search, and the fee set for

® The Copyright Office did not mention in its NOI the Preservation of Orphan Works Act that
passed the Senate last year and is again before Congress this year as part of the Family and
Entertainment Act of 2005. For the sake of completeness, STM and CREATIVE COMMONS
note that, in their view, this bill falls well short of providing any effective remedy for the Orphan
Works problem because it only entitles libraries and archives to make copies of works consistent
with Section 108 of Title 17 of the United States Code and then only within the last 20 years of
the applicable term of copyright.

15
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the license, vary. The process is time-consuming and unpredictable. As a result, it is rarely

used. The Canadian system, for example, has issued only 143 licenses since 1990.

I11. THE PROPOSAL

A. An Appropriate, Well-tailored Response Would Be to Establish a Registry to
Signal Whether Works are Orphaned or Not

1. Proposal for Published Works
SAVE THE MUSIC and CREATIVE COMMONS recommend that Congress amend
the copyright law to require that holders of copyrights in published works who wish to retain the
full scope of remedies that current copyright law provides register their works within a 25-year
period following publication.

All works—except for computer software—will enjoy a 25-year period of full copyright
protection without the need to register. Because the economic life of computer software often is
much shorter than 25 years (and is almost certain to be much shorter than the full term of
copyright), rightsholders in software will be required to register their works within five years.’

For published works that are registered within the prescribed period, rightsholders will
retain for the full term of copyright the ability to obtain injunctions and actual and statutory
damages against infringers—whatever current law allows

Failure to register within a 25-year period following publication (or five years for

computer software) does not vitiate copyright, but moves the work into “orphan” status. Once a

work is deemed an “orphan”, it may be used without the need to ask permission, and for a
nominal fee payable under a default license applicable to all Orphan Works. No injunctions are

available against use under a default license.

" The Copyright Office and Congress might wish to identify other types of works where the term
for commercial exploitation is short, and set appropriate deadlines for registering the work.

16
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It is important to emphasize that failure to register a work in the Orphan Works Registry
would not remove the work’s copyright protection; it would, rather, serve as a signal that the
unregistered work was an orphan, and, therefore, that the rightsholder was no longer exploiting
the work through any of the channels — customized licensing, infringement damages, injunctions
— that the copyright laws currently offer. Rightsholders who fail to register their works would be
choosing to exploit their works through a lower-cost system of one-size-fits-all default licenses
with no need to identify a rightsholder and ask permission. In this lower transaction cost
environment, many uses of Orphan Works that are impossible now will be made possible.

The default license fee will be payable to an “Orphan Fund”, where owners who did not
register, and who discover uses of their work after the fact may identify themselves and claim
any monies paid to the fund for use of their works. Penalties should be imposed for false claims
against the Orphan Fund.

A search of the registry would be enough to constitute the “reasonable” inquiry required
to determine that a work is orphan — such an approach eliminates the need for judges to set
standards case-by-case for a reasonable search and eliminates uncertainty for users.

Registrants will be required to keep contact information current. If a registrant transfers
ownership of a copyright, whether through sale, gift, or devise, the transferee will be required to
re-register, or the work will move into orphan status if the person listed in the registry is
unreachable, or cannot provide the current rightsholder’s contact information..

The law should also re-install a renewal requirement at 50 years into the copyright term.
Again, the purpose of renewal would not be to vitiate copyright, but to move works in the
registry for which renewal is not sought into orphan status. Non-renewed works would be usable

according to the same rules for default licenses that apply to unregistered works.
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The databases for registration and renewal need not be administered by the U.S.
Copyright Office. The copyright registration and renewal system should be structured similarly
to the Internet domain name registration system. The government’s role will be limited to
establishing the legal rules and technical protocols according to which copyright registration and
renewal occur. Private firms will be chartered to run competing databases, and to solicit
registration and renewal information. Competition will drive down costs and complexity.

The registration and renewal requirements would apply prospectively. Similar
requirements would also apply retrospectively, but would be implemented only after a period
during which rightsholders of currently unregistered works would be given an opportunity to
register, and thereby to retain the full scope of copyright remedies. Current rightsholders would
be given a period of five years from the effective date of legislation implementing the proposal,
or 25 years from publication, whichever is greater, to register their works. Works for which
registration is not completed during this period would be deemed Orphan Works and would be

made available for use under the default license.

2. Proposal for Unpublished Works

The registry system outlined above that applies to published works would create
significant burdens if it were applied to unpublished works: it would require, for example, the
author of an unpublished email to register that work if he desired to retain the full scope of
copyright remedies. For that reason, a “notice” system should apply to unpublished Orphan
Works.

For the works of natural authors, the notice system will only apply upon the death of the
author. If a death date cannot readily be determined, the law should presume an author’s death

75 years after creation of the work in question. The notice system is limited to the works of dead

18



SAVE THE MUSIC/CREATIVE COMMONS “Orphan Works” Comments

authors in recognition of the privacy interests individuals have in their own unpublished writings.
Those privacy interests attenuate substantially upon the author’s death.

For the works of corporations, the notice system will apply 10 years after a work’s
creation.

Authors and their heirs may retain their full rights in unpublished works (outside the
notice system) by registering them any time before three years following the author’s death, or
during the 10-year period applicable to corporate works. Rightsholders in unpublished but
registered works will retain the full set of copyright remedies offered under current law.

For unpublished and unregistered works, a would-be user shall be entitled to make a use
if he (1) confirms the death of the author (or that the date of the work’s creation is within the
statutory presumption) for the works of natural authors, or the date of the work’s creation for the
works of corporate authors; (2) confirms the expiration of the three-year period for registration
for the works of natural authors or the 10-year period for the works of corporate authors; and (3)
posts a notice of intent to use for a period of six months in a centrally-administered “Claim Your
Orphan” website (such postings will include a capsule description of the work, and an image of a
portion of the work sufficient to permit recognition — e.g., for text, an image of the title page; for
film, a still of a title frame, or a short piece of streaming video). From time to time, the titles and
capsule descriptions of the works noticed on the Claim Your Orphan website shall be published
in the Federal Register.

Use may commence upon the expiration of the notice period. A nominal fee shall be
payable under the same default license rules that apply to published works.

IV. AS PROPOSED HERE, A ORPHAN WORKS REGISTRY WOULD NOT

INTERFERE WITH U.S. OBLIGATIONS UNDER THE BERNE CONVENTION OR
THE TRIPS ACCORD

19
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Finally, none of the changes to copyright law proposed here would create a prohibited
copyright formality under either the Berne Convention or the TRIPs Accord, and therefore
nothing suggested in this proposal would affect the compliance of the United States with these
international agreements.

Both the Berne Convention and the TRIPs Accord prohibit the imposition of formalities
on the works of foreign authors if those formalities interfere with the “enjoyment and exercise”
of copyright. Nothing contained in this proposal would interfere with copyright’s “enjoyment
and exercise”. Failure to register a work in the Orphan Works Registry would not remove the
work’s copyright protection; it would, rather, serve as a signal that the unregistered work was an
orphan, and, therefore, that the rightsholder was no longer exploiting the work through any of the
channels — customized licensing, infringement damages, injunctions — that the copyright laws
currently offer. Rightsholders who fail to register their works would be choosing to exploit their
works through a lower-cost system of one-size-fits-all default licenses with no need to identify a
rightsholder and ask permission. In this lower transaction cost environment, many uses of
Orphan Works that are impossible now will be made possible.

Importantly, whether the default license applies to any particular work is within the
control of the rightsholder. Accordingly, a particular rightsholder’s decision to rely on the
lower-cost default license, rather than the very high-cost rules that current copyright law imposes
on all rightsholders, is not a forfeiture of rights. And it does not detract from the United States’
promise under the Berne Convention and the TRIPs Accord to protect the enjoyment and
exercise of the copyrights of foreign authors. If anything, the creation of an Orphan Works
Registry would promote the enjoyment and exercise of copyright by allowing rightsholders

whose works were unable find a market under current high transaction cost copyright rules to
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find a market in a lower transaction cost environment that better suits the economics of most
creative works.

For a fuller explanation of why the Orphan Works Registry, and the default licenses
associated with it, do not detract from U.S. adherence to the Berne Convention or the TRIPs
Accord, see Christopher Sprigman, Reform(aliz)ing Copyright, 57 Stanford Law Review 485,

539-545, 551-568 (2004) (attached).

V. CONCLUSION

The Orphan Works problem is a serious one that has a significant impact on access to
information for purposes of research, teaching, learning, and artistic creativity. SAVE THE
MUSIC and CREATIVE COMMONS believe this proposal will solve the problem without
affecting U.S. treaty obligations. It will allow SAVE THE MUSIC to make available culturally
significant materials that are of current public interest without incurring substantial costs to track
down owners and without fear of litigation. A change of law is needed because the problem lies
with inactive rightsholders who are by definition, not likely to opt in to a voluntary system. And,
as the experience of CREATIVE COMMONS has illustrated, a signaling solution where creators
opt out of copyright’s “all rights reserved” in favor of “Some Rights Reserved” has enabled
many thousands of authors to more effectively communicate the scope of permitted uses to be
made of their works. Such private arrangements cannot solve the Orphan Works problem, but
they do point the way toward a solution — a statutorily-established signaling mechanism, which

we have described in the proposal set forth above.
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Again, we commend the Copyright Office for conducting this important inquiry into the
problem of Orphan Works, and we look forward to the opportunity to discuss our proposal with

you further.
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INTRODUCTION

The recent debate between those who oppose the current trend of
expanding the duration and breadth of copyright control over creative works
and those who welcome it has focused on large and abstract questions like the
optimal duration of copyright,! whether extension of subsisting copyrights is
constitutional,2 the degree to which technology has either facilitated or
inhibited control of copyrighted content,3 and the effect that such control has
on free speech, the public domain, and future creativity.# The debate has
produced an insightful literature and a few creative (but thus far unsuccessful)
lawsuits.® It has not, however, substantially altered the direction of recent

1. See, e.g., Brief of Amici Curiae George A. Akerlof et al., Eldred v. Ashcroft, 537
U.S. 186 (2003) (No. 01-618) [hereinafter Economists’ Brief]; WiLLIAM M. LANDES &
RICHARD A. POSNER, THE ECONOMIC STRUCTURE OF INTELLECTUAL PROPERTY LAw 210-53
(2003).

2. See, e.g., Richard A. Epstein, The Dubious Constitutionality of the Copyright Term
Extension Act, 36 Loy. L.A. L. Rev. 123 (2002); Tyler T. Ochoa, Patent and Copyright
Term Extension and the Constitution: A Historical Perspective, 49 J. COPYRIGHT SocC’Y
U.S.A. 19 (2001); Shira Perlmutter, Participation in the International Copyright System as a
Means to Promote the Progress of Science and Useful Arts, 36 Loy. L.A. L. REv. 323
(2002).

3. See, €.9., LAWRENCE LESSIG, CODE AND OTHER LAWS OF CYBERSPACE (1999); James
Boyle, The Second Enclosure Movement and the Construction of the Public Domain, 66
LAw & CONTEMP. PROBS. 33 (2003).

4. See, e.g., LAWRENCE LESsIG, FREE CULTURE (2004) [hereinafter LESSIG, FREE
CULTURE]; LAWRENCE LESSIG, THE FUTURE OF IDEAS (2001); Tom W. Bell, Indelicate
Imbalancing in Copyright and Patent Law, in Copy FIGHTS 1 (Adam Thierer & Clyde
Wayne Crews eds., 2002); Robert P. Merges, One Hundred Years of Solicitude: Intellectual
Property Law 1900-2000, 88 CAL. L. Rev. 2187 (2000); R. Polk Wagner, Information Wants
to Be Free: Intellectual Property and the Mythologies of Control, 103 CoLum. L. REv. 995
(2003).

5. See Eldred v. Ashcroft, 537 U.S. 186 (2003); Complaint, Kahle v. Ashcroft, No.
C04-01127 (N.D. Cal. filed Mar. 22, 2004), available at http://cyberlaw.stanford.edu/about/
cases/Civil%20Complaint%203-22-04.pdf (last visited Oct. 4, 2004) [hereinafter Kahle
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developments in the law, which continues to move in the direction of increased
control.

This Article presumes that the trend toward greater control will continue. |
will argue, however, that a few relatively modest and realistically
implementable changes to the copyright laws could help address some of the
legitimate concerns of the copyright critics while preserving the basic structure
of the law that copyright proponents argue has served us well. Curiously, it is a
few relatively small changes to copyright procedure, and not to the substantive
rights granted by copyright, that may allow the law to reach this desirable end.

Copyright formalities. For most of our history, U.S. copyright law has
included a system of procedural mechanisms, referred to collectively as
“copyright formalities,” that helped to maintain copyright’s traditional balance
between providing private incentives to authors and preserving a robust stock
of public domain works from which future creators could draw. From the first
copyright statute in 1790, Congress required that authors register their
copyrights, give notice (by marking published copies with an indication of
copyright status such as the “©” symbol, as well as other information about
copyright ownership), and (perhaps most importantly) renew their rights after a
relatively short initial term by reregistering their copyright. Failure to comply
with these requirements either terminated the copyright (in the case of
nonrenewal) or prevented it from arising in the first place.

Taken together, these formalities created data about the existence and
duration of copyright for the work in question, and about who owned the
copyright. Formalities also facilitated licensing by lowering the cost of
identifying rightsholders, moved works for which copyright was not desired
into the public domain, and encouraged the use of public domain works by
lowering the cost of confirming that a work was available for use.

Deform(aliz)ing copyright. However, in a process that began in earnest
with the Copyright Act of 19766 and culminated in successor legislation like
the Berne Convention Implementation Act,’ the Copyright Renewal Act,® and
the Copyright Term Extension Act,® Congress pared back, and in some
instances entirely discarded, copyright formalities. Under current law,
copyright arises the moment an original piece of expression is fixed in a

Complaint]; First Amended Complaint, Golan v. Ashcroft, No. 01-B-1854 (D. Colo. filed
Feb. 18, 2003), available at http://cyberlaw.stanford.edu/about/cases/Amended%?20
Complaint.pdf (last visited Oct. 4, 2004).

6. Pub. L. No. 94-553, 90 Stat. 2541 [hereinafter 1976 Act].

7. Pub. L. No. 100-568, 102 Stat. 2853 [hereinafter BCIA].

8. This Act is part of the larger Copyright Amendments Act of 1992. See Copyright
Amendments Act of 1992 §§ 101-102, Pub. L. No. 102-307, 106 Stat. 264, 264-66 (1992)
[hereinafter CAA].

9. Pub. L. No. 105-298, 112 Stat. 2827 (1998) [hereinafter CTEA].
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“tangible medium of expression.”0 Registration and notice, though
encouraged,!! are not required as conditions of protection. Renewal is gone
altogether.

Beginning with the 1976 Act, then, the United States moved from a
“conditional” copyright system that premised the existence and continuation of
copyright on compliance with formalities to an “unconditional” system in
which a reduced set of voluntary formalities plays only a minor role. Richard
Epstein has aptly characterized these changes as “copyright law . . . flipped
over from a system that protected only rights that were claimed to one that
vests all rights, whether claimed or not.”12 That is a fundamental shift in any
property rights regime, and one that, in the copyright context, represented a
break with almost two centuries of practice.

The advent of unconditional copyright has nonetheless generated little
comment in the academic literature—perhaps because the very term
“formalities” signals that the former requirements were trifling, ministerial, or
more bothersome than helpful. To the extent the issue has been discussed at all,
commentators have generally approved the trend!3 as a necessary predicate to
U.S. accession to the Berne Convention for the Protection of Literary and
Artistic Works.14 The Berne Convention is the most significant international
copyright treaty, and it includes a provision prohibiting signatories from
imposing copyright formalities as a condition to the protection of works of
nationals of other member states.15

Reformalizing copyright. This Article lays out a scheme for
“reformalizing” copyright—i.e., for moving copyright back to a conditional
regime—»but in a way that accounts for developments in technology and that
allows the United States to remain in compliance with its undertakings in the
Berne Convention and the subsequent Agreement on Trade-Related Aspects of

10. 17 U.S.C. § 102 (2000).

11. See infra text accompanying notes 43-58.

12. Epstein, supra note 2, at 124.

13. See, e.g.,, 4 MELVILLE B. NIMMER & DAvVID NIMMER, NIMMER ON COPYRIGHT
§ 17.01[B][1][a] (2004) (observing that Berne’s “enlightened approach to copyright
protection is notable for its antipathy to formalities”); Jane C. Ginsburg & John M.
Kernochan, One Hundred and Two Years Later: The U.S. Joins the Berne Convention, 13
CoLuM.-VLA J.L. & ArTs 1, 38 (1988) (listing, among benefits of Berne accession,
elimination of “barbaric forfeitures for lapses in formalities”). But see LESSIG, FREE
CULTURE, supra note 4, at 250 (“Rather than abandoning formalities totally, the response [of
the Berne drafters] should have been to embrace a more equitable system of registration.”).

14. See Berne Convention for the Protection of Literary and Artistic Works, Paris Act,
July 24, 1971, 25 U.S.T. 1341, 828 U.N.T.S. 221 [hereinafter Berne Convention]. All
citations in this Article to the Berne Convention are to the Paris Act unless otherwise noted.
The Paris Act, to which the United States acceded on March 1, 1989, is the currently
effective text of the Berne Convention.

15. 1d. art. 3(1).
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Intellectual Property Rights (TRIPs),16 which incorporates by reference
Berne’s standards, including the proscription of formalities.1?

Part | of this Article describes the conditional copyright regime that
characterized U.S. law for almost two centuries and explores the role that
formalities played in maintaining copyright’s traditional balance.

Part 1l sets out the consequences of our post-1976 move away from
conditional copyright and toward an unconditional system. In this Part, | argue
that formalities served an important role in filtering out of copyright works for
which exclusive rights are not expected to provide a benefit to authors, thereby
focusing copyright protection on works for which exclusive rights could be
expected to add to the inducement to creative effort that is the primary
justification for copyright.

The removal of formalities has had a profound effect on the nature and
reach of U.S. copyright law. In fact, although the lengthening of the copyright
term has attracted significant attention, and the removal of formalities almost
none, the latter arguably represents the more significant change in terms of
expanding the domain of copyright beyond works for which application of the
law is useful in inducing investment in creative works, and, consequently,
reducing copyright’s social utility.

It nonetheless may be true that the elimination of mandatory formalities, at
least the particular forms that the law imposed before 1976, made sense given
the circumstances (principally the desire to gain admission to the Berne
Convention) that faced Congress at the time. Very quickly, however, those
circumstances have changed. The growth of the Internet, and, more broadly, of
digital technologies, has opened up new possibilities for public access to and
use of creative works that did not exist when Congress was removing
formalities from copyright law. Before the digital age, the cost of copying and
distribution had more effect on the ability of most people to access, use, and
transform creative works than did the copyright laws. But now digital
distribution is cheap and digital copying is essentially free. Today copyright
law has emerged as the principal barrier to the creative reuse of a large amount
of material that under the former conditional copyright regime would not have
been subject to copyright in the first place. The majority of creative works have
little or no commercial value, and the value of many initially successful works
is quickly exhausted. For works that are not producing revenues, continued
copyright protection serves no economic interest of the author. But in an

16. Agreement on Trade-Related Aspects of Intellectual Property Rights, Apr. 15,
1994, Marrakesh Agreement Establishing the World Trade Organization, Annex 1C, LEGAL
INSTRUMENTS—RESULTS OF THE URUGUAY ROUND vol. 31, 33 I.L.M. 81 (1994) [hereinafter
TRIPs].

17. TRIPs Article 9 incorporates Articles 1-21 of the Berne Convention, with the
exception of Article 6bis (which concerns moral rights).
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unconditional copyright system, commercially “dead” works are nonetheless
locked up. They cannot be used as building blocks for (potentially valuable)
new works without permission, and the cost of obtaining permission will often
prevent use. In such instances copyright is radically unbalanced: its potential
benefits are depleted, and it therefore imposes only social costs.

Part 11l of the Article explores how reformalizing copyright might restore
the balance between incentives and access that the old conditional system
maintained. The Article does not, however, argue for unilateral readoption of
old-style formalities by the United States. Such a move would fail because,
among other problems, it would cause the United States to fall out of
compliance with Berne and TRIPs, thereby removing the United States from
the international copyright and trade systems. Part Il offers two alternative
paths to reformalization.

The reciprocity principle. The most direct route is to change Berne to
permit—but not require—signatory nations to reformalize their domestic
copyright laws and to apply those formalities to foreign as well as domestic
works. Toward that end, this Article proposes revisions that remove Berne’s
current prohibition of formalities. In place of the previous ban, the revised
Berne Convention would adopt a “reciprocity principle” requiring that all
Berne jurisdictions that impose formalities (1) permit foreign authors to comply
with formalities in their national laws by complying with formalities either in
their home country or in the work’s country of first publication or registration
and (2) adhere to a set of standards set out in Berne that are designed to make
different countries’ formalities “interoperable.”

These relatively small changes to Berne could, if properly implemented,
support a system that allows authors (or publishers) to comply with formalities
that may be imposed in any Berne nation simply by complying with formalities
in their home country. Thus, Berne nations would realize the benefits of
reformalizing their domestic law without creating significant transaction costs
that would deter rightsholders from publishing their works in multiple
jurisdictions.

New-style formalities. It is likely, however, that changes to the current text
of the Berne Convention are not possible in the near term. That should not
cause us to give up on formalities. Rather, that should lead us to ask whether
we can formulate a set of “new-style” formalities that would capture as many
of the benefits of the former system as possible while not depending for their
effectiveness on forfeiture of copyright. If formalities of this type could be
reintroduced into U.S. law, they would nudge our copyright laws back toward
their utilitarian past while preserving our place in the international copyright
system.

Toward that end, this Article proposes a system of formalities that,
although nominally voluntary, are de facto mandatory for any rightsholder
whose work may have commercial value. Noncompliance with the new-style
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formalities would subject works to a perpetual and irrevocable “default
license,” with royalties set at a very low level, thus effectively moving works
into the public domain. Although compulsory licenses often are criticized on
the ground that they demand that a price be set for the rights at issue without a
market mechanism, the default licenses that would be implemented in the set of
new-style formalities would not be susceptible to this criticism. Rather than
setting a price for the rights in a copyrighted work, these licenses would merely
establish a threshold—i.e., that the rights were valuable enough to merit the
relatively trivial investment required to comply with formalities.

Such a system of new-style formalities would replicate the important work
that our pre-1976 conditional copyright system was able to do: filtering
commercially valueless works out of copyright and focusing the system on
those works for which it could potentially do some good. Additionally, as we
shall see, it is unlikely that a set of new-style formalities based on default
licenses would run afoul of the antiformalities provision of the Berne
Convention.

I. THE TRADITIONAL CONTOURS OF “CONDITIONAL” COPYRIGHT
A. Formalities in the Early Copyright Statutes

Viewed from the perspective of our current law, where copyright arises the
moment a piece of creative expression is fixed in a tangible medium,18 the
early U.S. copyright laws are remarkable for the variety of hurdles that an
author was made to clear to gain and maintain the protection of the law. The
Copyright Act of 1790,19 the first statute enacted under the authority
established in the Constitution’s Intellectual Property Clause,20 granted rights
only to U.S. authors (and their executors, administrators, and assigns) limited to
the “printing, reprinting, publishing and vending” of their maps, charts, and
books.2! The term of protection was quite short: the term of copyright in the
1790 Act was fourteen years, with a fourteen-year renewal if the author
survived to the end of the initial term.22 Most importantly for present purposes,
the 1790 Act required compliance with a fairly demanding series of formalities,

18. See supra text accompanying note 10.

19. Act of May 31, 1790, ch. 15, 1 Stat. 124 (1790) [hereinafter 1790 Act].

20. U.S. ConsT. art. I, § 8, cl. 8. This clause is often referred to as the Patent Clause,
the Copyright Clause, or the Intellectual Property Clause. Although the term “intellectual
property” was unknown at the time of the Constitution’s framing, and although the concept
of intellectual property covers more ground than just patents and copyrights, | have chosen
the third formulation to refer to the congressional power in this clause, because it is the only
formulation that captures both types of exclusive rights authorized in the clause.

21. 1790 Act, supra note 19, 8§ 1. The 1790 Act gave authors no exclusive right to
derivative works, or to public performance or display of their works.

22. 1d.
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both as a condition precedent to receiving copyright protection and as a
prerequisite to maintaining protection past an initial term.

First, the 1790 Act conditioned protection on the author’s registration of
his work with the clerk’s office of the district court where the author resided.23
The registration condition applied to all works—even those previously
copyrighted under pre-1790 state copyright law. These works were required to
be reregistered in order to gain federal protection.24

Second, within two months thereafter, the author was required to give
notice of his copyright by publishing proof of registration in a newspaper for at
least four weeks.25 In 1802, in an enactment described as “supplementary” to
the 1790 Act, Congress required, in addition to newspaper notice, that any
author seeking to obtain copyright “give information” by marking each copy of
his work with a prescribed copyright notice.26 The statute required the same
proof of registration published in the newspaper notice to be inserted in all
published copies of books “at full length in the title-page or in the page
immediately following the title.”27 Marking according to the prescribed form
was also required on all charts and maps. In all cases, the information required
included the identity and location of the author and the date of copyright.28

Third, the author was required to deposit a copy of the work with the
Secretary of State within six months of publication.2®

Fourth, as previously mentioned, a surviving author was permitted to
renew the copyright for an additional fourteen years. Renewal required the

23. 1d.83.

24. See William J. Maher, Copyright Term, Retrospective Extension, and the Copyright
Law of 1790 in Historical Context, 49 J. CopYRIGHT Soc’y U.S.A. 1021, 1023 (2002).
Interestingly, Maher’s examination of bibliographic records from the period 1790 to 1800
reveals that only twelve works subject to preexisting state copyright law were reregistered
under the 1790 Act—a tiny fraction (1.74%) of the works registered during that period. Id. at
1025. Moreover, at the time of their reregistration, only three of the works dated from before
1784. 1d. Although nine of the twelve states that had copyright laws prior to 1790 required
works to be registered as a condition of protection, most of the state registration records from
this period have been lost, so it is impossible to say how many works were registered under
state copyright and were eligible for reregistration under the 1790 Act. See G. Thomas
Tanselle, Copyright Records and the Bibliographer, 22 STub. BIBLIOGRAPHY 77, 82-84
(1969). Nonetheless, the very low absolute number of works reregistered following the 1790
Act (i.e., reregistration of works that were previously subject to state copyrights that were
preempted by the 1790 Act) is consistent with much more expansive recent data, discussed
infra at text accompanying notes 124-134, showing that copyrighted works have, on average,
a short commercial life before their value is fully depreciated.

25. 1790 Act, supra note 19, § 3.

26. Act of Apr. 29, 1802, ch. 36, 2 Stat. 171 (1802).

27. 1d. 8 1.

28. Id.

29. 1790 Act, supra note 19, § 4. Responsibility for accepting registration and deposit
was later moved to the Librarian of Congress. See Act of July 8, 1870, ch. 230, §§ 85, 109-
110, 16 Stat. 198, 212, 215 (1870).



SPRIGMAN FINAL 12/17/2004 3:36 PM

November 2004] REFORM(ALIZ)ING COPYRIGHT 493

author to reregister the copyright and to publish proof of reregistration in a
newspaper. Both actions were required to be taken within the final six months
of the first term.30

Given the complexity of these formalities, the cost of compliance was not
trivial, and the consequences of noncompliance were severe. Failure to comply
would result in copyright failing to arise (registration), being unenforceable
(notice, deposit), or being subject to early termination, with entry of the work
into the public domain (renewal).

Thus, at its inception the American copyright system required compliance
with a series of formalities that included registration, deposit, and notice via
both marking and published announcement. The system also demanded
reregistration (renewal) as a prerequisite for enjoyment of the full term of
protection—a term which was very short, judged from the perspective of
today’s extended copyright periods.

This emphasis on formalities established in the Founders’ copyright
statutes stayed almost entirely intact through the revisions of the copyright law
enacted in 183131 and 1909.32 The 1831 Act extended the initial term of
copyright to twenty-eight years,33 but kept the registration, deposit, and notice
requirements of the 1790 Act,34 as well as the requirement that copyright
owners renew their copyrights to secure the benefits of a second term.35 In a
supplemental enactment in 1834, Congress strengthened the registration
requirement by requiring, for the purpose of maintaining an accurate record of
copyright ownership, the recordation of “all deeds or instruments in writing for
the transfer or assignment of copyrights.”3¢ Failure to record a transfer within
sixty days meant that the transfer would be judged “fraudulent and void against
any subsequent purchaser or mortgagee for valuable consideration without
notice.”37

Like the 1831 Act, the 1909 Act retained the registration,38 notice,3% and
renewal40 requirements—though it lengthened the renewal term from fourteen
to twenty-eight years4!l and softened the registration requirement somewhat.42

30. 1790 Act, supra note 19, § 1.

31. Actof Feb. 3, 1831, ch. 16, 4 Stat. 436 (1831) [hereinafter 1831 Act].

32. Act of Mar. 4, 1909, ch. 320, 35 Stat. 1075 (1909) (repealed 1976) [hereinafter
1909 Act].

33. 1831 Act, supra note 31, § 16.

34. 1d. 88 3-5.

35. 1d.§2.

36. Act of June 30, 1934, ch. 157, 4 Stat. 728 (1834).

37. Id.

38. 1909 Act, supra note 32, § 1.

39. ld. 8§81, 19-21.

40. Id. § 24.

41. 1d. 8 23.
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And there copyright came to rest, until its major revision—and the beginning of
the move from conditional to unconditional copyright—in 1976.

B. From Conditional to Unconditional Copyright

Our former conditional copyright regime extended copyright protection
only to those who took affirmative steps to claim copyright protection by
registering their works, marking them with notice of copyright, and renewing
their rights at the end of an initial term. In contrast, our current unconditional
copyright regime grants copyright protection to all “fixed” creative works,
whether or not the author or his assigns takes any affirmative steps to claim
copyright protection. Unconditional copyright grants protection whether or not
the work is registered, marked, or renewed. Protection is automatic and
indiscriminate, regardless of the will of the author or his assigns.

1. Voluntary registration and notice

Of course, formalities have not disappeared entirely: current law relies on
voluntary formalities and offers significant inducements to compliance.
Registration creates a presumption of “constructive notice” that a work is under
copyright,43 which is useful to a plaintiff in an infringement action. More
broadly, registration is a prerequisite to the initiation of an infringement
action,44 at least for works of U.S. origin. (Because a flat ban on enforcement
of an unregistered copyright was believed to violate the Berne Convention,45
there is no registration prerequisite to bringing suit for infringement of a work
of foreign origin.) Current law also limits recovery of statutory damages and
attorney’s fees to instances of infringement occurring after registration46 and

42. The 1909 Act allowed protection to attach upon “publication of the work with the
notice of copyright,” id. § 12, so following 1909 it was publication with notice, rather than
registration, that served as the formality that gave rise to copyright. Following publication,
however, the Act required that the author “promptly” deposit copies of the work with the
Copyright Office, id. § 13, and, although the statute is not clear on this point, Professor
Nimmer has noted that authors were required to submit an application for registration along
with the deposit. 2 NIMMER & NIMMER, supra note 13, 8 7.16[A][2][b]. Rightsholders were
barred from bringing a lawsuit for infringement of the copyright until they had complied
with the registration and deposit formalities. 1909 Act, supra note 32, 8 12. In addition, the
Register of Copyrights was authorized to make a demand for deposit; failure to promptly
comply (within three months from any part of the United States except for “outlying
territorial possessions,” and within six months from anywhere else) would result in fines and
the voiding of the copyright. Id. § 13.

43. 17 U.S.C. § 410(c) (2000).

44. 1d. § 411.

45. See Final Report of the Ad Hoc Working Group on U.S. Adherence to the Berne
Convention, 10 CoLum.-VLA J.L. & ARTs 513, 572-73 (1986) [hereinafter Final Report].

46. 17 U.S.C. § 412 (2000).
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disallows the defense of innocent infringement for works imprinted with notice
of copyright.47

The law provides a somewhat weaker scheme to incent voluntary
recordation of transfers of copyright ownership—recordation of transfers
creates a presumption of constructive notice but is not a prerequisite to an
infringement action, and failure to record does not limit infringement
damages.48

However substantial these inducements may be for owners of valuable
copyrights who foresee the possibility of infringement litigation, they are not a
replacement for mandatory formalities. The current system of voluntary
formalities creates no incentive for compliance for the large number of
rightsholders who do not expect their works to produce significant revenue. For
these rightsholders, any disadvantage that noncompliance may create in
infringement litigation is irrelevant.

Data on the rate of copyright registration confirms what logic suggests.
Figure 1 graphs the annual number of registrations for the period 1910-2000.4°

47. See, e.g., id. § 401(d).

48. Id. § 205(c). The law continues to require deposit, but punishes failure to comply
with a fine, rather than with forfeiture of the copyright. Id. § 407(d).

49. LANDES & POSNER, supra note 1, at 236.
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FIGURE 1: COPYRIGHT REGISTRATIONS (EXCLUDING RENEWALS),
1910-2000
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This graph, which has been taken from a study of U.S. Copyright Office
data by William Landes and Richard Posner, shows that the gross number of
registrations had been increasing sharply from the end of World War | through
1991. After 1991, however, the number of registrations stabilized at a level
approximately twenty percent lower than that reached in 1991, despite very
significant growth in the overall economy between that year and 2000 (a rate of
growth that doubtless was mirrored, if not exceeded, by the increase in the
nation’s “expressive output”).50 The number of registrations should have
continued to grow after 1991, perhaps at an even greater rate than it had in the
prior decades, yet it dropped in 1992 and has failed to increase since.

Some portion of these missing registrations is comprised of authors who,
because they see no realistic prospect of commercial return from their works
and do not foresee infringement litigation, are not moved by the law’s current
inducements to register. Under the pre-1976 conditional copyright system, their
works would have moved immediately into the public domain, where they were
usable without the need to ask permission and could potentially serve as
building blocks for future works that might find commercial success. In our
post-1976 unconditional regime, however, many of these works are effectively
dead. They are copyrighted, and therefore are usable only with permission. But
the cost of obtaining permission is far from trivial. The would-be user first must

50. Id. at 235.
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locate a rightsholder, and then negotiate for rights. The cost of negotiating a
license may be high when neither the licensor nor the licensee has any
information from other market transactions that would help establish the value
of a license. But many would-be users will never get to the negotiation stage:
the cost of identifying rightsholders, without the benefit of a registry, and often
without any reliable indication of current ownership from the work itself (either
because the work is not marked with notice or because rights have been
transferred without recordation), will often be enough to deter the use.

Perhaps the best illustration of the difficulties users face in identifying
rightsholders is the admission of the major record companies in the Napster
litigation that they were unable to produce a complete list of the copyrighted
works they claimed to own.51 Similarly, a visit to the website of the Harry Fox
Agency, the organization set up by the music publishing industry to administer
the collective licensing of musical copyrights, reveals that the agency has lost
track of hundreds of music publishing companies to whom it may owe
royalties.52 If record companies and the music publishing industry’s own
licensing agency are unable to quickly and cheaply identify the rightsholders to
whom they should be sending royalty checks, the overall cost to users of doing
so, especially in the case of works that are not commercially successful, is
likely to be substantial.

Indeed, it is not surprising that the record companies apparently invest so
little in maintaining careful records; many of the works that they own are worth
too little, in terms of expected future revenues, to merit the expense required to
keep track of them. The situation in books is probably worse: a study by Jason
Schultz of data in annual book catalogs suggests that only a tiny fraction of the
total number of books ever published is still in print—“for example, of 10,027
books published in the U.S. in 1930, only 174 [i.e., 1.7%] were still in print in
2001.753 Publishing companies with enormous back-catalogs of out-of-print
books may find that the cost of negotiating licenses for many uses outweighs
expected revenues. Their back-catalogs are, therefore, effectively dead.

In sum, the transaction costs imposed by a system of unconditional
copyright prevent many uses that may otherwise have been made. For
unregistered works—and probably for many registered works as well>4—the
current system imposes costs without producing countervailing benefits in the
form of revenues to rightsholders.

51. See A&M Records, Inc. v. Napster, Inc., 114 F. Supp. 2d 896, 925 (N.D. Cal.
2000) (recounting record companies’ contention that “it would be burdensome or even
impossible to identify all of the copyrighted music they own”), aff’d in part, rev’d in part,
239 F.3d 1004 (9th Cir. 2001).

52. See Harry Fox Agency, Inc., HFA Is Looking for These Publishers, at
http://harryfox.com/public/infoUpdateList.jsp (last visited Oct. 30, 2004).

53. LANDES & POSNER, supra note 1, at 212 (explaining results of study).

54. See infra p. 501.
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2. Renewal

Unlike registration and notice, which live on as ghosts, the renewal term is
well and truly dead. Under current law, all works dating from 1978 or later are
protected for a “unified” term, which is currently set for individual works at life
of the author plus seventy years, and for corporate and anonymous works at
ninety-five years.>®

FIGURE 2: COPYRIGHT RENEWALS, 1910-2000
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55. 17 U.S.C. §§ 302-304 (2000 & Supp. 11 2002).
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FIGURE 3: RATE OF COPYRIGHT RENEWAL, 1910-2000
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Figure 2 graphs the annual number of copyright renewals for the period
1910-2000; Figure 3 graphs the annual rate of copyright renewal—i.e., the
number of renewals each year as a percentage of the total number of works for
which the initial term was due to expire.56 Both graphs show what one would
expect: after renewal for pre-1978 works became automatic in 1992,57 both the
total number of renewals and the rate of renewal plummeted.58

56. These graphs are, like Figure 1, drawn from LANDES & POSNER, supra note 1, at
236, and are based on Copyright Office data collected by those authors.

57. CAA, supra note 8, § 102.

58. That renewals did not fall to zero is due to provisions of the North American Free
Trade Agreement Implementation Act, Pub. L. No. 103-182, 107 Stat. 2057 (1993), and the
Uruguay Round Agreements Act (URAA) § 514, Pub. L. No. 103-465, 108 Stat. 4809, 4976
(1994), which together restored the copyright of certain foreign works that had fallen into the
public domain for failure to comply with mandatory formalities. These foreign works are
restored “for the remainder of the term of copyright that the work would have otherwise
been granted in the United States if the work never entered the public domain in the United
States.” 17 U.S.C. § 104A(a)(1)(B) (2000).
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Il. FORMALITIES AND THE “TRADITIONAL CONTOURS” OF
CONDITIONAL COPYRIGHT

A. Recording Ownership

To understand the role that formalities have traditionally played in
copyright law, and the consequences of our move from conditional to
unconditional copyright, it is helpful to think about formalities as they function
in a different and perhaps more familiar context: real property.

When you buy a house, you record the transfer of title. You do so because
the law requires you to, but if you take a moment to think about the reasons for
the law, you will probably grasp fairly quickly that compliance is in your best
interest. By recording your title, you will be able to prove your ownership when
you eventually wish to sell the house. Indeed, you were probably only willing
to buy it in the first place—and were able to convince the bank to grant you a
mortgage—because you were able to confirm, through a title search, that the
person who sold it to you actually held valid title and therefore had the right to
convey the property.

In the case of real estate transactions, records of ownership are ordinarily
maintained by local governments. The requirement that title be recorded is a
form of government regulation, but no one complains, in this particular context,
that government is interfering in the “free market” for real estate. For most
people, their house is their biggest investment. Many would not be willing to
make that investment without a clear record that the seller actually owns the
house offered for sale. In this case, a regulatory scheme that creates a
centralized record of ownership is a rational response to a fundamental
characteristic of real estate—its expense, which makes would-be buyers uneasy
unless ownership is transparent.

Formalities played an analogous role of recording ownership for the
intangible form of property in literary and artistic works that we refer to as
copyright. While the U.S. Copyright Office, which maintains the copyright
registry, has never succeeded in making it as reliable or as easy to search as a
typical real estate title registry, it was nonetheless the case that, back when
registration was mandatory, the copyright registry allowed many would-be
users of a creative work to determine quickly and inexpensively whether the
work in question was indeed subject to copyright, and, if so, from whom to
seek a license.

As in the case of real estate, formalities have been implemented in the
copyright context because they address a special characteristic of the particular
type of property at issue. The property interest protected by copyright is
intangible—unlike real estate or personal property, the property embodied in
copyright has no unique physical existence. A painting, a book, a compact disc
containing an audio recording: all are physical objects, but the expression fixed
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in each of them may, absent the workings of the law, freely be copied and
ownership of copies transferred. Therefore, although the question of who owns
a particular copy of a book presents no more difficulty than does ownership of
any particular piece of personal property, the question of who owns rights in
the expression contained in the book most often cannot be answered simply by
understanding who owns the book. The registration, notice, and recordation
formalities created the information about ownership that mere possession of a
copyrighted work could not.

1. “Signaling”

Ownership in the copyright context may be less transparent than in the case
of personal or real property, but the question of ownership is nonetheless a very
important one to our copyright system for at least two reasons. The first is that
the rights granted by the copyright laws are, unlike rights in most other forms
of property, temporary. Of the various limitations that the Constitution’s
Intellectual Property Clause imposes on Congress’s power to grant copyrights
and patents, none is more visible than the dictate that exclusive rights may be
granted only for “limited times.” This limitation, and others in the clause, are
designed to balance the need to give authors and artists incentives to create
with the equally important imperative, in a society committed to free
expression, that public access to creative works not be impeded by government-
granted monopoly. So the author (or his assign) is given a period of exclusive
ownership during which he is free to profit from his work to whatever extent
his exclusive right will allow. At the end of this period, however, the work
remits to the public, making it available as the raw material for future acts of
creativity.

Of course, if this balancing act is to work, would-be users need to know
when ownership of a copyrighted work began and when it will end. By creating
information about ownership and the term of protection—both at the inception
of copyright (registration, notice), and later (recordation, renewal)—copyright
formalities fulfilled the important function of signaling that works had moved
from the private market to the public domain. As such, formalities were
important in ensuring that the “limited times” requirement was operative at the
level of individual works.

2. Maximizing private incentives

Ownership is also important for reasons that have to do not so much with
maintaining the copyright balance, but with fully realizing the first element of
that balance—i.e., copyright’s role in spurring creation of new works. Often,
copyright owners profit by allowing others to exploit their works through
licensing arrangements. Indeed, because exploitation of creative works often
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requires significant investment that authors may be ill-placed to undertake,
licensing is a crucial mechanism for transferring rights from authors to those
entities—such as film studios, book publishers, and record companies—best
able to exploit them.

Because licensing is efficient, intellectual property policy generally seeks
to encourage it. Of course, licensing will be more prevalent if the transaction
costs of negotiating a license are low; historically, copyright formalities helped
to lower the transaction costs of licensing. They did so by creating information
about ownership and the term of protection, which simplified the process of
identifying licensors and also clarified the length of the term of exclusive
ownership that would be the subject of a license.

B. Formalities as a Copyright “Filter”

Formalities constructed a record of ownership, but they served another,
arguably even more important, function: allowing authors and artists to
distinguish between works for which they desired copyright protection and
those for which they did not. Formalities performed this “filtering” function in
two ways.

1. Registration and notice

Until the 1976 Act, the registration and notice requirements served as
initial conditions for which noncompliance meant copyright either did not arise
or was unenforceable. Although these initial obligations were easily satisfied,
many published works were neither registered nor marked with copyright
notice, indicating that the authors did not desire the protection that the
copyright laws would otherwise provide—i.e., that they did not project a net
present value for royalty revenue from their work that exceeded the relatively
trivial costs of complying with the formalities. Thus the registration and notice
formalities imposed an initial filter separating works with significant potential
commercial value for which authors desired protection from other works for
which protection was irrelevant. The latter class of works moved immediately
into the public domain, where it was freely usable by others (most importantly
as the building material for new works) without fee or the need to ask
permission. Furthermore, because of the notice formality, the public domain
status of many works was readily recognizable under the pre-1976 rules, even
without the need to consult a registry.

How important was this initial filter? In an age where a popular book or
record can return many millions of dollars for its copyright owner, it may be
difficult to understand why any creator would fail to comply with inexpensive
and relatively simple formalities and allow a work eligible for copyright to fall
into the public domain. But there are hints in the historical record suggesting
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that noncompliance was common. This next section looks at the available
historical data and attempts to quantify the effect of the initial filter.

Data on the effect of the registration formality: 1790-1870. Prior to the
1976 Act, all unpublished material was subject to perpetual common law
copyright. The relevant question, then, is what percentage of published material
was registered and made subject to copyright. The fact that a particular work
was published suggests that it had some value, and one would assume that a
relatively significant percentage of published works would be registered for the
purpose of gaining protection under federal copyright. Yet a 1987 study by
James Gilreath and Elizabeth Carter Wills of records assembled by the Library
of Congress found that of the more than 15,000 maps, charts, and books
(including pamphlets) that were published in the United States between 1790
and 1800, only 779 were registered and thus protected by copyright—a
registration rate of approximately 5%.5° William Maher, in a recent
reexamination of the Gilreath/Wills study, finds that the earlier study made
several errors that inflated the registration rate. Maher’s recalculation, using
more complete bibliographic materials, suggests that the registration rate during
that early period was even lower—3.28%.60

The Gilreath/Wills and Maher studies may both understate the rate of
registration. Both studies count some published works from this period that
were of foreign origin, and thus not eligible for protection under the 1790 Act.
And neither study accounts for the loss of some early copyright records.61 But
even if the Gilreath/Wills and Maher studies offer only rough approximations,
they suggest that a small percentage—probably at most only between 10% and
20% of works eligible for copyright protection—were registered in the decade
following the 1790 Act.62

59. See James Gilreath, Editor’s Preface to FEDERAL COPYRIGHT RECORDS 1790-1800,
at ix, ix (James Gilreath ed. & Elizabeth Carter Wills compiler, 1987).

60. See Maher, supra note 24, at 1024 n.8. Using additional information obtained from
ROGER BRISTOL, SUPPLEMENT TO CHARLES EVANS’ AMERICAN BIBLIOGRAPHY (1970), about
the number of works published in the United States, and correcting for duplicate copyright
registrations in Gilreath’s records, Maher arrives at a larger number of published works
(20,829) and a smaller number of copyright registrations (684).

61. Gilreath, supra note 59, at ix; Maher, supra note 24, at 1023-27. Further, in relying
on the number of total texts found in CHARLES EVANS, AMERICAN BIBLIOGRAPHY (1941),
Mabher is repeating some instances where Evans double-counted and included foreign texts.
The recent online version of American  Bibliography (available at
http://infoweb.newsbank.com to users with a password), which includes the supplement to
American Bibliography (a password-protected description of which is available at
http://infoweb.newsbank.com/iw-search/we/Evans/?p_action=help), provides a lower total
number for texts produced in 1790-1800 (12,303) than Maher’s.

62. There is some anecdotal evidence that the percentage of published works subject to
copyright remained low, although probably not as low as at copyright’s inception. In a 1961
report to Congress, the Register of Copyrights stated that “most of the great mass of
published material” did not bear a copyright notice, indicating that many authors were
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I could not find any existing study that calculates a rate of copyright
registration for any period following 1800. I therefore attempted my own post-
1800 calculation. What follows is a study of data regarding the registration rate
through 1870, which is the latest date for which data exists allowing estimates
of both total copyright registrations (the numerator in my calculation) and total
published copyrightable works (the denominator).63

Construction of both the numerator and the denominator posed significant
difficulties. First, for the period between 1790 and 1870, only the copyright
registrations for 1790 through 1800 have been indexed and published.64
Though catalogued, the registrations for 1800 through 1870 have not been
precisely quantified, subdivided by type or date, or published.85 Compounding
the challenge, over the period in question (1801-1870), imprints (1803), music
(1831), and photographs (1865) were added to the types of items that could be
copyrighted.

What | did have was a well-regarded estimate of 150,000 for total
registrations for the period between 1790 and 1870.66 This number may be too
low, because some records have been lost, or too high, because not all
copyrighted items were actually published.67 Given an inability to correct for
these factors, and given that they are likely to be relatively small and at least
partially offsetting, we will use 149,221 as our numerator—2150,000 total
registrations for 1790 through 1870, minus 779 registrations for 1790 through
1800—in our attempt to quantify the impact of the registration requirement for
the period from 1801 through 1870.

simply not interested in securing copyright at all. HOuse CoMM. ON THE JUDICIARY, 87TH
CONG., REPORT OF THE REGISTER OF COPYRIGHTS ON THE GENERAL REVISION OF THE U.S.
COPYRIGHT LAwW 62 (Comm. Print 1961); see also H.R. Rep. No. 94-1476, at 143 (1976)
(explaining that the copyright notice requirement serves four principal functions: “(1) It has
the effect of placing in the public domain a substantial body of published material that no
one is interested in copyrighting; (2) It informs the public as to whether a particular work is
copyrighted; (3) It identifies the copyright owner; and (4) It shows the date of publication.”).

63. | received invaluable assistance from Joe Gratz and Darien Shanske in conducting
historical research for this Article. Though the discussion of our findings makes reference to
the author in the singular, this stylistic convention is adopted to ensure clarity and ease of
reading, and not to suggest that the author conducted the research independently.

64. This was done in FEDERAL COPYRIGHT RECORDS 1790-1800, supra note 59.

65. See ALICE D. SCHREYER, THE HISTORY OF BooOkS: A GUIDE TO SELECTED
RESOURCES IN THE LIBRARY OF CONGRESS 94 (1987).

66. The estimate is from Martin A. Roberts, Records in the Copyright Office of the
Library of Congress Deposited by the United States District Courts, 1790-1870, 31 PRroc.
BIBLIOGRAPHICAL Soc’y AM. 81, 94 (1937). It is cited as authoritative by SCHREYER, supra
note 65, at 90; see also U.S. COPYRIGHT OFFICE, 106TH ANNUAL REPORT OF THE REGISTER OF
COPYRIGHTS FOR THE FISCAL YEAR ENDING SEPTEMBER 30, 2003, at 62 n.1 (2003); Tanselle,
supra note 24.

67. Roberts, supra note 66, at 87, 92.
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Calculation of the denominator—total published works between 1801 and
1870—is more complex. The period from 1790 to 1800 lent itself to
quantification for two principal reasons: first, because of the existence of a
well-respected source for total imprints, Evans’s American Bibliography, and
second, because only maps, charts, and books could be copyrighted. The Evans
bibliographic collection was continued only through 1846.68 Though there is a
credible source for total copyrightable music titles produced in our period (i.e.,
1831, when music became copyrightable, through 1870),69 | could not find
comparable sources for prints, maps, or photographs. Still, even taking the data
we do have, the impact of the registration requirement appears considerable:
from 1801 through 1870 we have records of 196,683 imprints and an estimate
of 163,500 music titles, as compared to 149,221 total registrations, or 41.43%
of published works being copyrighted. Thus, for the first seventy years of the
nineteenth century, the data suggests that less than half of all published works
were copyrighted.”0

However, there are several areas of uncertainty that might cause this
percentage to be incorrect. First, there are several potentially significant factors
that make the 41.43% figure appear likely to be too high. Most obviously,
because we only have a number for imprints through 1846, the denominator is
almost certainly too small. There are several ways to correct for this data
deficiency. Simply continuing the number of imprints recorded annually from
1847 through 1870 at the same level of production as 1846 gives a total of
383,475 imprints, making the percentage copyrighted drop to 27.28%.
Continuing the trend in text production in this way is very conservative, given
what we know about the growth of the publishing industry at this time?! and

68. For 1801 through 1819, there is AMERICAN BIBLIOGRAPHY: A PRELIMINARY
CHeckLIsT (Ralph R. Shaw & Richard H. Shoemaker compilers, 1958). For 1819 through
1846, there is A CHECKLIST OF AMERICAN IMPRINTS (Richard H. Shoemaker et al. compilers,
1964).

69. D.W. Krummel, Counting Every Star; or, Historical Statistics on Music Publishing
in the United States, 10 ANUARIO INTERAMERICANO DE INVESTIGACION MusicAL 175, 182
(1974).

70. Because this figure includes some registrations for prints, maps, and photographs in
the numerator, but does not include any provision for these works in the denominator, it
overstates the rate of registration by some unknown, but likely small, amount.

71. The period between 1845 and 1857 is described as “the greatest boom the business
had ever witnessed.” 1 JOHN TEBBEL, A HISTORY OF PUBLISHING IN THE UNITED STATES 245
(1972). Between 1850 and 1870, the total value of all printing and publishing in the United
States increased from $14,812,227 to $80,939,756. Downing Palmer O’Harra, Book
Publishing in the United States 1860 to 1901, Including Statistical Tables and Charts to
1927, at 112 (1928) (unpublished M.A. thesis, University of Illinois) (on file with author)
(citing the 1905, 1914, 1921, and 1925 editions of the U.S. Census Bureau’s Census of
Manufactures). Though these raw figures do not account for inflation and, as noted by
O’Harra, collection methods probably improved over the period (further inflating the total
growth), id. at 111, the overall trend is clear.
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how much both population and GDP grew over this period—the latter made
especially significant by the extent to which the data recorded by Evans and his
successors tracks growth in both GDP and population. If instead of our
assumption of no growth in annual text production, we correlate the annual
production of texts with growth in population, then total texts leaps to 468,956,
and the percentage copyrighted falls further to 23.59%; if tied to GDP growth,
total texts would be 514,350, and the percentage copyrighted falls still further
to 22.01%.

FIGURE 4: TOTAL TEXT PRODUCTION AND U.S. POPULATION

GROWTHT2
Titles Produced - Population in Millions
Data for texts is an /
estimate past 1846.
/ 35
VA e
500,000 481,259 texts
~ / /
4 lE
i
400,000 — — — Total Texts if Texts Grow with / 1

Population /
—Total Texts - Flat Lined After 1846

25
395,778 texts

== = Population

20.79 million in 1846

300,000

20

200,000 208,986 texts in 1846

100,000

72. For information on texts, see A CHECKLIST OF AMERICAN IMPRINTS, supra note 68;
AMERICAN BIBLIOGRAPHY: A PRELIMINARY CHECKLIST, supra note 68; EVANS, supra note
61. For population and GDP information, see Louis D. Johnston & Samuel H. Williamson,
Source Note for US GDP, 1789-2002 (2003), at http://www.eh.net/hmit/gdp/GDPsource.htm
(last visited Sept. 9, 2004).
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FIGURE 5: TOTAL TEXT PRODUCTION AND U.S. GDP GROWTH?3
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It is important to note that one cannot assume that Evans’s successor
collections actually succeeded in cataloging all imprints for 1790 through 1846;
it is almost certainly the case that those collections undercounted significantly,
especially for more ephemeral items like pamphlets. | have not found an
estimate of the likely undercount, but it may be considerable. For example,
Clarence Brigham’s survey of extant booksellers’ catalogs identifies twenty-
five out of sixty-seven total that were not included by Evans, a 37%
undercount.”4 The tendency for the bibliographic references to undercount
would understate the denominator of our calculation and thus artificially inflate
the estimate of the percentage of published works copyrighted.

The denominator would increase even more dramatically (and the
percentage of works copyrighted would drop further) if there were a way of
calculating the total number of copyrightable items within a periodical, since
authors were required to secure the copyrights for their articles before
publication, as Oliver Wendell Holmes, Sr., learned to his dismay.’> In general,
the numbers we have for periodicals in these collections undercount even the

73. The information regarding U.S. GDP in Figure 5 comes from Johnston &
Williamson, supra note 72.

74. Clarence Brigham, American Booksellers’ Catalogues, 1734-1800, in ESSAYS
HONORING LAWRENCE C. WROTH 31 (1951).

75. See Mifflin v. R.H. White Co., 190 U.S. 260 (1903); Holmes v. Hurst, 174 U.S. 82
(1899).
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titles of periodicals, let alone the articles within them.”® There were
approximately 1200 American newspapers in 1833 and 3000 in 1860.77 As for
periodicals, there were a few hundred in 1833 and more than a thousand in
1860.78 Since there were no periodicals counted in the bibliographic collection
for 1820 through 1846, these copyrightable items are not taken into account in
the measure of the number of total imprints (i.e., in the denominator of our
calculation).” To give some perspective of the undercount, if there were as few
as a thousand periodicals published per year on average between 1820 and
1870, and if each of these periodicals contained two copyrightable articles per
year, then periodicals alone would have accounted for all of the 150,000
copyright registrations between 1790 and 1870.

We might expect another potentially large increase in the denominator (i.e.,
another large drop in the percentage of works copyrighted) if we were able to
reliably count copyrightable commercial work product (such as labels)
produced during the relevant period. These works were copyrightable from
1803 and clearly were registered and deposited in significant enough numbers
to arouse indignation in the Librarian of Congress.80 In 1873 there were 2520
prints deposited, which shows a general awareness that these objects could be
copyrighted, but this is likely a small portion of the total output of these works
in that year, considering the country’s population was then already 43 million,
with an economy of $119 billion.

There are also factors that would tend to decrease the denominator and thus
increase our estimate of the percentage of works that were copyrighted. Evans
and his successors included government publications in their lists, which were
not copyrightable. More significantly, works by foreign authors were not
copyrightable until after 1890, and these works comprised a large portion of
American production. Here, too, there is no hard data, but there is a clear
overall trend, namely toward a majority of works being written by American

76. Evans lists newspapers and periodicals once for each year of publication, while
Shaw and Shoemaker (1801-1819) list them only once and Shoemaker et al. (1820-1846) do
not list periodicals at all. See A CHECKLIST OF AMERICAN IMPRINTS, supra note 68, at v;
AMERICAN BIBLIOGRAPHY: A PRELIMINARY CHECKLIST, supra note 68, at ix.

77. FRANK LUTHER MOTT, AMERICAN JOURNALISM 216 (rev. ed. 1950).

78. Id. Another source puts the total number of American periodicals in 1872 (just after
the end of our period) at 8110. M.B. lwinski, La Statistique Internationale Des Imprimés,
BULLETIN DE L’INSTITUT INTERNATIONAL DE BIBLIOGRAPHIE 1, 66 (1911).

79. See A CHECKLIST OF AMERICAN IMPRINTS, supra note 68, at v.

80. Specifically, the Librarian complained in 1872 about the deposit of “printed labels,
with or without pictorial embellishment, designed for use on cigar-boxes, patent medicines,
and other articles of manufacture.” ANNUAL REPORT OF THE LIBRARIAN OF CONGRESS
EXHIBITING PROGRESS OF THE LIBRARY DURING YEAR ENDED DECEMBER 1, 1872, at 4 (1872).
This is confirmed by Roberts, who attests to seeing records of “patent medicine labels, cigar-
box linings, photographs, and all the other miscellanea which the copyright laws were called
to protect.” Roberts, supra note 66, at 92; see also Tanselle, supra note 24, at 86.



SPRIGMAN FINAL 12/17/2004 3:36 PM

November 2004] REFORM(ALIZ)ING COPYRIGHT 509

authors by the 1840s.81 An assumption that 50% of total texts were of foreign
origin is conservative, as that figure is not only at the upper end of
contemporary estimates, but also does not take into account that a
disproportionately large percentage of the total number of texts in the
denominator were produced in the final two decades of the period in question—
i.e., at a time when works by American authors comprised the majority of
works published in the United States. A brief inspection of the three
bibliographic collections suggests—although an exact identification of all
foreign works is impossible from the data provided—that foreign authors do
not make up nearly half of the works recorded.82 I have not found any similar
estimates of the percentage of music publication that was the work of
foreigners. Even discounting the total number of titles (both texts and music)
by 50% and using the most conservative method for calculating the number of
imprints between 1846 and 1870 (i.e., the flatline method), 54.56%, or just

81. One contemporary source put the percentage of foreign works and reprints at 45%
between 1830 and 1842 and 30% in 1853. NIKELUS TRUBNER, TRUBNER’S BIBLIOGRAPHIC
GUIDE TO AMERICAN LITERATURE, at xxiii-iv (1855). Triibner’s numbers for 1853 are cited
without comment by Tebbel. 2 TEBBEL, supra note 71, at 23. Another contemporary source
puts the percentage of foreign works in 1835 at about 40%; however, this source also states
that in 1833 there were “one-third more foreign than original” books. ROSALIND REMER,
PRINTERS AND MEN OF CAPITAL 149 (1996) (citing 2 BOOKSELLER’S ADVERTISER AND
MONTHLY REGISTER OF NEW PUBLICATIONS AMERICAN AND FOREIGN 2 (1836)). Another
contemporary source for the 1850s also apparently confirmed Triibner, finding percentages
of original American titles to be roughly 61%, 58%, and 73% for the years 1853, 1854, and
1855, respectively. See CLARENCE GOHDES, AMERICAN LITERATURE IN NINETEENTH-
CENTURY ENGLAND 42 n.66 (1944) (citing SAMPSON Low, THE AMERICAN CATALOGUE OF
Books vi (1856)). Certainly the trend was toward American authors; Tebbel summarizes as
follows:

The first half of the nineteenth century witnessed the steady swing away from British to

American authors, notwithstanding the immense popularity of Scott and Dickens. In 1820,

the ratio had been thirty American to seventy British; in 1856, it was eighty American to

twenty British. While these figures may not