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Copyright Registration

for Automated Databases

DEFINITION

An automated database is a body of facts, data, or other
information assembled into an organized format suitable for
use in a computer and comprising one or more files.

The copyright law does not specifically enumerate data-
bases as copyrightable subject matter but the legislative
history indicates that Congress considered computer data-
bases and compilations of data as “literary works” subject
to copyright protection. Databases may be considered
copyrightable as a form of compilation, which is defined in
the law as a work “formed by the collection and assembling
of preexisting materials or of data that are selected, coordi-
nated, or arranged in such a way that the resulting work as
a whole constitutes an original work of authorship.”

WHAT CONSTITUTES PUBLICATION
OF A DATABASE?

The copyright law defines publication as “the distribution
of copies or phonorecords of a work to the public by sale or
other transfer of ownership, or by rental, lease, or lending.
The offering to distribute copies or phonorecords to a group
of persons for purposes of further distribution, public perfor-
mance, or public display, constitutes publication.” It is un-
clear whether on-line availability with or without printers for
the user constitutes publication of the work under the copy-
right law. The Copyright Office does not determine whether
a particular database is published or not. Instead, that deci-
sion is made by the copyright owner.

REGISTRATION FOR AUTOMATED DATABASES

EXTENT OF COPYRIGHT PROTECTION

Copyright protection extends to the compilation of facts
if the compilation represents original authorship. In some
instances some or all of the contents of a database, new or
revised, may also be copyrightable, as in the case of a full-
text bibliographic database.

Copyright protection is not available for:
¢ ideas, methods, systems, concepts, and layouts;

e individual words and short phrases, individual
unadorned facts; and

¢ the selection and ordering of data in a database where
the collection and arrangement of the material is a
mechanical task only, and represents no original
authorship; e.g., merely transferring data from hard
copy to computer storage.

COPYRIGHT REGISTRATION

Copyright registration is a legal formality intended to
make a public record of the basic facts of a particular copy-
right. In general, registration is not a condition of copyright
protection. However, the copyright law encourages regis-
tration by providing certain incentives to register. For more
information see Circular 1.

Using a single application, deposit, and filing fee, auto-
mated databases may be registered in either of two ways:

(1) As a single basic registration covering the database as
published on a given date or, if unpublished, as created
on a given date; or

(2) As a group registration for a database with its updates or
revisions (or for only its updates/revisions) added over a
period of time, whether or not they are published, but only
if certain conditions are met. (See Section titled “Group
Registration for Automated Database Updates/
Revisions” on page 5.)

1. Single Basic Registration

For a published database, a single basic registration or-
dinarily is made for the initial database as first published on
a given date. For infrequent updates that are all added to the
database and published on a single date (e. g., quarterly
updates published on one day), a single basic registration is
appropriate.

For an unpublished database created over a period of
more than one day and not yet containing any updates, a
single basic registration is appropriate. Similarly, when a pre-
viously completed database is later revised or updated on a
single date (e.g., quarterly updates all added on one day), a
basic registration is appropriate.

2. Group Registration
A group registration must include updates or revisions,
either alone or combined with the initial database.



For a published database, it is possible to make a group
registration for only the updates/revisions published over a
period of up to 3 months, regardless of whether a prior reg-
istration for the initial database was ever made. It is also
possible for the first registration to be a group registration
for the initial database as first published plus its updates/
revisions, but only if all the material was published within the
same 3-month period within the same calendar year.

An unpublished updated database may be registered
under the group registration provisions if its updates were
created over a span of more than one day.

BASIC REGISTRATION (NONGROUP)

Scope of Claim

Registration for a published database extends only to
the material first published as a unit, i.e., that which is pub-
lished on the date given in the application as the “date of
publication.” Registration for an unpublished database ex-
tends to the database as it exists at the time it is submitted
for registration.

What to Send

e A completed Form TX

e A $20.00' nonrefundable filing fee payable to the
Register of Copyrights

e Appropriate deposit (See below.)

Completing Form TX

Complete all applicable spaces on the form, and please
note the following information when completing spaces 2,
3, and 6.

Basis of Claim
Where all of the material in a database has been previ-

ously published, previously registered, or is in the public
domain, the claim must be limited to “compilation” assum-

The Copyright Office has the authority to adjust fees at 5-year intervals,
based on changes in the Consumer Price Index. The next adjustment is
due in 1995. Please contact the Copyright Office after July 1995 to
determine the actual fee schedule.

ing the requisites of original selection, coordination, or ar-
rangement are present. Where all, or a substantial portion,
of the material in the database represents copyrightable
expression and it is being published or registered for the first
time, the claim could also extend to “text,” “revised text,”
“additional text,” or the like.

Space 2. In the “nature of authorship” space identify the
copyrightable authorship in the database for which registra-
tion is sought, for example “compilation” or “compilation and
text.” (Do notinclude any reference to design, physical form,
features, hardware, or other uncopyrightable elements.)

Space 3. The date of creation space must be completed.
Indicate the year in which the author completed the particu-
lar version for which registration is now sought, even if other
versions exist or if further changes or additions are planned.
The publication space should be completed only if the da-
tabase has been published.

Space 6. Complete this space if the database contains a
substantial amount of previously published, previously reg-
istered, or public domain material. Leave space 6 blank if
the material contained in the database is entirely new and
has never before been registered or published.

EXAMPLES: For a database containing only previously
published information, space 6 could be completed as fol-
lows:

Space 6a: “previously published material”
Space 6b: “compilation of database material”

For a database containing both previously published and
new original textual material, space 6 could be completed
as follows:

Space 6a: “previously published text”
Space 6b: “compilation of database material and some
new text”

For a previously registered database that is revised or
updated, space 6 could be completed as follows:

Space 6a: “previously registered database”

Space 6b: “revised compilation”

Or, if there is also copyrightable new or revised text,
space 6b could read: “Revised compilation; some new text”
(or “some revised text”).



Deposit Requirements—General

For databases fixed and/or published only in machine-
readable copies (other than CD-ROM format), the deposit
requirements are the same for published and unpublished
databases except that if the database is published, the de-
posit should also include a representation of or the page
containing the copyright notice, if any.

The deposit for published and unpublished databases
should consist of one copy of identifying portions of the work
reproduced in a form visually perceptible without the aid of
a machine or device, either on paper or in microform.

For automated databases fixed or published in a CD-
ROM format, the deposit must consist of one complete copy
of the entire CD-ROM package, including a complete copy
of any accompanying operating software and instructional
manual, and a printed version of the work embodied in the
CD-ROM if the work is fixed in print as well as a CD-ROM.
See 37 CFR 202.20(c)(2)(xvii) or contact the Copyright Of-
fice at (202) 707-3000 for further information.

Specific Deposit Requirements

Single-file Database (data records pertaining to a single
common subject matter):

o Firstand last 25 pages or, under a grant of special relief,
first and last 25 data records. (See “Special Relief and
Trade Secrets” below for procedure to use in requesting
special relief.)

O Multiple-file Database (separate and distinct groups of
data records):

e 50 data records from each file, or the entire file,
whichever is less; or

e 50 pages or data records total under a grant of special
relief. (See “Special Relief and Trade Secrets” below for
procedure to use in requesting special relief.)

0 Revised Database (single or multiple-file):

e 50 pages or records showing the revisions, or the entire
revised portions if less than 50 pages.

0 NOTE: For multiple-file databases (new or revised),
the deposit must also include a descriptive state-
ment containing: title of the database; name and ad-
dress of copyright claimant; name and content of each
separate file within the database, including subject
matter, origin of data and number of separate records
within each file. For published multiple-file databases,
also include a description of the exact contents of any
machine-readable copyright notice used in or with the
database (plus manner and frequency of display); and
sample of any visually perceptible copyright notice af-
fixed to the copies or container.

Special Deposit for Encoded Databases

Database deposits should be humanly intelligible, pref-
erably printouts written in a natural language. If the deposit
is encoded, it should include a key or explanation of the
code so that a copyright examiner can determine the pres-
ence of copyrightable material.

Special Relief and Trade Secrets

When an applicant is unable to deposit the appropriate
material or when a database contains trade secrets that the
applicant is unwilling to disclose through deposit for regis-
tration, the Copyright Office is willing to consider special
relief requests, permitting the deposit of less than or other
than the required deposit. Special relief requests are
granted or denied by the Chief, Examining Division, upon
receipt of the applicant’s written request, setting forth spe-
cific reasons why the request should be granted and indi-
cating what deposit the applicant is able to make.



GROUP REGISTRATION FOR AUTOMATED
DATABASE UPDATES/REVISIONS

Group registration is possible only if ALL of the fol-
lowing conditions are met:

1. All of the updates or revisions must be fixed (if
unpublished) or published only in machine-readable

copy(ies).
2. All of the updates or revisions were created (if

unpublished) or were first published within a 3-month
period, all within the same calendar year.

3. All of the updates or revisions are owned by the same
copyright claimant.

4. All of the updates or revisions have the same general
title.

5. All of the updates or revisions are similar in their
general content, including their subject.

6. All of the updates or revisions are similar in their
organization.

7. The updates or revisions, if published before March
1,1989, bear a copyright notice naming the owner of
the copyright, and that name is the same in each
notice.

Scope of Claim

Group registration for database updates/revisions or
for a database plus its updates/revisions extends to all of
the material that was created (if unpublished) or that was
first published within the time period (up to 3 months)
specified at space 1 of the application.

How to Register

To make a single group registration for an automated
database and/or its copyrightable updates/revisions
added during a given 3-month period, send the following
three items together in the same envelope or package
addressed to Register of Copyrights, Library of Con-
gress, Washington, D.C. 20559:

e A $20.00' nonrefundable filing fee payable to
Register of Copyrights;

e A deposit representative of the updates/revisions
being registered;

e A Form TX completed according to the instructions
below.

Deposit Requirements for Group Registration

The deposit requirements, whether single or mul-
tiple file , consist of the following:

1. Visually perceptible identifying material com-
prised of:

e 50 pages or records (whichever is less) marked to
disclose copyrightable revisions/updates from one
representative publication date (if published) or one
representative creation date (if unpublished); O

OR

e 50 pages or records (whichever is less) comprised
entirely of revisions/updates from one representative
publication date (if published) or one representative
creation date (if unpublished); please confirm in a
cover letter that the entire unmarked deposit
represents revisions/updates added to the database
on the representative date;

AND

2. Descriptive Statement: a brief, typed or printed
statement giving the following information:

o the title of the database;
o the name and address of the copyright claimant;

o foreach separate file in a multiple-file database, its
name and content, including its subject, origin(s)
of the data, and approximate number of data
records it contains;

o information about the nature, location, and fre-
quency of the changes within the database or (for
multiple-file databases) within the separate data files;
and

O 0O NOTE: It is not necessary to identify ALL
revisions/updates. The requirement is to identify
sufficient revisions/updates to establish that the
work submitted for registration is an original work of

authorship.




o information about the copyright notice , if one is
used, as follows:

For a machine-readable notice , transcribe the
contents of the notice and indicate the manner and
frequency with which it is displayed (e.g., at user’s
terminal only at sign on, or continuously on terminal
display, or on printouts, etc.).

For a visually perceptible notice  on any copies of
the work (or on tape reels or containers for same), include
a photocopy or other sample of the notice.

How to Complete Form TX

for Group Registration of Database Updates
(Supersedes existing instructions for Spaces 1, 3,
and 6 of Form TX; complete all other applicable
spaces on Form TX according to the instructions
on the form.)

Space 1: Title

At the “Title of thils Work” line, use the following
statement: Group registration for automated data-
base titled ;. published/unpub-
lished (choose one) updates from to

¢ Indicate published or unpublished. All of the updates
or revisions being registered as a group must be
either published or unpublished.

e Give the earliest and latest dates for updates included
in this group registration. This time period must be 3
months or less, all within the same calendar year.

Use the “Publication as a Contribution” line of
space 1 to give the following information: Give the date
(month, day, year) that is represented by the marked
portions of identifying material deposited.  Indicate the
frequency with which revisions  are made: e.g., daily,
weekly, monthly, or other (specify).

Space 3 Creation and Publication

Date of Creation: Give the year in which the author
completed this group of updates or revisions.

Creation: Under the statute, a work is “created” when
it is fixed in a copy or phonorecord for the first time.
Where a work has been prepared over a period of time,

the part of the work existing in fixed form on a particular
date constitutes the created work on that date. The date
you give here should be the year in which the author com-
pleted the particular version for which registration is now
being sought, even if other versions exist or if further
changes or additions are planned.

Date of Publication: Give the date (month, day, year)
and nation of publication only if the updates or revisions
have been published. The date you give should be the
last date on which you published updates or revisions
during the time period specified at space 1.

Space 6: Derivative Work or Compilation

Leave space 6 blank if the material contained in the
version of the database or its updates now being regis-
tered is entirely new and never before registered or pub-
lished.

Complete this space if the updates or the database
and its updates that are now being registered contain a
substantial amount of previously published, previously
registered, or public domain material.

Preexisting Material (space 6a): For a new database
that has not been previously registered or previously pub-
lished but that contains an appreciable amount of previ-
ously published, previously registered, or public domain
material, space 6a should describe such material as “pre-
viously published material,” “public domain data,” or the
like.

For a previously published or previously registered da-
tabase that has been revised or periodically updated,
space 6a should describe the preexisting material as
“previously published database” or “previously registered
database” or “database prior to (earliest date represented
in the present group of updates)”.

Material Added to This Work (space 6b) : This space
should describe the updates or revisions or new compi-
lation being registered for the first time and should
specify the frequency of these updates or revisions, e.g.,
“Weekly updates,” or “daily revisions,” or “revised compi-
lation updated monthly.” Where all or a portion of the text
represents new copyrightable expression, and it is being
published or registered for the first time, the statement
should also include “new text,” “updated and revised
text,” or the like. Space 2 should name the author(s) of
the material listed at space 6b and should describe the
nature of authorship to agree with space 6b.




NOTICE OF COPYRIGHT

For works first published on or after March 1, 1989, use
of the copyright notice is optional, though highly recom-
mended. Before March 1, 1989, use of the notice was man-
datory on all published works, and any work first published
before that date must bear a notice or risk loss of copyright
protection.

(The Copyright Office does not take a position on
whether works first published with notice before March 1,
1989, and reprinted and distributed on and after March 1,
1989, must bear the copyright notice.)

Use of the notice is recommended because it informs the
public that the work is protected by copyright, identifies the
copyright owner, and shows the year of first publication.
Furthermore, in the event that a work is infringed, if the work
carries a proper notice, the court will not allow a defendant
to claim “innocent infringement,” that is, that he or she did
not realize that the work was protected. (A successful inno-
cent infringement claim may result in a reduction in dam-
ages that the copyright owner would otherwise receive.)

The use of the copyright notice is the responsibility of the
copyright owner and does not require permission from, or
registration with, the Copyright Office.

cess the application and mail the certificate of registration.
The length of time required by the Copyright Office to pro-
cess an application varies, depending on the amount of
material received and the personnel available to handle it. It
must also be kept in mind that it may take a number of days
for mailed material to reach the Copyright Office and for the
certificate of registration to reach the recipient.

You will not receive an acknowledgement that your ap-
plication for copyright registration has been received (the
Office receives more than 650,000 applications annually),
but you may expect:

o A letter or telephone call from a copyright examiner if
further information is needed,;

o Acertificate of registration to indicate the work has been
registered, or if the application cannot be accepted, a
letter explaining why it has been rejected.

You may not receive either of these until 120 days have
passed.

If you want to know when the Copyright Office receives
your material, send it by registered or certified mail and re-
quest a return receipt.

FOR MORE INFORMATION

POINTS TO REMEMBER

A copyright registration is effective on the date of receipt
in the Copyright Office of all the required elements in accept-
able form, regardless of the length of time it takes to pro-

If you have questions and wish to talk to an information
specialist, call 202-707-3000. To order forms, write to the
Publications Section, LM-455, Copyright Office, Library of
Congress, Washington, D.C. 20559 or call 202-707-9100,
the Forms and Publications Hotline.
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M emorandum prepared by the Chairman of the Committees of Experts

1. In the program of WIPO for the 1990-1991 biennium provision was made to convene a
Committee of Experts to examine questions concerning a possible protocol to the Berne
Convention for the Protection of Literary and Artistic Works. The Committee was convened in
two sessions, the first in November 1991 and the second in February 1992. In 1992 two
Committees of Experts were set up, one to continue the work started by the first Committee
and the other to begin preparation of a possible new instrument for the protection of the rights
of performers and producers of phonograms. The Committee of Experts on a Possible

Protocol to the Berne Convention then held five further sessions, the third in June 1993, the
fourth in December 1994, the fifth in September 1995, the sixth in February 1996 and the
seventh in May 1996. The Committee of Experts on a Possible Instrument for the Protection of
the Rights of the Performers and the Producers of Phonograms held six sessions, thefirst in
June-July 1993, the second in November 1993, the third in December 1994, the fourth in
September 1995, the fifth in February 1996 and the sixth in May 1996. The last three sessions
of the two Committees (referred to subsequently as the Committees of Experts) were
convened on the same dates and parts of the sessions were held jointly.

2. Until the December 1994 sessions of the Committees of Experts work was based on
memoranda prepared by the International Bureau of WIPO. Following the decisions by the
Committees of Experts the Director General of WIPO invited Government members and the
European Commission to submit proposals for discussion at the September 1995 and February
1996 sessions.

3. In the December 1994 sessions of the Committees of Experts the Delegation of the
European Commission informed the Committees about the progress of work in the European
Community on a proposal for a Directive on the legal protection of databases which included a
proposal for creating asui generisright to be granted to the maker of a non-original database.
In the September 1995 sessions the European Community and its Member States submitted to
the Committees of Experts a discussion paper on "Thesui generisright provided for in the
Proposal for aDirective on the legal protection of databases’ (document BCP/CE/V/5). After
additional comments by the Delegation of the European Commission the Committees of
Experts accepted the conclusion that the issue of such a possibleui generissystem would be
discussed further at the next sessions of the Committees on the basis of the proposals that
might be made by Governments and the European Commission.

4. The European Community and its Member States submitted a proposal for the international
harmonization of thesui generisprotection of databases (document BCP/CE/V1/13) at the
February 1996 sessions of the Committees of Experts. The proposal included draft provisions
for the substantive clauses of atreaty. The Committees considered the proposal and several
Delegations expressed positive interest in thesui generisright and in the continuation of

work. At the same time, however, both further study and the clarification of certain concepts
were requested.

5. The United States of America submitted a proposal on thesui generisprotection of
databases (document BCP/CE/V11/2-INR/CE/V1/2) in the May 1996 sessions of the
Committees of Experts. The proposal included draft substantive provisions of atreaty. The
Committees considered this proposal together with the previous proposal made by the
European Community and its Member States (see paragraph 4). Several Delegations took the
position that the question of thesui generisprotection of databases could be submitted for
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consideration by the Diplomatic Conference in December 1996. Several other Delegations held
the view that further study was still necessary.

6. In their February 1996 sessions the Committees of Experts had recommended that a
Diplomatic Conference for the conclusion of the appropriate treaties should be held in
December 1996. A meeting of the Preparatory Committee of the Proposed Diplomatic
Conference, the General Assembly of WIPO and the Assembly of the Berne Union were held
in Geneva from May 20 to 24, 1996. The Preparatory Committee and the Assemblies decided
that a WIPO Diplomatic Conference on Certain Copyright and Neighboring Rights Questions
would be convened from December 2 to 20, 1996.

7. The Chairman of the Committees of Experts was entrusted at the February 1996 sessions
with the task of preparing the draft texts ("the basic proposals’) for the Diplomatic

Conference; the WIPO International Bureau was to publish and circulate these draft texts by
September 1, 1996, to the States, intergovernmental and non-governmental organizationsto be
invited to the Diplomatic Conference. The Director General of WIPO proposed that the
International Bureau would prepare the draft of the final clauses of the treaty or treaties. The
draft Final Clauses prepared by the Director General (document CRNR/PM/2) were examined
by the Preparatory Committee of the Proposed Diplomatic Conference in May 1996.

8. In the introduction to the draft Final Clauses, the Director General of WIPO stated: "On the
basis of the deliberations of the Committees of Experts, it is assumed that the aim of the
Diplomatic Conference will be to adopt one or more multilateral treaty or treaties on questions
of copyright, on questions of two branches (one concerning performing artists, the other
concerning producers of phonograms) of neighboring rights and, perhaps, also on questions
concerning asui generisprotection of data bases."

9. There is no decision on the number of treaties to be proposed for adoption by the
Diplomatic Conference in December 1996. The Committees of Experts have made no
recommendation on thisissue, and after extensive discussion, the question was left open in the
May 1996 meetings of the Preparatory Committee, the General Assembly of WIPO and the
Assembly of the Berne Union. In this respect, the mandate given to the Chairman of the
Committees of Experts was therefore open and included the possibility of establishing draft
texts for one, two or three treaties.

10. Basic Proposals for the substantive provisions of three treaties are proposed by the
Chairman of the Committees of Experts:
1. "Treaty on Certain Questions Concerning the Protection of Literary and Artistic
Works",
2. "Treaty for the Protection of the Rights of Performers and Producers of Phonograms”,
3. "Treaty on Intellectual Property in Respect of Databases'.

11. It isthe assessment of the Chairman of the Committees of Experts that the expectations of
the majority of Delegations participating in the meetings referred to in paragraph 9 are most
closely met by proposing three draft texts. The Diplomatic Conference has the power to
combine separate draft treaties into one single treaty should it find this course of action
appropriate. A combined text would have several advantages, and such an option may be
viewed as one of legal technique; on the other hand, a single text approach would entail certain
political and doctrinal considerations. For example, Governments contempl ating ratification of
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or accession to such asingle text would have to analyze and consider implementation of the
whole contents of the combined instrument.

12. The present set of draft substantive provisions of the Basic Proposals referred to in
paragraph 10, of which the present document is one, have been prepared by the Chairman of
the Committees of Experts according to decisions made by the Committees at their February
1996 sessions. The Basic Proposal for the Administrative and Final Clauses of all these
proposed Treaties have been submitted by the Director General of WIPO in a separate
document.

13. The present document sets forth the substantive provisions of the Basic Proposal of the
Treaty on Intellectual Property in Respect of Databases. There are 13 Articles preceded by a
Preamble. Each provision is accompanied by explanatory Notes.

14. The purpose of the explanatory Notesis:
(i) toexplain briefly the contents and rational e of the proposals and to offer guidelines
for understanding and interpreting specific provisions,
(if) toindicate the reasoning behind the proposals, and
(iii) to include references to proposals and comments made at sessions of the Committees
of Experts, aswell as references to models and points of comparison found in existing
treaties.

15. The present Basic Proposal has been prepared on the basis of the proposals referred to
paragraphs 4 and 5, taking into account discussions in the Committees of Experts. These
proposals have been carefully studied, and portions of them appear in several placesin the
proposed Treaty, sometimesin areformulated or combined format. Additional elements have
been introduced where necessary, and not all elements of all proposals are reflected in the
proposed Treaty. In some instances, alternative solutions are proposed, but the number of
proposed alternativesis limited. Alternatives have been designated in the text using capital
letters in accordance with Rule 29(b) of the draft Rules of Procedure for the Diplomatic
Conference. One of the proposed alternative solutions includes an Annex with special
provisions on enforcement.
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Draft Treaty
on Intellectual Property
in Respect of
Databases

Contents

Preamble

[ Substantive Provisions]

Article 1: Scope

Article 2: Definitions

Article 3: Rights

Article 4: Rightholders

Article 5: Exceptions

Article 6: Beneficiaries of Protection

Article 7: National Treatment and Independence of Protection
Article 8: Term of Protection

Article 9: Formalities

Article 10: Obligations concerning Technological Measures
Article 11: Application in Time

Article 12: Relation to Other Legal Provisions

Article 13: Special Provisions on Enforcement of Rights

[Administrative and Final Clauses]

ANNEX
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Noteson the Title and on the Preamble

0.01 The proposed Treaty complements the existing treaties in the field of intellectual property.
For this reason, the expression "intellectual property” has been included in thigtle of the
proposed Treaty. The Treaty extends protection to databases that qualify according to the
provisions of the Treaty. The expression "database" has been included in the title without
further qualification.

0.02 Thefirst paragraph of the Preambleexpresses the primary objective of Contracting Parties
in concluding the Treaty.

0.03 The second paragraph indicates the main reasons behind the objective stated in the first
paragraph.

0.04 Thethird paragraph indicates the main reasons why Contracting Parties think databases
ought to be protected as intellectual property.

0.05 Thefourth paragraph refers to the means by which Contracting Parties seek to obtain
their objective, namely to establish a new form of protection which, by enabling recovery of
investments in databases, encourages investment in this field.

0.06 Thefifth paragraph underlines the principle that the proposed Treaty does not interfere
with other forms of intellectual property protection at the international level. Because many
databases are already protected as literary or artistic works under the Berne Convention for the
Protection of Literary and Artistic Works (hereinafter referred to in these Notes as "the Berne
Convention"), a specific reference to the Convention has been made. The provisions of the
proposed Treaty |eave unaffected the protection provided under existing treaties for other
intellectual property rightholders, including authors, performers, producers of phonograms,
and broadcasting organizations.

[End of Notes on the Title and the Preambl €]
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Preamble

The Contracting Parties,

Desiringto enhance and stimul ate the production, distribution and international tradein

databases,

Recognizingthat databases are a vital element in the development of a global information
infrastructure and an essential tool for promoting economic, cultural and technological

advancement,

Recognizingthat the making of databases requires the investment of considerable human,
technical and financial resources but that such databases can be copied or accessed at afraction

of the cost needed to design them independently,

Desiringto establish a new form of protection for databases by granting rights adequate to
enable the makers of databases to recover the investment they have made in their databases and

by providing international protection in a manner as effective and uniform as possible,

Emphasizingthat nothing in this Treaty shall derogate from existing obligations that
Contracting Parties may have to each other under treatiesin the field of intellectual property,
and in particular, that nothing in this Treaty shall in any way prejudice the rights granted to

authors in the Berne Convention for the Protection of Literary and Artistic Works,

Have agr eedas follows:

[End of Preamble]
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Noteson Article1

1.01 Article1 sets out the scope of the proposed Treaty. It provides that Contracting Parties
shall protect all databases that represent a substantial investment.

1.02 The production and distribution of databases has become a broad economic activity which
is expanding rapidly worldwide. The production and distribution of databases may be viewed
as a"content industry" within the information industry, and it may be expected that this
industry will be amajor source of employment. The development of a content industry has

both direct and indirect effects on the development of the information infrastructure at a
national and international level. In this connection, the database industry plays a significant role
in fostering new industries and new jobs.

1.03 The production and distribution of databases requires considerable investment. At the
same time, exact copies of whole databases or their essential parts can be made at practically
no cost. The increasing use of digital recording technology exposes database makers to the risk
that the contents of their databases may be copied and rearranged electronically, without their
authorization, to produce similar competing databases or databases with identical content.

1.04 Unauthorized retrieval and copying of the contents of a database has serious
conseguences for the economics of database production. Protection against unauthorized
copying and other unauthorized use has been sought through the copyright system. According
to the prevailing view, a significant proportion of existing databases may already be protected
by copyright. A condition for this protection is that a database meet the requirements for
copyright protection, i.e. that it be the result of its creator's own intellectual effort and that it
achieve a sufficient level of originality. It has, however, become evident that copyright does
not provide sufficient protection. Many valuable databases do not qualify for copyright
protection. It should be noted that in some countries specifisui generisforms of intellectual
property protection now apply to databases or are presently being established. In some other
countries, copyright seems to provide all the protection needed by databases. Nonethel ess,
these national or regional solutions remain insufficient. In the network environment of the
global information infrastructure the database market is truly international and does not respect
national boundaries.

1.05 In al countries, continued investment is an essential factor for the development and
refinement of databases. Such investment will not take place unless a stable and uniform
regime of legal protection is established to protect the rights of makers of databases.

1.06 The proposed Treaty seeks to safeguard makers of databases against misappropriation of
the fruits of their financial and professional investment in collecting, verifying and presenting
the contents of databases. It does this by proposing protection that covers the whole or
substantial parts of a database against certain acts by a user or by a competitor, for the limited
duration of the right. The investment, of course, may comprise financial resources, human
resources or both.

1.07 On March 11, 1996, the European Parliament and the Council of the European Union
adopted a Directive on the legal protection of databases (96/9/EC). This Directive harmonizes
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certain aspects of the copyright protection provided for databases and creates an exclusivsui
generisright for the makers of databases. The general objective of thisright isto protect the
investment of time, money and effort by the maker of a database, irrespective of whether the
database isin itself innovative. According to the Directive, a database is protected if there has
been a substantial investment, in qualitative or quantitative terms, in obtaining, verifying or
presenting the contents of the database. The duration of the protection provided by the
Directiveis 15 years. The date by which the Member States of the European Union must
implement the Directive in their national legislation is January 1, 1998. The proposal submitted
by the European Community and its Member States for the February 1996 session of the
Committees of Experts follows closely the substantive provisions of this Directive.

1.08 In May 1996, a hill was introduced in the United States Congress (H.R. 3531) that would
amend title 15 of the United States Code to create a new federal statute for database

protection. The proposed "Database Investment and Intellectual Property Antipiracy Act of
1996" is aimed at preventing actual or threatened competitive injury by the misappropriation of
databases or their contents; it is not targeted at non-competitive uses. A database would be
subject to protection under the Act if the collection, assembly, verification, organization or
presentation of the database contents were the result of a qualitatively or quantitatively
substantial investment of human, technical, financial or other resources.

1.09 An important part of the background to the United States bill was the United States
Supreme Court decision inFeist Publications, Inc. v. Rural Telephone Service Co., Inc499
U.S. 340 (1991). The bill was introduced in the U.S. Congress with the statement that "While
reaffirming that moste= although not all == commercially significant databases satisfy the
‘originality’ requirement for protection under copyright, the Court [ifreist] emphasized that

this protection is 'necessarily thin'. Several subsequent lower court decisions have underscored
that copyright cannot stop a competitor from lifting massive amounts of factual material from a
copyrighted database to use as the basis for its own competing product.”

1.10 The United States bill draws on the fundamental elements of the European Directive and
isparallel to its Trans-Atlantic counterpart in its most crucial points. The most significant
difference between the United States bill and the European Directive is that the former
proposes a 25-year term of protection. When the bill was introduced, its sponsors emphasized
that the existing protection for databases afforded by copyright and contract law would not be
affected. The bill isintended to supplement these legal rights, not replace them. Furthermore, it
was emphasized that the bill avoids conferring any monopoly on facts. The bill isintended to
be fully consistent with the proposal orsui generisprotection of databases which was
submitted by the Delegation of the United States of Americafor the May 1996 sessions of the
Committees of Experts (document BCP/CE/V11/2-INR/CE/V1/2).

1.11 The proposed Treaty is based on the aforementioned proposals made by the European
Community and its Member States and by the United States of America, taking into account
discussions within the Committees of Experts. The scope of the proposed Treaty islaid down
in the provisions of Article 1 in amanner that is fully consistent with these proposals.
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1.12 Paragraph (1) identifies the protected subject matter and sets out the general condition for
protection. The protected subject matter is databases. The condition for protection isthat a
substantial investment has been made in the formation of the database. The expressions
"database" and "substantial investment” are defined in Article 2.

1.13 Paragraph (2) makes it clear that protection shall be granted to databases irrespective of
the form or medium in which they are embodied. Protection extends to databases in both
electronic and non-electronic form. Moreover, this wording embraces all forms or media now
known or later developed. Paragraph (2) also makesit clear that protection shall be granted to
databases regardless of whether they are made available to the public. This means that
databases that are made generally available to the public, commercially or otherwise, as well as
databases that remain within the exclusive possession and control of their developers enjoy
protection on the same footing.

1.14 Paragraph (3) expresses the principle that the protection accorded by the proposed Treaty
is independent of any other form of protection. The protection would therefore be of a new or
independent nature. Consequently, the proposed Treaty provides cumulative protection by the
attachment of different rights to the database or to its contents. It should be pointed out that
the proposed new protection does not replace any of the existing forms of protection that
apply to databases or their contents.

1.15 Paragraph (4) provides that protection does not extend to any computer programs as
such. A computer program is a set of programming instructions that may cause a computer to
perform certain functions or achieve certain results. A computer program can include
collections of data or other materials that are not part of the set of instructions that form the
operative core of the computer program. According to the proposed Treaty, such databases
incorporated in computer programs are protected in the same way as any other databases.

[End of Notes on Article 1]
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Articlel

Scope

(1) Contracting Parties shall protect any database that represents a substantial investment in the

collection, assembly, verification, organization or presentation of the contents of the database.

(2) The legal protection set forth in this Treaty extends to a database regardless of the form or
medium in which the database is embodied, and regardless of whether or not the database is

made available to the public.

(3) The protection granted under this Treaty shall be provided irrespective of any protection
provided for a database or its contents by copyright or by other rights granted by Contracting

Partiesin their national legislation.

(4) The protection under this Treaty shall not extend to any computer program as such,

including without limitation any computer program used in the manufacture, operation or

mai ntenance of a database.

[End of Article 1]



CRNR/DC/6
page 14

Noteson Article 2
2.01 Article 2 contains definitions of the key terms used in the proposed Treaty.

2.02 Item (i) defines the term "database". The term should be understood to include collections
of literary, musical or audiovisual works or any other kind of works, or collections of other
materials such as texts, sounds, images, numbers, facts, or data representing any other matter
or substance. It is worth pointing out that in addition to many kinds of works and other
information materials, databases may contain collections of expressions of folklore.

2.03 In a database, the works or other materials are systematically or methodically arranged,
and each of these works or other materials can be individually accessed by electronic or other
means. It is not necessary that the materials in a database be stored physically in an organized
manner. The arrangement of the materials may be laid down in the addresses and indexes of the
material that make it possible to directly access any of the materialsin a systematic or
methodical way. The requirement that the contents of a database be independent works, data

or other materials, and that items in the database are individually accessible excludes any
recording of an audiovisual, cinematographic, literary or musical work as such from the
definition of a database and the protection of this proposed Treaty.

2.04 The term "collection" has been used in the definition of the term "database”, whereas the
term "compilation” isused in Article 10.2 of the Agreement on Trade-Related Aspects of
Intellectual Property Rights, Including Trade in Counterfeit Goods (hereinafter referred to in
these Notes as the TRIPS Agreement) concerning copyright protection for databases. The

term "collections" has been used in Article 2(5) of the Berne Convention, defining the
copyright protection available for collections of works, and in Article 5 of the draft "Treaty on
Certain Questions Concerning the Protection of Literary and Artistic Works'. It is not intended
that the proposed Treaty make any distinction between the two terms; rather, the proposed
Treaty, compared to the Berne Convention, adds certain conditions for protection and removes
others.

2.05 Item (ii) defines the term "extraction™ as meaning the permanent or temporary transfer of
all or asubstantial part of the contents of a database to another medium by any means or in any
form. The act of extraction is the transfer of some material to another medium,; the original
material on the medium in which the database is embodied remains on that medium. In this
sense, the term "extraction” is a synonym for "copying" or "reproduction™. The expression
"another medium" does not refer to any particular medium. Transfer to the same type or any
other type of medium, device, instrument or contrivance capable of recording the transferred
material, is atransfer within the meaning of this provision. Reference in the provision to "any
means’ or "any form" is meant to cover all means and forms now known or later developed.

2.06 According toitem (iii), the "maker of the database" means the natural or legal person or
persons with control and responsibility for the undertaking of a substantial investment in
making a database. The expression "control and responsibility for the undertaking of a
substantial investment” is intended to exclude the possibility that the protection of the
proposed Treaty might flow to the employees who execute the tasks required to produce a
database; it is clear that the rights and protection flow to their employer, be it a company,
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Article 2

Definitions

For the purposes of this Treaty:

(i) "database" means a collection of independent works, data or other materials arranged in a

systematic or methodical way and capable of being individually accessed by electronic or other

means,

(i) "extraction™ means the permanent or temporary transfer of all or a substantial part of the

contents of a database to another medium by any means or in any form;

(iii) "maker of the database" means the natural or legal person or persons with control and

responsibility for the undertaking of a substantial investment in making a database;

[Article 2 continues]
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enterprise or other organization, which makes the investment. Likewise, the definition excludes
subcontractors who may be commissioned to execute such tasks. In the same way that the term
"author" in the Berne Convention applies to the successors in title of the author, the term
"maker of adatabase" applies to the successorsin title of the maker of a database. The
successorsin title of the maker of a database enjoy the full protection of the proposed Treaty.

2.07 Item (iv) defines the term "substantial investment™. The investment may be in human,
financial, technical or other resources essential to the production of a database. The human
resources may, in addition to the "sweat of the brow", consist of the contribution of ideas,
innovation and efforts that add to the quality of the product. The protection of a database does
not, however, depend upon innovation or quality; mere investment is sufficient. The fact that
the main requirement for protection is investment does not, however, reduce the value of the
proposed system of protection since it a'so encourages innovation as well as industrious efforts
in the production of databases. The investment must be sufficient, or "substantial", to qualify
the database for protection. The substantiality requirement has been characterized in the
expression "qualitatively or quantitatively significant"; this expression should be understood to
mean qualitatively, quantitatively or both together. The measurement of significance must be
based on objective criteria. In any dispute, it is the burden of the maker of the database to
demonstrate the necessary investment.

2.08 The activities listed in Article 1(1) that may comprise the investment are the collection,
assembly, verification, organization or presentation of the contents of the database. In practice,
these are the steps in the production of a database that are most likely to involve substantial
investments. A substantial investment in any one of the listed activities will fulfil the
reguirements for protection. It is recognized that "collection” and "assembly" are often
interlinked, and "organization" and "presentation” of the contents may take place
simultaneously. Any subsequent verification or re-verification is considered to be "verification”
in the sense of Article 1(1).

2.09 Item (v) defines the term "substantial part”. The substantiality of any portion of the
database is assessed against the value of the database. This assessment should evaluate the
gualitative and quantitative aspects of the portion, although neither aspect is more important
than the other. As noted in connection with item (iv), "qualitatively or quantitatively" must be
understood to mean either or both together. The value of the database refers to its commercial
value. This value consists on one hand of direct investments made in the database and on the
other hand of the market value or expected market value of the database. This assessment may
also take into account the diminution in market value that may result from the use of the
portion, including the added risk that the investment in the database will not be recoverable. 1t
may even include an assessment of whether a new product using the portion could serve as a
commercia substitute for the original, diminishing the market for the original.

2.10 According to item (v), "substantial part" means any portion of the database, "including an
accumulation of small portions'. In practice, repeated or systematic use of small portions of
the contents of a database may have the same effect as extraction or utilization of alarge, or
substantial, part of the contents of the database. This construction is intended to ensure the
effective functioning of the right and to avoid misappropriation.
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[Article 2, continued)]

(iv) "substantial investment” means any qualitatively or quantitatively significant investment of
human, financial, technical or other resourcesin the collection, assembly, verification,

organization or presentation of the contents of the database;

(v) "substantial part”, in reference to the contents of a database, means any portion of the

database, including an accumulation of small portions, that is of qualitative or quantitative

significance to the value of the database;

[Article 2 continues]
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2.11 Initem (vi) adefinition is provided for the term "utilization". Utilization is a broad
concept that covers all forms of making a database or its contents available to the public. It
comprises both tangible and intangible dissemination and diffusion, including the distribution of
physical copies and all forms of transmission by wire or wireless means. Utilization covers the
making of a database available to the public by both on-line and "local” means; it encompasses
interactive on-line, on-demand operations where members of the public have access to the
database at a place and at atime individually chosen by them, and it encompasses such local
means as showing, "playing”, demonstrating or otherwise making the contents of a database
(such as a CD-ROM) perceptible to the public, even when no transmission is involved.
Broadcasting and cable transmissions, whether subscription-based or not, may also be
utilization of a database.

2.12 The term "public" has been used in the provision. The purpose for thisisto make a
distinction between relevant utilization and non-relevant communication between private
parties. Utilization includes making available to the public by any means. No list of examples
can be exhaustive. The expression "any means' includes all means now known or later
developed. A database may be made available to the public even in the absence of any direct or
indirect commercia advantage or financial gain.

[End of Notes on Article 2]
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[Article 2, continued)]
(vi) "utilization™ means the making available to the public of all or a substantial part of the
contents of a database by any means, including by the distribution of copies, by renting, or by
on-line or other forms of transmission, including making the same available to the public at a

place and at atime individually chosen by each member of the public.

[End of Article 2]
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Noteson Article 3

3.01 Paragraph (1) contains the most important operative provision of the proposed Treaty. It
accords to the maker of a database the right to authorize or prohibit the relevant acts of
extraction and utilization. Theright is by its nature an exclusive right. The contents of the
provision have, to a great extent, already been determined by the definitions of "extraction”,
"substantial part” and "utilization™ in Article 2.

3.02 The protection provided does not preclude any person from independently collecting,
assembling or compiling works, data or materials from any source other than a protected
database.

3.03 Theright of utilization granted to the maker of a database covers, according to the
definition of "utilization", the making available to the public of all or a substantial part of the
contents of a databaseinter aliaby the distribution of copies.Paragraph (2) allows

Contracting Parties to provide for the exhaustion of the right of distribution on a national basis.

3.04 If it is possible for regional economic integration areas with their own legislation in this
field to become parties to the Treaty the effect of the exhaustion of the right of distribution
may be regional. The territories of such Contracting Parties consist of the territories of their
member countries. Thereis thus no need to make separate mention of regional economic
integration areas.

[End of Notes on Article 3]
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Article 3

Rights

(1) The maker of adatabase eligible for protection under this Treaty shall have the right to

authorize or prohibit the extraction or utilization of its contents.

(2) Contracting Parties may, in their national legislation, provide that the right of utilization
provided for in paragraph (1) does not apply to distribution of the original or any copy of any
database that has been sold or the ownership of which has been otherwise transferred in that

Contracting Party's territory by or pursuant to authorization.

[End of Article 3]



CRNR/DC/6
page 22

Noteson Article4

4.01 Paragraph (1) determines the first owner of the rights provided for in this Treaty. The
expression "maker of the database" has been used in singular form in many provisions of the
proposed Treaty. This expression must be understood to include its plural wherever there has
been more than one maker of a database. When the rights in respect of a database belong to
several makers, they own the rights jointly and the authorization of each rightholder is
necessary for the extraction or utilization of a substantial part of the database. Likewise, when
there isjoint ownership of rights in a database, the consent of each of the rightholdersis
necessary for the assignment, transfer or licensing of the database.

4.02 Paragraph (2) provides that the rights established by the proposed Treaty are freely
transferable. No limitations apply to this freedom of contract. National laws, of course, may
impose certain requirements in connection with contracts generally, such as a requirement that
they be embodied in written documents. Requirements of this type may also be imposed in
connection with contracts concerning rights in databases.

4.03 A transferee of rights under paragraph (2) may enjoy all the same protection as the

original maker of the database. The maker of a database may transfer all of the rights he has
therein.

[End of Notes on Article 4]



CRNR/DC/6
page 23

Article4

Rightholders

(1) Therights provided under this Treaty shall be owned by the maker of the database.

(2) The rights provided under this Treaty shall be freely transferable.

[End of Article 4]
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Noteson Article5

5.01 According to paragraph (1), Contracting Parties may provide, in their national legislation,
exceptions to or limitations of the rights provided in this Treaty. This freedom islimited by the
criteriaoriginally introduced in Article 9(2) of the Berne Convention. First, the criteria permit
exceptions only in certain special cases. Second, the exceptions may never conflict with normal
exploitation of the database, and third, the exceptions may not unreasonably impair or
prejudice the legitimate interests, including economic interests, of the rightholder. The
provisions of paragraph (1) allow limitations on the rights of both extraction and utilization.

5.02 Paragraph (2) sets forth a specific rule permitting national legislation to determine
whether and how to protect databases made by governmental entities, their agents and
employees.

5.03 The rights and exceptions in the proposed Treaty are norms for minimum protection.
Article5 does not preclude national legislation that imposes stricter or narrower rulesin
respect of exceptions. For example, a Contracting Party may enact national |egislation that
excludes any limitation of the right to extract the contents of a database in electronic form for
private purposes.

[End of Notes on Article 5]
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Article5

Exceptions

(1) Contracting Parties may, in their national legislation, provide exceptions to or limitations of
the rights provided in this Treaty in certain special cases that do not conflict with the normal
exploitation of the database and do not unreasonably prejudice the legitimate interests of the

rightholder.

(2) It shall be a matter for the nat