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Streamlined Petitions for

Renewed Exemptions
of Section 1201

This informational guide will give you an overview of the streamlined petitions process for
renewed exemptions. Other informational guides discuss the legal overview (PDF 744 KB) of
section 1201 and rulemaking (PDF 914 KB) in depth.
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https://www.copyright.gov/1201/1201_background_slides.pdf
https://www.copyright.gov/1201/1201_rulemaking_slides.pdf
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Streamlined Petitions for Renewed Exemptions

Once a party gets an exemption

through the rulemaking process,

it can apply to renew that ===l =SS
exemption using a streamlined SR e o s
process, without going through U CopightOfioslesues NoticeofPuposed Rulemling i
another full rulemaking.

the Ninth Triennial Proceeding Under Section 1201
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» The Copyright Office will notify
parties of the streamlined
renewal application period.

« Exemptions cannot be renewed
automatically or presumptively.

The streamlined renewal process cannot be used to expand or modify prior exemptions.
Any expansions or modifications, including those proposing new language,
will be considered in the main rulemaking as petitions for new exemptions.

Under the current law, exemptions that have previously been granted by the Library of Congress
cannot be renewed automatically or presumptively. However, starting with the seventh triennial
rulemaking, initiated in 2017, once a party gets an exemption through the rulemaking process, a
party can apply to renew existing exemptions using a streamlined process, without going through
another full rulemaking.

The streamlined renewal process cannot be used to get a new exemption, even if it seems related
to, or an expansion of, an existing exemption. Any expansions will be considered in the main
rulemaking.

The statute requires that exemptions be adopted upon a fresh determination concerning the next
three-year period. The fact that an exemption was previously adopted creates no presumption
that readoption is appropriate.
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Streamlined Petitions for Renewed Exemptions

Continued

* The same material facts and
circumstances underlying the
previously adopted exemption
may be relied on to renew the o St
exemption.

s N 1225

Renewal petitions should
summarize the basis for
claiming a continuing need and
justification for the exemption.

» The required showing of
evidence is meant to be
minimal.

The streamlined renewal process is based upon a determination that, due to a lack of legal,
marketplace, or technological changes, the factors that led the Register to recommend adoption of
the exemption in the prior rulemaking are expected to continue into the next three-year period.

This means, the same material facts and circumstances underlying the previously adopted
exemption may be relied on to renew the exemption.

For this reason, renewal petitions should summarize the basis for claiming a continuing need
and justification for the exemption—the required showing of evidence is meant to be minimal.

For longstanding temporary exemptions where highly similar renewal petitions in prior
rulemaking proceedings have been filed, proponents may want to provide contemporary
evidence of the ongoing need and support for the exemption.

This requirement is discussed in depth on the next page.
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Streamlined Petitions for Renewed Exemptions
Declarations

A party must provide a brief explanation supporting the basis
for its request to readopt the exemption and declare that:

+ |If the exemption is not renewed, users would be unable
to make noninfringing uses of the copyrighted works
and are likely to rely upon the exemption in the next
three-year period.

There has been no material change in the facts,
law, or other circumstances set forth in the prior
rulemaking record.

This form is found on the Copyright Office website
at copyright.qov/1201.

To trigger this type of streamlined renewal, a party must provide a brief explanation supporting
the basis for its request to readopt the exemption and declare that if the exemption is not renewed,
users would be unable to make noninfringing uses of the copyrighted works and are likely to rely
upon the exemption in the next three-year period; and there has been no material change in the
facts, law, or other circumstances set forth in the prior rulemaking record.

Those petitioning for streamlined renewals must attest that, to the best of their personal
knowledge, there has not been any material change in the facts, law, or other circumstances set
forth in the prior rulemaking record such that renewal of the exemption would not be justified.

The streamlined petition form is found on the Copyright Office website at copyright.gov/1201.

Below is a hypothetical example of the kind of explanation that is sufficient to support renewal of
the device unlocking exemption. Explanations can take many forms and may differ significantly
based on the individual making the declaration and the exemption at issue.
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Streamlined Petitions for Renewed Exemptions
Example of Renewal Petition Language

Explanations can
take many forms,
depending in part
on the exemption at
issue.

This form is found on the Copyright Office Webste
at copyright.qov/1201.

Example:

I work at a nonprofit, public interest organization that [explain mission of organization and how
relevant]. My organization has been involved in the section 1201 rulemaking process for several cycles
and has specifically advocated in multiple proceedings for the wireless device unlocking exemption. Thus,
my organization is well aware of the issues involved with this exemption and the historical need for it.

Through my work, I have personal knowledge that this need continues to exist, and I have no reason
to believe that it will abate during the next triennial period. I have personally heard from a number
of commercial resellers and individual consumers that they have needed to use this exemption and
anticipate needing to use it in the future. For example, I have spoken with Jane Smith, a member of
the public who earlier this year utilized the unlocking exemption to change her wireless carrier. Two
years ago, she spent nearly $700 on a smartphone locked to her carrier at the time. Since then, she
moved to another city where that carrier’s coverage is inadequate for her needs, and, as a result, she
sought to switch to a carrier with better coverage in her new location. She was easily able to do so
because of the unlocking exemption. Without it, she would have needed to spend another $700 or
more on an unnecessary new phone.
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Continued from previous page:

As was the case three years ago, most wireless carriers still lock devices to prevent consumers from
using them on another carrier’s network, see [provide basis for this assertion], and I am not aware
of any likely anticipated changes to this industry practice. As a result, the harms from this practice
continue to persist and will continue for as long as this practice exists. I have also reviewed the
current carrier unlocking policies for [names of carriers], and they are substantially the same as
those that were examined during the last rulemaking. Consequently, they continue to be problematic
for the same reasons discussed in the Register’s recommendation and remain an unviable
alternative to the unlocking exemption.

Given that carrier policies surrounding unlocking have not changed and the fact that users have
expressed continuing interest in unlocking their devices, the exemption should be renewed.
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Meaningful Opposition

Other parties may oppose the renewal.

* Meaningful opposition could include:
* New case law
 New factual evidence

The Register will evaluate whether there
is meaningful opposition to the renewal.

« If there is no meaningful opposition, the existing exemption
will be recommended for renewal based on existing evidence,
including evidence submitted in the last proceeding.

If there is meaningful opposition, the exemption will automatically
move to the more comprehensive rulemaking and will be treated
as a petition for a new exemption. This allows for full consideration
and briefing of the issues within the exemption.

If the Office receives a request for a streamlined renewal, it will first evaluate whether there is
meaningful opposition to the renewal of the exemption. Such opposition could include new
developments in case law or new factual evidence, and should provide evidence that the prior
rulemaking record is no longer a valid basis to support recommending renewal of an exemption.
Oppositions that address these standards would be more likely to prevent the Register from
recommending renewal of an exemption. The Register must apply the same evidentiary standards
in recommending the renewal of exemptions as for first-time exemption requests.

If there is meaningful opposition, and the Office agrees that the standards for renewal have been
met, the exemption will automatically move to the more comprehensive rulemaking and will be
treated as a petition for a new exemption. This allows for full consideration and briefing of the
issues within the exemption.
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The Rulemaking Process for
Temporary Exemptions

Notice of Inquiry

Streamlined Petitions Petitions for
to Renew Exemptions New Exemptions

No Meaningful Meaningful
Opposition Opposition

Notice of Proposed Rulemaking

New Exemptions and Opposed Renewals
Note: As a formality, the notice will also include text of unopposed renewals.

This graphic shows the rulemaking process, which is initiated when the Copyright Office issues
a notice of inquiry in the Federal Register. The Office also announces the start of the rulemaking on
its website, in its NewsNet email newsletter, and on its social media accounts.

Petitioners who want to readopt an exemption that was granted in the last rulemaking can submit

a form petition. If those renewed exemptions face meaningful opposition, including evidence of
new facts or new case law, then the petition to readopt the exemption will be treated like a standard
request for an exemption that will go through the normal rulemaking process. Similarly, anyone who
wants to expand a previously granted exemption has to go through the standard rulemaking process.

Once the unopposed and opposed renewals and petitions for new exemptions are collected,

the Office will compile and publish the proposed exemption classes in the Federal Register as a
notice of proposed rulemaking. Unopposed renewals are published as a formality. In general, the
Copyright Office anticipates that it will recommend renewing any exemptions that were granted in
the last rulemaking and for which renewal is unopposed.
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DISCLAIMER

The United States Copyright Office is
providing general information about
section 1201 of the Copyright Act and its
rulemaking proceeding.

By law, the Office cannot provide legal
advice to the public.
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