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P-ROCEEDI-NGS
10: 10 a. m

M5. PETERS: Good norning. My nane is
Marybeth Peters. | amthe Register of Copyrights,
whi ch neans Director of the United States Copyright
Ofice. | welcone you to the first of three days of
hearings here at the Library of Congress. Today,
tonmorrow and Thursday we will hear testinony which
generally we'll begin at 10:00 in the norning and
generally will begin at 2:00 in the afternoon,
al though I have a crisis this afternoon, so this
afternoon we're actually going to begin at 2:30.

Two weeks from Thursday we will hold
anot her day and a half of hearings at Stanford
University in Palo Alto. Those dates are May 18th
and 19th. A schedule for all five days of the
hearings is available today and is al so avail abl e on
the Copyright Ofice web site.

As | think all of you who are here know,
t hese hearings are part of an ongoi ng rul e making
process mandat ed by Congress under Section
1201(a)(1) of Title 17 of the United States Code.
Section 1201 was enacted in 1998 as part of a
Digital MIIlennium Copyright Act. It provides that
no person shall circunvent a technol ogi cal neasure

that effectively controls access to a copyrighted
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wor K. However, this provision does
not go into effect until COctober 28, 2000, two years
after the date of enactnent of the DMCA

Section 1201(a)(1l) provides that the
Li brarian of Congress may exenpt certain classes of
wor ks from the prohibition against circunmvention of
t echnol ogi cal nmeasures that control access to
copyri ghted works through this rule making
procedures. The purpose of our proceeding is to
determ ne whether there are particul ar cl asses of
works as to which users are or likely to be
adversely effected in their ability to make non-
infringing uses. They are prohibited from
ci rcunventing technol ogi cal access control neasures.

Pursuant to the Copyright Ofices'
notice of inquiry published in the Federal Register
on Novenber 24, 1999 the Ofice has receive 235
initial comments and 129 reply comments. All of
these are avail able on our web site for view ng and
for downl oadi ng.

After the hearings here and at Stanford
we w il accept a final round of post-hearing
comments. These post-hearing coments are due
Friday, June 23rd. In order to allow interested
parties adequate tine to respond the hearing

testinony the Copyright Ofice intends to post the
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transcripts of all of the hearings on our web site
as soon as they are available. W also intend to
record the testinony for stream ng and/or

downl oading fromour web site and we expect that
those recordings wll be avail abl e before the
transcript. The transcripts will be posted on the
web site as they are originally transcribed, but the
office will give persons testifying an opportunity
to correct any errors in the transcripts and when
those corrections are received we will put the
corrected transcripts on the web site.

Those of you who are here to testify
have al ready been advi sed what we intend to do.
And, by you appearance we understand that we have
your consent to do this. The comments, reply
comments, hearing testinony and post-hearing
comments will formthe basis of evidence for ny
recommendation to the Librarian of Congress.

Bef ore making that recommendation | am
to consult with the Assistant Secretary for
Communi cations and I nformation of the Departnent of
Commerce's National Tel ecommuni cati ons and
I nformation Adm nistration. W have already begun
t hose consul tations and expect to have nore
di scussions with NTI A after the hearings.

After receiving ny recommendation the
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Librarian will determ ne by the October 28th
deadl i ne whether or not there are any cl asses of

wor ks that shall be exenpted fromthe prohibition
agai nst circunvention of the access control neasures
during the three years, begi nning October 28, 2000
to October 28, 2003.

It is clear fromthe |egislative history
that this proceeding is to focus on distinct,
verifiabl e and neasurable inpacts. |I|solated or de
m ni mus effects, speculation or conjecture, and nere
i nconveni ence do not rise to the requisite |evel of
proof. Any reconmendations for exenptions nust be
based on specific inpacts of particular classes of
wor ks.

The panel w Il be asking sone tough
questions of the participants in an effort to define
the issues. | stress that both sides wll receive
difficult questions and none of the questions should
be seen as expressing a particular view by the
panel. It's merely a way to elicit nore
information. This is an ongoing proceedi ng and no
deci si ons have been made yet as to any critical
issues in this rule making. The purpose of these
hearings is to further refine the issues and to get
as nmuch evidence as possible fromboth sides.

In an effort to obtain all the rel evant
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evi dence the Copyright Ofice reserves the right to
ask questions in witing of any participant in these
proceedi ngs after the close of the hearings. Any
such witten questions that we ask and the answers
that we receive wll be posted on our web site.

What | would now like to do is introduce
our panel. To ny imediate left is Davis Carson,
t he general counsel of the Copyright Ofice. To ny
i mredi ate right is Charlotte Douglass who is a
princi pal |legal advisor to the general counsel. To
her right is Rob Kasunic, senior attorney in the
office of the general counsel. And, to ny extrene
| eft is Rachel Goslins, attorney advisor in our
Ofice of Policy and International Affairs.

Havi ng begun the hearing with ny
i ntroductory statenent and our introduction of the
panel, let me now turn to our first panel of
W tnesses and |I'mvery pleased that you are all in
pl ace and we have Peter Jaszi, who is representing
the Digital Future Coalition. W have Sarah Want,
who is representing the American Association of Law
Libraries and fromthe D.C. Library Association we
have Betty Landesnan.

| assune that you have worked out an
order anongst yourselves or if not, do you want to

go in the order that | --
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MR JASZI: W'Ill go wth the order --

M5. PETERS: Wth the order | announced.
Okay. Peter, it's yours. Thank you.

MR. JASZI: Thank you very nuch.

The Digital Future Coalition consists of
42 national organi zations, including a w de range of
for profit and non-profit entities. Qur nenbers, a
list of whomis attached to nmy witten testinony,
represent educators, conputer and tel econmunication
i ndustry conpanies, librarians, artists, software
and hardware producers, and scientists, anong
ot hers.

Organized in the fall of 1995, the DFC
took an active part in the discussions that |ed up
to the conclusion of Wrld Intellectual Property
Organi zation Treaties in Decenber 1996, and to the
final passage of the Digital M Il ennium Copyri ght
Act inplenenting those treaties in Cctober 1998.

| speak for the nenbership of DFC when
say that throughout the process our paranount
concern was to assure that however the United States
Copyright Law m ght be nodified to suit the
conditions of the new technol ogi cal environnent it
would maintain its traditional bal ance between
proprietors’ control rights and consuners' use

privileges, including, but not [imted to, so-called
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fair use. Thus, we were gratified when the WPO
treaties, in |anguage unprecedented in the annals of
international intellectual property |aw,
specifically recognized the need to maintain a

bal ance between the rights of authors and the | arger
public interest, in addition to calling for party
states to provide protection for and, renedies

agai nst the circunvention of, technol ogi cal

prot ection neasures.

At the sane tinme we were concerned that
so-called anti-circunvention | egislation had the
potential to disturb that bal ance significantly, as
| east at where the law of the United States was
concerned. Section 1201(a)(1) of the DMCA, if
enforced as enacted, would do just that. As it
stands, Section 1201(a)(1), bolstered by the
provi si ons of succeedi ng sections provides content
owners with the legal infrastructure required to
i npl ement a ubi qui tous system of pay- per-use
el ectronic informati on conmerce.

The basis for this statenent is sinple
and sel f-evident. Technol ogi es now exi st that
permt information proprietors to continue to
regul ate access to digitized copies of content after
t hose copi es have been |awfully acquired by others,

whet her on pre-recorded nedia or via an |nternet
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downl oad. In today's technol ogi cal environnent the
fact that Section 1201(a)(1) prohibits circunvention
of technol ogi cal neasures controlling access to
information, rather than those protecting agai nst
its unauthorized use is of little real significance
to consuners.

I ndeed, in this proceeding the joint
reply comrents of the Anmerican Film Marketing
Associ ation and 16 other content industry
associ ations nmake it clear (at page 21) that their
busi ness pl ans go beyond i npl enentati on of access
controls for initial binary perm ssions or denials
of access. In addition, they describe “second
| evel ” access controls that allow, and I quote,
"managenent of who can have access, when, how much
and from where."

At the heart of this rule making is the
inquiry into whether users of copyrighted works are
likely to be adversely effected by the ful
i npl enentation of Section 1201(a)(1l). Necessarily,
such an inquiry nust be speculative since it entails
a prediction about the future. However, the stated
comm tnment of the content industries to the
technol ogi cal inplenentation and | egal defense of
second | evel access controls is the best avail able

evi dence of the potential for adverse affectation.
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This is because if circunmvention of
second | evel technol ogi cal access controls were
prohi bited, the use of such controls would enable
content owners to deny consuners the practical and
legal ability to nmake the various kinds of uses now
perm tted under copyright |law, including those
aut hori zed under the fair use doctrine of Section
107 and the various exenptions provided in Section
110.

| ndeed, the inplications of ful
enforcenment of Section 1201(a)(1l) are potentially
even nore far reaching. Access controls could be
enpl oyed to prevent consuners from passively reading
or viewing the content of digital information
products they had purchased, unless, of course, they
were willing to pay again and again for the
privil ege.

Lest these concerns seemfarfetched, |
woul d point out that under current fair use
precedents a purchaser of digitized entertainnment
context that has been packaged with technol ogi cal
access controls are permtted to copy, read and
anal yze the security software in order to achieve
inter-operability by nmeans of their circunvention.

Notwi t hstanding this, in Universal Studios v.

Rei nerdes the nenber conpani es of the Mdtion Picture
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Association currently are enpl oyi ng provisions of
Section 1201 not involved in this rule making to
frustrate what is asserted by the defendants to be
just such a privileged practice.

VWhat ever the nerits of this particul ar
case, it raises a nunber of issues concerning the
interaction between Chapter 12 and traditional
copyright doctrine. Thus, for exanple, it has been
the plaintiffs’ argunent that because Section 1201
defines rights, wongs and penalties that are
i ndependent from those provided for in the copyright
law itself fair use is inapposite to the anal ysis of
their clains.

To date the judge has concurred. O
course, because Section 1201(a)(1l) is not in effect,
individual limts users who have enpl oyed t he DeCSS
patch to play back DVDs on their conputers have not
been sued in the Reinerdes case had the provision
been operative, there is no reason to believe that
t hey woul d have been omtted fromthe conplaint.
Cases such as this one highlight the inportance of
Section 1201(a)(1)(B) through (E), pursuant to which
this rule making is taking place.

VWil e there are other provisions of
Chapter 12 intended to preserve aspects of the

tradi tional bal ance between owners and users of
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protected works, nost are so drafted that they can
be read not to reach many real world situations that
are covered by the nore flexible exceptions and
exenptions of copyright law. Thus, for exanple, in
the Reinerdes case Judge Lewi s Kaplan has rul ed that
the defendants’ activities did not qualify under the
Section 1201(f)(2) exception related to reverse
engi neeri ng, because, anong other things, the
entertai nnent software products contained in DVDs
are not “conputer prograns.”

More generally, with respect to the
DMCA' s specific exenptions as a whole, a recent NRC
study concluded that nore legitimte reasons to
circunvent access control systens exist than are
currently recognized in the Digital MII1ennium
Copyri ght Act.

For exanple, a copyright owner m ght
need to circunvent an access control systemto
i nvesti gate whether sonmeone else is hiding
i nfringenent by encrypting a copy of that owner's
works, or a firmmght need to circunvent an access
control systemto determ ne whether a software virus
was about to infect its conputer system

Now, by contrast wth these specific
exenptions, Section 1201(c)(1) is generously

formul ated: “Nothing in this section shall effect
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rights, renedies, limtations or defenses to
copyright infringenent, including fair use under
this title.” Gven its plain neaning, this

provi sion would require judges to interpret and
apply Section 1201(a)(1l) so as to preserve fair use
and other traditional limts on copyright. 1In the
event of such an interpretation many of the concerns
just expressed about the specific exenptions would
becone at | east sonewhat |ess urgent.

However, this does not appear to be the
interpretation of Section 1201(c)(1) preferred by
the content industries. Although courts ultimtely
may recogni ze the inportance and appropri at eness of
preserving fair use and other traditional copyright
def enses pursuant to Section 1201(c)(1), this is not
a foregone conclusion, as David N ner has recently
poi nted out.

At least until such tine as this point
is clarified, the Librarian of Congress' rule making
function under the DMCA remains critical. |Its
i nportance is reinforced by a consideration of the
| egi slative history of the rel evant provisions.
Here, the House Commerce Conmttee's July 22nd
report is of particular significance, since it
acconpanied the first version of the legislation to

contain in substance the provisions which ultimtely
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becane Section 1201(a)(1)(B) through (E)

In my witten testinony | quote at
|l ength fromthat report. | wll do so only briefly
her e. The report states, for
exanple, that the principle of fair use involves a
bal anci ng process “whereby the exclusive interests
of copyright owners are bal anced agai nst the
conpeting needs of users....” It dwells on the
i nportance of fair use to schol arship, education
the interests of consuners and those of Anerican
busi ness, and it concludes for the passage in
guestion that the commttee felt “conpelled to
address” risks that new |l egislation posed to fair
use, including the “risk that the enactnent of the
bill could establish the | egal franmework that woul d
i nexorably create a ‘pay-for-use’ society.”
The report continued by stating that “the commttee
has struck a balance that is now enbodied in Section
1201(a)(1) of the bill.” As the passage nmakes
clear, it falls to this rule making to consi der how
fair use in particular and the principle of bal ance
inthe United States’ copyright law in general, can
best be preserved in the near term

If it is likely that inplenentation of
t echnol ogi cal neasures backed by | egal sanctions

agai nst circunvention wll fundanentally alter and
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t hus adversely effect the information consuner’s

experience, and | believe it is, the remaining

chall enge is how to craft neani ngful exceptions that

are cast, as the statute specifies, in terns of
cl asses of works.

Some of the suggestions nmade by ot her
participants in the comment phase of the rule
maki ng, for exanple, the American Associ ation of
Universities' proposals to exenpt “thin copyright”
wor ks have considerable nerit. Standing al one,
however, these suggestions do not fully respond to
the nost likely adverse effect on consuners'
wel fare: Their loss of the ability to nake free
choi ces about how, when and to what extent to use
copyri ghted works enbodied in lawfully acquired
copi es (subject, of course, to the constraints
i nposed by traditional copyright lawitself).

And, that leads to the proposal with
which | would like to close ny statenent: a
proposal, which I should nake clear, represents ny
personal view and not necessarily that of all the
DFC s menber organi zations, although | think that
ultimately they will support it. It is that the
Li brari an shoul d exenpt fromthe operation of
Section 1201(a) (1) works enbodied in copies which

have been lawfully acquired by users who
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subsequently seek to make non-infringing uses
t her eof .

The proposed | anguage focuses on a cl ass
of works that cuts across the various categories
defined in Section 102(a). Significantly, it would
exclude fromits operation works the proprietors had
chosen to nake avail abl e by neans other than the
distribution of copies (as, for exanple, by
providing limted el ectronic access only). |ndeed,
as electronic informati on comrerce evol ves the
proposed exenption m ght becone |ess and | ess
significant in practice, just as new business nodel s
m ght require other or additional exenptions in
future triennial rule nmakings.

For the nmonment, however, limted though
the proposed class is, its exenption would provide a
saf eguard agai nst the nost imm nent and easily
foreseeable harns to otherw se | aw abi di ng
i nformati on consuners that full inplenentation of
Section 1201(a)(1l) otherwise is likely to generate.
At the sane tinme, by enphasizing the purpose of the
i ntended use, the proposal would provide no safe
harbor to those who seek to override access controls
for illegitimate purposes, even if they are the
owners of the copies subject to such controls.

The proposal has one further advantage.
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Its adoption would bring the reach of Section
1201(a)(1l) into conformty with what the | egislative
hi story of the DMCA suggests was the original
under st andi ng of its Congressional sponsors as to
the section's proper scope. The record reflects
that as conceived of by its proponents, the section
was intended to apply to the activities of

i ndi vi dual s who engaged in circunvention in order to
acquire unauthorized initial access to copyrighted
wor ks, and not to fair and other non-infringing uses
made by those al ready in possession of copies.

Thus, for exanple, the House Manager's
report, at page 5, explains Section 1201(a)(1) by
stating that, and | quote, "the act of circunventing
a technol ogi cal protection neasure put in place by a
copyright owner to control access to a copyrighted
work is the el ectronic equivalent of breaking into a
lock roomto steal a book."™ And, in a letter dated
June 16, 1998 the Judiciary Sub-Committee Chairnman,
Representati ve Howard Coble, stated that the anti-
ci rcunvention neasures of H R 2281, as the
| egi sl ation then was denom nated, were intended to
| eave users, and | quote, "free to circunvent
technol ogi cal protection nmeasures to nake fair use
copi es. "

This sensible vision of the Section
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1201(a) (1) prohibition now deserves attention and
respect. The future of fair use and other
traditional copyright defenses will be determined in
significant part by the outcome of the current rule
maki ng. By adopting the proposed exenption, the
Li brarian could take an inportant step towards
stabilizing the bal ance of copyright law in the new
el ectronic informati on environnent. Thank you.

M5. PETERS: Thank you very much.
Sar ah.

M5. WANT: Good norning. M nane is
Sarah Want. |['mthe director of the Law Library
and a professor of |aw at Washington and Lee
University School of Law. Anmong the subjects that
teach there include intellectual property and
copyrights.

| appreciate the opportunity to testify
this norning on Section 1201(a)(1), anti-
circunvention provisions of the DMCA. This is an
issue critical to the future of copyright |aw
because it determ nes whether public policy, such as
fair use and ot her exenptions, wll survive in fact
in the digital world.

| am here today as a representative of
the American Association of Law Libraries and while

I"mprimarily here on behalf of AALL, | al so speak
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for libraries in general and in sone sense, a very
real sense for the Anerican public.

Law i braries serve their
constituencies, |aw students and faculty,
researchers, the general public, the |egal
comunity, bench and bar, in our Nation's nore than
1,900 law libraries. Qur nmenbers are conmtted to
the principles of public access to governnent
information that are a fundanental requirenent of
our denocratic society. For nost Anerican citizens
their local law library is the only source of access
to conprehensive federal, state and |local |aw and
law rel ated materi al s. Many of these
i nportant publications are becom ng increasingly
available only in electronic formats.

My statenment this norning is going to
focus on three areas. First, | wll describe the
adverse effect of the new anti-circunvention
prohi bitions on faculties, students and | egal
researchers in their ability to make non-infringing
uses of works legitimately acquired by our
i nstitutions.

Second, | will highlight the | egal
comunity's concerns regarding |imtations of access
or on access to federal governnent publications for

whi ch no copyright protection is avail able.
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And, third, | would like to discuss our
concerns that as nore and nore information becones
available only on-line, the ability of libraries to
provi de permanent access to sone publications and to
preserve and achi eve them has been and wi Il conti nue
to be adversely effected.

As to ny first point, in the formnal
coments provided by AALL and other major library
associ ations, we expl ained the unique role of our
Nation's libraries in serving the infornmation needs
of the Anerican public. MIlions of users walk into
libraries each day | ooking for information across a
broad span of topics and academ c disciplines.

Their needs are net through a variety of formats.
These may be print, it may be mcrofiche, it may be
vi deo, sound recorders, conputer discs, CDs, DDDs
and, yes indeed, the Internet.

Federal copyright |aw has for nore than
200 years provided the historic bal ance between the
rights of copyright owners and users. W believe a
broad exenption fromthe 1201(a) restriction agai nst
accessi ng and using copyrighted works protected by
technol ogi cal nmeasures, is essential to insure that
the public continues to enjoy uses of information
provided by libraries.

The anti-circunvention technol ogi es now
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in place and those under devel opnment have a purpose
beyond that of controlling unlawful access. They
are a nechanismfor controlling all uses of work.
For both libraries and our users, they will limt
use of legally acquired digital information by
effectively destroying the first sale doctrine.
They will prevent libraries fromfulfilling their
m ssion to achieve and provide |long term access to
information resources and they will inpeded al
other non-infringing activities that advance the
fundanent al public good purposes of the copyright

| aw.

Fromour joint library communities
initial comments | would like to summary just a
couple of cooments. The role of libraries is to
insure fair access and use to copyrighted works and
part of our responsibility is to bridge the digital
di vi de.

Every community in the nation is served
by libraries and these libraries spend billions of
dollars annually to provide their users with access
to electronic information. Many of the
t echnol ogi cal neasures will erase the distinction
bet ween access and use, regulating the exploitation
of the work. Any rollback to preserving fair use in

the digital information environnment will further
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i ncrease the digital divide.

Fair use, the library achieves and
educational institution exenptions to the Copyright
Act are key to the ability of libraries to serve
soci al needs and public policy. Copyright lawis
the very foundation by which libraries and
educational institutions provide the public with
products and services necessary to neet their

i nformati on needs.

The first sale doctrine allows |ibraries

to load informati on products they have purchased.
The fair use provisions allow users to exploit fully
their access to information resources for the
| egitimate purposes of education, research,
criticismand other socially beneficial purposes.
Section 108 allows |ibraries to make single copies
of works in their collections available to patrons
engaged in private study, research and schol arship
and to achieve and preserve these works for |ong
termaccess. Section 110 includes provisions to
facilitate classroom and di stant |earning. And,
Section 121 contains limtations that insure the
reproduction and distribution of copyrighted
material for the use by the blind and di sabl ed.
These principles nust be preserved in

the digital environnment just as they have applied
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historically to print resources. Any technol ogi cal
measures limting these principles will seriously
and irreparably harmthe ability of libraries to
serve the public good.

Anot her point we made is that Section
1201 expands the boundaries of crimnal |laws in ways
that are vague and poorly defined and that cover
acts that are | egal and acceptabl e behavior. Qur
initial conments describe in greater detail the
| anguage of 1201(a). It contains troubling
anbiguities in such key terns as technol ogi cal
measures, circumvent, access and class of works.

There are few | egal precedents
interpreting these terns to guide libraries and
their users in the application, nor is the
| egi slative record particularly helpful. Court
decisions may help clarify sone neanings, but in the
nmeantine |ibrary users face crimnal and civil
penalties for exploitations that have been
considered until now to be | egal and non-infringing.
The threat of litigation will serve as the deterrent
fromuses, sone of which may be | awful, perhaps
maybe nost which may be | awful .

As a practical matter nost |ibraries
could not afford the high cost of litigation to

determ ne the definition of these terns. This
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uncertainty will have a chilling effect on users and
wWll inhibit legitimte non-infringing uses for
education, research, criticismand other public

i nformation uses.

As to the second focus of my coments
this norning, | would like to now address the | egal
comunity's concerns regarding |[imtations on access
to federal governnent publications for which no
copyright protection is available. As previously
not ed, the purpose of technol ogical neasures is to
limt or control access and use of digital
i nformation.

In the earlier comments, on March 20,
2000, in comments filed by Kent Smth, Deputy
Director of the National Library of Medicine, reply
comment 75, he notes circunstances in which works
by governnment scientists receive copyright
protection. Technol ogi cal nmeasures to control the
use of copyrighted works have also limted the
ability of this library, as well as all other
libraries, to achieve, preserve and provide
continuing access to sone publications. This rule
maki ng seeks to determ ne cl asses of works that
m ght be adversely effected by such technol ogi cal
protections. Cearly all fornms of scientific

technical information di ssem nation would be
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adversely effected.

Most blatant would be the [imtation on
access to publications of governnent scientists for
whi ch no copy right protection is available, but
whi ch constantly appear within the copy premature
and under technol ogi cal barriers of published works.

Wil e these cormments fromthe National
Li brary of Medicine define the problemonly fromthe
perspective of governnment funded scientific and
medi cal research, the identical situation exists
wi th many ot her subject areas of governnent
information, particularly, legal information, which
is aggregated into |arge el ectronic databases.

Law libraries are in the unique role of
serving the Anmerican public by providing access to
print and electronic law and | aw rel ated resources.
More and nore governnent information is being
publ i shed only electronically under |icenses that
restrict access and use. The technol ogi cal neasures
whi ch may be as sinple as a password pl ace
restrictions on who can use the digital information
and often di senfranchise the public. Wereas the
public may use the sanme print resource in a |law
library, in the digital arena law libraries are no
| onger able to provide equal access to all users.

Wi |l e many students and col | eges and
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universities and their libraries and other
institutions do have access to | egal and ot her

i nformation through consortia agreenents or ot her
forms of licensing agreenents to online informtion,
ot her students and nenbers of the bar and equally

i nportant nenbers of the public who are served by
these institutions are able to neither access nor
use information in online systens such as West Law
and Lexis due to licensing arrangenents.

In the paper world these individuals
woul d be permtted to nake their use copy of
information. Mst state college and university
l'ibraries and many non-profit organizations has as a
part of their m ssion the obligation to provide
menbers of the public with access to information and
to make avail able the information for the public's
use.

There is no distinction anong the
cl asses of works needed by users, only the use to
which the information is put can be distinguished.
That is to say the uses may be educational, personal
or commercial purposes. There nust be no
restrictions on the uses of federal governnent
i nformati on because it falls outside of copyright
protection.

Finally, we are concerned that as nore
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and nore information becones avail able only online
the ability of law libraries to provide pernmanent
access to sone publications and to preserve and
achieve themw || be adversely effected. A
preponderance of comments fromusers' conmunities in
the initial rule making including those fromthe
Nati onal Library of Medicine and the National

Achi eves raise very legitimte concerns about the

| oss of digital information and the need to provide
per manent access and to achieve and preserve

el ectronic i nformation.

The anti-circunvention systens create
anot her injustice by denying libraries access to
wor ks whi ch they previously and | awfully acquired.
In the print world the issues of archiving and
preservation are nmuch clearer. Libraries have the
historic and inportant role of preserving and
archiving know edge and our cultural heritage. It
is critically inmportant that the electronic
i nformati on produced today will be readily avail able
to future generations.

O particular concern to the law library
comunity is the loss of inportant information
content when the publisher of an online resource
ei ther ceases publication or goes out of business

w th no advance warning, such as |egalline.comor
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i nstances when CD products protected by
t echnol ogi cal measures can no | onger be reformatted
and, therefore, are unreadable.

Techni cal obsol escence is an equally
i nportant aspect of the problem Wen an
educational institution or achieve for library buys
a subscription or has print copy of the book, the
library can make a copy. However, if the
t echnol ogi cal measures prohibitive producing a work
in the electronic world, then no archival copy may
exist. Although publishers should achieve their
wor ks, and in fact sonme do, nore often than not
publishers fail to achieve their works. Moreover,
when publishers are the sole source for archiva
copies of their works, replacing the political,
social and cultural mssion of many |ibraries and
achieves, there is a greater risk of selective
ar chi vi ng.

The judgnent of what to preserve and
whet her or not to preserve should not be solely in
t he hands of publishers. Unlike in the print world,
because there may be no secondary market for
el ectronic works, libraries and educati onal
institutions may be unable to acquire works that
they were initially able to acquire, furthernore

exacer bati ng he probl em of preservation
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During the | engthy debate over the nost
contentious provisions of the Digital MIIennium
Copyright Act. Distinctions were blurred between
the act of circunvention and the act of digital
piracy. They are not the sane.

The need to circunvent technol ogi cal
nmeasures for legitimte purposes of fair use, first
sale, inter-library |oan, permtted access,
archiving and preservation are needed to permt
libraries to serve their users in the digital world.
Li brari es adhere strongly to the limtation of
copyright law while providing their users with
access to information wthin the rights all owed
users under the | aw

W believe that it is essential for the
librarian to create a neani ngful exenption before
Section 1201 does irreversible harmto the rights of
users all owed under the statute based on public
policy.

Thank you for allowng ne to testify
t hi s norni ng.

M5. PETERS: Thank you. Betty.

M5. LANDESMAN: |I'mafraid |'mreal new
at this. Like ny colleagues | do have witten
testinmony. Wuld you like it?

M5. PETERS: Certainly. Yes.
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MS. LANDESMAN. Good norning. M nane
is Betty Landesman and | ama librarian with the
Research Information Center, which is what we cal
our library, of the AARP, which was fornmerly known
as the Anerican Association of Retired Persons.
It's now just the AARP for official records, by the
way.

MS. PETERS:. That nmkes ne happy since
"' ma nenber.

MS. LANDESMAN:  The nenbership age is
now 50 and there are not a |lot of retired 50 year
ol d peopl e.

Prior to taking this position, which
w ll be a year ago tonorrow, happy anniversary to
nme, it's a brand new job, | worked at a nunber of
coll ege, university and research libraries, as well
as for a vendor of conputer systens for libraries.
So, you may think |I'm here today because |'ve been
around, which |I have, but in fact I amwearing the
hat today of president of the District of Col unbia
Li brary Association. DCLA is one of the chapters of
the Anmerican Library Association. They like to cal
us a state chapter, but, okay. And, we have nenbers
fromall of the many diverse types of libraries in
the District, including public, school, academ c,

nmedi cal, | aw, special and governnent |ibraries.
NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

| want to talk today not about the | egal
aspects of the new provisions of the Copyright Act,
for which fortunately I can rely on ny col | eagues,
but about the practical effects of the new Section
1201(a) and the need for a broad exenption that
t akes those practical effects on libraries into
account.

Wt hout an exenption by the Librarian
fromthe anti-circunvention prohibition, libraries
wll not be able to carry out their primary mssion,
which is providing access to information resources
for the communities of patrons that they serve.

At all of the institutions that DCLA
represents, as is true all over the country,
el ectroni c services have beconme an integral part of
the services that we provide. As you are already
aware fromthe comrents provided during the rule
maki ng process, electronic information is inval uable
to all kinds of research fromthe youngest school
child to the nost in depth nmedical and | egal
research. But, nuch of the material that is
necessary to support the information, education and
research goals of our library users is increasingly
available only in electronic formor where
el ectronic versions of a print counterpart provide

addi ti onal and val uabl e research tools that are
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sinply not available in the print. MW witten
testinony gives sone exanples of specific titles.

Al libraries, whether directly or
indirectly, serve the public. | work in a library
that is part of a non-profit organization and ny
clientele are the staff of the association. W
support the research on aging that is done by those
staff nmenbers. That research is then nade avail abl e
to the public through published studies which are
avai l able free of charge and al so through a dat abase
cal l ed Age Line, which we produce.

Library materials are available to any
patrons outside of our association through inter-
library loan in which we participate very actively.
And, our library itself is accessible to researchers
who need to use our collections or our research
expertise. For many people in the communities we
serve, particularly the poor, the elderly and school
age children, the public library serves as the
primary access point for information, both printed
and el ectronic that they need.

In the non-public environnment the
library, like mne for exanple, is accountable to
the nenbers of its organi zation, whether that be
students, faculty, or staff for the support of their

education and research needs. M witten testinony
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has some statistics on the nunber of |ibraries and
so forth. So, our concern about the technol ogi cal
protection nmeasures and their potential restrictions
on use is the threat that they pose our library's
ability to serve our users in the way that we have
al ways done.

W note that sonme content providers
during their comments have suggested that |ibrarians
want information for free. That couldn't be further
fromthe case. W spend an enornobus anpunt of
noney, according to nmy colleague, mllions.
According to ny date, hundred of mllions. A lot of
noney in fees every year to provide access to
dat abases and el ectronic materials and services.

In nmy library, for exanple, |ast year
t he anmount, the nunber of dollars which I will not
di scl ose, but the nunmber of dollars that was
budgeted for electronic services was nore than
doubl e the nunber of dollars budgeted for print
materials. And, | fully expect that this proportion
wi Il continue to grow.

My concerns are in three main areas
which in many ways will echo ny col |l eagues: cost,
inter-library |lending and access to information.

First, we expect that technol ogi cal

nmeasures wll be used in ways that increase the
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overall cost of the information that we al ready
purchased. As the |ibrary associations pointed out
in their coments, we are very concerned that the
effect of these technol ogi cal neasures wll be to
nove us toward a pay-for-use pricing nodel, as well
as the charge for uses that are legitimate and non-
i nfringing under copyright law. That woul d put
addi tional pressure that | don't think we can bear
on already strained acquisitions, budgets and reduce
the I evel of services that we can provide.

Secondly, the first sale and fair use
provi sions of the Copyright Act provide |libraries
with the ability to lend the information products
that they purchase and to nake copi es avail abl e of
these works to patrons engaged in research and
scholarship. In addition to supporting the
i nformati on needs of their own users, libraries
share their resources by participating in inter-
library loan. Since no library is able to own al
the materials that are needed to support the
informati on needs of their users, certainly not
mne, it is only by cooperating and hel pi ng each
ot her that we have been able to provide the
information that our patrons need.

Persi stent access control, such as

el ectronic books with [imts inposed on
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redi stribution, would underm ne the basic concept of
the library as an institution that |ends information
resources to users.

Finally, I'mconcerned that these
protection schenmes will seriously reduce our library
users' ability to make full and non-infringing use
of the material that we already purchase,
legitimately acquire. The restricts that we already
see in electronic resources, licensing arrangenents,
include limting access to a particular resource to
one conputer in the library, to restricting use to a
speci fic nunber of sinultaneous or even consecutive
users and precluding access to material after a
certain period of tine. And, as noted above, the
harm t hese restrictions pose to our communities wll
fall particularly heavily on those who have no
alternative sources for access.

A related aspect of this concern is that
t echnol ogi cal neasures wi || hanper or negate the
ability of libraries to achieve and preserve
i nformation products so that they will continue to
be available to our users in the future.

Researchers of all types need to be able to depend
on having access to materials that may not be this
years. They may be a few years ol der and yet these

products or access to them may di sappear at sone
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future tinme, either because they are no | onger

avai lable fromthat particular vendor or that vendor
has gone out of business or they are sinply taken
out of the date base and the library is not able to
make an archival copy, or because the library no

| onger subscribes to the product, but is barred
access to the information that they did subscribe to
in the past.

So, as | ask that as you consider the
breadth and focus of an exenption for Section
1201(a) you wll keep in mnd the inportance of
libraries in serving all aspects of our society.
Since all types of materials are used in research
not only books and journals, but photographs, notion
pi ctures, sound recordings, you need it, it would be
i npossible to identify specific classes of works
t hat shoul d be exenpted. So, | encourage a broad
exenpti on.

Technol ogi cal neasures that control both
initial access to a product and also its continued
use prevent libraries from providing necessary and
non-infringing information to our users. So, please
make sure we can continue to do our job. Thank you.

M5. PETERS: Thank you. Now the panel
gets to ask the questions and we're actually going

to start with Rob and the questions could be
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directed to a particular person or to the panel as a
whole. Even if it is directed to a particular
person, if one of the three of you wants to say, you
know, I want to answer that, too, please feel free
to junp in.

Let's start with you, Rob.

MR. KASUNI C. A nunber of you have
di scussed a broad exenption cutting across the
categories and over a nunber of potential classes of
wor ks.  What woul d be the basis for that in the
statute and in the legislative history? W do have a
| egi sl ative history that specifies sonme pretty
narrow i nterpretations of what a class of work woul d
be: sonething narrower than a category of work, but
not so narrow as an individual type of work as in
western novies or sonething that narrow. How do we
deal with this broader exenption that cuts across
various categories?

MR JASZI: If | could start, | think
the problemis a real one, although |I m ght quarrel
alittle bit wth the suggestion that sone of the
exenptions that have been explicitly or inplicitly
suggested in the last few m nutes are “broad”
exenptions as distinct from exenptions which are
oriented at least in part toward the nature of use,

rather than exclusively toward the nature of the
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work as such. And the suggestion that it m ght be
possible to cast a definition of a class of works in
terms of the nature of use was, of course, one that
was raised by your initial notice of inquiry in this
rul e maki ng.

As | read the legislative history it
calls for the class of works defined in this rule
making to be one that is focused, and cites as
exanpl es of the way in which such a focus m ght be
achi eved, the subdivision (if you will) of existing
categories: audio visual works broken down to
western novies exanple. | do not read the
| egi slative history as excluding the possibility of
the Librarian, in his discretion and taking into
account all of the material adduced in the rule
maki ng hearings, conceiving of other classes of
wor ks whi ch have in other ways their own specific
f ocuses.

So, that would be ny initial response
and | woul d add anot her response, too. To sone
extent, given the nature of the problens that
Section 1201(a)(1l) potentially gives rise to, as
t hey have been revealed in the record so far, any
approach to the rule making that is strictly limted
to sub-divisions of existing statutory categories of

works will alnost certainly fail to neet the rea
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I ssues.

M5. WANT: Can | just add? | would add
to what Peter says and | al so woul d suggest that
when we start speaking of categories we have
categories of works within the statute that
organi zes works that are eligible for copyright
protection within the subject matter portion of the
statute. But, there is nothing in there that
suggests that we should further define those by
cl asses of works and indeed if we do do that it wll
be very difficult to figure out what specific kind
of work that a researcher could | ook at, based
specifically on a redivision of, | hate to use the
word categories and cl asses, because it |eads us
down a road that | think is untenable and, so,
therefore, | would reiterate what Peter had said
about | think it's nore inportant to | ook at the
uses of the works. Because anybody has a legitimte
need for a wde range of infornmation needs and if we
narrow t hese by what one can or cannot | ook at, we
wWill redirect research in sone very limting ways.

MR KASUNIC. In terns of the specific
requi renents under the statute, requesting that the
Li brarian publish a particular class of works, how
do we get to that step? If there is a possible

exenption, how do we exenpt the type of use that is
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bei ng made of a particular class of works? How does
that fit in with the requirenents that Congress put
on the Librarian: to specifically publish a class of
wor ks?

MR. JASZI: In fact, to begin again, in
the proposal that | suggested, for exanple, the
suggested class is one which, by virtue of being
keyed to the forumin which the works in question
are represented or fixed, cuts across the statutory
categories of Title 17. Al so inherent in that
proposal is the |[imtation on the exenption to
situations of otherwi se |lawful use. So, the nature
of the use enters into the latter part of the
suggestion or recommendation. That's one
possibility.

| think another possibility is to think
about classes in which the use factor is, so to
speak, inplicit. The proposals to provide
exenptions for “thin copyright” works or for
copyrighted works that contain significant anounts
of public domain governnent information, are ones
whi ch, al though they do not directly reference use,
do so by inplication, since works of those kinds and
categories are, as we have heard, of speci al
interest and inportance to the research comunity.

So, | think there are a nunber of
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different ways, both explicit and inplicit, in which
the consideration of potential or actual use m ght
cone into the definition of an exenption.

M5. PETERS: Charlotte.

M5. DOUGLASS: M question is whether
the First Sale Doctrine has any special application
to use of encrypted works that are purchased for
personal use? Does that nake any sense? How does
the First Sale Doctrine inpact encrypted works where
you have bought a DVD for your personal use, for
exanple? Are there any inplied assunptions that go
W th purchasing a work, which would seemto flow
fromthe First Sale Doctrine?

M5. WANT: Do you want ne to start on
this? It seens to ne that if we keep the exenption,
unl ess we clarify the exenption, that -- clarify an
exenption, that the anti-circunmvention could indeed
do away with the First Sale Doctrine. It seens to
me that if we believe, as a matter of public policy
t hat when sonebody has |awfully acquired a piece of
intellectual property, that we have historically
allowed themto share uses and without this there
couldn't even be a sharing of use arguably, whether
it's a DVD, whether it's an E-book and that would
present a critical problem | think, for the public

and | think it would present a critical problemfor
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libraries to acquire this infornmation that
historically they would at | east be allowed to use
that the public wouldn't be allowed to make a copy,
necessarily, but they would at |east be allowed to
use the information in whatever its electronic
format.

M5. LANDESMAN: | think the E-book is a
very good exanple, in fact. Wat |I'm seeing, what
we're all seeing, actually, is that in this new
digital age the pricing of all the new products,

i ke E-books, and even the conception of the
producers of these and who their audi ence m ght be
is very directed with the individual consunmer in
mnd. And, |'ve been to conferences about E-books
and ever so often, you know, someone w |l say what
about, you know, if | play it for ny library, can I
lend it? And, we're going, lend? No, no, you buy a
single -- and we're going libraries. And, they go,
oh, right. So, we have no objection to pricing it
in awy that will allow nore than one use, as we
have al ways paid nore for a subscription to a print
journal for a library will cost typically -- well,
nore, certainly than for an individual, because part
of that is because nany people are going to use it
and that's the understandi ng under which we acquire

it, that we can then share it with our legitimte
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patrons for whomwe buy that and if | were seeing E-
books priced in a way that says here's the library
version and this gains -- you can now |l end this out,
we woul dn't be having a di scussion.

MR JASZI: | would just add that full
i npl enentation of Section 1201(a)(1), coupled with
t he use of so-called second | evel access controls on
el ectronic informati on products has the potenti al
for hollowng out all sorts of traditional copyright
doctrines, of which first sale is clearly one.
Al t hough there might remain a literal first sale
right to pass on the physical nmediumto another
person, to the extent that there was no possibility
of that other person achieving the ability to read
or view the content recorded on that physical
medium the first sale right, which has been a very
critical engine of cultural devel opnent throughout
the history of the United States, would be formally
preserved but substantively enpty.

And, that | think is true of many of the
traditional limting doctrines of copyright |aw,
that are put under pressure, so to speak, or would
be, by full inplenmentation of Section 1201(a)(1).

MS. PETERS:. Let nme just make a note
that there is a separate study that is being done by

the Copyright Ofice in conjunction with NTIA, which
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is to look at the effect of electronic commerce and
the DMCA on Section 1201(a)(1), the First Sale
Doctrine. And, so that is an inquiry that was
mandat ed.

Those argunents that you' re maki ng now
were made before Congress. Congress is interested
in that effect and so we will be studying that
particul ar topic separately fromthis.

Ckay. Rachel.

M5. GOSLINS: Yes. | just had a couple
of questions. One is nore practical and the other
isalittle nore esoteric so we'll start with the
practical one. And, this is for the whol e panel,
al though 1"mspecifically interested in the
experience of the people who had experience actually
working in libraries in the recent past.

| think it's fair to say that access
protection is probably the ol dest form of
technol ogi cal protections we've seen on digital
works. O course, oldest is relative when we're
tal ki ng about the Internet, but password protections
and |.D. and |I.P. domain validations have been
around pretty nmuch since the Internet. So, in a way
we're lucky that we have sone historical experience
with these kind of protections.

| participated in a study the Copyright
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O fice gave on distance education where we were
trying to | ook at copy control protections and it
was i npossible to draw too nmany concl usi ons, because
there really wasn't a |l ot of experience with them
But, as librarians you are perhaps the best suited
to educate us about your experience thus far with
access control protections.

So, I'mcurious to know whether in the
current world in which there is not a prohibition on
circunventing access control protections there are
situations in which you have to do that, you have to
circunvent access control protections in order to
make what you consider a fair use of the work and if
you currently experience problens where you face a
choice of either circunventing an access control
protection or foregoing use of the work?

V5. LANDESMAN:  Well, I can -- | can't
say |'ve ever done anything along those lines. And,
| think nost people haven't either, but | could give
a coupl e exanples of why our inability to do that is
a real problem One, is in fact, the I.P.
recognition is not the panacea that everyone would
like it to be. It isn't just for distance |earning.
That's typically the context, but the fact is that
in nost libraries our patrons, whoever they may be,

are not in the building or not all in the building.
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In ny specific case there are 2,000 staff working
for the AARP. About half of themare here in
headquarter's building in D.C. and the other half
are all over the country.

And, they're comng in through an intra-
net so it's a very secure environnent, but we are
still really unable to negotiate an appropriate use
of things, because they're coming in froma
different |I.P. address or because licensing is
still, much to ny surprise, here it is 2000, is very
geographically oriented. |'m/looking at a potenti al
|icense now to acquire sone nmaterials for use by the
associ ation and the price quote, it says very
specifically, this is for a single building. Cal
us for a quote.

So, we really have a huge |long way to go
on that. The nost concrete exanple | could give you
where our inability to -- even if were to wish to
"crack into it" or whatever, has to do with the
| easi ng, whether than actually owning of the
information. Mst electronic journals or other
dat abases you have the right to whatever is on the
dat abase for the termof your subscription.

Now, let's say | subscribe today to

Journel of XYX and in three years | need to cancel

that subscription or let's say Journel XYZ goes out
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of business, okay, but |I can the print of Journel
XYZ in 2000 because | can't afford both. The
literal truth is my users will have no -- we have
nothing to show for those three years. W don't
have the electronic version. W don't have the
print version. W don't have anything. And, nopbst
| icenses at this point preclude that or for those
dat abases that have a rolling effect, so you
subscri be and what you have access to is what's in
t he database at that tine, but every year they rol
off an earlier year. And, this is fairly comon.

When that goes you have nothing. W've
paid a | ot of noney, but we do not have the
information to give to our patrons. Sone |ibraries,
certainly bigger than mne, mght wwsh to -- well,
there is a lot of issues with this. W want the
publishers to do the archiving and the publishers
and sayi ng, why should we archive? The fact is that
ri ght now nobody, whether you're doing it or not,
you just don't have the access to get at it.

| don't know how concrete that is, but
that's what we're up against and | don't have the
solution, but that's the problem

M5. GOSLINS: That's --

M5. WANT: There are a couple of things

| would like to add to that. Yes, it's true that in
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many cases that password protection works and |.P.
protection works and even those of us in
universities with a high |l evel of technol ogical
support have difficulty in serving students and
faculty from hone unl ess we have sonething of a
proxy server, but we can figure out ways to dea
with those. The nore critical problemis I'min a
private university, but we still have as part of our
m ssi on serving anybody who has need of | egal
information on the western part of the state. And,
for a very long time we were the only significant
law [ibrary in the state west of the Blue Ridge.

I f we have any nenber of the public who
cones in and physically cones to the library for
| egal information, if that |egal information happens
to be electronic, typically we cannot serve those
individuals unless it's just on a web base, because
the licensing agreenents typically cover only
students and faculty and sonetines those are
limting so that they only cover the | aw student and
| aw faculty, not even the undergraduate faculty.
So, that's problematic, but nore problematic is the
menber of the public who cones to us for |ega
i nformati on and whom we cannot serve because they're
restricted. They can't search thensel ves and even

if we were to do it, the |icensing agreenents woul d
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say you can't have access to this information. It
m ght well be information that is federal governnent
information and of value at a database. It matters
not to themthat the value is added, they sinply
want access to information and we can't -- we can't
provide it and it is nowhere else available to them
in any other formas nore and nore information
becones avail abl e el ectronically.

Then we have the additional problemthat
information that has, on occasion, been available to
us as was nentioned, disappears from a database.

The nost significant exanple that | can think of
that is in ny witten testinony, is an exanple of
one of the mgjor |egal databases which for a period
of time had a French dat abase and one day it was
there and the next day it was not.

Now, many of us cannot maintain
collections of primary legal information in either
its original |anguage or even an English translation
and so our only access would be to that and suddenly
it's gone and totally gone. And, for many of us an
access woul d be one of the few major law libraries
in the country that have foreign | egal collections.
So, that becones problematic for us when that
di sappears.

And, another exanple, and while it's not
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| egal information, just points up the problem of not
only access, but when we're tal king access we are --
if you control the access, in point of fact you are
controlling the use. There is no way, unless we
figure out sonme way to do read only, there is no way
t hat sonmebody could | ook at that information.

But, this is a separate point, but it
actual ly speaks in sonme ways to the preservation
probl em and this exanple canme up sort of repeatedly
during CONFU, but it's an exanple that | think very
clearly does represent, although a situation in
which we are all facing, and I would hate to be in
20 years the person who cite checks for a | aw revi ew
article and then finds that the electronic sites are
not there to be cite checked.

The exanpl e that was given in CONFU
happened to be in the software world. For instance,
if you had sonmebody who had, as their research, the
devel opnent of software progranms, | want to say
conputer scientists. | would not be the person who
woul d be studying the devel opnment of software
prograns, but in the event that that happened there
isn't anyone, including the software devel opers, who
are keeping the really early versions of operating
syst ens.

Now, if we don't figure out a way that
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|ibraries are authorized not only to access, but to
make copies for preservation copies, there is a |ot
of that information that sinply will be totally
unavail abl e, whether it's licensing or any other way
that would restrict access.

M5. GOSLINS: | have one brief follow up
guestion and then I'I|l get to ny esoteric question,
whi ch actually all of you have started to answer
al ready, which makes ne very happy.

| just wanted to followup briefly on
the French database. | guess | want to understand
better how that's a problem of access, as opposed to
a problemof a producer deciding to no |onger
mai ntain a database. It's not that there is an
access control that is then preventing you from
accessing the French party's databases, but it no
| onger exists. Right? | just want to nake sure |'m
not m ssi ng sonet hi ng.

M5. WANT: |In that particular instance
it is less one of access than one of the library's
responsibility to preserve its collection and had we
been able to continue to have access to a collection
of information that we had acquired lawfully, even
after they ceased to maintain it, if for instance we
had been given notice, we m ght have been able to

take over the responsibility or collectively we
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m ght have been able to work with say even the | aw
library of the Library of Congress, so that sonebody
woul d have kept that information

M5. GOSLINS: Ckay. | love you. You're
| eading right into ny next question. And, | would
like to spend a little tinme understanding the
panel's view on the inter-relation between the
1201(a) (1) prohibition on circunventing access
control protections and circumenting controls on
copyi ng, which is not prohibited under the DMCA, the
conduct of circunventing the copy control. Al of
you i n sonmeway have identified concerns about
abilities to preserve and archi ve works.

| believe, M. Jaszi, you nade a
suggestion for types of works that should be
exenpt ed, which involved uses made after a
legitimately acquired copy is obtained. M. Want,
you tal ked about when a library buys a print
subscription there is an ability to nake a copy and
that m ght not be the case in the digital world.
And, Ms. Landesman, you've also identified archiving
as one of your three major concerns.

And, | guess what | would like to
understand a little nore is what is it about
1201(a) (1) that would prevent you from maki ng a copy

once you have access to work? Because again we have
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to renmenber the distinction between access contr ol

t echnol ogi es and copy control technol ogies. And,
after you have access to a work, how is your ability
to copy that work for non-infringing uses, effected
by the prohibition on access control ?

MR JASZI: Well, if | mght begin, |
think the answer to that question lies in
fundanental definitions. And, one of those is the
definitional distinction between copy and work. The
person who has purchased a fixation of a particul ar
wor k or works has of course now achi eved access to
t hat physical copy, but not necessarily access to
the works contained init. And, as the record in
this rule making nakes clear, the content industries
| ook at the question of access control as having two
di mensions, initial access and second | evel access.

In other words, in the vision of the
content industries, the access controls, to which
Section 1201(a)(1l) speaks include not only controls
that would, for instance, control whether soneone
could initially dowl oad an el ectronic work fromthe
Internet, but al so enbedded code wi thin that
downl oad that would require reauthorization for
subsequent consultations of its content.

In effect, in that vision, access and

use nerge, and access controls -- so-called second
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| evel access controls -- becone effectively a neans
for regulating use. The burden of ny suggestion for
an exenption today was really that as far as it is
possible to acconplish within the scope of this rule
maki ng, the thrust of Section 1201(a)(1) should be
focused toward issues of controls on initial access,
and not toward issues of second |evel access
controls which functionally nmerge with controls on
use.

M5. WANT: | think Peter said it as
well as | could have said it.

M5. GOSLINS: Thank you very nuch.

MR, CARSON: | would like to foll ow up
on a question Rachel asked. And, first of all
guess | need to nake sure we all understand and
maybe that | understand correctly the question
Rachel asked. Wsat | think Rachel was asking a
coupl e of questions ago, was basically for whatever
evi dence any of you have, that up to now, in any
way, the technol ogi cal nmeasures currently in place
that control access to works have been inpedi nents,
have actually in practice been inpedinments to | awf ul
uses of those works.

And, if that wasn't how you understood
it, I guess | would |ike to re-ask the question and

just make sure we have the universe of experiences
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that you are aware of up to now with respect to
t hose inpedi nents that have been inposed by
t echnol ogi cal nmeasures controlling access.

Does anyone have anything to add to
what's al ready been sai d?

MR JASZI: Well, | guess the only
addition I would make, although I'mthe | east well -
qual i fied person, because I'mnot in the day to day
i nformati on use business, is that it seens to ne
that al though the inquiry is a very inportant one,
it goes to only part of what should be the factual
foundation for whatever action is taken in this rule
maki ng. That is because it's not clear to ne, by any
neans, that we have yet seen the nobst aggressive,

i kely inplenentation of technol ogical controls on
access, especially the second | evel controls to
which | referred earlier.

In fact, | think we are likely to see
nore aggressive inplenentation of second | evel
t echnol ogi cal access controls when Section 1201
takes full effect. So, what |'ve heard from many
information professionals is that there are a
variety of situations in which their ability to do
their jobs today is to sonme extent frustrated by
access controls, sone of which were detailed a

nonent ago, but | fear that there is every reason to
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believe that the worst is yet to cone.

M5. LANDESMAN: | think we haven't
really seen the inpact quite yet, but | keep ny eye
on the E-book analogy that | nentioned before,
because there just aren't that many of themyet, but
every neeting |'ve been to where the E-book
producers are discussing our new product and our new
this and our new that, has very clearly got a -- |
don't know how they do it, but it's a technol ogi cal
thing that gives rights for use to the purchaser
only of the book and precludes any other -- |ending
it to anybody for that matter. And, that is the
direction that they're going. And, | think that's
going to really start hitting, you know, as the E-
book becones nore prevalent than it current is,
whi ch shoul d be anytine now.

M5. PETERS: Can | ask you a question
with regard to the E-book, or any of you? It really
has to do wth where you use access versus |icensing
terms and conditions. It is very clear that when
Steven King's book was made avail abl e nost of the
purchasers were individuals. |If a library wanted to
acquire for its patrons the Steven King E-book, is
there any way that you could have worked with the
publ i sher to have access for that? In other words,

to what extent can libraries, follow ng what you say
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i's, you' ve got to serve the public, you're the place
of last resort, work with the publisher to get,

t hrough an agreenent, what you believe is the access
that you need to serve your patrons.

M5. LANDESMAN: | think that's an
evolving thing, too. | can only keep going back to
the neetings that | go to and the | ook of
astoni shnent on the publisher's face when the word
library is nentioned.

So, | think part of that is | would | ove
to work with the publishers, but the publishers are
goi ng down anot her path. Not all of them There
are exceptions to this, but the devel opnent may
already be in place that doesn't allow for this. |
can't actually answer your question. Certainly we
woul d be happy to negotiate with the publishers, but
|"m al so seeing -- going back to ny licensing
question, it's all noving toward a pay-for-use and |
guess our fear of the technol ogi cal neasures of that
just lets that happen before you can negotiate it
out .

MR, CARSON: W're heard the term pay-
for-use a lot and | guess to what degree are we
there already? To what degree is that a reality
today? And, if it is a reality today, what problens

does that inpose?
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M5. LANDESMAN: The definition of use
can be very broad. Wat |'ve seen so far have been
alittle broader maybe than that literal thing, but
the next effect is say when you have to negotiate a
| icense for use of a product it can be for a certain
nunber of people or -- every vendor has its own
version of how that happens and it's either by
bl ocki ng unaut hori zed users or providing you only
with a certain nunber of passwords and when that's
exceeded the next person can't get on or the CD ROV
that we've nentioned, you know, if you buy a CD --
if the information is on a CDor wll be a DVD, and
the software and the way that works it has to
physically be used at one specific conputer, because
there is all this other stuff that has to get | oaded
along with it. And, so that certainly effects the
use limting to one person at a tine that specific
comput er.

| don't have personal experience with a,
oh, you're the next user, click here and pay us, you
know, X anount of dollars, because |I'm not sure how
far along that is and | can't speak to it
personal | y.

M5. WANT: | guess in nmy mnd your
question raises for ne the issue about the extent to

which a contract could prohibit legitimte uses
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whi ch the copyright |aw has historically provided.
And, | guess | find that an equally unclear area to
provi de any guidance to |libraries about the extent
to which any use that's not spelled out, but which
ot herwi se m ght have been made, they continue to be
| egal .

| was just trying to think of an exanple
and | haven't played this out conpletely, so let ne
just put it on the table and we'll see where it
goes. Suppose an academ c | aw school chooses or has
faculty anmobng us who typically teach from an
el ectronic course book. Typically that woul d be
| icensed for, | guess, for the termin which or if
it was a couple terns in any year, would be |icensed
for use by the students who are specified to be in
that class for that particular tine.

Now, historically libraries, sonme of
them choose to keep earlier versions of case books,
because the faculty choose to go back for varying
reasons or if you' re developing a historical area
you woul d want to have that in the collection. Case
books are typically licensed annually or by the
term so how does an academic library or any other
i brary mai ntain an access which m ght have been a
fair use sone years down the road, presum ng that

they still had an electronic file of that particular
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i nformati on, now would that be a fair use? | would
argue it would indeed be a fair use for a faculty
menber to | ook at an electronic file that was used
in a class X years earlier, but we would have had it
only for those students and that faculty in that
particul ar wi ndow of tine.

It's likely that any negoti ated
agreenent m ght not even contenpl ated the use by
that or if your school used it and anot her school
was contenplating using a future edition and wanted
to | ooked at an earlier edition, where it wasn't
mai nt ai ned any place el se, would that be a
|l egitimate use for soneone to actually access and
use that?

Now, the access controls would say, no,
you coul dn't have access. That's where access and
use, | think, nerge in the secondary use. So, |
think there could be -- that's just one that cane to
mnd while | was sitting here thinking about, well,
how woul d you nmake these pieces fit? And, | think
we -- | presune that's why we're here today, to talk
about how we m ght make these pieces fit, but this
is one aspect of the problem

The intersection between how t he
copyright law and |icense agreenents nmerge | think

is another area that we can't overl ook as we tal k
NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

about how access controls would effect subsequent
uses.

MR JASZI: In nmy view we are not there
yet. In ny viewwe are only on the threshold,
trenbling on the brink of a pay-per-use universe.
And one of the reasons why we're not there is that
| egal support does not currently exist for the
aggressive inplenentation of second | evel access
controls.

Whet her we woul d be di sadvantaged if all
information or much information were to becone in
the future, available to consuners only on a pay-
per-use, or by the drink, formula is, | think, an
i ssue that brings us back to questions of what |
m ght call cultural faith. There is a set of deep
under |l yi ng assunptions about cultural practice with
respect to information use, which | think we m ght
di scover many of us share. One is the notion that
there is sonmething good -- sonething positive --
about the kind of ability to use information that
conmes to us under existing | aw and existing
t echnol ogy when we purchase or otherwise |lawfully
acquire a copy of a copyrighted work.

Under those circunstances we are
permtted to nake use of the contents of that work

that's conprehensive, that's repeated, that's
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perhaps inefficient, but ultimtely productive. I
think that the concern about the com ng of a pay-
for-use informati on environnment is not only a
concern about cost, although cost is certainly an
i ssue to be considered, but a concern about the ways
in which the requirenent to nmake nore parsinoni ous,
nore efficient and nore restricted use of
information in various electronic nedia would effect
our cultural practice.

| realize that that's a very difficult
thing to get at in a rule naking proceeding of this
kind, but | also think that to fail to consider
guestions about the effects of the inplenentation of
second | evel access controls on existing cul tural
practice would be to overl ook what m ght may
ultimately be the nost inportant area of adverse
affectation likely to arise in connection with the
full enforcenment of Section 1201(a)(1).

MR. CARSON: Well, on a couple of things
Prof essor Want said. First of all |'mnot
persuaded how relevant it is, but | just want to
explore it alittle bit anyway. It's going a bit
far afield, perhaps. You gave the exanple of a
situation where a university or library m ght
acquire rights for alimted tinme and then

subsequent to the term nation of that period may
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di scover that it has ultimate need to have access
again to that work.

Typically, if there is anything typica
about this, in those situations does the library or
uni versity have the option of negotiating for
permanent rights or rights for alimted tine and
make a choice, no, we only need it for this [imted
tinme, so we'll pay the |esser price? O do you just
not have a choice?

M5. WANT: | think it's fair to say
both proprietors and libraries are becom ng nore
sophisticated in their negotiations, but for a | ong
period of tinme there wasn't a choi ce because they
were not preserving the files and if we chose not to
or we were not given the option to even deci de that
we were going to figure out a way to preserve that
information, it wasn't available. So, |I would say
that the answer to your question is not clear.

MR. CARSON: | had that feeling. |
wanted to foll owup on your responses to Rachel as
wel | . You gave a situation where sonme of your
| i cense agreenents permt use only by students and
faculty. So, if soneone else walks into the library
you couldn't give themaccess. | want to make sure
in the context of this rule nmaking whether that's a

problemin the context of this rule making. In
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ot her words, to what degree are the technol ogi cal
controls preventing you from giving access to that
outsider and to what degree is it sinply the terns
of the license? |If you wanted to breach the |icense
you coul d give them access, | assune. Nothing
prevents you in the technol ogy fromgetting that
access.

M5. WANT: | suppose that is -- in the
i nstance again that's comng to mnd, | suppose it
is one in which one could violate a provision to do
so, it may not be the technol ogical controls, but I
can think of -- sinply because the piece of
information that |I'mthinking of happens to be in
one of the mgjor |egal databases and the way we
access that is different. But, the exanple that is
i medi ately comng to mnd is one of let's say a
| ocal attorney who has a tax question and needs a
private letter ruling, the full text of which are
not in print and the access to which is in a major
| egal aggregated dat abase and because of the
restrictions on that we couldn't legitimtely supply
a wal k-in attorney who is not a nenber of our
i mredi ate community.

Now, it is true that that would be -- in
that particular instance, because of the database in

whi ch | happen to know there was full text opinions
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avail abl e, that would be a |icensing scenario.
That's not to say though that if that sane
information were in sone other database on the
Internet that it would not be an access problem as
wel | as again we're back to the secondary use of
coul d one even look at it to deci de whether or not
that was the private letter ruling they wanted
before you actually got to the |evel of getting a
copy.

How one goes about making sure that
you' ve actually |l ocated the piece of information
that you need, particularly when you can't see it in
any other way in a whole text scenario and |I'm
t hi nki ng conceivably that could be in a database for
whi ch the access is technologically controlled and
therefore the use is controlled. But, because |
don't know whether the private letter rulings in
full text are in such a database, | can't answer the
guestion in the situation it was a |icensing
limtation.

MR. CARSON: Ckay. What I'mtrying to
get out is what could we do to help you in that
situation and |I think what |I'm hearing is confusion
at best and perhaps there is nothing we could do in
the context of this rule making that would hel p you

in that situation.
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M5. WANT: What you could do to help us
is figure out an exenption that would at |east allow
us to look at the information to decide whether it's
information that we go to the second | evel and get a
copy.

MR JASZI: And, | mght add that |
think one thing you could do to help in the rule
making is to make it clear that the use of access
controls will not supersede the use of licensing in
the future, because | think there is a rea
possibility that the terns and of use that are open
to be negoti ated between suppliers and consuners in
the present environnment would in the conditions of
the full inplenentation of Section 1201(a)(1) cone
sinply to be dictated by technol ogi cal neans.

M5. PETERS: M question had to do with
kind of where part of the problemis when we say
that there is not fair use at all. Wat we're
really talking only about is access control and your
exanpl e had a nenber of the public who presunmably
was not a student trying to | ook at a database for a
class project, but nore likely a practicing attorney
who was trying to look at it for a client.

M5. WANT: But a federal governnent --
a piece of federal governnent information that

ot herwi se woul d not be avail able for copyright
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protection | believe was ny exanple there.

M5. PETERS: Yes. And, you're saying
the only place that this is available is in this one
dat abase?

M5. WANT: That | can think of at the
gi ven nonent.

MS. PETERS:. (Ckay. Because that -- wth
a lot of information with Lexis and Nexus, | nean
al nost all the court opinions are avail able
el sewhere.

M5. W ANT: El sewhere now.

MS. PETERS: Yes.

M5. WANT: O becom ng increasingly
avail able, yes. But, as | say, there are many
exanpl es and there are many exanpl es of federal
governnment information that has historically been in
print and that are not becom ng only electronically
avai l able as well. But, sone of those are stil
avail abl e electronically fromthe governnment, but
there are exanples, such as the one | just raised,
that don't fall into that category.

MR. CARSON: Let nme followup on your
exanpl e, the French database where it suddenly
di sappeared. First of all are you tal king about
sonet hi ng where you actually had the physical copy

or are you tal king about sonething where you had it
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onl i ne.

M5. WANT: No. |I'mtalking about an
el ectroni c database. One day it was there and then
W t hout notice was not.

MR. CARSON. Ckay. Wiat could we do in
the context of this rule making to resolve that, to
hel p you out with that situation? How would
anything we do permt you to get access to that when
it'"s no |longer there? Ckay, that's the wong way
to put it, perhaps, because |I think I answered ny
own question. What could we do that would resol ve
t he probl enf?

M5. WANT: As in other formats, when
publ i shers are no | onger maintaining in print and
now | ets say in access, historically libraries if
after maki ng a reasonabl e search in the market,
| i brari es have been able then to nake a copy for
preservation purposes. Mybe a simlar pattern if
the proprietors are no | onger going to maintain
el ectronic copies, that if libraries were allowed,
as they are under Section 108, if |ibraries are able
to make preservation copies if after a reasonable
venture into the market that they cannot find a
repl acenent copy at a reasonabl e cost, that
libraries be allowed to nake sone preservation

copi es.
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MR CARSON: In this rule making all we
can do, | think, is determ ne whether there are
particul ar classes of work for which the anti -
ci rcunvention prohibition, with respect to access,
is exenpted. How does that solve this problen? Do
we have a tool that will really solve the problem
for you?

M5. WANT: | guess | cone back to

Peter's coment that when you | ook at access you are

in fact looking at use in many ways. | nean, if we
can't get access to it, we can't use it. If the
restrictions control the access, they therefore
control the use and therefore it sinply doesn't

exi st to us.

MR JASZI: |In other words it would be
possible in a rule nmaking such as this one, to
enabl e the archival copying of potentially epheneral
el ectronic informati on products, despite the fact
that those products m ght bear technol ogical
prot ection neasures whi ch woul d ot herwi se bar such
archi val copying.

MR. CARSON: So, you're saying even
though this is in a renote database you woul d
downl oad it sonehow and then after it is no |onger
avai lable in that database, if there is any

technol ogi cal protection to access you should be
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able to circunvent that protection?

MR JASZI: Wll, I don't know enough
about the library technology involved to be able to
go to that level of specificity, but ny
under st andi ng of the problemis that one reason it
exists is that under current arrangenents, in part
because of the use of technol ogical protection
nmeasures, archival copying of these naterials is not
a possibility. Thus, when the naterials are gone
t hey' re gone.

Again, | don't have the library
experti se necessary to answer at the |evel of
precision that I would like, but I think in nore
general terns the answer to your question is that it
woul d seemto be within the scope of this rule
maki ng potentially to enable sonme fornms of archiva
copying, despite the fact that those forns of
archival copying mght involve circunvention of
access controls.

MR. CARSON: One final line of question.
| would Iike each of you to put yourselves in the
pl ace of the register right now And, it's tine to
make your recommendation to the Librarian and it's
time to tell the Librarian that this is the class or
these are the classes of work which you should

exenpt .
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Now, you have all, | think, to varying
degrees, sort of hinted or perhaps explicitly stated
this in your testinony, but | guess | would like to
hear it succinctly now fromeach of you, what class
or classes would you advise the Librarian to exenpt?

MR JASZI: \What |'ve heard today, if |
can recap fromour testinony, is a series of
recommendations. There is the class of works to
which | referred in ny testinony;, that is, works
enbodied in lawfully acquired copies, which are
sought to be used for otherw se | awful and non-

i nfringing purposes.

| think we're also heard that works
enbodyi ng significant anounts of otherw se public
domain -- and particularly governnment -- information
are an area of special concern. Those are two that
i medi ately spring to mnd, based on today's
testinony. Perhaps as well ny coll eagues have
ot hers to suggest.

MS. LANDESMAN: | woul d support what he
said. | think we get a little hung up between
what's in it and the format that it's in. And, |
guess a lot of -- it's no different than it was in
print, so as he very ably described. This is the
type of thing that should be exenpted. Whether it's

now in a digital format should not be the negating
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factor. So, if it were in print then we woul d
legitimately be able to nake use of it.

M5. WANT: | would encourage the
Librarian to define classes as classes of legitinate
uses of works of lawfully acquired materials and to
| ook at the relationship between 1201(c) and
1201(a).

MR. CARSON:. One question for Professor
Jaszi. | just want to get a little clarification so
| understand what you neant when you tal ked about
wor ks enbodi ed in copies that have been lawfully
acquired by users. A typical exanple, | suppose,
woul d be you get a CD ROMwi th sonething on it. |
can understand that. Wuld you also include a
situation where you're on the Internet and you're
able to downl oad sonething fromthe Internet so it's
now sitting on your hard drive? |Is that a work that
you have now acquired that woul d be subject to this?

MR JASZI: Yes, it is.

MR. CARSON: Ckay. Tell nme what
woul dn't be subject to that?

MR JASZI: Any work that is provided
electronically in a format which limts the ability
to fully downl oad or acquire a copy; for instance,
when | go on line | cannot with Lexis and Nexis,

downl oad the Lexi s/ Nexis database. [It's not a
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facility they provide to me. They provide ne the
ability to read and the ability to capture portions
of the database, but not the ability to capture the
coll ection as a whol e.

And, | think we're going to see, as ny
testinony indicates, a great nmany ot her
i npl enentations of that kind of limted access
el ectronic informati on conmerce, so nuch so that
three years fromnow we may well be back tal king
about the necessity of further qualifying the reach
of 1201(a)(1l) with respect to those energing
busi ness nodels. The distinction is between the
busi ness nodel, which depends on the enabling the
consuner, by one neans or another, to acquire a
| awf ul copy and the many energi ng busi ness nodel s
whi ch are based on nore |imted forns of electronic
access.

MR, CARSON: It sounds like you're
willing to define the scope of your exenption by
reference to an al nost acqui escence in the
technol ogical controls that the provider puts on
copyi ng and reproduction and so on, if | understand
you correctly. If the content provider won't | et
you copy the work, then you're willing to say fine,
| don't have it, and I'mnot entitled to the

exenption. |If the content provider is wlling to
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| et you copy it, then you have it and you're
entitled to the exenption. |Is that the effect of
what you're suggesting or am | m ssing sonethi ng?

MR, JASZI: | don't think you' re m ssing
anything. | think that the goal of this, if I can
go back to first prem ses, the goal that the Digita
Future Coalition has had fromits formation in this
process has been that of preserving the existing
bal ance of forces between proprietary control and
use privileges in copyright law. One of the centra
features or aspects of that balance is that existing
copyright doctrine facilitates w de ranges of
| egitimate uses of information by individuals who
have purchased or otherwi se |lawfully acquired copies
t her eof .

The nodel of information commerce that
i nvol ves the distribution of copies has been and
continues to be a very inportant part of the
i nformati on comrerce picture overall. The specific
exenption that |I'm proposing is one which would be
designed to assure that insofar as that nodel of
information comrerce is perpetuated its conseguences
for the consuner remain functionally simlar,
al t hough the nedia i nvol ved may change.

| absolutely concede the possibility

that as new business nodels are inplenented further
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i ssues about the adverse effects fromthe

i npl enentation of Section 1201(a)(1l) may arise with
respect to those new business nodels. But the
proposal that |I'm making today is one that is
specifically concerned with, the perpetuation of
traditional nodels of information distribution,
which I think wll continue to have sone vitality in
the new i nformati on environnent.

M5. PETERS: |1'mstruggling to try to
figure out where our direct charge is with relation
to all what we're hearing as a whole. Mich of what
we've heard wth regard to the probl ens that
| i braries are encountering are problens that we
could sit here and di scuss whether or not there ever
was an enactnent of Section 1201. W have said
access controls have been in place for a long tine.
Copyright owners have licensed libraries to a
vari ety of things.

To date, to your know edge, even though
the provisions of the DMCA are not in place, you're
not aware of the fact that libraries have basically
downl oaded |i ke CD ROV and for preservation
pur poses because the CD ROM nay have an expiration
date with regard to the access to the information.
| guess, so I'mstruggling with where we are today

and where we will be in three years, because that's
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the period of time that this rule making will cover
where there is, because of control of access
provision, will not be able to get certain
information any other way. Because | think it
really is an issue about, as we nentioned in the
begi nning, it's not how inconvenient it is to get
the information, but whether or not you can get the
information and I guess I'mstill struggling because
sone of the concerns that you have, which are very

|l egitimate concerns, |I'mjust not at the point where
| can figure out that they really directly relate to

our activity with regard to excepts for access

controls.

So, I'"'mkind of back where David is.
G ven the scope of what our direction is -- having
read the -- let ne back up. Having read |egislative

hi story, when you're directed to create exenptions
for classes of works and we know that exenptions are
crafted narrowy to address a certain problem and
yet what we hear with regard to the scope of what
you think the exenption would be, | have a concern
that you vacillate the very protection that Congress
i nt ended.

So, | guess ny questionis, if we exenpt
broadly, then what happens to the protection that

Congress intended to give copyright owers with
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respect to the access controls that they would be
usi ng?

MR JASZI: Well, | think that, in fact,
the exenption that | have proposed is one which, as
| suggested in ny testinony, mght effectively
restore Section 1201 to what was the original
Congressional intent.

My reading of the |egislative history --
not only the legislative history relating to this
rul e making, but the legislative history relating to
the DMC as a whole -- is that throughout the access
control/use control distinction was taken seriously,
and that it was the understanding of the principal
proponents of the legislation that the term “access”
as enployed in Section 1201(a)(1) was in effect
limted in scope to what m ght be called initial
access or first level access controls.

The exenption that | have proposed is
one which would, if enployed, in effect restore that
under st andi ng of Section 1201(a)(1). |'mnot sure
that that would by any nmeans cure all of the
potential difficulties with the effect of access
controls on information consuners. But it would
certainly have the effect of bringing the 1201(a) (1)
provi sions back to their roots or origins, soto

speak.
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So, far fromrepresenting a departure
fromthe original understanding of the |egislation
as represented by the legislative history, it would,
inny view, represent a return to that
under st andi ng.

MS. PETERS. M question you were
focused on, initial access, if | ama library and
"' mnegotiating for use for a particular year, | can
basically say | want unrestricted access to ny
patrons, on the premses, for X dollars. It's a
fair amount because it's for the whole year for
everybody who cones in. |Is it not possible that the
busi ness nodel that says I'mgoing to basically bil
you per nonth, based on usage, could be cheaper or
| ess than the per year projection for the whole?
That was anyone.

M5. WANT: | can think of scenarios
where that m ght be cheaper. Wll, one of the
problens of this is an inconveni ence probl emthough.
| recognize that. |If you're in an academc
envi ronnent where you're being billed on how many
times a student chooses to | ook at whatever and each
one of those are charged, particularly when we're
wanting an environnment where inquiring mnds want to
know. W would like themto be inquiring and sone

of that may be an environnent in which say school
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boards or at the universities or whatever, would
have a very hard time estimating cost of how many
ti mes sonebody is going to | ook at sonething.

So, yes, it is a changing business nodel
and probably the other --

M5. PETERS: |I'mjust trying to get at
that per se it not necessarily is a bad nodel.
mean, obviously with the Internet wwthin a
transition and we're going to see nmany, nmany new
busi ness nodel s and in any business nodel it's the
consuners who ultimately accept or don't accept the
busi ness nodel. So, | was just getting at your
focus on, you know, we really should only be talking
about initial access versus |ater access.

MR JASZI: | see no difficulty with a
situation in which consuners, library consuners in
this case, or as it mght be individual consuners in
sone ot her case, can freely accept the consequences
of their choice as to the formof access that they
receive, provided that there is, in fact, a
meani ngf ul opportunity to negotiate that issue. But
| am very concerned about the possibility that terns
of access will in effect be technologically inposed
rat her than made subject to that kind of
negotiation. It's there, | think, that the rol e of

this rule making, in creating exenptions which may
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have an effect on shaping the market environnent in
whi ch those choices are nade, is so inportant.

M5. PETERS: One of the beauties, |
t hi nk, of what Congress did is by inposing a three
year kind of a look see. It's a way in which you
continue to | ook at what happens and you strike the
bal ance as you see it. | guess | was a little
surprised at sone of the comments that we received,
because working in a library where all of us who
work here access to the Internet and | don't have
authority to go on bill anything to the Library of
Congress. | can spend nost of ny day going on the
Internet and getting a lot of stuff free. So,
haven't seen it as a | ocking up necessarily of
information, but in many ways too nuch information
that was out there and yet we're focusing, you know,
t he | ocki ng up.

So, | guess what I'mtrying to get at is
what |'ve sort of heard is, except for sonme exanpl es
that you gave where certain information, whether
it's public domain or federal that isn't really
avai l abl e openly, in the next three years what
information do we actually think is not going to be
avai l abl e to people who want to use libraries? |Is
it as broad as you -- | nean, do you -- | want to

say, do you honestly -- in the next three years do
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you actually predict that we are going to see this
massive | ocking up of information in all categories
of works?

M5. WANT: The short answer is yes.

MS. PETERS: Ckay. Does anyone el se
have any questions?

MR. KASUNIC. A couple of things. Are
there any particul ar technol ogi cal control neasures
that seemto be nore restrictive than any other?
Are there certain things that are | ess objectionable
or controlling in ternms of secondary uses or
secondary access of works?

M5. WANT: |I'mhaving a difficult time
of answering that, because | think technol ogi cal
measures i s one of those totally undefined terns on
the one hand and, two, | also amnot sure | know
enough technologically to answer that.

MS. LANDESMAN: Yes, I'mnot quite sure,
you know, quite where that is. | personally have a
real problemwth having to enter a password. And,
the reason | say that is that you really don't want
to be giving out this password to thousands of
peopl e and saying keep this a secret. You also
don't want themto have to cone to you and you have
to log themon. |It's just a very difficult, you

know, arrangenent, but |I'mnot sure if that's where
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you were goi ng.

MR JASZI: M response is that | don't
think so. I'"'mby no neans a very good technol ogi st,
but the little I know about the different |evels of
intensity of access controls, actual or potential,
suggest to ne that the real distinction anong them
is not one based on technol ogy, but based on the
pur poses for which they're inplenmented. Many of the
avai l abl e fornms of technol ogi cal access control can
be inplenmented for a variety of different purposes,
and that to the extent there are distinctions to be
made, they ought to be nmade in terns of the purpose
for which the controls are inplenented, what they
are designed to restrict, rather than on the basis
of the technology itself.

MR KASUNIC. | think that sone of the
comments stated that certain nmeasures were nerely an
obstacle to obtaining initial access and that sone
of those neasures were -- in terns of passwords --
| ess restrictive. That once you had enabled initial
access, then it was only a question of using the
work. A technol ogy or protection neasure didn't
really have any other effect on uses. So, | guess
part of ny question is: are the technol ogical
nmeasur es di stinguishing in anyway between access and

t he use of works?
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MR JASZI: Well, just to give a sinple
exanpl e, perhaps over sinplified froma
t echnol ogi cal standpoint, but illustrative, let's
take the sinple neasure of the password. W could
i magi ne an i nplenentation of password security which
woul d permit the user, once the password has been
requested and given in the first instance, to nake
continuous and free use of content thereafter. W
could, by contrast, imagine an inplenentation of
password security that would require that every tine
the individual revisited the work enbodied in that
physi cal nmedi um or downl oad, the password woul d be
requested again or that the password woul d be
requested every few mnutes, so that the use of the
work could be billed in five mnute periods or two
m nut e peri ods.

In other words, we could inagine -- at
| east theoretically and perhaps there would be
practical difficulties -- the inplenmentation of a
neasure |ike a password as a first |evel access
control or as a relatively conprehensive second
| evel access control. The distinction is not in the
technol ogy, but in the manner and purpose of its
i npl ement ati on.

M5. PETERS: Anyone el se?

M5. DOUGASS: | just wanted to nake
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sure that | got your answer correctly about whet her
or not we should be |ooking at 1201(f) fixed this or
1201(g) fixes, like reverse engineering or
encryption in the course of doing exenptions or
possi bl e exenptions of 1201(a) or should we stick to
our knitting and vote that 1201(a) only? | think I
heard your answer, if you would clarify it or did
you answer that?

MR JASZI: Well, I'mnot sure |
answer ed that.

M5. DOUGLASS: Ckay.

MR JASZI: | would be pleased to try to
do so. Your charge, as | understand it, relates to
1201(a) (1) as such, but the question of how that
charge shoul d be consi dered and executed seens to ne
inevitably related, to sone extent, to your
under st andi ng of the specific exenptions. In other
wor ds, since the specific exenptions of Section 1201
bear on the scope of Section 1201(a)(1l) itself,
providing in sonme cases potential carve outs from
1201(a) (1)’ s scope, then the question of how
adequate or conplete those exenptions are with
respect to the kinds of legitimate activities to
whi ch they were originally addressed seens rel evant
to your undert aki ng.

If we were to decide, for exanple, that
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one of the specific exenptions was in fact so
narromwy cast that it failed to provide scope for
otherwi se inportant and legitimte activities that
potentially fell wthin the Section 1201(a) (1)
prohi bition, then that conclusion would bear on the
di scharge of your rule making responsibility.

M5. PETERS: Anyone else? |[|f not, |
want to thank our witnesses for their testinony. W
really did appreciate it. And, to all of the rest
of you, we wll resunme around 2:30. |If you know any
of the witnesses who are not and you can tell them
that, for this afternoon, it wll be around 2:30.
It depends on ny energency that | have to resolve.

Thank you very nuch.

(Wher eupon, the hearing was recessed at

12:30 p.m to reconvene at 2:30 p.m this sane day.)
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AFT-EERNOON S-ESSI-ON
2:30 p.m

MR, CARSON: Unfortunately, the Register
is not going to be able to be with us, at |east
initially. She is still attending to sone ot her
urgent business that she needs to attend to. W're
hopi ng we'll see her before we say good-bye to you
t oday.

|"mnot going to repeat the Register's
introductory remarks. For those of you on the panel
who were not here this norning, |I've provided copies
for you so you have an understandi ng of the basic
ground rules are. |'msure you already do, but if

there is any doubt in your mnd have a quick read of

this thing.

And, | guess we'll get started with the
panel. This afternoon -- actually do we have
everyone here? | see three people up there and |

t hought we had four --

MR. KUPFERSCHM D: David is here. W
can start and --

MR, CARSON. Ckay.

MR KASUNIC. David Mrchin is doing the
slide show.

MR. CARSON. He's nunber one on our

list, although I don't -- do we have any agreenent
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anong the people as to who is going to go first? |If
not, I'll just follow the order on the |ist, which
means we're waiting for David.

MR. KUPFERSCHM D: We were just thinking
we would go from | guess, right to left.

MR, CARSON. Ckay. Let's just give
David a nonment to cone and catch his breath.

(Whereupon, at 12:35 p.m a recess until
12:36 p.m)

MR. CARSON: This afternoon's panel is
first of all David Mrchin fromSilverPlatter, Keith
Kupferschm d fromthe Software and I nformation
| ndustry Associ ation, Joseph Montoro, Spectrum
Software and Chris Mohr representing the Anerican
Busi ness Press and a nunber of others.

And, you decided you would go from which
side to which side?

MR. KUPFERSCHM D: That way.

M5. DOUGLASS: kay. Then, Chris, |
guess you're on.

MR MOHR: Good afternoon. M nane is
Chris Mohr. I'man attorney in private practice
with the firmof Meyer and Klipper. | am here today
on behalf of the McG aw H Il Conpani es, Anerican
Busi ness Press, the Newspaper Associ ation of

American, Phillips International, the National
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Associ ation of Securities Dealers, Reed Elsevier,
SilverPlatter Information, Skinder Strauss

Associ ates, the Software and Information Industry
Associ ation and the Thonpson Corporati on.

These vastly different organi zations,
sonme of whom have filed statenments and are
testifying on their own account, all have one thing
in comon. They create and commercial market
dat abases. As dat abase producers we, therefore,
feel conpelled to respond to attenpts by certain
university and library associations to have
dat abases excluded fromthe scope of Section
1201(a)(1)(A)'s protection.

More specifically, the argunent that
dat abases shoul d be excluded under the, in our view,
flawed rubrics of thin copyright works and fair use
wor ks seens at odds with the |egal franmeworks set
forth in the NO and the statute. W also believe
that such a determi nation would be ill-advised as a
matter of public policy.

The worl d of databases is not a
honogenous one. Databases vary greatly in their
subject matter, nethods of organi zation and the
manner in which protected expression is integrated
within them Databases also feed the needs of a

vari ety of organizations in both the non-profit and
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for profit markets. The conpanies | represent today
fromsmal | businesses to nmuch | arger corporations
collectively invest billions in the creation and
distribution of material in nearly every field of
human endeavor.

The Internet has conferred trenendous
benefits on the database business. It has nmade
distribution of these products possible on a scale
and in a manner never inmagined just 10 years ago.

In all likelihood increases in band w dth and
processi ng power will nake today's technol ogi es seem
hopel essly sl ow and archaic just a decade hence.

The other side of this equation is, as you well

know, that digital technol ogy enabl es unscrupul ous
users to make perfect and instantaneously
distributed copies of a work at a fraction of the
cost of creation.

Congress, therefore, concluded that the
t hreat caused by unaut horized access to such works
woul d result in publishers refusing to fully enbrace
digital nedia, unless |egal protection from
circunvention existed. Congress enacted the DMCA to
"facilitate the robust devel opnent and worl d-w de
expansi on of electronic comrerce comruni cati on,
research devel opnent and education by nmaking digital

networ ks safe places to discrimnate and exploit
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copyrighted material . "

Qur position is nore fully set forth in
the reply comment we filed and I will not go through
all of it here. 1In short, nothing we have seen in
either the initial round or the reply comments | eads
us to believe that an exenption is warranted for any
class of works, much | ess one made up of databases.
The reasons for this belief are as foll ows.

First, as a general matter, as both the
| egi sl ative history and the notice of inquiry nmake
very cl ear, proponents of an accepted class of works
bear the burden of denonstrating the necessity of a
delay in Section 1201(a)(1)'s effective date. This
point is set forth extensively in the NO and
| egi slative history and it sets the framework for
the Librarian's determ nation. Nonethel ess, many
coments have viewed the burden to be on copyright
owners. This viewis sinply m staken, but so
strongly espoused that we felt it necessary to
repeat it here.

The burden extends to several areas.
First, the proponent of an exenption nust properly
identify a class of works. The legislative history
instructs us that this category nust be carefully
drawn in order to preserve the incentives Congress

intended the statute to foster. Despite the
NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

enornous diversity of the database, the association
coments have attenpted to |unp these products
t oget her under the unbrellas of fair use works and
thin copyright works. This approach, in our view,
has several fatal defects.

First, one cannot blindly |unp databases
into one category. The argunent rests on the
prem se of because certain works of authorshinp,
specifically scientific and academ c dat abases or
dat abases, generally contain | arge anounts of
i nformati on and unprotected expression they should
be exenpt fromthe access control provision. This
argunment i s boundl ess. Every copyrighted work
contains material to which the copyright does not
adhere and by the nature of the regine itself every
work is potentially subject to fair use.

What Professor Jaszi's comments this
norning seened to ne did was to attenpt to create a
reverse presunption that because a work is subject
to fair use -- because a work is potentially subject
to fair use, that that work shoul d be excl uded.
This effectively eviscerates the protection and
repeals Section 1201(a)(1)(A). W believe that that
answers essentially a question that was not asked in
t hi s proceedi ng.

Wth respect to the definitions of works
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proffered by the AAU, the universities offer no
met hod by which thin works may be distingui shed from
their thicker counterparts. Not all databases
contain a thin protection or material. Sonme contain
great originality and section coordi nati on and
arrangenment. O hers contain works conposed entirely
of the "thicker" copyright in photograph, new
stories or paintings. W believe that such a
di stinctions woul d be unworkable in practice.

Moreover, if one | ook | ooks at the |ist
in the comment, the list ends with the word et
cetera, which is not, in our view, a good way to
devel op a narrow and focused cl ass.

Third, there seened to be an assertion
t hat because a non-profit user nmakes use of the
materials it is entitled to an exenption fromthe
prohi biti on agai nst unaut hori zed access. W did not
find support in the |language of the |legislative
history that a class of user can define a class of
works. The flaws in the class of user distinction
becone nore apparent when one considers that
dat abase producers, such as SilverPlatter, nmarket
their products primarily to the non-profit
educational comunities.

The adoption of that kind of franmework

effectively penalizes certain publishers that derive
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nost of their revenue fromthese markets. G ven
Congress's stated desire to nmake content richly
available in all markets, such a result seens to run
contrary to legislative intent.

Finally, we believe that adoption of the
AAU s recommendations with respect to either fair
use or thin works would have di sastrous practical
effects for database producers. Database publishers
typically invest trenendous effort into producing
products that are thorough, accurate and
conprehensi ve. The current scope of copy right
protection and conpil ations has caused several
entities to nodify their business plans and they
guestion the manner in which these products and
services are offered making investnent in future
products increasingly risky. Al that stops an
infringer fromeviscerating the fruits of their
| abor is the originality surrounding sel ection
coordi nation and arrangenent. Once the egg shel
has shattered the yolk is free for the taking.

Protection from unauthorized circunvention of

t he technol ogi cal nmeasure preserves incentives and
current law to create and distribute these val uable
pr oduct s.

In short, neither the university

comments, the library comments or, in fact, any
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ot her comrents have identified a class of work with
the precision that Congress asked for. This is an
el ement of the case that nust be proved and it is
one that has not been proven.

The next point of proof borne by
proponents of an exception is that of show ng
substanti al adverse effects. The universities in
advocating that databases as a cl ass be exenpted
have not docunented a single instance of an adverse
effect. Wth respect to the libraries, we believe
that the adverse effects listed sinply do not neet
the test of causation.

Now, the legislative history here is
instructive and as it was said earlier this norning,
that adverse effects neans nore than inconveni ence
or individual antidotal cases. Mreover, in this
situation the proponents of an exenption nust show

actual "extraordinary circunstances,"” that's from
t he manager's report, where non-infringing use is
likely to be curtailed.

The libraries' clains, for exanple, that
many dat abases i ncl ude technol ogi cal neasures that
l[imt the nunber of users. |If five users are
al | oned access, nunber six cannot nake any fair use.

The sane is true if one of themgets there after the

library closes. These so-called adverse effects
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cat al oged revol ve around i nconveni ence, not around
any chilling effect of the prohibition of non-
i nfringing use.

Finally, the proponent of an exenption
must show that on bal ance the positive effects of
the statute are outweighed -- rather, that the
negati ve effects are outweighed by the positive
effects. Now, we've heard a | ot about potenti al
negative effects that m ght occur and statenents by
the librarians that bad things m ght happen and
maybe sonme of those concerns are justified and maybe
they're not. But, we heard nothing about the
positive effects that security neasures have
al | oned.

For exanple, password controls and nore
sophi sticated technol ogy enabl ed Reed El sevier to
enbark on its academ c universe program And, they
submtted a separate comment to the library
detailing the way that that programworks. Secure
web access has enabl ed Lexis and West Law to be
avai l abl e from any conputer on the plant, via the
Wrld Wde Web. N nety percent of daily newspapers
have online web sites and |l ots of themdon't charge
subscription fees.

Maps, anot her class singled out by the

universities for exenption are routinely available
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on nunerous web sites. W don't see on bal ance the
substantial adverse effects referenced in the

| egi sl ative history, which warrant exercise of the
di scretion to issue an exenption.

For these reasons and those nore fully
laid out in reply, we believe that the record does
not support an exenption specifically for databases
of any kind. Thank you for the opportunity to
present our views and I'll be happy to answer any
guestions that you m ght have.

MR. CARSON: Thank you. Next is M.
Montoro, | believe. No, M. Mrchin.

MR MRCH N. Ckay. Thanks. So, here
you are in the mddle of the afternoon, the trough
point of energy in the day and you're sort of
wondering, you know, should | join Marybeth in her
inportant neeting. | can hear this on the audio feed
| ater, why do | need to stay here? So, | just
wanted to tell you that | was recently at a talk and
there were fewer people than here, but fortunately I
was able to get a picture of themand | thought I
woul d share that with you.

Now, | can't say that actually if you
were to stay here you woul d have the sane benefit as
t hese ni ne people, but hopefully what you will get

out this afternoon's presentation is an overvi ew of
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SilverPlatter Information, what our conpany does,
what access controls we use, how those access
controls benefit the users, how we woul d be harned
by the suggestion to exenpt so-called “thin
copyright” works and “fair use works” and finally
just to say that these two classes, as well as the
ot her classes that were nentioned this norning, are
not really the definable classes of works that | see
as part of this rule making.

First of all, SilverPlatter. \Wat do we
do? W're a small but globally oriented electronic
publ i shi ng conpany. W were founded in 1985. W
enpl oy about 175 people, nostly software devel opers,
|i brarians, database designers, a lawer. Qur nain
office is in Norwood, Massachusetts. As | say there
are many charm ng New Engl and vill ages and then
there is Norwood. And, then we have offices in
London, Ansterdam Berlin, Paris, Hong Kong and
Sidney and I work in Norwood. GCkay. So, there you
have it.

We publish about 250 reference databases
in electronic format. Typically they' re abstracts
of articles and full text of articles in areas |ike
nmedi ci ne, hunmanities, sciences. An exanple,
actually, is AgeLine nentioned this norning by Betty

Landesnman, published by the AARP. They licensed it
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to us and then we do sone database formatting. W
have a consistent | ook and feel for all 250
dat abases. You can search across all of them and we
do the marketing and the search and retrieval
sof t war e.

Sonme of the other organizations that we
woul d Iicense fromwould be professional societies
| i ke the American Psychol ogi cal Association. It has
PsycLit, which is a database of about maybe 1, 000
psychol ogy journals. W also license fromprivate
conpanies |like Bell and Howel |l |nformation and
Learning. They publish a product called
Di ssertation Abstracts. |It's a database containing
abstracts and full text of dissertations and
master's theses. Qur primary nmarkets are university
|ibraries and nedical libraries. Basically we're
marketing to libraries. Qur smaller markets are
public libraries and then research libraries inside
corporations |ike biotech conpanies, pharmceutical
conpani es, engi neering conpani es. And, nost of our
sal es are outside North Anerica.

So, that's what our conpany does. Now,
| want to tell you about what access controls we
use. CQur databases are accessible via the Internet
or servers that are |l ocated at the custoners

prem ses. W have networking software we call
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SilverPlatter's ERL, electronic reference library,
software. The custonmers choose how t hey want the
information. Do they want it over the Net or do
they want it typically on a CD ROM which they can
then | oad onto the servers? W' ve used access
controls since our earliest days, since 1985. So,
if you get the product on the ERL servers or the
I nternet our networking software allows access both
fromlocal area networks, as well as w de area
networks. The access controls that we use are IP
filtering, Internet protocol filtering, as well as
password and user nane.

The custoner receives a Database
Aut hori zation Sheet, and I'll just show you what one
| ooks I'i ke, which indicates the nunbers of
si mul t aneous users that they can have. So, this is
an exanpl e where we have a |license | D nunber and
then we have the custoner nanme, okay. And, then we
have a particular server ID. It could actually be
many servers at a university. And, then we give the
maxi mum nunber of users that they can have access
the database. N nety-nine is our unlimted use
nunber .

| should add here that the price per
user drops dramatically as you increase the anount

of access. So, if you have one simultaneous user
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that can access the database at one tine it is a
certain price and as you go up to 2-4, 5-8, 9-12 the
price per user goes down dramatically. The Database
Aut hori zati on Sheet says whether you are allowed to
install it to a hard drive and then finally there is
an expire date when you can us it until and then
there is an authorization code. And, that code,

that 40477182. It's a unique code for each
university and it's generated randomy. They have to
enter that into the servers and that indicates which
dat abases they can have access to and the maxi num
nunber of sinultaneous users simnultaneous users who
can access the database.

So, that's the access controls that we
use. To insure access froma particular university,
we use Internet protocol filtering, so it says al
of these people who are accessing are conmng from
harvard. edu or stateuniversity.edu, but the problem
with that is that it can be very restrictive,
because the faculty nenbers who are on sabbati cal
there are students who are accessing it fromtheir
AOL account, so we say, fine. This allows themto
access it fromanywhere in the world, because if
they are not com ng from harvard. edu, then they just
type in user nane and password and they can access

it from anywhere.
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So, the advantage here is that the
technol ogy controls actually are allowing us to
provi de nmuch broader availability of the information
than was fornerly avail abl e.

So, what are sone of the benefits of
t hese technol ogi cal protection neasures? Because,
one of the things that Congress instructed the
Librarian in this rule making is, | know there is
all this negative stuff out there, but maybe there
are sone positives. So, | just want to tell you --
go over the five habits of highly effect access
control technol ogi es.

First, this allows us to neet the varied
needs of different institutions. For sone |arge
institutions, research institutions, they can have
an unlimted | evel of access or they can have a
specified | evel of access. And institutions in fact
are all over the board. W have a |ot that have
unlimted -- have chosen unlimted access, sonme 5-8
users, et cetera. And, sonme down to one
si mul t aneous user.

The fees are fixed for a year for any of
those bands, so there is no additional pay-per-view
or pay-for-use. You decide, okay, | want five to
ei ght paid sinultaneous users. That's it. You

don't pay any nore the rest of the year. W' re not
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charging for any of the additional users.

Secondly, we don't dictate at all what
use is made of the information. It is really access
control. \Wen they get access to it they can do
what ever they're permtted to do by law. W' re not
controlling subsequent use, how they're using it.
We're not controlling fair use.

Thirdly, this allows renpote access and
nore conveni ent access to information. So, if
you're sailing you can then get access to our data.
Unli ke sone of the cooments nmade in the -- the
initial witten conments, we don't tether it to a
specific conmputer in the library. W really free it
up to allow the information to be accessed from
anywher e.

Fourth is we, contrary to what sone of
the statenents nade, we're not exacerbating the
digital divide. By limting unauthorized use we
actually all ow anyone who wal ks into a library or
uses the library to use it. So, for exanple, if
that person wanted to go into Sarah Want's library
at Washington and Lee, they could do that. W're
just saying you can only have five paid sinultaneous
users. You decide, do you want to have wal k-i ns
al l owed to use the database? That's up to you.

You, the library, are allowed to do that. CQur
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technol ogy certainly is not preventing that.

And, finally, | think what is inportant
to realize is that the access controls are not new.
| nmean, these are not newthings -- | think it was
the Anerican Library Association that said that --
they worried that there was going to be a w de range
of controls just now being depl oyed by content
providers. W have priced our products on the
concurrent nodel for 15 years. W' ve used our
current access control technol ogies, essentially
unchanged, for the last six years. This is a nodel
that's really been worked out with the libraries and
| would urge that it doesn't make too nuch sense to
be neddling with this schene, which has actually
wor ked out pretty well.

The other thing that | would raise is
that what's here in today's rule making is a three
year time window. W' re not saying what will happen
forever. There were a lot of comments this norning
saying, |like Peter Jaszi was saying, the worst is
yet to conme with access control or you haven't seen
t he nost aggressive use of access controls, but you
will starting Cctober 28th of the year 2000. And,
sorry, this was the nost aggressive guy that | could
think of, James Carville, if you renmenber him

In other words these are words fromthis
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norning, as you know, we're on the brink of bad
access control. W're on the threshold of it. Betty
Landesman nentioned that we haven't seen the inpact
yet. And, we tal ked about the E-book exanple. |
guess what | see is that in terns of actual rea
harmthat we see today, |'mnot saying that there
are no exanples that you can find, but it's not
really there. And, in fact, even the panel this
norning said we think it's going to get worse. |
woul d say, let's see what happens, because in the
past there have been also a | ot of these things that
they tal ked about, which is geographic |ocation of
the information tethered to conputers. That all was
true five and 10 years ago, but the publishers
responded. So, if you |ooked at a |icense
agreenent, for exanple, SilverPlatter five and 10
years ago, you actually would see |ots of geographic
boundari es, but over the course of tinme our market
was saying, well, wait a second, we don't want that
anynore. W want renote |earning. W want
prof essors on sabbaticals to have access to it and,
in fact, the licenses and the technology in sync
have all owed that that w der access.

So, | would say, even in the E-book
exanple there is not -- really E-books are not being

used all that nuch. Let's see what happens and
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let's see how the narket accepts the idea if you
can't pass it along to soneone. | am sure that
there will be other conpetitors that say, you know,
nmy book you can pass along to soneone el se.

And, fourth, I would just like to say in
the witten comments that the Association of
American of Universities stated that it should be
perm ssible to circunvent access for thin copyright
works. So, what they called thin copyright works
are works like scholarly journals |aw revi ews,
dat abases prinmarily valuable for the information
they contain. | guess | would just like to say, for
a conpany like SilverPlatter, in our self-interest,
all of our SilverPlatter products are databases.
That is all we sell. We license these from dat abase
producers who have been slaving away in dinmy lit
basenents since 1911, putting together their
dat abases. Al we're trying to do i s have sone
access protection and soneone cones along and tries
to circunvent that access protection they scream
but can they help it? No, because based on the
comments here, even if a custoner pays for only one
si mul t aneous access, it wll be permssible to
circunvent and permt unlimted use.

What | would say is that Silver Platter

was successful in our business nodel because we
NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

specifically noved away fromthe idea that every
single mnute the clock was ticking in the
background for every use. | nean, what we really
wanted to have, and as we've done, it's a nodel of
unlimted use within a certain access level. So, ny
concl usi on woul d be that the access controls really
increase the availability of copyrighted materi al s.
If we couldn't use access controls, that's exactly
what woul d | ead to pay-per-view because we coul dn't
enforce the concurrent user nodel. W couldn't
enforce even our other access controls -- or
shoul d say not that we couldn't enforce, but that it
woul d be permi ssible to circunvent the Internet
protocol filtering, the user nane. Then we woul dn't
be able to say to a university, you can have
unlimted access, because they could let in anyone
fromany other university in the world. From an
econom c point of view, it sinply doesn't work. |
mean, we cannot have -- instead of having our 15,000
subscriptions out there, to have one university
having a single subscription and |letting everyone
else in for free. |It's just not going to work
practically in the market.

And, the |osers are not just
SilverPlatter, its enployees, its investors, but

al so the custoners. | nean the whole thing we're
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about here is providing good, high quality databases
for our users. The other problemis there is not
really a narrow and focused sub-set. It's inpossible
to distinguish who's who here. What's a thin
copyright work, what's a thick copyright work? You
can't really tell the disguises fromwhat's beneath
it.

It's not sonething in the Copyright
Ofice that you check off. Oh, hey, I'mregistering
a thin copyright work. And, then there are other
aspects here that are really problematic in this
supposed class of works, which is why should
scholarly journals not be protected? To ne that
seens |like the stuff you do want to protect rather
than the checkouts, the stuff that you see on the
check-out line of the supermarket.

Finally, the “fair use works” has the
exact sane problem This is not a class of works.
This is a defense to infringenment. Qur entire
mar ket woul d be considered fair use works. [It's the
scientific, educational and research comrunity and
it would underm ne a conpany's viability, |ike
SilverPlatter.

So, in conclusion the final answer is
that we feel that the people, the proponents have

not nmet their burden of proof of saying why there
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shoul d be an exenption, why there should be a cl ass
of works. There is no basis for permtting
circunvention for scholarly journals or other

dat abases under the rubric of fair use works or thin
copyright works. These works contain a significant
anmount of copyrighted material and so | just say
there is really no defined class that | see yet --
|"ve seen sonme defined classes. | don't think those
make sense, like fair use works, and | haven't seen
any ot her defined classes that | think are
appropriate for this rule making. And, finally,
there are benefits fromaccess control s that
facilitates renpote access, allows sharing of
resources between universities and consortia, permt
smal | er universities and nedi cal schools to pay a
smal | amount and | arger universities to pay a |arger
anount and we do, in fact, permt wal k-ins.

Thank you very nmuch.

MR. CARSON. Thank you. W'IlIl nove
across the isle to M. Mntoro.

MR. MONTORO  Thank you, sir. M nane
is Joe Montoro, and ny presentation is not as
colorful, unfortunately, but I wll try to get in
sone reasons why | think there should be sone
exenptions to the copyright, 1201(a).

Thank you for inviting me to cone before
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you today. As a software devel oper and a U S
citizen it is a great honor for ne to take part in
our legislative process and | deeply appreciate the
opportunity.

Wiile do not officially represent any
trade groups or organi zations, | do represent the
vi ews of nunerous individuals, businesses and
uni versities that have expressed first hand probl ens
wi th various technological neans. | wll also echo
t he opi nions of several well-known authors such as
Ed Foster of InfoWrld Magazi ne, who has witten
about conputer and technol ogi cal issues for over 20
years, as well as Jim Seynour of PC Wek Magazi ne.

Readi ng the DMCA and its |egislative
hi story has raised sone areas of concern. As per
the summary of the DMCA from Copyright Ofice,
Section 1201 divi des technol ogical neasures into two
categories: neasures that prevent unauthorized
access to a copyrighted work and neasures that
prevent unaut horized copying of a copyrighted worKk.
Copying is used in this context as a shorthand for
the exercise of any of the exclusive rights of an
aut hor under Section 106 of the Copyright Act.
Consequently a technol ogi cal neasure that prevents
unaut hori zed distribution or public performance of a

work would fall in this second category.
NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Maki ng or selling devices or services
that are used to circunvent either category of
technol ogy neasure is prohibited in certain
ci rcunstances described below. As to the act of
circunvention in itself, prohibition prohibits
circunventing in the first category of technica
measures, but not the second. And, where | actually
have a problemis trying to draw that |ine in what
is access and what is copy control.

Di stinction was enployed to assure the
public will have the continued ability to make fair
use of copyrighted works. Since copying of a work
may be a fair use under appropriate circunstances,
Section 1201 does not prohibit the act of
circunventing a technol ogi cal neasure that prevents
copying. By contrast, since the Fair Use Doctrine
is not a defense to the act of gaining unauthorized
access to a work, the act of circunventing a
technol ogi cal nmeasure in order to gain access
pr ohi bi t ed.

My under standi ng of Congress's intent in
establishing the prohibition on circunvention of
access control technologies is to primarily to
prevent cable and satellite theft and to control
illegal access to software, prinmarily over the

Internet. An exanple would be downl oading a tri al
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program such as Norton's Anti-Virum that

password or a seri al

ver si on.

requires a

nunber to make it a registered

Once the program has been purchased or

regi stered, the access control

| onger in

effect. The consumer

technology is no

is no | onger

burdened by the protection neasure and can run and

make a backup of the program

di stributi

Sonmeone sel ling or

ng a serial nunber that would illegally
create an authorized version of that trial program
create an illegally authorized

-- 0r excuse ne,

version of that trial

program would violate this

act. Wth Section 1201 inplenmented in this manner,

| have no objection what soever.

one purchases a software program or
aut hori zed user and the access control
remains in effect.

comments this norning.

t he | awf ul

wor k?

VWhat does concern ne, however,

user be able to make a fair

The i ssue before us i s whether

i s when

DVD, becones an
nmeasur e

These are simlar to M. Jaszi's
In a case such as this wll

use of this

persons

who are users of a copyrighted work are or are

likely to be adversely effected in their ability to

make a non-infringing use of copyrighted access

controll ed works and the answer to that question is

yes.

(202) 234-4433
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In the world of conputer software there
exi sts sonmething called the hardware | ock or dongl e.
It is a small device that goes on the back of an | BM
conpati ble printer port and prevents unauthorized
copying or distribution of the software. As a class
of work, these fall under category two and it is not
a violation to circunmvent these devices under this
act .

It is inportant to distinguish and make
clear that the large majority of these devices are
used sinply to prevent unauthorized copyi ng or
distribution. W are starting to see, however, sone
devices that control the nunber of uses, the nunber
of tinmes you can use a program Here a user has
paid up front for a specific nunber of uses. A good
exanple m ght be the software that this Copyright
O fice used to scan our 364 letters in response to
this hearing. The software Adobe Acrobat Capture is
priced from $699. 00 and i ncludes the ability to scan
20,000 pages. It conmes with a dongle or hardware
| ock. Under ideal conditions, when 20,000 page have
been scanned the device no | onger functions and you
may purchase the additional pages or buy an
unlimted page version for $7,000. 00.

A typical user has received

aut horization to access this work, but this device
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al so prevents one from nmaki ng unaut hori zed copi es or
the distribution of software. As inplenented it
prevents the authorized user from making a
functional archival copy of the program because of

t he usage control device. This would be a fair use
under previous copyright |aw, but not under Section
1201(a).

The intent of Congress and the courts
was clear before 1201(a) that if anything happens to
the original software programthe archival copy can
be used and the user can continue with the quiet use
and enjoynment of the program Wth these hardware
| ock devices that is not possible and these works
cannot be preserved. |If the |ock were damaged and
coul d not be replaced, then the user would not be
able to use the remai ni ng pages that they had
al ready paid for.

The sane problemexists with DVDs,
unfortunately because of the Content Scranbling
System A consuner that lawfully acquired a DVD is
not able to nake a backup of that nedia. Media and
har dwar e can be danaged and | woul d ask who has not
cone across a bad floppy disk, a chewed up
vi deot ape, a scratched record or a damaged conpact
di sk?

| am not suggesting that the rights of
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manuf acturers be ignored. | ama software
developer. | hold six registered copyrights with
this office, a manufacturer and of course a
consuner. |If a software manufacturer wants to
protect their software with a hardware | ock, so be
it, providing the authorized user has a way to use
that software in an unencunbered, non-infringing way
once they have made a purchase. G rcunvention or
repl acenent technol ogi es should be nade available to
t hem provi ding they can provide the proper

aut henti cati on.

The reason an exenption for fair us is
needed, on Cctober 12, 1998 in a statenent by the
President, M. Cdinton said "This bill wll extend
intellectual protection into the digital era while
preserving fair use." Fair use policies are
intended to protect the public interest and | hope
that during ny testinony |I can show you why they are
needed in this case.

There are nunerous problens a consuner
faces when using these devices. Wile nost
manuf acturers wll replace a damaged | ock device, as
a general rule they will not sinply replace | ost or
stolen | ock devices. They require the end user to
purchase anot her program at whatever the retail cost

may be. This could be devastating to a snal
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business, a library or educational facility.

Harvard | ocked software prograns can be
very expensive. A programcalled 3D Studio by
Aut oDesk cost $3,000.00. Another called Mastercam
by CNC Software is over $13,000.00. Surfcam by
Surfware is priced around $22,000.00. Ohers are
priced even higher. Sone conpanies are honest and
up front about their replacenent policy, such as 3D
Studio. To replace a hardware lock that is |ost or
stolen or destroyed you need to purchase anot her
copy of 3D Studio Max. Another conpany, Cadlink
Technology said if the security device is |ost,
stol en or damaged by what ever neans, a repl acenent
must be obtained from Cadlink before the software
wi |l function properly. Cadlink can charge the ful
current list price of the original software to
replace the security device. Ohers nake no nention
of it in their docunentation or their web sites.
Can you imagi ne Ford Motor Conpany telling a
consuner, Ford will not replace a | ost or stolen
ignition key and that the consunmer mnust purchase a
new aut onobi |l e at the regular price? Wuld anyone
tolerate this, but yet we do here in the conputer
i ndustry.

Computer theft and damage is a very real

concern and if the authorized user of a program has
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a hardware | ock device on the conputer they are
sinply out of luck. According to statistic 26
percent of all notebook reported | osses in units
were due to theft in 1998. An estimated 1.5 mllion
conputers were stol en, danaged or otherw se
destroyed during 1998. An estimated $2.3 billion in
conput er equi pnent was | ost, or stolen or danaged by
acci dents, power surges, natural disasters and other
m shaps during 1998 and t he nunbers were even higher
for 1999. In a library or university setting there
are many people who have access to these devices and
it is these institutions that are the least likely
to be able to afford purchasi ng anot her program

Technol ogy changes very fast. Wat is
current today ny be old technology tonmorrow. It
wasn't too long ago that we all used 5% inch floppy
di sks. Even Tinme Warner concedes "many techni cal
protections are still in their infancy." It is
reasonabl e then to believe that just as in the past
today's nedia and technical protections wll becone
obsol ete. Exanples of this include vinyl records,
8-track tapes, laser disks, DIVX, which was G rcuit
City's failed attenpt at the pay-per-use CVD, and 5¥
inch floppies. Hi gh Definition Television is also
on the way. The current DvVDs are not of HDTV

quality. 1Is there any guarantee that future DVD
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pl ayers will be able to pay today's novi es?
Consi dering that just two weeks ago the FCC began
proceedi ngs to resolve conpatibility and copy
protection issues involving digital television
receivers and cable systens, it is not very likely.
The National Library of Medicine has
experienced probl ens where they have conputer
prograns on obsol ete disk formats that incorporate
t echnol ogi cal nmeasures that do not permt the
information to be restored or archived to other
platforns. They are forced to maintain obsolete
operating systens and equi pnent to access these
materials. This is not a cost effective way to
enter the 21st century.

All of the concern regarding the year

2000 and its effect on conputer systens and software

was brought about because of the real possibilities
of network and conputer shutdowns and errors in
software. Jason Mahler, vice president and general
counsel of the Conputer and Comruni cations Industry
Associ ati on whose nenbers include AT&T, Bel
Atlantic, Intuit, Oracle, Verisign and Yahoo said
"the year 2000 probl em denonstrated software
progranms of all types can require error
correction.... Once one has lawfully obtai ned a copy

of a software program he or she should certainly
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have the opportunity to repair that program so that
it functions properly.™

Many of these devices have a limted
|ife span since they use a small proprietary built
in battery. Wen the battery dies, the hardware
| ock becones non-functional and once again a program
that costs thousands of dollars is worthless if the
devi ce cannot be repl aced.

Technol ogy conpani es are constantly
bei ng bought and sold and sone sinply are forced to
go out of business. |[If a conpany goes out of
busi ness, there is no one to support the authorized
custoner when a hardware | ock is damaged and needs
to be replaced. Here a perfectly good software
program becones worthl ess without the hardware | ock
and the consuner suffers. Steven Jacobs, president
of Individuals with Disabilities at National Cash
Regi ster Corporation used dongl ed software from
M crosystens Software. Every nenber of that
di vision works on a volunteer basis and the software
eval uates the abilities of children with
disabilities. Mcrosystens was sold to the Learning
Conpany, who no | onger supports these products and
M. Jacobs wote "one of our dongles is broken
| eaving us out in the cold.” Another letter says

"We are a manufacturer that has a program called
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"NSEE verify" that was sold through

M croconpatibles. It has a black dongle block. The
conpany was sold to Preditor Software and Preditor
has di sconti nued the software product and does not
support it anynore. WE have had hardware | ock
burnouts in the past and al nost could not get a

repl acenent | ast year."

I n anot her exanpl e once a conpany has
been acquired their software programis generally
phased out. After a period of time, the program and
| ock device is no | onger supported because conpani es
ei ther want the custoner to upgrade to the newer
conbi ned product or they are using a different
har dwar e | ock device. So, even though the software
t hey purchased for $6,000 some five years ago stil
serves all their needs, they are being forced to
upgrade at nearly twice the cost. This says nothing
of the costs associated wth training enployees to
use the new conputer program One exanple is a
gentl eman naned Bill Hendershot. He won an Emmy
Award for his creation of tinme base correctors in
the video industry. He quotes "he had a hardware
| ock fail..... and we had no success in dealing with
the conpany to replace it. They tried to find
anot her old key, but none would work. Qur PADS

systens has now been down for over 30 days." |
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don't think we can ask consuners to tolerate this
ki nd of problem

Sonme, such as the Software and
I nformation Industry Associ ation have suggested "at
first blush..... t hese exanpl es appear to justify the
creation of an exenption to Section 1201(a)." The
SI1 A goes on to say that other options nmake this
exception unnecessary. The first option they Ilist
is "if consuners are concerned about having access
to code due to irreparable danage to the access
control technology or the dem se of the copyright
owners' business, they an use trusted 3rd parties to
escrow the software code in confidence to ensure
future access to the content if such events occur."
That was reply coment nunber 59. The m stake nade
here is sinple and obvious; consuners do not have
access to the source code witten by a devel oper.
Furt her, developers are not required to escrow their
materials with any 3rd party and even if they were,
it does not overcone the issues of fair use,
interoperability, theft and security testing and
research. The second solution the SI1A offers is
"to get the copyright owner or the manufacturer of
the access-control technology to "fix" the

technol ogy." The problemw th this logic is

twofold. First, the question was what do we do when
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the copyright holder is out of business or the
product is no |onger being supported? Second,
because of the secure nature of the technol ogi cal
nmeasure, only the devel oper of the software, not the
manuf acturer of the hardware | ock, can programthe
dongle or fix the application. The reason is
because these devices have unique information
enbedded in them fromthe devel oper and there are
al so uni que codes that are enbedded in the software
program that only the devel oper would know.

Jim Seynour in PC Wek Magazi ne wrote
about anot her reason we cannot depend on the
manuf acturers to fix a problem PC Wek Labs does
product eval uations and AutoDesk sent in their
software 3D Studi o, an animation program to be
eval uated. The techs couldn't get the programto
run with the security device, so AutoDesk sent
anot her one, but it wouldn't run either. They tried
anot her conputer with the sanme results. Wen they

contacted AutoDesk again they were told, "Buy

anot her conputer." Rem niscent of earlier testinony
today, M. Seynour goes on to say that "dongle
makers and the software vendors that support them
argue that dongles are essentially trouble fee, no
burden at all to honest users." He goes on to say,

"Ahh, if only that were so..... dongl es cause a world
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of trouble for those unlucky enough to buy
applications using them"

When Aut oDesk's custoner satisfaction
director said to Ed Foster of InfoWwrld magazine,
Aut oDesk has found dongle type hardware | ocks nore
annoyi ng than authorization code schenes, M. Foster
recei ved a wave of dongle hell letters fromreaders
that had simlar experiences. One reader from an
academc institution reports that out of 16
conputers the school had recently upgraded from
Aut oCAD version 13 to version 14, 5 were put out of
action when the dongles failed. Many readers report
having to put up with nultiple dongles, a situation
that can lead to trouble. Another reader wote
"sonme vendors always say, "If you have nmultiple
dongl es be sure to put ours on first or else the
conputer m ght hang or crash"."

The availability for use of copyrighted
works. The availability of dongl e-protected works
for use by libraries, conpanies and universities is
al so dimnishing. Sone refuse to use software that
is protected in this manager. The | oss to our
students is that schools will be forced to sel ect
alternative software that nmay not be the nost comon
or the best in the field. For exanple, AutoCAD is

the | argest and nost used CAD program and often
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conmes with a hardware lock. It is used to design
anything from houses to gears. By schools selecting
anot her programthat is not dongled, the students
really don't learn on the platformthey need to, in
order to prepare themfor entry into the job market.

| have sone quotes here from peopl e.
I"'mgoing to try to nove through these.

I nconpatibility problens. Wile the
manuf acturers of these devices claimthat they are
trouble-free and transparent to the user, they are
anything but. On the conpanies’' web sites are many
exanpl es of inconpatibilities and conflicts. Oten
nmonths will go by before a solution is found, in
sone cases there is no solution. Inconpatibility
probl ens and hardware conflicts exist, hardware
conflicts such as not being conpatible with new
Hewl ett Packard printers, where the | ock device
cannot support bi-directional printing, the conputer
is too fast, so it can't find the |ock device, too
many | ock devices on the parallel port, so the | ock
device can't be located, the | ock device won't work
with a certain chip set, the driver is not
conpatible wwth a new service pack rel ease of
W ndows NT.

One fear many people have is that not

only expensive high end applications will use these
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t echnol ogi es, but everyday software and even kid
ganes will conme with these devices. Unfortunately,
these people are correct. In a docunent by Hew ett
Packard, "My Interactive Pooh," that's Wnnie the
Pooh, comes with a dongle. This device causes
inconpatibilities with Hew ett Packard DeskJet
printers. They've gone on to say that they actually
found problens with the dongles and that you should
contact the Mattel Conpany to try to get your
product repl aced.

| don't think |I'm exaggerating when
say that we are inviting a technol ogi cal nightmare
and soon will see a protection device on every piece
of software we use. |In anther HP docunent two-way
comuni cati on cannot be established with a printer
using a dongle. HP's solution is to sinply renove
the dongle. So, now you can print, but cannot run
your program And, sonetines a hardware | ock driver
wi |l be updated by a new application, cause the
ol der application not to work.

It's the consunmer that suffers while
they wait for sonme software genius to figure out
what the problemis and/or if it can be fixed. One
of the | ock conpani es conmm ssioned a study to use
the findings as a sal es tool against conpetitors.

The results was the Rai nbow s docunentati on and
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frequently asked questions on their web site
specifically nmentioned security key dai sy-chaini ng
constraints and hardware revision inconpatibilities
anong sel ected security keys. And, we've got
docunents under here to back that up.

The interoperability is another issue.
In an age where interoperability between conputer
platforns is nore and nore inportant these devices
force us to take a giant step backwards. One
custoner was referred to ne a software manufacturer,
PADS, who sent the custoner a deno of their product
whi ch he |i ke enough to purchase. After the
custoner purchased it he was surprised to find the
full working version cane with a parallel port
har dware | ock device. The custoner called PADS to
informthemthat a Maci ntosh conputer does not have
a parallel port in which to put the |ock and that he
was running | BM conpati bl e software on his Maci ntosh
through a programcalled Soft Wndows. Rather than
| ose a $4,500.00 sale, the software manufacturer
referred himto ny conpany to purchase one of ny
pr ogr ans.

Several conpanies view a cross platform
solution as inportant. Insignia software has
devel oped Soft Wndows for the Power Mac which

allows you to run your Wndows and DOS prograns.
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They' ve al so devel op soft-UNI X as wel | .

The sane statenments are true for DVD.
Being able to view or operate a DVD on ot her
pl atforns such as Linux is also at issue. The
Justice Departnent has spent a considerabl e anmount
of time and noney investigating McroSoft and one of
the reasons given by the Assistant Attorney Ceneral
of the United States for splitting up McroSoft was
that they would not nmake their office software
avai l abl e on a conpeting platformlike Linux.

There are physical problens as well.
for a university, library or other facility that
must run sone of its software on a server or a
| aptop, there is a physical problem \Wen a
busi ness such as Durham El ectric Conpany in North
Carolina has 6 dongles hanging off the back of a
conputer, imagine the nunber that a university or
library has or will have in making works avail abl e
to the public.

Today's | apt ops are as powerful as any
deskt op conputer and nore people than ever before
either commute or take their | aptops on the road.
VWhat is it like having 5 to 10 i nches of hardware
sticking out of your laptop? And, if |I may, | would
| i ke to show you. These are 6 dongles that the man

in North Carolina had to put up with to use his
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conputer and let's take a | ook and see what it | ooks
| i ke on the back of a |laptop. GCkay. That will give
us sone idea of what we're | ooking at.

Now a library or an educational facility
that has nmultiple prograns, that has nultiple
software that they're trying to instruct with or
dat abases -- |I'mnot sure about the databases,

Chris, but this is areal concern. This is only 6
fromone electric conpany, yet alone a library or
any ot her kind of educational facility wll just go
further and further. And, it gets to the point
where it is ridiculous.

In addition, these conpanies al so say
that the |lock device, as you've heard earlier, needs
to be first. So, okay, when | want to run this one
program this one needs to be the first one, but
when | want to run the second programl've got to go
over here and it's just a physical nightnmare.

Does the act of circunvention effect the
val ue or price of copyrighted works? Not paying for
software you obtained illegally wong and it
deprives the developer the fruits of their |abor,
but we need to distinguish this act from an
aut hori zed user gaining access to a product they are
aut hori zed to use and have already paid for. Here

the only negative inpart would be to the conpany or
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individual if they were not able to use what they
paid for. The effect of circunvention for

aut hori zed users will increase the sale of DVDs and
software, where previously unsupported platforns are
now avail abl e and those institutions that have
polici es agai nst using dongled software will once
agai n becone users.

No one wants to see conputer software
pirated, however, there are other ways to protect
sof tware besi des hardware | ock devi ces, such as pass
codes, software license files where the program
checks for the presence of the file and the software
protection systens that permt functional archival
backups and fair use. Perhaps we should followthe
| ead of a conpany called Unisoft of MIford,
Connecticut. Unisoft is a software devel oper that
used dongles on their software from day one. Wen
t he manufacturer of the dongle discontinued the
nodel , they considered other brands. Their
conclusion, "A determ ned pirate can nmake an
unaut hori zed copy of software and nmake it run
regardl ess of dongles. To a legitimte user,
however, a dongle is an inconveni ence at best, and
at worst makes conpletely | egal software conpletely
useless.” "..... we are nore interested in

satisfying our legitimte custonmers than foiling
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pirates..... we wll, however, aggressively

i nvestigate and prosecute any and all illegal
copyi ng of our software, but will not do it at the
expense of our honest custoners."” They now usa a
sinple license file and pay a referral fee to the
custoners if the custonmer gives a copy of the
software to soneone and they end up purchasing.
They val ue their support, their subscriptions and

feel that that adds significant value to their

software and that it is reasonably priced. "Most of
all, we don't think that our custoners would try to
cheat us."

In my conversation yesterday wwth M.
Lareau, the vice president of sales at Unisoft, he
confirmed that customer satisfaction has increased
and there are | ess headaches for the conpany and was
not able to identify any decrease by using this
policy, any decrease in sales.

An i ndependent study that was done in
Canada bears this out. O those polled 48 percent
had an unfavorabl e opi nion of hardware | ock software
and 52 percent felt that there was a need for a
repl acenent devi ce.

|'"d like to stress again that nost of
these devices are primarily used to control

unaut hori zed copying or distribution, however, the
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rights of the consuner to use and enjoy software in
a troubl e-free manner nust be of forenost concern,
whet her the technol ogi cal nmeasure controls access or
controls unauthorized copying or distribution. The
conputer industry needs an alternative to hardware

| ock devices and the problens they pose and shoul d

| et the marketplace determ ne what is effective and
what is not. As M. Leahy stated in the conference
report on the DMCA dated Cctober 8, 1998, this

| egi sl ati on should not establish or be interpreted
as establishing a precedent for Congress to

| egi sl ate specific standards or specific

technol ogies to be used as technol ogical protection
neasures, particularly with respect to conputers and
software. Generally, technol ogy devel ops best and
nost rapidly in response to market pl ace forces.

To date we have only | ooked at this
issue tin ternms of black and white, either access
control technology is circunvented or it is not. |
submt we should look at it in a third way. W
should et the industry develop legitimte ways to
repl ace troubl esonme access control and/or copy
prevention technologies if one can do so and
preserve the rights of the copyright hol der.

Through ny software devel opnent | have

been able to create a one for one hardware | ock
NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

replacenent that is done in software, that has al
the functionality of the original device, yet cannot
be copied unless you are authorized to do so.
Through this product | have been able to overcone
every objection raised regardi ng software, including
interoperability, conpatibility and fair use while
still protecting the rights of the copyright hol der.
| would respectfully submt that an
exenption be made so that once a person has lawfully
acquired access to a work subsequent uses of that
work will be exenpt under fair use. At the very
| east this should be applied to conputer software
and DvDs where nedi a can be damaged and there w ||
al ways be an issue of conpatibility and
interoperability.

Lastly, it would be a waste of resources
for any institution, agency or user that ny qualify
under current or future exenptions to bypass or
replace a technol ogi cal neasure thensel ves when this
is not their field of expertise, therefore,
conpani es should be permtted to advertise and
provi de these services providing certain criteria
that you decide is net.

Once again, thank you for the
opportunity to appear before you and | | ook forward

to answering any questions you may have. Thank yo.
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MR. CARSON. Thank you, M. Mbntoro.
M . Kupferschm d.

MR. KUPFERSCHM D: Good afternoon. |'m
Keith Kupferschmd, Intellectual Property Counse
for the Software & Information Industry Associ ati on.
| appreciate the opportunity to testify here today
and would like to thank the Copyright Ofice and the
panelists in particular for both conducting these
hearings and for creating what | consider to be a
very open and efficient rule making process.

By way of background, | would like to
talk alittle bit about SIIA which is the principle
trade association of the software and information
i ndustry. W represent about 1,400 high tech
conpani es that devel op and market software,
el ectronic content for business, for education, for
consuners, for Internet, and for entertai nnment
purposes. Qur nenbership is quite diverse. In
fact, especially in relation to other trade
associ ations, we have information conpani es as our
menbers, such as Reed El sevier, the West G oup, the
MG awHi || Conpani es. W have software conpani es,
such as Oracle and Sun, hardware conpanies |ike
Hew ett Packard and Appl e and nany e-conmnerce
conpani es, such as America OnLine and Cybersource.

So, as you can see, just fromthis diverse interest,
NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

di verse nenbership that we have, our nenbers
represent a wi de range of business and consuner
i nterests.

Qur nenbers create and devel op new and
val uabl e access control technol ogies for use by
others. They al so use access control technol ogi es
to protect their proprietary content. And they
purchase and |icense software and i nformation
products and other content and services that utilize
t hese access control technologies. So, our nenbers
basically span the ganbit of all the effected
interests that mght be at issue here in this rule
maki ng process.

Consequently, our nenbers are extrenely
interested in the issues relating to the protection
and use of access control technol ogies and the
rel ati onship between fair use of copyrighted content
as it relates to the anti-circunvention provisions
in Section 1201(a)(1) of the Digital MII| ennium
Copyright Act. Because of the nmany interests of the
SI'I A nenbers and because of tinme constraints, | wll
divide ny testinony into two separate sections. The
first section of ny testinony will focus on general
concerns of SI1A and its nenbership and in the
second half I will attenpt to address four specific

concerns raised by the cooments that were fil ed.
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Because of the time constraints, however, | wll
just sunmmarize our comments and hopeful ly expand
upon themw th sonme of the questions that are asked.
A nore detail ed discussion of our comments can be
found in our witten reply comments and in any post-
hearing cooments that we may file and based on sone
of the comments |'ve heard today, | think we
probably will be filing sonme post-hearing comrents.

In sum we concluded that none of the
initial or reply comments submtted, either
individually or taken as a whole, provide sufficient
concrete evidence to justify the creation of an
exenption to Section 1201(a)(1).

Let me go into ny three general
comments. First and forenost, several commentators
contend that the burden of persuadi ng the Copyright
Ofice in the rule making is on proponents of the
prohibition. | amnot going to go into a detailed
di scussion of the statute, of the |egislative
history or the notice of inquiry itself, but if you
revi ew t hose sources or review our witten
statenments or the other witten statenents of those
in the copyright industry, you will see that each of
t hese docunents, each of these three sources clearly
establish that nunber one, the burden of persuadi ng

the Copyright Ofice that a certain class of work
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shoul d be exenpt fromthe prohibition in Section
1201(a)(1) is on those who seek to establish an
exenption, not on the proponents of the prohibition.
And, then nunber two, these resources
al so establish that the burden of persuasion is
extrenely, extrenmely high and based on what we have
seen the proponents of an exenption have not net
this burden at all. Those who seek to establish an
exenption nmust prove that the prohibition has a
substanti al adverse effect on non-infringing use and
t hose words, each of them have a very significant
meaning. In this regard nere inconveni ence or
i ndi vi dual cases are insufficient evidence.
Proponents of an exenption rather nmust cone forth
wi th evidence that establishes distinct, verifiable
and neasurabl e inpacts. None of the proponents
provi de this evidence.
Those who seek to establish an exenption
must al so establish a causal connection between
al | eged substantial adverse effects and the
prohibition in Section 1201(a)(1). |If the adverse
effects are caused by factors other than Section
1201(a)(1), then the Copyright Ofice should
di sregard such effects and | think this nandate is
especially inportant given that the prohibition in

Section 1201(a)(1l) has not yet conme into effect. W
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fail to see how any of the all eged existing adverse
i npacts conpl ained of in the comments can be caused
by a provision that has not conme into effect yet.

In fact, because the prohibition is yet
to becone effective, to the extent that any all eged
exi sting adverse inpacts conpl ained of in the
comments are bona fide, I'mnot saying they are, but
to the extent that they are, they nust have been
caused by sone factor other than the prohibition
itself, because the prohibition is not in effect.

It is SITA's view that none of the
coments submtted to the Copyright Ofice cones
even renotely close to neeting the high burden
established by the law. The comments fail to
provide distinct, verifiable and neasurable inpacts
and none of the comments establish a causal
connection between the supposed adverse inpacts and
t he prohibition.

My second general comment deals wth,
guess as the Library Association has suggested, the
right of fair access. W consider this to be
somewhat a twi sted view of the fair use exception,
one that is sweeping enough to all ow hackers to
circunvent access control technologies in order to
make fair use of protected copyrighted content.

Now, in thinking about what my conments
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were going to be here today, | did consider
characterizing the views of these commentators as
per haps overly broad, but | thought that that m ght
actual ly suggest that this narrow interpretation has
sone basis in law and fact. | want to be absolutely
clear, it does not. |In fact, Congress clearly

consi dered these issues and rejected the Library
Association's interpretation on its face. Fair use
is an affirmati ve defense. As such it is a
privilege, not a right. The fair use privilege has
never been used to allow a party to get access to
copyrighted work where the party does not otherw se
have the authority to access that work.

In fact, because the fair use privilege
is an equitable defense to infringenent, case |aw
has shown that no fair use defense may be had where
access to the copyrighted work has been gai ned
illegally. SIIA supports the Fair Use Doctrine. W
recogni ze the inportant societal good, as well as
the public and private benefit that results fromthe
doctrine. Now, while SIIA supports the Fair Use
Doctrine, we cannot support the tw sted
interpretation supported by the libraries and the
ot her coment at ors.

My third and final general commrent

relates to the general |ack of understanding of the
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scope of the rule making and the prohibition itself.

In particular, several coomentators failed to

di stingui sh between the protections afforded by

Section 1201(b) and 1201(a)(2),

whi ch are not

subject to this rule making and those in Section

1201(a) (1) which are. Seve

ral commentators al so

incorrectly believe that Section 1201(a)(1) covered

public domai n and ot her

when, in fact, it does not.

And, finally, s

non- copyri ghtable material s

everal commentators

failed to consider the existing exenptions in

Section 1201,

testing and for reverse eng

limted tinme today, | wll

such as those that exist for security

ineering. Gven the

nerely direct you to our

formal witten conmments submtted by SITA for a

det ai |l ed expl anation of why these argunents are

ei ther incorrect or immter

comrent s.

ial to this rule making.

Wth that et ne nove on to ny specific

The first one | would like to deal with

is the Anerican Association of Universities and to a

| esser extent the Library Association's

recommendati on that an exenption for so-called thin

copyrighted works and fair

There are several

use wor ks be creat ed.

cl asses of works, | guess if you can cal

(202) 234-4433

problems with this so-called

them t hat .

First, these so-called classes are
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extrenely broad and indefinite. As a result they do
not conply with the congressional mandate that the
cl ass of works be a sub-set of the categories of
works in Section 102 and be narrow and focused. So,
it fails on two accounts.

Second, the AAU provides no neans to
di stingui sh between works that qualify as thin
copyrighted works or fair use works and works that
do not qualify. |In fact, as M. Mhr nentioned,
t hey even have an et cetera thrown in there in case
they may have forgotten to throw anything in there.

The AAU also failed to provide even a
singl e exanple of howits nenbers woul d be adversely
effected in their ability to make non-infringing
uses of these works. Presumably, if the works are
causi ng a substantial adverse effect, they should be
able to cone up with at | east one exanple, but
neverthel ess the comments, as far as | can see,
don't have one exanple in them

And, finally, with regard to this
categorization of thin copyrighted works and fair
use works, | should nention that adoption of a thin
copyrighted work exenption or a fair use work
exenption would clearly adversely effect the
avai lability of these works. Because databases and

other fact intensive works are accorded a | esser
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| evel of protection by the courts as conpared to

ot her types of copyrighted works, the owners of
these works are nore reliant on technol ogi cal
protections to protect against illegal uses of these
works. As the result, exenpting so-called thin
copyrighted works from Section 1201(a)(1) would

| essen the incentive for owners of these works to
distribute themto the public.

The second set of specific comments |
woul d i ke to discuss is related to concurrent
access. The Library Association suggests an
exenption is appropriate to ensure that their users
are able to concurrently access the works they
license. To the extent that there is any adverse
i npact resulting froma work being protected by
technol ogy that controls the nunber of concurrent
users, this inmpact is insignificant and nore than
of fset by the nunerous benefits libraries and their
users have gai ned from having greater access and
| ess expensive access to these works.

Wi | e technol ogi cal neasures nay i npose
certain limtations on concurrent access, these
limtations pale in conparison to those libraries
and their users have been and are currently subject
to wwth regard to non-el ectronic copies of works.

In particular, the suggestion that there should be
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an exenption for concurrent access is of great,

great concern to SI1A's software and i nformation
conpany nenbers. Many of these conpanies routinely
| icense their copyrighted products to consuners in a
way that limt the nunber of concurrent users.

Consuners enjoy this licensing option
and find it beneficial to their business nodel. |If
peopl e were permtted to circunvent the technol ogies
that allow such limtations on concurrent access,
the concurrent access licensing system would quickly
becone ineffective and obsolete. In its place
software and i nformati on conpani es woul d be forced
to use other licensing alternatives, perhaps to the
detrinment of consuners of these products.

The third set of specific comments |
would like to discuss relate to preservation and
archiving. Sone comments suggested an exenption be
created for preservation and archiving when a user
has initial lawful access to a work. This
reconmmendation is based on a perceived concern that
access control technology will prevent libraries
fromarchiving or preserving works protected by such
nmeasures. |If an entity has initial |awful access to
a work and desires to nmake a copy of it for
preservation or archival purposes, to the extent it

is prevented from maki ng such a copy, it will be a
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result of a copy control technol ogy protected under
Section 1201(b), not access control technol ogy
protected under 1201(a).

Thus, the preservation and archival
issue is actually one that falls outside the scope
of this rule making. |If, however, the Copyright
O fice should conclude that the preservation and
archiving issue falls wthin the scope of this rule
maki ng, we assert that the commentators have failed
to provide the requisite evidence to establish that
an archival and preservation exenption to Section
1201(a) (1) is necessary.

In this regard we point out that one of
the focuses of this rule making is whether copyright
content is available to persons who desire to nake
non-infringi ng uses of such content. Accordingly,
if copies of a work are available for non-infringing
uses through a license, then there would be no
reason what soever to create a statutory exenption to
Section 1201(a)(1). Because none of the
comment ators have denonstrated an inability to
|icense the materials and, in fact, the comentators
say the opposite, they are able to license the
materials, we find no justification for a so-called
preservation or archival exenption

My final set of specific coments relate
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to hardware | ocks. Several commentators reconmended
that exenptions be created to address situations
where a conpany goes out of business and there is no
one to support the authorized custonmer when a
hardware | ock is damaged, it is lost or is stolen.
The first point | should make in response to these
comments, and | cannot nake this enphatically
enough, is that it is extrenely rare, | nean
extrenely rare for sonmeone to | ose a hardware | ock
The reason for this is because the | ocks and the
software that it protects are just too darn
expensive and too val uable. Therefore, people who
own these | ocks and software products take the
utnmost care in protecting the software and the | ocks
agai nst theft, against |oss and agai nst danmage.

In the unlikely situation where a
hardware | ock is damaged, |ost or stolen, there are
real life solutions to these problens that are
easily inplenented without the need to establish an
exenption. The best of these solutions is for the
consuner to protect his or her investnent in the
software by taking out an insurance policy. The
software that is protected by the hardware | ocks is
not inexpensive. Contrary to M. Montoro's conments
and with apologies to ny colleagues in the recording

i ndustry, this software is not a scratch record. It
NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

is alot nore expensive than a scratch record. It
is alot nore valuable than a scratch record. A
singl e program can cost as nuch as $22, 000. 00 or
even nore. It is, therefore, extrenely reasonable
for any business or university to protect its

i nvestnment in such valuable itens, just as it does
with other property that has simlar significant
val ue.

In addition, there are nunmerous third
party conpanies that offer to escrow software and
har dwar e | ocks, in confidence. As M. Mntoro
mentioned, this is not required. But if conpanies
are really concerned about these products being | ost
or stolen or destroyed, then this is sonething they
shoul d negotiate, in their |icense agreenent.

Anot her option is to get the copyright
owner or manager of the access control technology to
fix the danmaged technologies. |In talking to our
menbers, in virtually all cases, if we're talking
about danmaged technology and | think M. NMontoro
fromhis coments does not dispute this, if we're
tal ki ng about damaged technol ogy, then they will in
fact, in nost cases, fix that technology. 1In the
rare instance that a fix is necessary, this is often
the solution that software conpanies and their

custoners cone to.
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Now, where the copyright owner is out of
busi ness, | guess | thought the question is to, well
then who has standing in this 1201(a)(1) to begin
with? So, | just throw that out for consideration

And, just touching upon very quickly
some of M. Montoro's other comments, he nentioned
t hi ngs about printer problenms with printer
conplaints and other interoperability problens. 1'm
not exactly sure what this has to do with defining a
class of works or trying to create an exenption
under 1201(a)(1). Another thing | think is worth
mentioning is that regardl ess of Section 1201(a)(1),
t hese conpanies wll continue to use dongles, so
they will continue to have these problens if in fact
these problens are accurately reflected and | have
significant doubts that they are, of course.

And, then al so, sonething also worth
mentioning howit is explicitly considered whether
to make any of the rights or the exceptions
technol ogy specific. And, they said no, that's not
a wse way to go. Congress decided to not make any
of these an exenption or a right specific to a
certain type of technol ogy, realizing that
technology is going to change over tine.

So, anyway, that's the extent of ny

coomments. | would like to again thank the Copyri ght
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O fice and the panel for giving nme the opportunity
to testify here today. And, | wll be pleased to
answer any questions the panel m ght have, either
here today or followng this hearing, in witing

| ater. Thank you very much.

MR. CARSON. Thank you. And, once
agai n, thanks to everybody. W'Il|l now nove on to
questions and we'll start with Rachel Goslins.

M5. GOSLINS: H . For those of you that
were here this norning nmy questions are going to
follow a simlar path and start at the practical end
and nove to the esoteric. But, actually to begin I
woul d just like to ask a fairly sinple question,
just for nmy own personal edification while anybody
on the panel can answer them |'mparticularly
interested in the answers with the software experts
her e.

And, that is, howeasy is it to
ci rcunvent these kinds of access control protections
that you're talking about? M. Mrchin, you
detail ed technol ogies that |I'm not anywhere near
under st andi ng, but they seemto be pretty
sophi sticated authentication systens. And, what |
woul d need to circunmvent that? And, what kind of
time and resources wll | need, just a conputer

program and | guess that goes for you as well, M.
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Montoro, with the fanous dongle, sort of what does
it take to get around then?

MR MRCH N. The authorization code, we
don’t know of any exanpl es where people are
circunventing it, which doesn't nean that they're
not. Qur technol ogy people tell nme that that's
pretty secure. Using a password | would say is sort
of the other end of the spectrumin that typically
it's adm nistered by the institution itself. CQur
viewis that it's in the institution's interest,
because they have |imtations on server capacity, to
typically imt it to people who are actually
sonehow rel ated to the institution. So, we're
really relying on them You know, that really is
sonething that is nuch easier to circunvent.

M5. GOSLINS: And, how do you deci de
when you use one or when you use the other?

MR MRCH N Oh, we actually use both
in every instance. The using of a password is a way
if people are not com ng from
uni versityof maryl and. edu. It allows those people
who are not |ocal to be able to access the database.
If you're coming fromthe institution, you don't
need to use a password. So, it's another way of
access in, really, rather than preventing anyone

fromgetting access.
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MR MONTORO. | can only speak as to the
dongle incident. There is a couple of ways to do
that and one way to circunmvent the dongle is to
nodi fy the actual application itself, where you
woul d go in and when the dongle or when the program
goes to look for the |ock device, you would nodify
the program portion of that so it no | onger | ooks
for the |l ock device. That's certainly is,
obviously, illegal to do, because you're violating
the owner's copyright when you enter that program

The other way is a different way. |It's
what we' ve been able to do by no circunventing, but
replacing. And, the way | do that is ny witing
software that actually knows the contents of what's
i nsi de one of these devices. It responds in the
appropriate manner when the software program | ooks
for the actual device and instead it finds our
software and that's all we've been able to not
ci rcunvent, but replace the technology. The
technol ogy that | have also then relocks itself back
to the conputer, which protects the copyright
hol der. So, it can't be redistributed and you're
not going to see 500 copies of that sanme program
out .

MR MRCH N My | say one other thing

on using the password? W also nonitor logs to see
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sone general usage froma particular community. So,
to the extent that we were getting a sense that that
-- that the user nane and password was not
effectively controlling it to a particular

community, there are a lot of things that we could
do. For exanple, change the user nanme and password
and require that to be redistributed. So, there are
things that we could do if we felt that it was being
abused.

MS. GOSLINS: | guess what I'mtrying to
get at is we're heard a | ot about how adversely
effected the date base industry would be if we
crafted any kind of an exenption to the prohibition
access control that effected databases and one thing
| would Iike to talk about in a second is how that
woul d be different fromthe |ast six years of
experience that your conpany has had in using access
control protections, it seens pretty effectively.
Even were we to exenpt all databases fromthe access
control protection, you're still better off then you
were before the passage of the DMCA because you have
the prohibition on the manufacturer and marketing
design of devices and it sounds |ike, from what
you' re tal king about, that when you have
sophi sticated access control protections, you're

going to need sone kind of software, sone kind of
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device to circunvent -- anyway, so | guess what |
would i ke to hear you talk a little bit about is
how much val ue added the conduct prohibition really
gives you if alibrarian is not really going to be
able to get around your user |ID authentication
servicer.

MR MRCH N | guess a couple of things
cone to mnd. One is | would say that probably
applies not just to us, but applies actually to
every copyright owner. Congress decided that if a
copyri ght owner decided that they wanted to use
access control technol ogy, then they should be
allowed to do it and that it should generally be
prohibited to circunvent it. So our situation is
actually no different than anyone else's. And, |
woul d say though, ny sense is in terns of how it
woul d be interpreted, which is when you start
getting carved out, when everybody gets protected
except you, | have to believe that the way the
courts mght interpret it would be, in a way to be
detrinental to database owners or ny sense is that
the court could very well find ways to carve out and
say, well, it's clear that the Copyright Ofice in
this rule making felt that you were entitled to a
| ower level of protection. So, | amalittle

worri ed about what woul d happen.
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MR MOHR I'd like to add to that a
little bit. | nmean, | think also there is a
practical concern and that what has changed in the
| ast several years is the ability of conpetitors.
| f a database conpiler invests a |ot of noney
verifying informati on and being sure it's accurate,
if soneone can get in -- if sonmeone can get access
to that, the renedies for using the material that
was invested in are very, very scant. And, that is
certainly a concern of the conpanies that |
represent.

M5. GOSLINS: Ah hah. That brings ne to
nmy next nore esoteric question. Many of you and
your nenber countries or the entities that you
represent have been active in the progression of the
dat abase bills before Congress. And, as |'msure
you're all aware there is no bill yet. So, ny
concern or a concern that has been raised in a
nunber of the comrents, is it by prohibiting
ci rcunvention of access controls on |argely
factually based dat abases, which have a sort of
thin, I know, | apologize for using the word, | know
it's touchy, selection and arrangenent copyright.

W are, in fact, creating de facto database
protection. This is not going to be true for a | ot

of dat abases that have copyrightable content in
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them but | believe as, | think it was you, Keith,
tal ked about databases that are not as protected in
the courts, precisely because of this issue and then
have to rely nore severely, nore strongly on

t echnol ogi cal protections.

"' m not saying that soneone who puts a
tremendous anount of effort in selecting and
arrangi ng factual or public domain material is not
entitled to a return on his or her investnent or to
sone kind of protection under the law. M concern
is that the pretext of protecting the copyright and
that's the appropriate vehicle to do that.
Congressional intent is always a bit obscure. |It's
hard to know what Congress intended in any case and
especially sonetines in the context of 1201, but I'm
pretty sure that they didn't intend to circunmvent
the process of the database bill. So, |I would be
just interested in hearing your responses to that.

MR. KUPFERSCHM D: Let nme -- first
think ny col | eagues here also to respond, but let ne
first also actually -- | didn't get a chance to
respond to your previous question, which is that,
you know, we're dealing with big new technol ogy |ike
the Internet and so distribution nmechani sns and
busi ness nodel s are going to be changi ng over tine,

along with technology. So, while we have, our
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conpani es have certainly used these technologies in
t he past, perhaps they have not used them as they do
today and certainly not as they're going to use them
in the future. You know, big things certainly now
days in the software industries if you go on to find
these warez web sites and they wll tell you exactly
how to crack -- how to get behind sone technol ogy or
crack sone code or sonething like that. So, that's
exactly why we need 1201(a)(1) for that type of

t hi ng, where maybe soneone is not providing a device
or a service.

To get to the second part or the next
question or the question that is actually on the
floor right now, is, if | understand your question
correctly, | think if you |l ook toward what the
Congress's intent was, Congress's intent is --
especially when it conmes to the exenptions and
exceptions, you see right there on the papers what
t hey thought the reasonabl e exceptions or the
appropriate exceptions that are put in, such as
reverse engineering and security testing and things
| ike that and the fact that, you know, this was
never di scussed or proposed that there be sort of --
| guess, certain works such as, | could say so-
called thin copyrighted works or fair use works, be

exenpted at that tinme and if it was, |I'msure it
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woul d have been shot down for the fact that how do

you -- as | nmentioned in nmy comments and | think
others nentioned in their comments, well, how do you
define those works? | nean, | have no idea howto
define those works. | read the comments; | stil

have no clue how to define those works.

And, as | nentioned earlier, the burden
of proof is on the proponents of an exenption to
define how t hese works, you know, what these cl asses
of works are. So, I'mstill sort of waiting to hear
fromthemas to what exactly -- what works we're
talking -- we're actually tal king about.

| think -- | hope that sort of gets to
your question -- the answer to your question.

MR. CARSON: Wbul d you be nore
confortable if we just exenpted databases? It's easy
to define.

MR. KUPFERSCHM D: No. But, then as
think David nmentioned in a previous question, what
you do is you're creating this negative inplication
certainly, that databases are not, you know, worthy
of copyright protection, not worthy of the
protection the other words are afforded. Wat's
next, are you going to limt the termof protection
for databases to five years perhaps? | don't want

to give you any ideas, but, | nean, what path do we
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go in 20 years?

MS. GOSLINS: Do you --

MR MOHR  Yes, | would Iike to add a
couple of things. | nean, part of the concern is
really that 1201(a)(1) only applies if there is an
access control and there are people who still, for
exanpl e, put out printed conpilations. That
i ncreases i nprovenents in scanni ng technol ogy, for
exanple. It's very easy to scan that in and put it
on a COD ROM | nean one of the, you know, best
known cases in this area arose from soneone sinply
keying a conpilation, extracting the facts and
keying the conpilation into a conputer and then
selling it on CD ROM

Secondly, it does not, in that same
vein, it does not protect people who adopt a
broadcast nodel and sell advertising on a web site.
That has nothing to do with 1201(a)(1).

MR MRCH N And, | would just add that
| actually don't think that it would expand or
contract the anount of protection that databases
woul d have. The sane standard that's been applied
to this string of database cases would apply here,
which is is it a copyrightable work? If it is, you
can have access control technol ogy which can't be

circunvented. 1Is it not copyrightable, not part of
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1201 and, therefore, it's not illegal to circunvent?
So, | think actually I don't see that as --

M5. GOSLINS: That brings up an
interesting question that we've tal ked about. How
shoul d we think about a user who circunvents access
control protections to a database sole to get access
to a public domain work? How do we think about
that? 1|s that not to get access to selection and
arrangenent, but just wants the text of Feist?

MR. MONTORO They're not a | awful user,

correct?

M5. GOSLINS: \What ?

MR. MONTORO. They are not a | awful
user?

M5. GOSLINS: What do you nmean by | awf ul
user?

MR. MONTORO.  They're gai ning access
i nproperly, not --

M5. GOSLINS: They're circunventing
access control protections to a primarily factual
dat abase, but that has a |ayer of copyright
protection, but just to get access to the text of
t he public domain docunent.

MR. KUPFERSCHM D: | guess, and I'IIl et
Chris take over in a second, froma technol ogy

standpoint, | don't know how this is done. | nean,
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if you're accessing the database you're accessing
t he database. And, especially if you don't have
access in it, how do you determ ne beforehand what
is the governnent information and what isn't?

M5. GOSLINS: Well, in the case of a
| egal dat abase you could tell what is -- you know,
what are the head notes and what are the actual text
of the case.

MR. KUPFERSCHM D:  And, | guess what |'m
saying is | -- just knowi ng how our nenbers at | east
or many of our nenbers distribute their content or
dat abases, | just don't know how you woul d nake that
di vi sion, how you would draw that |ine between -- |
mean, | understand how you can see what is the
governnent information and what is not, but when
you' re tal king about the access control neasures,
how do you circunmvent and not get to the protected
coordi nation, selection and arrangenent? Because
you are circunmventing to get to that. They're

intertwned. You can't separate one fromthe other.

MR MOHR And, | would also -- | nean,
|'d also like to add to add to this. | mean, that
this information -- | nmean, the sort of commbn sense

answer that cones, is why does this person need
FEI ST fromus when it's, you know, readily available

t hrough a host of other sources?
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M5. GOSLINS: Maybe that was a bad
exanple. W heard one of the librarians this
norning tal k about tax decision, | guess, that are
not avail able online, that are not avail able
anywhere el se, even though they are public domain
docunents, other than through a research database
that the library had access to.

MR MOHR  Well, if it's, | mean, if
it's governnment information | don't know exactly --
| mean I'mnot a tax lawer. | don't know how one
goes about finding such things, but | do know t hat
there are obligations on the governnment to disclose
certain things and to nmake certain things avail able.
If a private service aggregates that material has
value to it and nmekes it nore convenient to users to
get it, | would think that conditions under which
those materials are nmade avail able are a |icensing
i ssue between the |ibrary and the publishing conpany
and have not hi ng what soever to do with 1201(a).

MR MRCHN | wuld say also there is
a real practical economc inpact. | nean, sone of
our | argest databases are arguably governnent domain
dat abases, Medline put out by the National Library
of Medicine. The reason | say arguably is, the
question is, are those abstracts that are witten in

t hat dat abase by the publishers or individual
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authors? It is not clear to ne if that is public
domain or not, but let's take other exanples by the
Governnment Printing Ofice.

But, if you allowed databases that
contai n governnent information, public domain
information, to be circunvented, then really you're
sayi ng that conpanies can't have any pricing nodel
at all based on usage. So, for our situation we
woul d be in a situation where we can't say, okay,
you, University of Mchigan, a |large user, you m ght
want to have unlimted use and you, small Western
University mght want to just have a single
simul taneous user. |If we can't have different
pricing, then we're going to have to do sonething in
the mddle, essentially. So, the result is not
going to be beneficial to users. | see that's not
very convincing to you.

M5. GOSLINS: | think it's a great
argunent for database protection. |'mjust not sure
it's a great argunent for using a few copyrightable
el ements of a factual database that's concerned
primarily with public domain information, to
consider that a work protected under this title, the
title being the act. Then again, nobody is saying
you can't use your own -- do whatever pricing | aw

you want and enpl oy vi gorous access control
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protections that nobody -- that it wouldn't be in
anybody's tine or interest to break. It would be
nore cost effective to pay your |icensing fees.
And, we're tal king about a very narrow val ue added
here to the arsenal that you al ready have as a
dat abase producer of protecting your investnent.

MR MRCH N. Then you're saying that
t he sel ection coordination and arrangenent that
conpil ation copyright is the class of works that's
not protected. | nean, that's sort of what you're
saying. And, that really -- to ne flies -- you
know, Congress could have said, conpilation
copyrights are the class, is one of those
exenptions. They didn't do that.

MR. CARSON: We could say that.

M5. GOSLINS: Sorry. Christopher,

coment ?

MR MHR Yes. | just wanted to add
one nore point. | nean, again, | conme back to the
burden of proof. | nmean, there is no evidence that
this is necessary. | nean the -- you've heard

testinony today that it's, you know, basically about
i nconveni ence. And, that, as the |egislative

hi story stated, does not warrant the issuance of an
exenption, now at |east in our view.

M5. GOSLINS: | see we're losing a | ot
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of audi ence nenbers, so I'mgoing to turn over the
mc soit wll be nore entertaining.

MR. KASUNI C. Okay. Followi ng up on sone
of those same comments then, in fear of |osing nore
audience... |If something is protected, you're
tal ki ng about there being no showng, for Chris, of
there being any adverse effect. But, sonething
that's clearly in the public domain, when we're
t aki ng about factual material, it's not something
that -- you don't have to nake a show ng of an
adverse effect for sonething that's not protected
under Title 17. That's not sonething that is
covered by 1201(a)(1l). Wen the factual naterials
itself is not necessarily sonething that falls
within the scope of 1201(a)(1), which only protects
wor ks that are protected within Title 17. So, who
should really -- when we tal k about burdens, who
shoul d bear the risk of this technology now that's
currently in place? Sone of this technology is not
really discrimnating between the copyrightable
el ements of these databases or conpil ation which
woul d be the selection and arrangenent, or | believe
you said that for SilverPlatter, that the
protectible elenments and there is the search engi ne
wi thin the database. That woul d be sonething that

is copyrightable and woul d be protected under the
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scope of 1201(a)(1), but sone of these nmasses of
facts are just not within the scope of copyrightable
material that would be protected. So, if the
technology that is currently in existence and this
is within the current period, right now, we're
tal ki ng about what adverse effects are going to be
in the future. But we're also | ooking forward to
what sone of the changes in technology are going to
be. The technol ogy coul d becone nore discrimnating
at sone period of time and be applied to only the
copyri ghtabl e el enents as opposed to both the
copyrightabl e and the non-copyri ghtabl e el enents.
Who shoul d bear the burden of this current state of
non-di scrimnating technology? Should it be the
public that are the ones who should not be able to
gain access to these public domain elenents at this
poi nt, because the technol ogy right nowis not
discrimnating and is just broadly protecting both
copyri ght abl e and uncopyri ght abl e el enent s?

MR. KUPFERSCHM D: Let ne take a stab at
that one. | think it is very, very clear that,
based on the statute, the legislative history we
have, that the burden is on, should be on,
proponents of an exenption. |I'ma little concerned
that the fact that the creativity in the selection,

arrangenment, coordination of databases is being
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somewhat di scounted here. \Were there is sufficient
creativity to warrant copyright protection in the
sel ection, arrangenent, coordination of a database,
| mean, why is that creativity any | ess worthy of
any |less protection than any other creative work
just because it happens to include public domain

mat eri al ?

If the sel ection, arrangenent,
coordination is not worthy of copyright protection,
is not sufficiently creative, well, then it's not
covered by 1201(a)(1). Now, naybe we'll have a
dat abase bill and the investnent, rather than the
creativity will be protected, but I just -- I'm
concerned al so that we're kind of skipping over the
fact, which is ignoring the fact that -- about the
creativity that is involved in the selection
coordi nation, arrangenent and there is, | know, just
fromtal king to our nenber conpani es, how nmuch
effort they put in and creativity is involved in
t hese databases. And, | would really -- and that
worries me if we just sort of skip over that and
tal k about the material that's in the databases.
It's copyrightable, nmaybe owned by sonebody el se, or
maybe it's public domain information or maybe it's
governnment i nformation.

So, | think the burden of proof does not
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change here. It remains on the proponents of an
exenpti on.

MR MRCHN And, | don't -- | haven't
seen in the record any need for it. | nean, |
haven't seen people saying they can't get access,
information isn't available, they can't get to
Medline. In fact, a lot of the products that are
done in the private sector are al so done, often for
free, in the public sector and actually an exanple
is Medline, put out by the National Library of
Medi cine. You can go to Pubmed and yet a |lot of the
private providers, like SilverPlatter, still |icense
alot of it and the reason is because we provide
sone ot her benefits.

The ot her benefits m ght be that you can
search across a whol e range of databases, so in
other words, | think there really needs to be sone
showi ng that people are not being able to get at
this material, that there is a real problemthat
needs to be addressed.

MR. KASUNI C. There was a | ot of
di scussi on about what is not a class of works and |
heard a | ot of specifics about what things that were
clainmed to be classes of works and how they didn't
fit in. Can you offer any assistance in what

criteria we would use to figure out what is a class
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of works?

MR. KUPFERSCHM D: | think I'll |eave
that up to those who want an exenption. | nean, |
really -- | don't. | don't think an exenption is

appropriate and | honestly don't have any hel pful
hints to hel p these proponents of the exenption out.

MR. KASUNIC: |If we decide that
dat abases is a class of works that fits in there,
then woul d the exenption be sonething that should be
related to a particular use of that database, or
shoul d we just exenpt all databases per se.

MR. KUPFERSCHM D:  |'m not sure | foll ow
your question, but certainly if you' re tal ki ng about
exenpting all databases per se, | would have a
problemw th that. | think you certainly have the
definitional problens with databases, or at |east as
sone woul d have you think that we have definitiona
probl ens defining a database, so, | don't think you
resol ve any issues by just saying okay, databases
are not, you know, aren't -- don't warrant the
protection here and as | nentioned before, | think
we're going down a really bad path here by creating
sone negative inplication and if we start off with
dat abases, well what category of works m ght be
next? You know, in that vein | should add that

dat abases is sort of a -- is not really a very
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narrow sub-set as required by the Congressional
mandate, as a sub-set of a class of works.

MR MRCH N Yes, | would just say,
again, as a practical matter, you're tal king about a
| ot of organizations that put a huge anmount of tine
sel ecting, you know, these are the econom cs
journals we're going to include; these are the ones
we're not; these are the proceedings we're going to
i nclude from various econom c conferences; these are
the ones that are not, as an exanple. And, saying
that that selection and arrangenent is entitled to
no copyright protection would sort of wite that out
of the copyright |aw

You know, there is nothing here that
says that that's entitled to | ess copyright
protection.

MR. CARSON: And, yet you have a
dat abase let's say of -- well, let's take one that
I"'mnore famliar with and that's easy for nost
people in this roomto relate to | suppose, because
you have a dat abase of judicial opinions. You nay
have engaged in a great deal of selectivity and
creativity in determ ning which judicial opinions to
put in that database. |[If | have access to that
dat abase and | decide | amgoing to reproduce one of

those judicial opinions in whole and in fact I'm
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going to distribute that opinion to everyone | know,
you woul dn't have a leg to stand on in a copyright
infringenment suit, would you? Your copyright
doesn't protect that. Your copyright protects the
overall selection, coordination and arrangenent, not
t he individual work within that database.

MR MRCHN | think in the 8h Crcuit
it's still okay.

MR, KUPFERSCHM D: But, | nean, we're
still tal king about access here and what you're
tal ki ng about is reproduction and distributing,
which is sonething entirely different.

MR. CARSON: Granted. Wich is
sonetimes how we do it. But, | think maybe |I'm
hearing an overstatenent in terns of what the
copyright is protecting and that's what |I'mtrying
to get at right here.

MR MRCHN | nean, it's clear we're
taki ng about the access, distinguishing between the
access and the further use down --

MR. CARSON: No question. No question.

MR MRCH N Okay. Ckay.

MR, KASUNIC: Well, | think we're going
full circle back to sonme of the original questions
that were asked. So, if we understand that there is

copyright protection -- and not deneani ng that
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protection in anyway by saying that databases or
conpil ations of any sort are not deserving of that
creativity. Wile | don't know about using the term
“effort”, which is sonething that we've been told is
not a consideration in this, but rather whether
there is originality in conpilations or in the
creation of these works. But that copyright is
limted. Whether we like it or not, it's a thin
copyright that is involved here. And shoul d these
t echnol ogi cal access control neasures be allowed to
| ock up these entire works, including things that
maybe shoul d be accessible to the public. There is
a claimthat the public has a right to access, at
| east -- not the creative original parts that is
entitled to copyright protection -- but sonme of the
other elenents that are part of the public domain.
MR. KUPFERSCHM D: But, once again, |
don't know how you separate the creativity selection
and arrangenent, which protectable by copyright and
if it's not we're tal king about sone other issue.
But, | don't see how you separate that and the
particular work. | nmean, if you' re talking about
accessi ng one work of many works, then you're
tal king about a different situation, because the
access control technol ogies that we're tal ki ng about

generally they would cover the entire database, not
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a particular work, because then you're talking about
a different issue.

| mean, if you're tal king about an act
to circunvent an access control technol ogy that
covers, that protects only one particular work of
t he dat abase, then you're not talking about
protecting the database.

MR. KASUNIC. |'mtalking about the one
particular work in the database, unless there could
be sonet hing that woul d obtain copyright protection
if you were tal ki ng about collective work, and you
have individually protected works within that.

MR, KUPFERSCHM D:.  Yes.

MR, KASUNIC. W' re tal king about a
conpilation of facts in terns of a database.

MR. KUPFERSCHM D: And, you're trying --
if I understand you correctly, you' re tal ki ng about,
wel |, why shouldn't people be able to get at that
one fact, right?

MR, KASUNIC. At the factual material
as opposed to any particular selection or
arrangenent. |If you have a database that has a
search -- the search engine would be the tool that
woul d sel ect and arrange the data within a database.
Isn't that --

MR. KUPFERSCHM D: If you're talking
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about circunventing an access control, technol ogi cal
nmeasure that's protecting a database, in order to
get at the underlying facts, | don't see how you

ci rcunvent that technol ogy wthout al so accessing
the sel ection, arrangenent and coordi nati on of that
dat abase. That's what |I'm saying, they're two --
they're intermngled. And, that's talking about
access control technology protecting a particul ar
fact and that's outside the range of what we're
tal ki ng about here.

W' re tal ki ng about when a user protects
a dat abase. By circunventing that you're -- not
only are you -- well, | nean, you're getting out the
underlying factual information that's incorporated
into the database, but you're also getting at the
sel ection, coordination and arrangenent of the
dat abase. They're intertw ned.

M5. DOUGLASS: Does it have to be?

MR. KUPFERSCHM D: |1'm not a technol ogy
expert, so | don't really know the answer to that
question, although -- | nean, that's what database
owners are concerned with, protecting their
dat abase, so that's what they're going to protect.

M5. DOUGLASS: Can't you code it
separately? Can't you code separately the

uncopyri ghtable material and then hold the other
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part differently?

MR. KUPFERSCHM D:  Well, | nean for one
thing I think you' re talking about -- that is
obvi ously on a case by case basis, depending on the
dat abase you're tal king about and secondly that's a
tremendous burden to put on -- to put on any
copyright owner, especially, certainly database
owners where you can have fields upon fields upon
fields of information and, you know, determ ning and
| abel i ng exactly what may or may not be public
domain. | nean that's a unbelievabl e anount of
effort.

MR. KASUNI C. So, should the public bear
that burden now to try and make that determ nation
whi ch they can't nake, because they can't access it
to begin with, so that this really becones circul ar?
Who shoul d bear that burden of making that decision
of only protecting the appropriate material which
woul d be the copyrightable material, at |least to
gain protection under 1201(a)(1)?

MR. KUPFERSCHM D: Goi ng back to ny
original statenent. The burden is on the proponents
of an exenption here. The lawis what it is and
it's proponents of an exenption or an exception,
they're the ones that need to go forward and prove

their case and | haven't seen it yet. | nean, |
NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

think that's why we're having sone difficulty here,
because maybe if we had sone facts fromwhich to
work with, we could have nore detail ed conversation
but we're sort of talking in theory.

M5. DOUGLASS: The lawis what it is,
but a | ot of people say on one side that the | aw
provides for fair use and on the other side people
say that you don't really need to talk about fair
use, you need to tal k about negoti ated use.

As a matter of fact, | believe | heard
you say that you really are not necessarily
referring to fair use as nuch as you are referring
to negotiated use or use that you have to have --
that provides for a contract.

In other words, what | really want to
know i s how does fair use figure in the 1201(a)(1)
cal cul ation? Sone people say that there is no such
thing as fair use unless you tried to nmake an
agreenent and you failed to nake an agreenent. How
does fair use actually figure into 1201(a)(1)? Are
you al ways tal king about first obtaining permssion?

MR. KUPFERSCHM D: Fair use has not hi ng
to do with this inquiry at all on 1201(a)(1). It
really doesn't. W' re tal king about circunvention
of access control technologies. W're not talking

about copying, distributing, anything |ike that.
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We're tal king about access. To give you an exanpl e,
| have tons of stuff back in ny office that a | ot of
which is protected by copyright. That doesn't give
you any right to break down ny door and access that
i nformati on under the guise of fair use. And, so
when we're tal king about 1201(a)(1), fair use has

absolutely nothing to do with the consideration

her e.

| nmean, you'll see fromthe library
comments, they don't even call it fair use. They
call it a right of fair access, which sort of cones

out of nowhere.

MR MOHR | would also add to that that
this was sonething that was consi dered by Congress
and rej ected.

M5. DOUGASS: So, fair use is out the
w ndow as far as access control is concerned.

MR. KUPFERSCHM D: | wouldn't say it's
out the window. It's never been in there to begin
Wit h.

M5. DOUGLASS: It's not part of the
cal culus at all.

MR. MONTORO Well, | think it does make
a difference though after you have |l awful access to
the program After you have a | awful access then

fair use does cone into play.
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MR, KUPFERSCHM D: | woul d agree, but
then, of course, you're tal king about a different
situation and one that is not wthin the scope of
t he rul e maki ng.

M5. DOUGASS: | have a hypotheti cal
Suppose that you suspected soneone had taken part of
your encrypted -- taken part of your copyrighted
material, one of our databases, and put it in sone
encrypted material. Should you be able to
ci rcunvent that technol ogical neasure to find out
whet her or not your material was contained in that
encrypted material ? Suppose you think --

MR MRCH N So, what would be --

M5. DOUGLASS: Suppose SIITA has a flashy
dat abase and, not that SIIA publishes databases, you
know, nenbers do, but anyway, suppose they did.

And, suppose you, SilverPlatter, thought that hey,
they've got Psyclit in that database, would you be
able to circunvent any access control SIIA had in
order to find out? Should you be able to, would you
be able to?

MR MRCHN W would never be
circunventing any access control.

M5. DOUG.ASS: So, you shouldn't be able
to?

MR MRCHN Well, |I guess |I'mnot sure
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why that should be different. Yes, | guess it just
doesn't seemto ne like that, the fact that they use
encryption should make it different that | should be
able to do that or not.

M5. DOUGAASS: Shouldn't be able to,
even if it's for what you m ght think would be a
| egi ti mate purpose?

MR MRCHN Wll, | nmean, there is an
exception on the encryption research and all that.

M5. DOUGLASS: So, you woul d be
conducting encryption research to find out whether
they had a --

MR. KUPFERSCHM D: | think what he's
trying to get at is is that there is -- | nmean there
-- you basically you look to the law. You look to
the what the exceptions are. |If you want to get at
t he underlying database and it falls within one of
t hose exceptions, great, but I nmean | don't think
the situation you state does.

M5. DOUGLASS: So, you wouldn't be able
to do it?

MR, KUPFERSCHM D:  No. | nean,
according to ny reading of the law, no.

M5. DOUG.ASS: And, you shouldn't be
able to do that sort of thing?

MR. KUPFERSCHM D: There are ot her ways
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to find out whether sonebody is taking your

mat eri al .

M5. DOUGASS: Okay. | just want to
have a -- | just have one final just general
question, just sort of a -- for ny information. You

| i cense your databases or do you sell then?

MR MRCH N W license them |argely.
| mean, there are actually sone exceptions where
they actually are sold, but that's really rare.

M5. DOUGLASS: And, do you register them
for copyright protection? | don't want to put you
on the spot. Maybe you don't know.

MR MRCHN Wll, w have a really
smal | | egal department and we personally don't
register them | actually believe probably the
dat abase producers do. The problem of the dynamc
dat abases and registration is that sone of themare
changing on a daily basis or nore frequently than
that. And, there is always the question of, you
know, how are you going to register them W
personally do not register the databases. W have
probably in excess of 2,000 updates a year in
vari ous databases. So, we don't.

M5. DOUGAASS: |I'mjust trying to find
out whet her you registered them as published works

or whet her you considered them as published worKks,
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whet her you consi dered them as unpublished works, et
cetera, et cetera.

MR MRCHN | would say -- | nean,
SilverPlatter's interest in this, as well as,
obvi ously, database protection, you know, we're al
fellow travelers, is that -- the issue for us is
it's our supply. It's our life blood. | nean, if
there is not protection, if the database producers
cannot make a reasonable living, there sinply is no,
you know, there would be -- there would be no supply
for us. So, that's -- that would be our interest in
that sort of thing. So, how they register in terns
of copyright, actually I don't know.

M5. DOUGLASS: |I'mjust trying to
generally get at the idea of whether these are
considered to be published works, are they
considered to be unpublished works? Are they then
-- do you have any -- as a published work are there
any things that sort of follow as far as use is
concerned, in terns of what should a purchaser be
able to do wth the work once he purchases it? |
guess that's ny point.

MR MRCH N | guess you know, that
really raises sort of a general issue which is, you
know, in -- also in terns of this rule naking, that

there are a ot of things that are happening well
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outside the access control technology, in terns of
the use that people nmake. | nean, often that's very
much a licensing question and a | ot of these issues
actually cone up very much in the |Iicensing context,
rat her then the access control context.

MR. CARSON:. Chris or Keith, do you want
to add any views at whether in general databases
shoul d be consi dered published or unpublished?

Qobvi ously that depends on a case by case basis. |
nmean | don't -- | never asked actually what our
nmenbers' practice is, but I'"'msure it also -- for
themit's on a case by case basis.

MR, KUPFERSCHM D:  No.

MR MOHR | nean, it seens that --
woul d echo that.

M5. DOUGASS: So, you -- so, they m ght
be published, they m ght be unpublished. 1Is that
what you're saying?

MR MOHR:  Yes. Just |ike any other
wor K.

MR, CARSON: M nenory is failing ne,
but ny notes, assisted by a vague recollection, tel
nme that at | east one of you made a point that you
can't define a class of works by reference to the
type of use soneone is nmaking of it. And, |I'm

wondering if anyone would |i ke to chanpion that
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poi nt of view and explain to ne why you can't do

t hat ?

MR MOHR: | believe the point was cl ass
of user.

MR. CARSON: All right. Let's do it
t hat way.

MR MOHR | nean, the problemwth
doing it that way is basically that the way this
i ssue has been phrased is in ternms of education,

i brary, other m scell aneous uses, that they use the
entire ganbit of copyrighted works. It's basically

a way of witing the prohibition out of the statute,
in our view.

MR. KUPFERSCHM D: If | could just --
|"'msorry, just stop for a second, just because this
was actual ly considered by Congress and rejected and
they went with the other approach, which is to
define class of works. So, they actually revi ewed
the legislative history and the proposals -- this
was actually proposed and rejected and i nstead when
with the class of works option. So, that's, at
| east from nmy understandi ng, was actually consi dered
at one point and decided that was not the way to go.
But, anyhow, | didn't nean to cut you off, Chris.

MR. CARSON: Is there anything in the

statutory | anguage that forbids us from deciding,
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all right, we're going to decide that one cl ass of
wor ks i s databases when used in an academc library.
["mjust -- I'"'mmaking this up on the fly, so that
may not be a good exanple, but let's just say that
that's -- sonmeone cones forward with evi dence that
that's where there is a real problem Wy can't we
narromy define a class in that respect?

MR, KUPFERSCHM D: | think that if
sonebody and that's a big, big if, sonebody were to
come up with that evidence, then we would certainly
have to determne if that evidence corresponded
W th, nunmber one, if there is a causal connection
bet ween that evidence and the prohibition, if that
evi dence was substantial and that that evidence did
correspond wth the class of works, but once again
we're sort of talking about this all in theory
because you don't have any actual information to
deal with. But, | would be happy when they cone
forward with the information to talk about it in
detail then

MR MRCH N | know | just say again
woul d sort of say, just wait a second. It says
cl ass of works. Now, you're talking about class of
wor ks, but in terns of the users that are -- and the
uses that are being made of it. And, | wouldn't

want to make your job anynore difficult.
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MR. CARSON: All right. That's a
question that has been asked a nunber of tines.

What on earth is a class of works in the context of
Section 1201(a)(1)? How do we determ ne what a
cl ass of works is?

MR. KUPFERSCHM D: Ri ght about now I'm
glad I don't work at the Copyright Ofice.

MR. CARSON: Wul d you take ny resune?

MR MOHR | would just |ike to add one
nore thing to that. | nean, another thing is that
on bal ance there has to be a bal ancing and the
benefit fromthese neasures, you know, is outweighed
by the negative effects. | nmean, again, that's a
burden that the proponents of an exception bear and
that is sonething, at least in our view, that has
not been shown.

MR MRCHN This isn't atest. You
don't fail by comng up with the enpty slate here.
In other words, what | really mean is that it is not
i ncunbent on you to sort of, you know, | think it is
i ncunbent on people who want to propose an exenption
to propose sone genui ne exenption and see what the
evidence is behind it. And, then we can actually
address it, but | nmean | guess | haven't seen the
evi dence of people genuinely being harnmed that they

can't get at the information because of it.
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MR. CARSON: M. Mntoro, | don't want
you to feel ignored.

MR. MONTORO That's all right.

MR. CARSON: So, I'mgoing to ask M.
Kupf erschm d sone questions. |'m picking on you as
the punitive representative of the software
i ndustry.

Let me first ask you whether SIIA has
any particular point of view wth respect to whether
peopl e should, as a general proposition, be able to
circunvent the protections that dongles provide with
respect to software?

MR. KUPFERSCHM D: I n our witten

comments and also | tried to address thema little

bit today, |I mean, the answer to that is no, unless
of course, like | nmentioned before, for some reason
it falls under -- within one of the exenptions.

And, | can actually cite an exanple and | think this

is backed up by M. Mntoro's coments. He

di scusses the fact that universities like to use the
Aut oCAD prograns and which cost a |l ot of noney, but
the fact is that the dongles for these prograns keep
in getting stolen. And, guess what, they're being
stolen by students and the software is al so being
stol en.

| nmean, that's exactly the type of thing
NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

we're trying to prevent. And, if there is an
exenption for |ost, damage or stolen dongles, then
universities aren't going to take any precautions at
all to make sure that their dongles aren't stolen.
But, if the burden falls on those who actually
purchase the software and the dongles, then they

w Il take out insurance to protect thenselves and
maybe they' Il | ock up the dongles when there is no
one, you know, watching the conputer, the security
guard or whatever they use. They're |ock them that
type of thing. So, it's best here, certainly, from
this standpoint to put the burden on those who
actually are purchasing the software to nake sure
it's not stolen or |ost.

MR. CARSON: M. Montoro, you're raising
your hand. | gather you would |like to say
sonet hi ng.

MR. MONTORO  Thank you, M. Carson.
And, sorry, Rachel

It's anusing and it's amusing, | guess,
because for those that are really in the situation
educational facilities and to take a | ock device, to
take it back whether you' ve got 30 conputers,
perhaps, in a shop, is not a real practical
solution. What | suggested perhaps of having a

repl acenent technol ogy made avail able is sonething
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vi abl e, of course. That could be used and t hat
coul d be used effectively.

| mght agree with Keith, I'mnot so
sure that what | have tal ked about wth these
dongles is actually access control. But, | never
quite heard and | would like the Copyright Ofice
maybe to clarify that what we are tal king about is
copy protection instead.

MR. CARSON. Let nme ask you, Keith, do
you have a viewpoi nt on whet her dongles are access
control neasures? Are they sonething that fal
Wi thin the scope of Section 12017?

MR. KUPFERSCHM D: | think -- | mean,
think they are access control neasures from what |
under st and about the technol ogy, but I do -- would
like to | eave the opportunity open, because of ny
nore technical experts back in the office and what
have you. But, ny understanding is they are in fact
access control technol ogi cal nmeasures, you know, but
obviously if you don't have access you can't copy
ei t her.

MR. MONTORO | believe what Keith, what
he had said earlier in his testinony, however, was
that he believed that these devices were copy
protection devices unless the Copyright Ofice rul ed

otherwse, if | characterize that correctly.
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But, the problem again --

MR. KUPFERSCHM D: |'mnot sure | said
that, but go ahead.

MR MONTORO So, there is a problem

with these devices. They cannot be backed up. |If
they are -- what happens after you receive your
first access? Let's say this is -- | purchase a

program It comes with a |l ock device. Now, | ama
| awf ul aut hori zed user to use that program but

w thout this device |I cannot use that program Does
it nmean that | -- is it then an access device or is
it copy protection device. And, | think that's what
M. Jaszi was trying to get at this norning, where
he was tal ki ng about second usage and that's where
" m goi ng al so.

MR. CARSON: Keith, I would Iike to
foll ow up on a comment you nmade. | can understand
the fear of a potential for abuse if soneone just
says we lost it, it was stolen, go back and get
anot her one or being able to circunvent in those
case. | understand the potential for abuse there.
But, at least what we're hearing fromM. Mntoro is
there are cases where it's danaged. And, you can't
get the conpany to replace it. A, what on earth
woul d justify a conpany in refusing to replace it

and second, if that conpany refuses to replace it,
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when it is denonstratively proven that the thing is
just damaged. Here it is, it's damaged. | didn't
give it to soneone el se.

VWhat on earth would justify not
permtting a person in that position to circunvent?

MR. KUPFERSCHM D: A coupl e of things.
One, as | nentioned, is that there are third parties
that will agree to escrows and this happens all the
time. WII| escrow software. WII| escrow hardware
| ocks, that type of thing. They will do that, so if
that's a concern of yours, certainly you can do
that. But, that's beside the point.

M5. GOSLINS: Although that requires the
perm ssion and effort on the part of the software
publi sher, right?

MR. KUPFERSCHM D:  Ch, sure.

M5. GOSLINS: There is no guarantee
that --

MR. KUPFERSCHM D: Wt hout a doubt.

M5. GOSLINS: -- that they woul d nake
that available to the third party.

MR. MONTORO  Hindsight is 20/20. After
sonebody has gone out of business, trying to say
that they should escrow this material for future
people to use is a little too late at that point.

MR. KUPFERSCHM D: Escrow i s sonet hi ng
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you would do at the tine of agreenent, certainly,
and that is actually a practice that is sonmewhat
common. W have a |lot of nenbers, a matter of fact

MR. CARSON: Can | stop you right there?

MR, KUPFERSCHM D:.  Yes.

MR. CARSON: Just for a second. 1've
got another point. This may be ny ignorance. How
do you neani ngful escrow a piece of hardware and
what does that nean?

MR, KUPFERSCHM D:  You woul d just get a
third party who woul d basically hold that hardware
and if the dongle wasn't operable, then you woul d
have this other, this other hardware that sort of
been, sort of in storage, | guess, for lack of a
better term

MR, MONTORO It's not possible. |I'm
sorry, it's not possible to do that. The hardware
pi ece is unique to each custoner. That woul d nean
that the manufacturer would have to send out one
dongl e, one of these pieces to the custoner when he
gets the software package and one to a third party
escrow person to hold onto it in the eventuality
sonet hi ng happened.

MR. KUPFERSCHM D: But, that's exactly

what we're tal king about. That does happen.
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MR, CARSON:. |Is that a typical practice?

MR. KUPFERSCHM D: For dongles, | really
don't know. Wth software, it is. Let ne take that
back, depending on the software, okay, it could be a
typical practice. | nmean, we're tal king about nmany
different software products here.

MR. CARSON. Ckay. Let's assune that
that didn't happen. You know, there wasn't a, |
guess anot her dongle in the hands of sone third
party escrow. The user's dongle is broken. And, he
goes back to the software conpany, if it stil
exi sts, and says, hey, it's broken. Here, I'll ship
it to you. You can look at it. You can find out
for yourself. And, the software conpany says, too
bad, buy anot her $7,000.00 software package. Wy,
under those circunstances, should the user not be
permtted to circunvent?

MR, KUPFERSCHM D: And, this actually was
-- now, you're getting back to the very first point
| wanted to make, which is what | read in M.
Montoro's comments, | said -- | nmean, gee, is this
right and when | called our software conpanies that
have an interest here and use dongles and, | nean,
they informed me that is actually not the case.
mean, if -- and | think actually there is one |ine,

al though I don't have it handy, in M. Mntoro's
NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

testinony where it says, if you' re tal king about
| ost or stolen, but if you're tal king damaged

dongles, in nost cases the software provider wll
actually replace that or work with the custoner.

| nean, they don't want to |ose
custoners it's bad business. So, they will actually
work with the customer in virtually all cases. |In
talking to our nenbers this was confirmed.

MR. CARSON: Let nme nake sure |'m not
m sunder st andi ng what you said. Have there been
cases? Are you aware of cases where you have the
damaged dongle and there is sinply no recourse from
the software conpany?

MR. MONTORO Well, the first instance
woul d be if a conpany went out of business and there
was nobody to go back to and I nentioned that
al r eady.

MR CARSON: Right.

MR. MONTORO  Cenerally, conpanies wll
replace one that is danaged, if they are stil
around to do so. The problens conme up, of course,
that if the lock device is lost, there is a burglary
and | think Keith raised earlier the point that you
shoul d go ahead and you take your software and you
|l ock it up, you lock up your hardware | ock at night.

Well, the truth is that nost people will obviously
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| ock up their software and keep it in a certain
spot. The software, however, is already install on
your conputer. Once it's installed on the conputer
with the hardware | ock, you don't ever touch it.
You don't clinb behind your desk every night before
you go hone to renbve a devi ce.

And, so those are real problens and
we' ve had people actually call us, hey, |I've got a
police report, this is exactly what happened. It's
to the dealers, typically that deal the software
that's out there, they -- generally it's up to them
if they're going to replace sonething or not and the
problemis that they are notivated by nmaki ng anot her
sale. And, |'ve cone across this once before, where
they had no incentive really to help out sonebody if
it's actually been lost. They will say you sinply
can go ahead and try to claimit on your insurance.

And, |'ve had custoners cone back to ne
and tell nme ny insurance does not cover this.

MR. CARSON: Ckay. Let's take your
scenari o where the software conpany is out of
busi ness. Wiat's your response to M.
Kupferschm d' s point that if a software conpany is
out of business, who on earth has got a claim
agai nst you under Section 1201(a)? What's your

pr obl enf
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MR MONTORO It's still breaking the
| aw as | understand the way 1201(a) woul d be.
You're still circunmventing a device -- a copyright
protection device or even maybe an access control
devi ce, depending on how we define it. So, whether
you' re breaking the | aw and no body knows about it
or you still maybe breaking the law and that's why
we need the exenption.

MR. CARSON:. That's all | have. | want
to thank you all for sharing your thought wth us.
Qur work still -- we still have a lot left to do,
just in the next two days. | apologize on behal f of
the Register who really did want to be here. She
wi || have the opportunity of reading the transcript
and/ or hearing the audio tape of your testinony. As
we nentioned at the outset, it may well be that
after you've all left we'll realize, oh, ny God, we
really should have asked you this question or that
question or the Register herself may well have sone
questions that none of us thought of and we are
certainly reserving the right to get those to you
and ask you to get back to us in witing in
sufficient tinme that that can be nmade part of this
record and hopefully in time for others to comment
upon that in their post-hearing comrents.

So, with that we wll adjourn until
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tonorrow norning at 10:00 a.m Thank you, everyone.

(Wher eupon,

the hearing was adjourned to

reconvene tonorrow at 10: 00 a.m)
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