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June 21, 2000

David O Carson
CGener al Counsel
Copyri ght GO/ 1 &R
P. O. Box 70400

Sout hwest St ati on
Washi ngt on, DC 20024

Dear M. Carson,

I am a conputer science student at Stanford University and

was fortunate to be present at the hearings your office held
here on May 18-19. Part of the testinony of Dean Marks nearly
had nme | aughing out loud, so | amgrateful for the opportunity
to rebut him |In particular, I wish to address sone renarks
found on pages 179-183 of the transcript of the May 19 heari ng.

M. Marks dism sses the potential harmthe DMCA poses to

the rights of citizens as "hypothetical and specul ative"

while claimng that the I ack of access controls will lead to

a dimnution of digital entertai nnent content available to

the public. Concerns over a |law that has not yet gone into

ef fect are necessarily theoretical, but | would submt that his
doonsday prediction is even nore hypothetical and specul ative
because there is direct evidence to the contrary: the CD

The nmusic CDis a digital recording that has no encryption

or access controls of any kind. The CD market has grown to
nearly $13 billion in annual sales, and 78% of that market

is controlled by just five conpanies - EM, Universal, BM5
Warner Misic, and Sony Miusic. Cearly these conpanies are not
"reluctant to make their works avail able", despite the |ack

of technical control measures.

Not only are CDs unencrypted, they are reproduci ble using
readi | y obtai ned consumer equi pnent. CD recording drives for
personal conmputers have been avail able for over eight years.
They have been i nexpensive enough to be affordable for the
average conputer owner for three years, with prices dropping
so low recently that they have begun to appear as standard
archiving equi pnent on new PCs. These drives nake it easy to
create a perfect copy of a music CD onto a blank CD-R disc.

The cost of individual discs in small quantities was | ess

than $4 in 1997, and has now dropped to under one doll ar
Conpare this to the average retail price of a comercially
produced music CD, which has renai ned approxi mately $13 for the



past ten years. One woul d expect this vast price differential
to lead to nassive piracy and a drop in CD production if the

| ack of access control were really a disincentive to rel ease
new wor ks.

But this has failed to happen. 1In fact, according to the
Recordi ng I ndustry Association of America's 1999 year end
statistics, CD sales have continued to break records both in
dol I ar val ue and nunber of units sold, increasing at about
ten percent annually.

Why hasn't the nmusic CD industry collapsed under the weight
of piracy? M personal opinion is that it's because nost people
are not crimnals and the existing copyright |aws already work.

My concern with the scope of the DMCA is that it creates new
crimes and a new class of crimnals. The anti-circunvention
provi sion does not just outlaw attenpts at copying a protected
work, it outlaws nmeking any use of that work not foreseen by
the manufacturer. As soneone who does research involving
digital inmage fornmats, | ama potential nenber of this new
crimnal class. | have rented and purchased many novi es on DVD
and watched them wi t hout fear of prosecution. But if |I were
to attenpt to analyze the digital inages contained on those
discs, | would be violating the DMCA. This nmakes the | argest
exi sting body of data relating to nmy research unavail abl e.

The fact that the same novies are often available in anal og
VHS formats is irrelevant, since it is the digital format
itself and not the artistic content that is being investigated.

My constitutional right of fair use for academ c research has
been | egislated away for fear of "threats" to the interests of
copyright holders - threats that history suggests have very
little substance. | realize that the constitutionality of
this new law i s beyond the Copyright O fice's purview but

| hope that you will take a broad view in determ ning where
exenptions to it will be granted.

Thank you for holding these hearings and taking conments from
the public. | wish | had had as nuch opportunity to participate
before the | aw was drafted.

Si ncerely,

Davi d Hof f man



