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Requirements

for Granting an Exemption

The exemption must relate to at least some
works protected by copyright

e
.

The uses of the works must be noninfringing

Users must currently or in the next three years be adversely
affected in their ability to make such noninfringing uses

The technological protection measure (“TPM”)
must be the cause of such adverse effects

© 6 0 O




Requirements

for Granting an Exemption

Required Showing:
Protected Works

The proposed exemption must include at least some
works protected by copyright

 The law refers to a “class of copyrighted works”

 Exemptions should not be proposed for ideas,
facts, works in the public domain, etc.

M=




Requirements

for Granting an Exemption

Required Showing:
Noninfringing Use

The uses at issue are must be noninfringing, based on the
Copyright Act and relevant court decisions

 Itis not enough that a particular use could be noninfringing.
Rather, the Register will assess whether the use is likely to be
noninfringing based on current law

Noninfringing uses could include statutory exceptions for:

 Fairuse (17 U.S.C. §107)  Certain uses of computer
programs (17 U.S.C. § 117)

- Reproductions by libraries and  Reproductions for the blind or

archives (17 U.S.C. § 108) other persons with disabilities
(17 U.S.C. § 121)



Requirements

for Granting an Exemption

Required Showing:
Adverse Effect

Users must be adversely affected in their ability to make such
noninfringing uses, either currently or in the next three years

In addition, the TPM must be the cause of the adverse impact,
not marketplace trends or other technological developments

In assessing adverse effects, the Office must
balance the five statutory factors in section 1201



Requirements

for Granting an Exemption

Required Showing:
Adverse Effects — Statutory Factors

Factor 1: the availability for use of copyrighted works

 This includes any positive and negative effects of the
prohibition against circumvention has on the availability of
copyrighted materials

o Alternatives to circumvention should be real and not merely
theoretical



Requirements

for Granting an Exemption

These
factors
borrow
from
copyright
law’s
exceptions,
including
fair use

Required Showing:
Adverse Effects — Statutory Factors

Factor 2: the availability for use of works for nonprofit
archival, preservation, and educational purposes

Factor 3: the impact that the prohibition on the circumvention
of technological measures applied to copyrighted works has
on criticism, comment, news reporting, teaching,
scholarship, or research

Factor 4: the effect of circumvention of technological
measures on the market for or value of copyrighted works

Factor 5: such other factors as the Librarian considers
appropriate
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The Rulemaking Process

for Temporary Exemptions

Notice of Proposed Rulemaking

Public Comment
H First Round:

Supporters and Neutral

Public Comment
H Second Round:

Opponents

Public Comment
Final Round:
Supporters and Neutral

H Public Hearings

H Post-Hearing Questions or
Further Notice

H Register’'s Recommendation
Librarian’s Final Rule




Petition Phase

Submitting Comments — Submitter and Contact Information

|dentify the submitter

If desired, provide a means for others to contact the
submitter, or an authorized representative of the
submitter, by email and/or telephone

* Note that any information appearing in the petition
will be accessible to the public

e The submitters’ email address will be used to
remind parties of the streamlined process for
renewed exemptions



Petition Phase

Brief Overview of Proposed Exemption

Include a statement describing
the proposed exemption

rorcample

“A proposed exemption for owners
of 3D printers to circumvent TPMs
on firmware or software in 3D
printers to run the printers’ operating
systems to allow use of non-
manufacturer-approved feedstock.”

rorcample

“A proposed exemption for computer
programs in tractors that use lockout
codes to prevent farmers from
repairing broken tractor parts.”

Include:

The type of copyrighted work
needed to be accessed

The physical media or device on
which the works are stored or
the service through which the
works are accessed,

The purposes for which these
works need to be accessed; and

The types of users who want
access
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Public Comment Phase

During the public comment
phase, the Office hears
perspectives from
proponents, opponents,
and other parties who wish
to weigh in on the
proposed classes of works

There are three rounds of
public comments, which
aim to give the different
Interests a chance to
participate and respond to
others’ views

Long Comment Regarding a Proposed Exemption
Under 17 U.S.C. 1201
(Proposed Class #8)

L1 Check here if multimedia evidence is being provided in connection with this
comment

Item 1. Commenter Information

Picture

ors and Copyright Owners”). The Joint Creators and ¢
Own : 8 r C Steven J. Metalitz, 1. Matthew W
NﬂDl“i i S J

The Joint Creators and Copy
most creative and innovative com|

The Entertainment Software Association (“ESA™) represents g
nd nearly all of the major o game publishers i

sociation exclus:
that publi

software publishes ] C : b t protection pri
and consumer researc I property protection efforts.

T'he Motion Picture Association of America, Inc. (“MPAA™) is the voice e of the
st and most vibrant industries — the American motion picture, home video
MPAA works to advance the b s and the art of filmms
nent around the world. M include: W

that supports and promotes the creative and finan
ise the most vibrant record indust
stribute approximately of a a orded music produced and
In ort of it , the RI/ 510 t the intellectual
F sic labels; conduct consumer, industry and
technical research; and monitor and review state and federal laws, regulations and policies.




Public Comment Phase

Multiple Rounds of Comments

First round: legal and evidentiary submissions from those who
support a proposed exemption, as well as any neutral parties that
seek only to share pertinent information about a specific proposal

Proponents of the exemption should present their entire case
for the exemption during the first round of comments

Second round: legal and evidentiary submissions from those who
oppose a proposed exemption

Third round: legal and evidentiary submissions from supporters of
particular proposals or neutral parties

Submissions in the third round of comments should not
raise new issues, but should be limited to addressing
arguments and evidence presented by others
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Public Hearings Phase

Copyright Office holds
public hearings following
the last round of public
comments

The hearings are usually
held in Washington, D.C.
and in California

Participation in the hearings is optional



Public Hearings Phase

~#  The Office tries to identify
specific issues for parties to
address during the hearings
and may offer participants the
- ,w opportunity to demonstrate
1.:511 j’h._@-wﬂ’t‘ld“g Lﬁ;_j technologies that are
unknown to the Office

1l

The Office may ask for written
post-hearing questions if it
has additional questions

Parties are discouraged from submitting additional
written evidence at the hearing
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Register’s Recommendation and Final Rule

UNITED STATES COPYRIGHT OFFICE

After the comment and
hearing phases are
completed, the Register I
consults with NTIA and
presents a recommendation
to the Librarian of Congress

LIBRARY OF CONGRESS

Copyright Office

37 GFR P

The Librarian will review the
recommendation and issue
any exemptions




Disclaimer:

The United States Copyright Office is
providing general information about
section 1201 of the Copyright Act and its
rulemaking proceeding.

By law, the Office cannot provide legal
advice to the public.
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