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Undted States of ADwrica
of Congress
mmnnpc
W 2050
ashington, 29, 2002 ) 7078350
RE: Hearing oa Piracy of Inteficctaa) Property on Peey<o-Pexy Networks
Dear Represeatative Berums:

Iu resp to your request, I am respoadiag to aa amertion made in writien
testimoay for tomorruw’s Subcoamitree hearing oa “Piracy of Intellectus] Property oa
Peer-to-Peer Networks™ that USS. copyright law does not give copyright owners a scparste

lusive right of “making svallable.”

This statement reflects an incorrect understanding of U.S. copyright law. While
Section 106 of the U.S. Copyright Act does not specifically incluae anything called a
“making available” right, the activites involved in making a work available are d
under the exclusive rights of reproductioa, distribution, public dispiay and/or public
performance set out in Section 106. (See, e.g., New York Times Co., Inc. v. Tasini, 333 U.S.
483 (2001), Playboy Ensers., Inc. v. Frema, 839 F. Supp. 1552 (M.D. Fla. 1993), Playboy
Enters., Inc. v. Webbworld, Inc., 991 F. Supp. 843 (N.D. Tex. 1997), Marobie-FL, Inc. v.
National Ass 'n of Fire Equip. Disoribs., 983 F. Supp. 1167 (N.D. I1L 1997), Religioas Tock.
Cyr. v. Netcom On-Line Communication Servs., 907 F. Supp. 1361 (N.D. Cal 1995).) Which
of these rights are tuvoked in any givea context will depead oa the nature of the “weaking
available” activity.

lnbecu:ol‘lpeoﬂopurlmutucrlploldlqlcqyﬂgbudwortulolhor
ber g it available for other users of the peer to peer network te dewuleed,
ltinlnplyhmne(huuutthﬂlhmpeﬂornh;&edmludhm-lypcm
legally respoasible for afrt Making the work avaflabile ln this context coustitutes
ap infring of the exchust distridetion right, as well of the reproductioa right (where
the work is uplosded without the ssthorization of the copyright bolder). In the Ninth
Circuit’s decision in A&M Records v. Napster, the court held that “Napster users whe
upload file names to the seasch index for others to copy vielate plalatifis’ distridbation
rights.” (239 F.3d 1004, 1014 (9th Cir. 2001)).

As you are aware, in implemeating the new WIPO Copyright Treaty (WCT) sad
WIPO Performances and Phosograms Treaty (WPPT) in the Digital Milleanium
Copyright Act, Cougress determined that it was not necessary to add any additional rights
to Section 106 of the Copyright Act iu order to implement the “making svallabie” right
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wuder Article 8 of the WCT." Title I of the DMCA was Intended to, and did, fully
implement the WCT. As I stated {a my testimony before the subcommittee, “In our view,

(the bill] fully and adequstely mpk the obligations of the sew WIPO treaties,
without amending the law in lreu where s chnp Ismot req-lnd for lnphmhtbl -
Since existing U.S. law siready covered the activith P d ia a maki

right, “The treaties (did] ot require asy change in the substance of the cq:yrl;l( rights or
exceptions ia U.S. law.” (H. Rep.105-851 at 15.)

Please let us know If you have any (urther quastions or would like us to provide yoa
with a more detailed analyals.

Siacerely,

W 2 /o

Sabcommittee oa Courts, the Internet and Intellectus] Property
B-351A Rayburn Hoase Office Balldiag
Washingwoa, D.C. 20515

! Article 8 provido in pevdmet part that:

“lAjethors of Feury asd artistic werks shall enjoy the exclusive right of awtheriring sny
comumunication to the public of thelr werks, by wire or wirchus wmmms, including the making evallabls to the
Md““hﬁlmuwdhp&-’“mmhnn#d-:
time ndividually chears by them.” WCT, Articie § (emphusis addad.)



