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Year 2018 
Court United States Court of Appeals for the Second Circuit 
Key Facts Plaintiffs, record companies Capitol Records, LLC, Capitol Christian Music 

Group, Inc., and Virgin Records IR Holdings, Inc., own copyrights or licenses in 
sound recordings of musical performances. Defendant ReDigi is an Internet 
platform intended to create a legal marketplace for the resale of digital music files. 
To be able to sell a music file, a user must download and install ReDigi’s “Music 
Manager” software program, which verifies that the file was lawfully purchased. 
ReDigi’s transfer process, which it described as “data migration,” then breaks the 
music file into small blocks, which are transferred to ReDigi’s server such that the 
file never exists simultaneously on the user’s device and the receiving device. A 
user may then resell the file using ReDigi’s market function, and the purchaser 
may either download or stream the file. Plaintiffs filed a copyright infringement 
claim against ReDigi, alleging that ReDigi made unauthorized reproductions and 
distributions of Plaintiffs’ copyrighted works. After the district court entered a 
stipulated final judgment awarding Plaintiffs $3,500,000 in damages and enjoining 
the operation of ReDigi, Defendants appealed. 

Issue Whether an online platform’s reproduction of digital music files that had been 
purchased legally for the purpose of resale is a fair use. 

Holding The Second Circuit affirmed the district court’s determination on the question of 
reproduction, holding that even if the digital files ReDigi creates in the data 
migration process qualify as phonorecords, which could potentially make them 
eligible for protection under the first sale doctrine as codified in 17 US.C. § 109(a), 
ReDigi’s process involved the unauthorized reproduction of the music file, which 
“violated the rights holder’s exclusive reproduction rights under § 106(1).” The 
court then held that ReDigi’s reproduction of music files was not a fair use. The 
court found that the first factor, purpose and character of the use, weighed in favor 
of Plaintiffs. It reasoned that ReDigi does not change or add to the copyrighted 
work; rather, ReDigi “provide[s] a market for the resale of digital music files, 
which resales compete with sales of the same recorded music by the rights holder.” 
ReDigi’s commercial nature also weighed against finding a fair use. The second 
factor, nature of the copyrighted work, was neutral. The third factor, amount and 
substantiality of the portion used, weighed in favor of Plaintiffs because ReDigi 
makes reproductions of the entire copyrighted sound recordings. The final factor, 
effect of the use upon the potential market, also weighed in favor of Plaintiffs. 
Because “ReDigi’s replicas were sold to the same consumers whose objective in 
purchasing was to acquire Plaintiffs’ music” at a lower price, the court found that 
the last factor “weighs powerfully against fair use.” Balancing the factors, the court 
focused on “the substantial harm ReDigi inflicts on the value of Plaintiffs’ 
copyrights through its direct competition in the rights holders’ legitimate market.” 
Thus, the Second Circuit concluded that ReDigi’s reproduction of music files for 
the purpose of resale was not a fair use. 
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