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1995

Court

United States District Court for the Southern District of New York

Key
Facts

Plaintiffs, TJFR Publishing Co. and its president, Dean Rotbart, published
multiple newsletters about journalists. Plaintiffs also offered seminars to
public relations executives for which the audience was usually required to
sign confidentiality agreements. Defendants, J.R. O’Dwyer Co., Inc. and its
principal, Jack O’Dwyer, edited and published two magazines about public
relations (PR). At a national conference, plaintiff Rotbart addressed an
audience of PR professionals, including defendant O’Dwyer, without
requiring a confidentiality agreement. Defendants subsequently published
multiple articles and editorials on the speech, quoting and paraphrasing parts
of the talk. Defendants also distributed transcripts that they had created from
a tape recording of plaintiff’s speech.

Issue

Whether publishing editorials that quoted and paraphrased portions of a
public speech and distributing transcripts of the speech was fair use.

Holding

The court granted defendants’ motion to dismiss, finding that defendants’
publication of articles discussing plaintiff’s public speech and defendants’
distribution of the transcripts constituted fair use. The court held that
defendants’ purposes were to fairly and reasonably review, comment on, and
criticize plaintiff’s speech. The court deemed these goals to outweigh the fact
that the publication was commercial in nature. The court also found
defendants’ articles to be transformative because they sufficiently altered and
provided new insight on plaintiff’s work. Furthermore, the transcripts of the
speech were not published for commercial gain, but merely to prove the
accuracy of the quotations. The court also found that the initial errors in
transcribing the speech were not deliberate distortions and, therefore, did not
implicate the first factor. In terms of the second factor, the court determined
that it favored the defendants because, although it was indeed a creative
expression and technically unpublished, plaintiff de facto published the
speech because it was open to the public upon payment of a fee and was given
to more than two hundred people, of which he was aware that two reporters
were a part. Citing Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569 (1994), the
court also found the third and fourth factors to favor the defendants. The
court reasoned that even though defendants copied the “heart” of plaintiff’s
speech, defendant O’Dwyer, as a reporter, naturally chose the most significant
parts of the speech on which to report. The court also found that the news
report did not act as a market substitute nor did plaintiff argue that it affected
the speech’s value.
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