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(b) STUDY ON RESALE ROYALTIES.
(1) NATURE OF STUDY.-The Register of Copyrights, in con
sultation with the Chair of the National Endowment for the
Arts, shall conduct a study on the feasibility of implementing
<A) a requirement that, after the first sale of a work of
art, a royalty on any resale of the work. consisting of a
percentage of the price. be paid to the author of the work;
and
<B) other possible requirements that would achieve the
objective of allowing an author of a work of art to share
monetarily in the enhanced value of that work.
(2) GROUPS TO BE CONSULTED.-The study under paragraph (1)
shall be conducted in consultation with other appropriate
departments and agencies of the United States. foreign govern
ments. and groups involved in the creation, exhibition. dissemi
nation. and preservation of works of art, including artists, art
dealers. collectors of fine art, and curators of art museums.
(3) REPORT TO CONGRESS.-Not later than 18 months after the
date of the enactment of this Act. the Register of Copyrights
shall submit to the Congress a report containing the results of
the study conducted under this subsection.
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Droit De Suite:
The Artist's Resale Royalty
EXECUTIVE SUMMARY

Introduction:
On December 1, 1990, President Bush signed into law the Visual
Artists Rights Act of 1990 [VARA], which became generally effective on June 1,
1991, and grants to visual artists certain moral rights of attribution and
integrity.

Section 608(b) of that legislation requires the Register of

Copyrights, in consultation with the Chair of the National Endowment of the Arts,
to study the feasibility of implementing a resale royalty on the sale of works
of vi sua1 art.
The Copyright Office consulted with the National Endowment of the
Arts (NEA), and NEA provided the Office with suggested arts organizations that
should be contacted in the course of this study.

Subsequently, the Copyright

Office issued a Notice of Inquiry requesting public comment on enactment of a
federal resale royalty.

In particular, the Office sought comment from artists,

art dealers, auction houses, investment advisors, fine art collectors, and art
museum curators. The Copyright Office also published a second Notice of Inquiry
announcing that it would continue its investigation of resale royalties for
artists by holding two public hearings, one in San Francisco, on January 23,
1992, and another in New York, on March 6, 1992. Both Notices of Inquiry focused
principally on seven significant areas where adopting a federal resale royalty
would affect U.S. law and the art community: the potential effect on creation of
new works and the existing art market; the form of, beneficiaries of, and term
of the right; enforcement and collection mechanisms; whether the right should be

waivable and al ienable, and whether the Cal Hornia law should be preempted by
federal law.
The Office's study has two parts.

The Report itself sets out what

the Office found in examining and assessing all of the available data on the
issue of whether or not the benefit to visua1 artists from a royalty on the
resale of their works will outweigh any increased cost and potential decreased
purchases of works of contemporary art. The Appendix to the Report contains the
transcripts of the two public hearings and the Comment letters.
I.

The Foreign Experience With Droit de Suite
Like Puccini's "La Boheme," which opened with an artist and a poet

shivering in a Paris garret, the droit de suite grew from a European,
particularly French, awareness of the state of affairs of struggling artists at
the turn of the century.
Today, the droit de suite -- the right of an artist to collect a part
of the price paid when a work is resold -- is based on the premise that visual
artists are entitled to participate in an increase in the value of their works
in ways that are not otherwise adequately addressed by copyright law.
The copyright law's rights of reproduction and distribution are
better suited to exploitation of literary or musical works.

A visual artist's

expression is usually embodied in an end product, sold to a single purchaser.
The artist's current work and reputation continue to affect the value of that
earlier work. Many European countries, in the event of resale, allow artists to
benefit from any increase in value in their works.
In 1920, France became the first country to recognize the droit de
suite.

Today, some 36 countries have the resale royalty, and several other

countries are considering legislation to enact it. Roughly half of the countries
ii

that now purport to have droit de suite, however, lack implementing legislation.
The 1eve1 of commi tment and the characteri st ics of the nat i ona1 1aws vary wi de1y.
There have been efforts to standardize the resale royalty.
observers

argue that

internationalization.

the

droit

de

suite's

survival

depends

on

Some
its

The Berne Convention for the Protection of Literary and

Artistic Property contains statements of principle in favor of the droit de
suite.

The European Community has directed a study of the droit de suite that

may lead to its harmonization.
Whether the droit de suite will make the transition from an
idealistic notion to an international norm depends both on commitment to droit
de suite and creation of pract ica1 means to implement the goal of all owi ng
artists to share in the profit of their work once it has left their hands.
Those countries that have most successfully implemented the droit de
suite share certain characteristics.

In France, Germany, and Belgium, for

instance, the royalty is collected on the total resale price of the work.
Measuring the royalty by the resale price departs from the rationale of allowing
artists to participate in an increase in value, but is considered simpler and
more practical.

The difficulty in administering a royalty based on the

difference between the purchase price and resale price may explain the law's
disuse in countries such as Italy and Czechoslovakia.
Auctions are the minimum field of application in all countries which
have adopted the droit de suite, because auctions sales are easiest to monitor.
Including dealer sales increases the administrative challenge and the risk of
noncompliance. The French law originally applied only to sales at auction, and
Belgium has preserved this limitation. In 1957, France extended its law to sales
"through a dealer," but implementing rules never having been issued, the law
iii

still applies in practice only to sales at auction.

The French galleries do,

however, make payments to an artist's social security. The German law requires
a royalty on both auction and dealer sales, but in reality, Bild-Kunst collects
a flat percentage of gallery revenue paid partly to artists qualifying for droit
de suite, and partly to an artists social security fund.
Although the droit de suite is inalienable and non-waivable, in
almost all effective systems it may be transferred for purposes of collection
through an artists' collecting agency.
The collection of the droit de suite through authors' societies is
considered essential to a successful resale royalty. Only those countries with
active and efficient national authors' societies, such as SABAM in Belgium, Bild
Kunst in Germany, and SPADEM and ADAGP in France, have effectively implemented
the droit de suite.
In addition to discussions within the European Community that may
result in harmonization of droit de suite, there have been other recent studies
and international conferences where droit de suite has been discussed as one way
to improve the artist's economic status.
II.

The U.S. Experience With the Artists' Resale Royalty
The concept of droit de suite was introduced in Paris in the 1920's,

and there have been efforts to realize this European concept in the United States
since as early as 1940. In the early 1960's, proposals were made to incorporate
droit de suite into state or federal law in the United States.

To date, only

California's efforts have resulted in law. The proposals for a federal law have
engendered a great deal of controversy.
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The European models have had varying

degrees of success, and Congress requested this study to determine the
feasibility of implementing an effective resale royalty in the United States.
The first efforts to gain such a right in this country were made by
individual artists, writers, or lawyers who pressed for a resale right through
art unions, art journals, or private contracts for sales of art works.

In 1940

artist Grant Woods attempted to get fifty percent of the appreciated value on
resale via a contract after one of his earlier paintings quadrupled in value in
a short period. Opinions differ as to whether such contracts can bind subsequent
purchasers of art works without some sort of public registry.
These individual efforts were kicked into high gear in this country
by a well-publicized auction at which collector Robert Scull sold for $85,000 a
Robert Rauschenberg painting he had purchased for less than $1000 a decade or so
earlier.
The State of California passed a resale royalty law in 1976. The law
mandates a five percent royalty of the resale price to the artist when a work is
reso1din Cal Horn i a or resold anywhere by a Cal Horn ia res ident.
artists report significant financial gain under the law.

Severa1

However, the law is

widely criticized as underused and underenforced, and a 1986 survey of California
art i sts and dealers was i nconc1usive.

Some commentators c1aim that the 1aw

places California's art market at a competitive disadvantage, but others say that
it has had no effect on the California market.
Some commentators rna i nta in that the 1aw is preempted under the
federal copyright law. The California law withstood a preemption challenge under
the 1909 Copyright Act, but cases and commentary since then have suggested a
different result under the 1976 Copyright Act. Any state resale royalty scheme
may be preempted under section 301 of the 1976 Act because it inhibits the
v

section 106 distribution right as modified by the section 109 "first sale"
doctrine (which allows the owner of a lawfully-made copy, including an original,
to dispose of that copy as he or she pleases).

Given potential problems of

preemption, enforcement, and multiple application, any droit de suite that is
enacted in the United States should be at the federal level.
Since the

mid~1970's,

several bills have been introduced in Congress

regarding resale royalties and moral' rights for visual artists.

In 1978,

Representative Henry Waxman introduced legislation calling for a five percent
royalty of the gross sales price of works sold in interstate or foreign commerce
for $1000 or more.

In 1986 and 1987, Senator Edward Kennedy and Representative

Edward Markey sought a seven percent royalty of the appreci ated val ue - the
difference between the purchase and resale price.

Instead of private artists'

ri ghts soci et i es to collect royalt i es , both the Waxman and Kennedy-Markey
proposal s rel ied on government agencies to enforce the droit de suite.

The

Waxman bill would have created a National Commission of the Visual Arts to
register works and collect royalties.

The Kennedy-Markey proposal required

artists and sellers to register with the Copyright Office.

The Kennedy-Markey

bills also would have granted limited moral rights of paternity and integrity.
After United States adherence to the Berne Convention, the Congress
reexamined moral rights for authors and decided to address the issue of moral
rights for visual artists separately.

Under the Visual Artists Rights Act of

1990, certain moral rights were integrated into the copyright law. Proposals for
droit de suite failed to garner consensus.

Instead, the new law directed the

Copyright Office to conduct a study on the feasibil ity of implementing an
effective resale royalty in this country.

vi

III. Analysis of Written Comments and Hearings
The Visual Artists Rights Act of 1990, signed into law by President
Bush on December 1, 1990, grants to visual artists the moral rights of
attribution and integrity.

The law also requires that the Register of

Copyrights, in consultation with the Chair of the National Endowment for the
Arts, study the feasibility of implementing a resale royalty on the sale of works
of visual art.
Pursuant to th is mandate, the Copyri ght Office consulted with the NEA
and published a Notice of Inquiry seeking public comment on significant questions
posed by droit de suite. The Office also held two public hearings. However, the
Office did not conduct an independent empirical study, and the administrative
record contains insufficient empirical evidence comparing the respective
remuneration of visual artists and other creators.

Most commentators espoused

the grant of resale royalties, maintaining that visual artists are treated
differently than other creators under the copyright law.

A vocal minority,

including some artists, opposed the grant of resale royalty rights.

Some of

those who favored the resale royalty in principle made suggestions for improving
the application of the California system.
Public comment was split on the question of whether royalties would
prOVide an incentive for the creation of new works. Some argued that increased
revenue would encourage further creation, while others maintained that artists
create for other than financial reasons. Still others said that, in any event,
royalties are too remote and uncertain to encourage creation.
There was similar disagreement on the anticipated effect of royalties
on the marketplace. On the one hand, it was said that royalties would be like
other costs associated with art transactions, and would have little or no effect
vi i

on the market. Others warned, though, that the application of royalties would
damage an already depressed art market.
Commentators also disagreed on the relevant categories of works that
should be covered by the royalty.

They also varied considerably--from two

hundred to five thousand dollars -- in the threshold amount suggested to trigger
the royalty.

But almost all commentators stated that the royalty should be

applied regardless of whether a work increased in value.
Wi th respect to the suggested rec i pients of the royalty and the
international implications of granting the right, some commentators declared that
royalties should be extended to foreign artists whose works are sold in the
United States.

Others maintained that either U.S. citizenship or residency

should be required, whether or not the work was created here.

Most agreed,

however, that the royalty right should be coextensive with the term of copyright
protection.
There was less unanimity about whether the right should be applied
retroactively. Berne Convention reciprocity was the principle argument advanced
in favor of retroactivity.

But there was disagreement about whether royalties

should apply to works in existence at the date of enactment of the legislation
or to works protected in the country of origin at that time.

Some opposed

retroactivity generally.
Concerning the issue of administration and collection of the royalty
right, commentators pointed to the Cal Hornia experience with private enforcement
and recommended the European approach of collective administration of royalties.
In California, artists were concerned with enforcing their rights, litigation
expenses, and the fear of retribution after demanding royalties from sellers and
galleries. In France, by contrast, the country most familiar with monitoring and
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collecting the royalty, the right is handled by agreement between auction houses
and artist collection societies.
Even though most bel ieved that the right was best administered
collectively,

there was disagreement about the need for a registration

requi rement.

Some suggested some form of art regi stry, but opponents were

concerned about the privacy interests of parties to art transactions in not
having their purchases and sales prices made public.
Most agreed, in any event, that the royalty should not be applied to
gift transactions, although some felt that a barter arrangement -- as opposed
to an outright sale -- should trigger the royalty.
Except to enforce collection, there was strong opposition to making
the royalty right either waivable or alienable, lest young artists be pressured
into waiving their rights. Advocates of free alienability countered that a non
waivable right interfered with contractual freedom, and that such a right was
necessary to encourage the risky purchase of works of young artists.
Finally, all commentators favored preempting California's law, if a
nat iona1 resale royalty 1aw was passed.

One sllggested, however, that states

should be free to provide greater levels of protection than the federal minima.
IV.

Integration of the Resale Royalty into U.S. law

Advocates of the resale royalty right point to the difference in the
copyright law's treatment of fine visual artists, on the one hand, and authors
and composers, on the other, to justify the payment of a royalty to the artist
on the resale of his creations.
argued, is to authors who exploit

The principle benefit of copyright, it is
I11Ult oj

p1e copi es of works through ei ther

reproduction or performance. Fine visual artists cannot fully avail themselves
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of these economic rights, since they create in unique or limited copies and their
principal means of exploiting their intellectual property rights are through the
sale of their works or public display. The former is usually a one-time right,
while the latter is extinguished through the First Sale doctrine, or limited by
the competing displays of owners of copies or, in the case of unique works, the
physical reality that only one person can display the same work at one time.
Yet it is argued that the comparison between paintings and
sculptures, for example, and books and sound recordings, is inapposite. Although
authors who create numerous copies can reap the benefits of multiple
exploitations of their works, they also have to sell a large number of copies
because they make such a small royalty on each one. The value of works of art,
on the other hand, is determined by scarcity and artists do not require the same
level of demand to secure a living.

It is also not clear that the substitution

of one owner of a painting for another is an additional exploitation of the work,
as is the case with the sale of another copy of a book or sound recording.
Because the Copyright Office lacks hard data and quantifiable
experience to make such a comparison, however, it cannot compare the respective
remuneration of artists and other creators with any empirical certainty.
Instead, it must base its conclusions on anecdotal evidence and existing
literature, with the attendant imprecision.
Some argue that, consistent with one of the constitutional purposes
of copyright, the potential for increased remuneration is a potent incentive for
creation. Yet there is evidence that resale royalties benefit only a very small
percentage of artists and will depress prices for works in the primary market,
possibly chilling rather than stimulating the incentive to create. When all is
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said and done, though, the royalty may be absorbed, like other costs associated
with art transactions, without causing a ripple in the art market.
Even assuming that the U.S. Copyright Act does discriminate against
fine visual artists, the resale royalty does not appear to be the best way to
level the playing field.

The United States is a member of the Berne Convention

and provides moral rights to visual artists, but the notion of an encumbrance
attaching to an object that has been freely purchased is antithetical to our
tradition of free alienability of property.
Moreover, the royalty also raises significant privacy concerns with
art transactions, since artists would need to obtain information about sales
pri ces and ownersh i p that sellers, purchasers and others may not want to
disclose.
And though the point is subject to disagreement, there is some
evidence that the royalty has had an adverse effect on the art markets of several
countries and the State of California. Most significantly, the effectiveness of
the royalty depends on the frequency of resales within the designated period, and
there is no clear evidence that these occur with any regularity.
Indeed, even in the countries that support royalties and have had
experience applying them, the administration of the right has been fraught with
problems.

In France, the birthplace of the concept, the royalty is applied to

the total sales price of works of art, departing from the principled rationale
of permitting artists to participate in the increased value of their works, and
introducing an additional note of unfairness, since artists share only in
increases and not losses in the value of their works.

Moreover, the droit de

suite is applied only to auction houses, even though one estimate is that as many
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as four times the number of sales occur through galleries and private
transactions.
The German approach to resale rights reasons that the increased value
of a work was always latent in it and is due to the artist's continuing work.
Market forces, rather than any metaphysical concept, drive the price and terms
of an exchange and determine value.

In a free market, there is arguably no

latent value of an object, rather it is only as valuable as the price a willing
buyer will pay a willing seller at a given time. There are also factors other
than the continuing efforts of the artist that raise the value of a work.

In

addition, even though the application of the royalty to increases in the value
of works, rather than the total sales prices, is much fairer, the complexity of
calculations make a royalty based on appreciation difficult to implement.
The Belgian approach, based on the contract principles of changed
circumstances and unjust enrichment, shares many of the same shortcomings. The
putative enrichment is based on a contract between a willing seller and buyer
that was legitimate at the time of the transaction.

It is only later when the

work increases in value that the price becomes insufficient.

And for unjust

enrichment to be two-sided and truly equitable, the seller would have to be
permitted to deduct the costs of resale and ownership.
Moreover, even aside from the inherent problems of the resale
royalty, some argue that it does not fit within our economic system. The royalty
may encumber future sales and depress the art market. And to the extent that
works of visual art can be substituted readily by another commodity, patterns of
demand are altered and prices and sales volume are reduced.

It

also may be

argued that artists do not take full advantage of their reproduction rights. And
because almost all works of living artists decline in value, and purchasers are
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not permitted to deduct these losses on their taxes -- even though any gains are
fully taxable -- an additional levy on the resale of art works may be viewed as
a deterrent to, rather than an incentive for, the collection of modern art.

v.

Conclysions and Recommendations
In Europe, author's rights have evolved around the recognition that

intellectual creations, particularly in art, deserve special protection. Droit
de suite, which developed in Europe, derives from the moral right of paternity,
connecting authors with their creative progeny, even after alienation of the
works.

From th is perspect i ve, art i sts benefit as a matter of equ i ty, not

welfare, from increases in the value of their fine art.

Such increases, it is

believed, are based on the artist's continued work, and purchasers should not be
unjustly enriched through the artist's continued evolution.
In the United States, on the other hand, copyright legislation is
grounded in the constitutional clause, which motivates creativity, while
encouraging the broad public dissemination of works.

In U.S. copyright law,

works created in numerous copies are commercially exploited by the indirect
communication of a copy to the public,
performance.

through either reproduction or

A critical value of fine art lies in its uniqueness.

Visual

artists are paid only for the initial sale of their works and have limited
markets for the exploitation of their reproduction rights. Some argue that the
U.S. copyright law, which is driven typically by economic exploitation of many
copies, has failed to provide economic incentives for fine visual artists who
create works in unique or limited copies.

Because of the First Sale doctrine,

artists also lose their potentially most remunerative right -- that of public
display -- once they sell their creations. Reasoning that other authors have an
easier time exploiting their works through copyright, advocates justify the
xi i i

resale royalty as the artist's compensation for the lack of a marketable
reproduction right.
Although authors who do not create unique works can produce numerous
copi es or 1i cense numerous performances and reap the benefits of continued
royalties, the value of works of fine art is determined in part by scarcity and
the art does not require the same level of demand to secure a living for the
artist.

Indeed, in this respect, even though fine artists cannot avail

themselves optimally of reproduction rights, it may be argued nevertheless that
the copyright scheme favors such artists who have fewer works to market.
Moreover, successful artists -- who typically will garner more income from droit
de suite -- secure ever increasing prices as their reputations grow and they sell
successive works.
Undoubtedly, the enhanced reputation of a creator has a positive
effect on future sale prices for every kind of authorship. Some other countries
try to even out disparities when an artistic work appreciates a great deal after
the initial sale, but it is not clear how successful these efforts have been.
Although several European authorities maintain that the royalty has
not adversely affected their art markets, others maintain that the presence of
the royalty has hindered several European art markets.

It is not clear what

conclusions can be drawn from the California experience.

Evidence is

inconsistent about the extent to which the resale has affected sale of
contemporary art in California, and the number of sham sales which have been
shifted to other jurisdictions.

On the other hand, it is clear that the

California resale right has not been fully realized.
The argument is also made that the royalty benefits only successful,
well-established artists, and that most artists, who lack a resale market, will
xiv

suffer in the primary market as prices are depressed, anticipating the future
royalty payment.
The usefulness of the royalty depends, as well, on the creation of
the type of art that Congress wants to encourage. To be effective the droit de
suite must be an incentive to produce works that will be resold -- ideally, easel
paintings and traditional sculpture, where conception is embodied in a single
object, or a very few copies.
Implementation of the royalty would require the qualification of the
First Sale doctrine. The copyright law recognizes a distinction between a work
and its material embodiment. This separation largely disappears, however, when
a work is created in unique form.

Once a collector has purchased an original

painting, for example, the artist no longer possesses either the work or the
object to display, whether or not he or she has retained his copyright. And even
if the artist creates several copies of a work, he or she must compete with the
copy owner's right of public display.
Based on its analysis of the foreign and California experience with
droit de suite, the administrative record, and independent research, the
Copyright Office is not persuaded that sufficient economic and copyright policy
justification exists to establish droit de suite in the United States. Neither
the administrative hearing process nor independent research supplied the Office
with sufficient current empirical data.

Therefore, the Office could not

accurately compare the respective remuneration of authors who create in many, and
artists who create in limited, or unique, copies. Any conclusions that we could
make about the number of artists who would benefit from the resale royalty would
be based on anecdotal evidence and limited sample size.

Most significantly,

there is no clear evidence indicating the frequency of resale of works of fine
xv

art.

Thus, even if Congress determines that the Copyright Act does treat fine

visual artists in a manner less favorable than authors or composers, it is not
clear that the resale royalty right is the best means to offset this
disadvantage, particularly if it is not triggered with any frequency within the
copyright term.
The international community is now focusing on improving artists'
rights, including the possibility of harmonization of droit de suite within the
European Community.

Should the European Community succeed in harmonizing

existing droit de suite laws, Congress may want to take another look at the
resale royalty, particularly if the Community decides to extend the royalty to
all its member States.
Many countri es currently offer alternative sol ut ions to "improve
artists rights that the United States might want to consider.

Although the

Copyright Office does not necessarily endorse any alternative solution, Congress
might want to consider these alternatives:

1.

Broader Public Display Right
Assuming that fine visual artists cannot exploit their intellectual

property rights adequately under the existing copyright law, some form of a
broadened public display right might be an alternative to the droit de suite.
Rather than depending on frequent resales within the specified royalty term, a
considerable problem of the droit de suite, the display right would be triggered
by the typical manner of exploitation of works of fine art -- public display.
Museums and pub1ic art gall eri es mi ght pay a fee to di sp1ay works of art
publicly.
In theory, section 106(5) of the Copyright Act already provides
creators of pictorial, graphic and sculptural works with a public display right.
xvi

However, the right is cut off by the First Sale doctrine in section 109(c), that
permits the owner of a copy to display his or her work publ icly to viewers
present at the place where the copy is located. Thus, with the sale of a unique
work, the copyright owner is left with nothing to display, and with works created
in limited copies the creator and object owner may mount competing displays.
2.

Commercial Rental Right.
Under existing law, if a work of art is alienated solely by rental,

the artist retains the exclusive distribution right.

However, very few artists

have the market power to structure the art transactions so that works are rented
and ownership of the copy of the work does not pass to the purchaser.
Even with works that are sold, the Copyright Act could be amended to
allow the distribution right to survive with respect to commercial rental. The
owner of the copy would receive the object, while the artist would retain the
right to exploit the work by commercial rental.

Thus, the owner of the copy

would pay the artist a royalty for any commercial rental of the purchased work.
3.

Compulsory Licensing.
Another way to balance the interests of artists and collectors would

be through some form of compulsory licensing and modification of section 109.
Upon payment to an artist of the purchase price for a work and a licensing fee
for public display, the owner of a copy would be free to display the work without
having to negotiate terms with the artist.
4.

Federal Grants and Art in Federal Buildings.
Congress could also encourage artists by increasing federal grants

or by increasing funding for purchase of artworks for federal buildings.
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C.

MODEL DROIT DE SUITE SYSTEM
Should Congress determine that federal droit de suite legislation is

the best way to help artists, the Copyright Office suggests consideration for the
following model system.
1.

Oversight of the Droit de Suite: Collection and Enforcement
The droit de suite has been effectively implemented only in those

countries with active and efficient national authors' societies, such as SPADEM
in France and Bi1d-Kunst in Germany.
Therefore, the Copyright Office suggests the Congress consider
collective management of the droit de suite through a private authors' rights
collecting society. The collection of art resale royalties would be handled on
a direct or contractual basis, similar to collection of musical performance
royalties by ASCAP and BMI.
The Office could serve a record-keeping function similar to the arts
registry proposed in the Kennedy-Markey bills.

Copyright Office records would

be available to the artists' rights societies for purposes of collection,
enforcement, and distribution.

If a resale royalty were adopted in the United

States, and particularly if it were extended to include dealer sales, the Office
anticipates that a collection system with elements similar to the French or
German systems would have the best chance of success.
2.

Types of Sales
The Copyright Office suggests that, if a resale royalty is enacted

in the United States, it should apply initially only to public auction sales.
Auction sales are easiest to monitor.

Including dealer sales -- or private

sal es, as proposed in the Waxman and Kennedy-Markey bi11 s -administrative and enforcement challenge.
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ncreases the

Measuring the Rovalty

3.

Based on the California and European experiences, a flat royalty of
between three and five percent on the total gross sales price of the work seems
most appropriate. There would be no need initially to set a threshold price to
trigger the royalty mechanism if the royalty were applied initially only to
auction sales, because auction sales usually deal in works with a minimum floor
price. Similarly, there may be no practical need to legislate a floor price for
dealer sales:

Although one arts organization recommended a threshold resale

price of as high as $5000 to trigger the droit de suite, and Kennedy-Markey
called for a threshold of $1000, other groups called for figures as low as $250
or $500.

Again, most art dealers trade only in works of at least that value,

particularly in the resale market.
In those countries that have most successfully implemented the droit
de suite, including France, Germany and Belgium, the resale royalty is measured
on the total resale pri ce.

Measuri ng the royalty by the resale pri ce departs

from the rationale of allowing artists to participate in an increase in value,
but is considered simpler and more practical.

The difficulty in administering

a royalty based on the difference between the purchase price and resale price may
explain the law's disuse in countries such as Italy and Czechoslovakia.
Any resale royalty legislation could contain a rebuttable presumption
that a work has increased in value between the time of purchase and resale. The
purchaserjreseller would have the burden of proving to the collecting society
that a work had not appreciated in value and that a royalty was not due.
4.

Term

A term for the droit de suite coextensive with copyright seems
appropriate.

Under the current copyright law, this is life of the author plus
xix

50 years. Should the European Community adopt a term for the droit de suite of
life plus 70 years, there would be justification for similarly extending the term
here.
The droit de suite would be descendible in a manner analogous to
copyright.
5.

Foreign Artists
The resale royalty would be applied to foreign artists on the basis

of reciprocity.

This is consistent with the Berne Convention and the general

consensus.
6.

Alienability
The Berne Convention recognizes an inalienable right to the resale

royalty. The Office concludes that if a resale royalty is enacted in the United
States it should be inalienable, but transferrable for purposes of assigning
collection rights.
waivable.

The Office also suggest that the droit de suite be non

However, this latter suggestion may be subject to the ul t imate

resolution of the waivability of moral rights in the United States.
7.

Type$ of Works
The Copyright Office suggests that any droit de suite legislation

apply to works of visual art as defined in 17 U.S.C. S101 and in the Visual
Artists Rights Act of 1990, with the following exception:

For works in limited

edition, the Copyright Office would suggest that the statute should fix the
number of copies to which the resale royalty would apply at 10 or fewer.
8.

Retroactivity
The Office suggests that, if Congress adopts a droit

~

suite, it

should make the law prospective only, i.e., effective only as to the resale of
eligible works created on or after the date the law becomes effective.
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INTRODUCTION

The idea of a resale royalty for visual artists owes its origin to
developments in Europe, primarily in France.

This idea, almost universally

referred to as the droit de suite, is the right of artists to participate in the
proceeds of resales of their works. Since the French enacted the droit de suite
in 1920, thirty-six other countries and the State of California have adopted the
resale royalty, although only a handful of those countries have fully implemented
it.
The

u.s.

Constitution authorizes Congress to enact federal copyright

laws to encourage creativity, but it also requires Congress to balance the
artist's incentive to create against the public's interest in widespread
dissemination of works.

After the United States joined the Berne Convention,

Congress began to reexamine the question of whether or not it should
moral rights for visual artists in the Copyright Act.

provi~e

In so doing it also

reexamined the question of whether or not there should be a resale royalty for
artists.
On December 1, 1990, President Bush signed into law the Visual
Artists Rights Act of 1990 [VARA], which became generally effective on June 1,
1991, and grants to visual artists certain moral rights of attribution and
integrity.

Section 608(b) of that legislation requires the Register of

Copyri ghts, 'j n consul tat ion wi th the Chair of the Nat i ona1 Endowment of the Arts,

to study the feasibility of implementing a resale royalty on the sale of worKs
of visual art.
The Copyright Office consulted with the National Endowment of the
Arts (NEA), and NEA provided the Office with suggested arts organizations that
should be contacted in the course of this study.

Subsequently, the Copyright

Office issued a Notice of Inquiry requesting public comment on enactment of a
federal resale royalty for visual artists.

Particularly, the Office sought

comment from artists, art dealers, auction houses, investment advisors, fine art
collectors, and art museum curators.

The Copyright Office also published a

second Notice of Inquiry announcing that it would continue its investigation of
resale royalties for artists by holding two public hearings, one in San
Francisco, on January 23, 1992, and another in New YorK, on March 6, 1992. Both
Not ices of Inquiri es focused pri ncipa11 y on seven si gnifi cant areas where
adopting a federal resale royalty would affect u.S. law and the art community:
the potential effect on the creation of new worKs and the existing art marKet;
the form of, beneficiaries of, and term of the right; enforcement and collection
mechanisms; whether the right should be waivable and alienable, and whether the
California law should be preempted by federal law.
Initial public comments were due on June 1, 1991. The first hearing
was held in California and focused primarily on the experience under the
California law which went into effect in 1977. The second hearing held in New
YorK expanded the universe to consider what the international experience had been
with droit de suite and also to investigate the potential effect of such a law
2

on the entire American art community, including both artists and those associated
with use of their work.s.
Most commentators, in both the public comment period and the
hearings, supported a resale royalty and maintained that visual artists should
not be disadvantaged relative to other creators who do receive royalties.

A

vocal minority, including some artists, opposed the grant of resale royalties.
In addition to reviewing the material contained in the two hearings
and the pUblic comments, the Office explored the international experience with
droit de suite through consultation with representatives who had direct
experience witn the system and review of available printed materials discussing
what the foreign experience had been. The Office reviewed provisions in both the
Berne Convention and the Tunis Model Law that permit but do not require droit de
suite, and specifically sought information on the status of the European
Community's plan to harmonize droit de suite in member countries--seven of the
EC countries already provide such a right.

The Office also look.ed at a number

of international or national studies on droit de suite and other legal or
economic analyses of the resale royalty right.
witnesses and pertinent organizations,
admi nistrati ve record.

Finally, the Office contacted

as necessary,

to supplement the

The record, however, does not contain suffi ci ent

empirical evidence comparing the respective remuneration of visual artists and
other creators to help determine whether visual artists actually are disadvan
taged under current copyright law.

3

The Office's study, Droit de Suite: The Artists Resale Royalty, has
two parts.

The Report i tseIf sets out what the Copyri ght Office found in

examining and assessing all of the available data on the issue of whether or not
the benefits to visual artists from a resale royalty would outweigh any increased
costs and posst ble decreased purchases of works of contemporary art.

The

Appendix to the Report contains the transcripts of the two public hearings and
the comment letters.
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I. THE FOREIGN EXPERIENCE WITH DROIT DE SUITE

A.

OVERVIEW OF THE HISTORICAL DEVELOPMENT OF DROIT DE SUITE IN EUROPE
Droit de suite is the right of an artist to "follow" or participate

in the proceeds realized from the resale of the tangible embodiment of his or her
work. '
Like Puccini's "La Boheme," which opened with an artist and a poet
shivering in a Paris garret, the droit de suite grew from a European,
particularly French, awareness of the penurious condition of struggling artists
at the turn of the last century.
Today, the right of an author of a work of visual art to share a part
of the proceeds paid when the work is resold

2

is based on the premise that

visual artists are entitled to participate in an increase in the value of their
works in ways that are not otherwise addressed by copyright law.
Traditional copyright law seems to discriminate against visual
artists.

"rhe rights of reproduction and distribution are better suited to

exploitation of literary or musical works.

A visual artist's expression is

usually embodied in an end product, sold to a single purchaser.

The artist's

current work and reputation continue to affect the value of that earlier work.
Many European countries have adopted the principle that, in the event of resale,
the artist should benefit from any increase in value.
1

3

2 M. Ni.-er, Nimmer on Copyright 8-374 (1991).

2

Robert Plaisant, The French Law on Proceeds Right: AnalYsis and
Critique in Legal Protection for the Artist IV, IV-l (M. NilRer eel. 1971)
[hereinafter Plaisant].
3

1!! Lt1lian de Pierredon-Fawc:ett, The Droit de Suite In Literary and
Artistic Property 11-12 (1991).
5

Although the impetus of the droit de suite was largely economic -
to remedy the perceived unfair condition of the artist -- the right depends on
this idea of moral entitlement to justify a limitation on the purchaser's
absolute ownership of the tangible embodiment of the work..

An artist is

4

entitled to participate in the increased value of earlier work. as a matter of
equity, not as a matter of wel fare, because the increase results from the
artist's continued work.; otherwise, the original purchaser is unjustly enriched
from the artist's continued evolution. The proceeds right has evolved around an
awareness that intellectual creation deserves special protection.

6

In 1910 the French legislature introduced the first recognition of
the distinction between ownership of an object in which a work. is embodied and
rights retained by the author even after transfer of the work..

8

The Law of

April 9, 1910, overturned a 1842 decision of all divisions of the Cour de
Cassation that the sale of a painting gave the "purchaser full.
the object sold with all its appurtenances."

ownership of

7

One commentator characterizes the development of the proceeds right
within the evolution of copyright law: "The evolution of the law of artistic and
literary property shows a gradual extension of these limitations at the expense
of the owner of the work. of art and for the benefit of the artist who created it.
4

Id. at 5, 30. See also Rax-Planck-Institut fur auslandlsches und
lnternationales Patent-, Urheber- und Vettbewerbsrecht, The Droit de Suite in
Ge~an Law in Legal Protection for the Artist VI, VI-35 (M. Ni.-er ed. 1971)
[hereinafter Max Planck StUdy].
Ii

Fawcett, supra note 3, at 17. See also ide at 26-27 (noting tendency
to refer to a painting as -a Matisse,- -a Picasso- or -a Bonnard-) •

•

Id. at 8.

7

Id. at 151 (citing 1842 Recueil Dalloz, Periodique et critique [D.P.]
I 304; 1842 Recuel1 Sirey, Jurisprudence [So Jur.] I 396).
6

In this evolution, the droit de suite was a new limitation on the right of the
owner of artistic works in favor of the artist."

8

Droit de suite is a French export. The phrase comes from French real
property law, where it impl ies a retention of rights despite changes in
ownership.

In French real property law, droit de suite enables the rights

9

holder to seize property in the hands of a third party.

An owner of real

10

property may pursue the realty even in the hands of a bona fide taker.

11

A

French lawyer introduced the concept of droit de suite for visual artists on
February 25, 1893, in an article in the Chronique de Paris.

12

Since then, its

popularity on other shores has risen and fallen with fashion.
In 1920, France became the first country to recognize the droit de
suite in law.

13

Other countries followed France's lead, but with little

uniformity. A patchwork of countries have stitched together the varied patterns
of droit de suite from a few references in the Berne Convention
Law,

16

8

•

14

and the Tunis

a model for the smaller, developing countries.

Fawcett, supra note 3, at 9 •
Id. at 3.

10

Id.

"

Id.

12

Id. at 2.

13

Plaisant, supra note 2, at IV-I.

14

Berne Convention for the Protection of Literary and Artistic Worts

(1886), revised at Brussels (1948) and Paris (1971), Art. 14, reprinted in
Fawcett, supra note 3, at 200. Statellents of principle in favor of the droit de

suUe were incorporated into the Berne Convention during the Brussels Conference
of 1948.
15

Model Law of Tunis, Adopted March 2, 1976 at Tunis, reprinted in
Fawcett, supra note 3, at 201.
7

Presently thirty-six countries are identified as having a resale
royalty right.

18

In those countries that have adopted the droit de suite,

there are significant differences.

Some of these distinctions concern how the

proceeds right is measured; the types of work whose sale is subject to the droit
de suite; and the level of enforcement or comitment the country has given to the
concept.
For example:
•

Measuring the proceeds right:

Belgium modeled its 1921 law

after France's, measuring the right by the total resale price,

17

while the yardstick of Czechoslovakia's 1926 law gave artists
a percent of a "disproportionally large" profit obtained on
resale.
•

18

Types of works: Most countries apply the law only to original
works of visual art, but the Uruguayan and Czechoslovakian
laws apply to alienation of any literary or artistic work.

19

1.

The countries include: Algeria, Belgiu., Benin, Brazil, Burkina
Faso, CUleroon, Central Africa, Chile, Congo, Costa Rica, Czechoslovakia,
Equador, France, Ge~any, Guinea, Hungary, Holy see, Italy, Iraq, Ivory Coast,
Loas, Lux_bourg, lIadagascar, lIall, IIonaco, IIorocco, Peru, Philippines, Portugal,
Rwanda, Senegal, Spain, Tunisia, Turkey, Uruguay, and the fo~r Yugoslavia.
Poland rescinded its artists' royalty legislation in 1952. 'rhe State of
California in the United States also has resale royalty legislation.
17

Belgian Law of June 25, 1921, I.posing, in the Case of Works of Art,
Sold at Public Auctions, a Levy in Favor of the Artists of the Works Sold,
reprinted in Fawcett, supra note 3, at 204 [hereinafter Belgian Law].
18

See infra
Czechoslovakian law).

notes

185-95 and

1.

text

(discussing

See infra notes 184-92 and acca.panying text (discussing laws of
Uruguay and Czechoslovakia).
8

•

Level of Ca..itlent: Poland enacted a resale royalty law in
1935,

20

but rescinded it in 1952.

Italy passed a

21

complex droit de suite statute in 1941,

22

but the royalty

right in that country is virtually ignored in practice.

23

Of the 36 countries identified as having resale royalty
legislation at least 17 lack implementing legislation or
procedures for collecting the royalty.

24

Practically

speaking, in these countries, the droit de suite 1s recognized
in name only.
The Copyright Office examined the provisions in all of the foreign
countries that claim they have droit de suite, but this chapter will focus on
selected

representative countries and

the development of multinational

expressions of the right.

zo

3, at 248.

Polish Law of Ray 22, 1935, art. 29, reprinted 1n Fawcett, supra note

21

Resale Royalty-- A New Right For Artists 69 Australian Copyright
Council 4 (19a9).
22

Italian Law of Apr. 22, 1941, art. 144-55, reprinted in Fawcett,
supra note 3, at 235-37.
23

As early as 1950 the application of the Italian droit de suite
legislation ·cue to a standstill.· see Vittorio II. DeSanctis and lIario Fabiani,
The Right on the Increase in Value of the Works of Fine Arts in the Italian
COpYright Law, in Legal Protection for the Artist at V, V-39 (R. Ni..er ed.
1971) [hereinafter DeSanctis].

Australian Copyright Council, supra note 21, at 4. ~ J1H Fawcett,
(~ de lY1t! ·has re.ained virtually a dead letter in
twenty-four· of the jurisdictions that have adopted it).

lYIt! note 3, at 133

9

B.

FRANCE
1.

Deve1o_nt of the Law
France was the birthplace of the droit de suite, and has been called

"the best testimony of its validity and equity."

The drafted idea emerged

26

in France towards the end of the nineteenth century.
first specific proposals for a French law in 1903.

Legislators drafted the

28

The development of the

French law and the treatment of its constituent elements -- length of term, types
of worl(s, measurement of the royalty, ina1i enabil i ty -- have had an 'I mpact on the
law in other countries that have followed France's lead.
The first proposals were premised on the creation of an official
registry, which would maintain a directory of worl(s of art. Under this proposal,
which did not succeed, artists would have received part of the resale price in
exchange for certifying their worl('s authenticity.

27

The Societe des Amis du Luxembourg, founded in 1903 in part to
promote recognition of droit de suite, sought an artists' royalty of one or two
percent of the price obtained at public auction.

28

Champions of droit de suite initiated a public relations campaign in
1905. The French press widely published a drawing by Forain depicting two ragged
children watching their father's painting sell at auction for 100,000 francs.
2&

New York Hearing on Artists Resale Royalties (Mar. 6, 1992)
[hereinafter New York Hearing] (statement of Jean-Marc Gutton, General Manager
of the Societe des Auteurs dans les Arts Graphiques et Plastiques), App. Part III
at 6.
28

Fawcett, supra note 3, at 3.

27

Id. An 1881 uendlllent to the ChUlbre des Deputes to create an offi ce
charged with setting up and .inta'ining a directory of works of art was rejected.
Id. at 149 n. 11.
28

Id. at 3 and 150 n. 13.
10

This campaign is credited with alerting the French public to the economic plight
of artists.

29

Next, in 1909, artists formed two artists' rights societies to

push for a resale royalty, and in 1914 and 1918 bills intended to give artists
two percent of the auction sales price of their works were submitted to the
legislature. 30
a.
de suite.

The 1920 Law.

In 1920, France formally recognized the droit

The Law of May 20, 1920, granted artists an inalienable right to a

percentage of the sales price of their works sold at publ ic auction. 31

The

law applied to pUblic sale of works such as paintings and sculpture, if the works
were original and represented a personal creation of the artist. 32 The right
belonged to the artists' heirs and successors in title "for a period equivalent
to the duration of artistic property·· (i .e., for the duration of the copy
right).33
Rules for administering the law were issued in a 1920 decree that
provided for a registry for works of art.

M

Under the decree, the artist (or

heirs or successors) had to make a declaration in the Journal Officiel (the
French equivalent of the Federal Register), or request within 24 hours after the
sale that public officials effect the levy.

The artist was to mail

Id. at 3 and 150 n. 14; Australian CopYright Council, supra note 21,

at 3.
30

31

Fawcett, supra note 3, at 3-4.
Law of May 20, 1920, reprinted in Fawcett, supra note 3, at 218.

32

33
M

Decree of Dece.ber 17, 1920, Relating to the Application of the Law
of May 20, 1920, reprinted in Fawcett, supra note 3, at 218.
11

simultaneously a copy of the statement to the arts ministry.

3&

It was expected

that this would build up a public register for works of art. The registry did
not succeed, however, and royalties are now collected by the artists'
societies. 38
2.

Measuring the Proceeds Right
Originally the droit de suite was based on a one percent levy for a

resale price of 1,000 to 10,000 francs; 1.5 percent from 10,000 to 20,000 francs;
two percent from 20,000 to 50,000 francs; and three percent for resales of more
than 50,000 francs.

37

The rate of the levy is now uniformly fixed at a flat

rate of three percent of the resale price on a sales price of more than 100
francs.

38

The droit de suite is collected on the total sales price of each
work, whether there is an appreciation in value or not.

This aspect of the

French law has been followed by Germany and Belgium, but is criticized because
it departs from the rationale of allowing artists to participate in an increase
in the value of their works.

Critics also attack this approach because a

36

See infra notes 81-101 and acca-panying text (discussing artists'
societies). The decree of Dec. 11, 1920, provided for representation by artists'
societies in art. 3.
Law of May 20, 1920, art. 2, reprinted in Fawcett, supra note 3, at

218.
38

Ca..ent of Societe des Auteurs des Arts Yisuels sublitted by Martin
Dauvergne, Director Girant, and Pascal Aubion at 46 illustrated by Jean
Christophe lenne [hereinafter Ca..ent 10 (SPADER)], App. Part I.
12

collector has to pay a piece of the resale price even if he or she has suffered
a net loss, i.e., if the work has decreased in value.

39

In France, Germany, and most other countries with a droit de suite,
this method of measuring the proceeds right has become accepted as a matter of
expediency.

Measuring the resale royalty by the sales price is considered

simplest and most practical since it is "not necessary to keep a record of the
previous sales prices, the percentage being based only on the present sales
prices."

40

Germany adopted this method for its droit de suite, both for

facility and to protect the privacy interests of art collectors and sellers.
3.

41

Foreign Authors
The 1920 decree provided that artists of foreign nationality were to

benefit from the droit de suite in the same manner and under the same conditions
as French art i sts if thei r nationa1 1aws extended the same ri ght to French
artists.

42

The 1956 decree, however, more explicitly singled out artists who
"have participated in French artistic life and maintained a residence in France
for five years, not necessarily consecutively." These artists may "on condition

38
See, !.g., New York Hearing at 232-33 (statellent of Gilbert Edelson,
Art Dealers Association of ~rica) ("That the collector, in essence, would go
out, take a chance on the artist, support the artist, pay the .aney, lose .aney,
and then pay sOEthing in addition. I don't quite understand why that is fair.")
40

Fawcett, supra note 3, at 5.

41
see infra notes 155-58 and acc_panying text (discussing
.thad of .asuring proceeds right).

Decree of Dec_ber 17, 1920, supra note 34.
13

se.... n

of reciprocitY,H benefit from the droit de suite.

43

A January 1957 order

created a commission to rule upon applications by foreign artists.
4.

44

Tel'll
In 1957, France undertook a major revision of its artists' rights

law.

It repealed the 1920 law and rules and made droit de suite part of the

French law relating to copyright and exploitation of economic rights of authors.

46

Accordingly, the proceeds right now subsists for the author's life plus fifty
years.

~

"rhis revision has raised the question of whether or not the resale

royalty should be regarded as part of copyright law. Some in France have argued
that it should not, since the right pertains to resale of the tangible work, not
the rights protecting the creation embodied in the material.

47

Others argue

that the royalty does pertain to the creation embodied in the material, and is
a recognition of visual art's unique ties to the tangible embodiment of the
expression. They assert that the French copyright laws and others are premised
on an author being entitled to share in money realized from a work of art; the
proceeds right is "a natural part of copyright, and . . . a particular application

43

224.

Decree of September 15, 1956, reprinted in Fawcett, supra note 3, at

44

Order of January 21, 1957, Concerning the Exercise of Droit de Suite
by Artists of Foreign Nationality, reprinted in Fawcett, supra note 3, at 224.

...

Plaisant, supra note 2, at IV-I; Fawcett, supra note 3, at 45•

Plaisant, supra note 2, at IV-I; "rhe 50 year tel'll .y soon be
expanded to 70 years. Cam.ent 10 at 46 (SPADER) (Appended DocUlents), App.
Part I.
47

-According to French 1aw, artistic and 1iterary property
applies to the reproduction or representation of the literary or
artistic work and is not concerned with the tang'ible work
itself •••• Plaisant, supra note 2, at IV-5.
14

of the copyright principle to works which cannot sUbstantially exploit
reproduction or performance rights.

48

These commentators maintain that the distinction between copyright
and the right in the tangible work itself is not absolute. There are precedents
in France for limits on property rights in the tangible object. For example, the
author of a visual artwork in France can require the owner to give him possession
for a short time in order to exercise the right of reproduction.

Also, the

purchaser of a phonorecord cannot use that record for public performance.
5.

49

Works Covered
Under the 1920 law, the droit de suite applied to pictures,

sculptures, and drawings which are original or embody a personal creation of the
author.

60

Under the 1957 law, the droit de suite applies to "graphic and

plastic works.

II

The authors' soci eti es have concl uded agreements wi th the auct i oneers
for the purpose of defining works to be covered by the droit de suite.

61

Whenever a work is to be made in more than one copy, such as scul ptures,
engravings, tapestries, or photos, the artists' representatives and the
auctioneers' societies have very specific agreements as to the number of copies
to which the royalty will apply.

62

For example, for sculpture the droit de

suite will apply to eight copies, which must be numbered (lIS, 2/S, ... S/S) and

48

Id. at YI-26 and 27.

48

Id. at IY-5 and 7.

&0

Law of Nay 20, 1920, art. 1, reprinted in Fawcett, supra note 3, at

61

Plaisant, supra note 2, at IY-25 and 26.

62

Comment 10 at 45 (SPADER), App. Part I.

218.
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signed by the author. These copies must be executed by the artist or controlled
by him (e.g., the casting of a sculpture).
cast after the author's death.

63

Up to eight original copies may be

Droit de suite will apply to up to 100 copies

of an engraving, as long as those copies are numbered and signed by the artist.

64

It will cover up to six copies of the same work of a tapestry, as long as those
copies are supervised by the artist, numbered and signed by him.
Whether or not the term IIgraphic work

ll

66

encompasses 1iterary or

musical manuscripts is a subject of debate. Auctioneers and most law professors
exclude manuscripts from the scope of droit de suite, but the matter has not been
settled by the courts.
when it is original.

68

Royalties are paid, however, on the binding of a book

67

With regard to furniture and design works, a recent decision of the
tour d'appel de Paris has limited the scope of the droit de suite, by narrowly
construing the term II graphic and plastic work in Article 42 of the 1957 author's
ll

right law. The court denied the status of original work to pieces of furniture
created by Jean Dunand, a well-known "art deco" furniture artist, because he had

63

Id. (citing The Rodin case, Judgment of March 18, 1986, Cour de
Cassation, 1st Civ. 129 Revue Internationale du Droit d'Auteur 138 (July 1986».
Id. (citing Agreaent of Novellber 28, 1957, between Authors and
Auctioneers).
66

Id. (citing Agreement of January 15, 1958, between Authors and
Auctioneers).
68

Id. See also note 217 and accOlipanying text (discussing trea'tllent of
.anuscripts under Tunis Model law and in WIPo-UNESCO Draft Guidelines).
67

Plaisant, supra note 2, at IV-IS.
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·created· them only intellectually, not with his own hands.

68

Similarly, the

French courts refused to apply the droit de suite to "design" works.
6.

69

Inalienability
An eligible artist cannot waive droit de suite in France.

80

The

inalienability of the proceeds right has been referred to as an exception to its
economic character, and a testament to its qual ities as a personal or moral
right.

81

The right cannot be transferred during the artist's lifetime, and

generally cannot be seized by creditors;
after a specific sale.

creditors can seize only a sum paid

82

After the artist's death, the droit de suite may benefit only the
artist's heirs, with legatees and assigns being generally excluded.

83

Article

42 of the 1957 law provides that Hafter the author's death, this droit de suite
sha11 subs ist to the benefit of the heirs and, for the usufruct provi ded by
Article 24, to the benefit of the spouse, but excluding all legatees and
trans ferees."

84

The ri ght cannot be ali enated by a will in France.

If the

author leaves nothing to his heirs, Professor Plaisant suggests that either 1)
the heirs keep the proceeds right in spite of the author's will; or 2) the right
&8

Jud~nt of Jan. 28, 1991, 4 eI eha.bre, R.I.D.l. No. 130 OCtober
1991. See also New York Hearing at 38 (stat8llent of Jean-Rare Gutton) (droit de
suite applies to ·furniture, but only if it is an original work and not a
series·).
&8

eo
•1

C~nt

10 at 51 (SPADER), App. Part I.

Plaisant, supra note 2, at IV-S•
Fawcett, supra note 3, at 3S.
Plaisant, supra note 2, at IV-9.
Fawcett, supra note 3, at 43.
(Blphasis added.)
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disappears.

He also asserts that it is "neither reasonable, nor in accordance

with the purpose of the proceeds right,· to give a reserve right to distant
relatives, including brothers, sisters, or cousins.

86

French courts have held that the proceeds right passes to the heirs
of the heir and not to another relative of the author.

88

Although the law does

not direct how the royalty should be divided among several heirs, at least one
commentator suggests that the money be divided "according to the general rules
of the Civil Code ..

II

87

At 1east three cases i nvo1ving celebrated artists have exami ned
whether, after the artist's death, the droit de suite would follow the normal
rules of succession.
a.

The "onet case.

The impressionist painter Claude Monet died

in 1926; his only heir was his son Michel Monet. The son died in 1966; he had
named the Mormottan Museum as his general legatee. One of Monet's paintings sold
at auction that year, but the museum was not eligible for the droit de suite due
to the Article 42 prohibition.

88

The painter's niece claimed the droit de

suite; the auctioneer denied her claim, and the dispute went to litigation.
Interpreting the term "heir" in Article 42, the Cour d'appel de Paris
decided on January 7, 1970, that the droit de suite is extinguished on the death
of the artist's heir if there are no other heirs who share in the estate of the
deceased artist.
86

The Cour de cassation vacated that judgment, however, ruling

Plaisant, supra note 2, at IY-9.

88

Id. at IY-ll (citing Trib. Civ. Seine 5 Feb. 5th 1937. D.P. 1937 II.
41 note Escarra, Gazette Palais 437, I. 351. Conclusions du procureur Jodelet).
87

Id. at IY-23.

88

~ 1Y.2ti text accOlipanying note 64 (discussing art. 42 reference to
-legatees and transferees.-).
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that the droit de suite may be transferred to the author's heirs and thereafter
to their heirs.

89

On remand the Cour d'appel of Orleans affirmed the Cour de cassation
rul ing, deciding that the proceeds right may be exercised "not only by the
immediate heirs of the work's author but also, more generally, by his heirs-at
law in the regular order of succession, whether they are themselves named to
succeed to his estate or qualify indirectly."

70

Thereafter, the droit de suite

was governed in France by the ordinary rules of succession.
b.

71

The Utrillo case. In a second case, the painter Utrillo, who

died in 1955, had designated his wife as general legatee.

She died in 1965,

leaving as her heir her daughter from a previous marriage. On May 26, 1975, the
Cour d'Appel de Paris denied the daughter the benefit of the droit de suite
because the daughter was not "in any degree related

II

to the artist.

The

decision of the appeals court was affirmed by the Cour de cassation, meaning that
the droit de suite would be granted only to those who have a blood relationship
with the artist.
c.

72

The Brague case. Athird case involved the artist Braque, who

died in 1963. He was survived by his wife, who died a few months later, and his
nephew. The nephew died in 1972, and he was survived by his wife.
After a 1982 auction sale of Braque's paint'ings, three distant
cousins of Braque claimed royalties in the sale.

Applying the holding in the

..
See Fawcett, supra note 3, at 44, 300 (discussing and citing in full
Ronet case).
70

Id.

71

Id.

72

See Fawcett, supra note 3, at 44, 300 (discussing and citing in full
Utrillo decision).
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Utrillo case, the Cour d'appel de Paris held that the nephew's widow could not
claim the droit de suite because she had no blood ties with Braque.

73

Further,

it held that the three cousins could not claim the droit de suite, because they
were not the nephew's heirs. Their claim was superseded by the nephew's wife,
even though she could not claim the right.

The case then went to the Cour de

cassation, which made clear that article 42 meant there could be no distinction
between the author's heirs and the subsequent heirs (i.e., the heir's heirs).

74

The effect of this holding upon the requirement of blood ties is not clear, but
while the droit de suite cannot be alienated by way of sale, it appears that the
proceeds right is otherwise descendible in order of the legal devolution provided
for by the French civil code.
Commentators who argue that the droit de suite should be treated as
an author's right, subject to the ordinary legal rules applicable to other
economic rights of authors, have criticized the approach taken by the French
court in the Utrillo case.

76

Ms. Fawcett argues that, like the performance

and reproduction rights, the droit de suite allows the author to share in the
exploitation of the work and to derive a financial benefit from it, and thus
should take its place among author's economic rights, and not be limited to blood
relatives.

She also asserts that the element of inalienability should be

renounced:
The legislature, wishing to protect the artist and
his family against themselves, allowed itself to be led
73

JUd~nt

74

Id.

of OCtober 15, 1986, R.I.D.A. No. 136, April 1988, p. Ihh.

76

Fawcett, supra note 3, at 45. But see Plaisant, supra note 2, at IV-8
(-We think that such a 1i.itation is good ••• the equitable grounds upon which the
right is based do not warrant giving this privilege to people who do not have a
close connection with the author-).
20

into a path which departs from the usual legal rules and
has created, as between the legal arrangements made for
artists and those made for other authors, a distortion
that does not seem to be justified by any convincing
argument ...The ambiguity can only be resolved by
renouncing the element of inalienability. 7.
7.

Auction Sales and Dealer Sales

a.

Auction sales.

sales at auction.

Originally, the French law applied only to

Auctions are the minimum field of application for the droit

de suite in all countries which have adopted this principle.

In fact auction

sales were a major stimulant for the droit de suite, since the high prices
reached by some

wor~s

at auction made the public aware of the problem.

Public

auctions are also easier to monitor than dealer sales because of the careful
record

~eeping

involved and the advertising of

wor~s

put up for sale.

77

Auction sales were the subject of an early case interpreting the
French droit de suite.

Sellers at auction sales commonly set a reserve price

below which there can be no sale.

If bids stop below that price, the seller

sometimes withdraws the offer for sale, or the auctioneer
bid, and the item is returned to the seller.

ma~es

the next highest

An issue arose as to whether the

droit de suite should be collected for artists when the

wor~

has been put up for

bids but ·withdrawn,· that is where the purchaser is also the seller.

78

In a January 21, 1931 decision, the Tribunal de la Seine decided that
there had been an auction sale in such a case.

79

Where the minimum price set

by the seller had not been disclosed before the sale in such a way that it was
78

Fawcett, supra note 3, at 47.

77

Id. at 78-81.

78

See ide at 79.

78

Id. at 299 (citing Judgment of January 21, 1931, Tribunal de la
Seine, 1931 G.P. 1301. 1936 Rev. Tri•• Dr. Civ., comment of Wahl.).
21

impliedly accepted by the bidders, the right of withdrawal could not be
against a third party.

invo~ed

The court apparently saw a danger of an art owner

stepping up bids to create an artificial price which would enable him later to
obtain a higher price in a private transaction, thereby avoiding payment of the
droit de suite.
b.

80

Dealer sales. Under the 1957 law, the French droit de suite

was extended to include sales "through a dealer," as well as public auctions. 8 1
Implementing rules were never issued, however, and the existing rules do not
apply to private sales.

82

Consequently, the French law still applies in

practice only to auction sales. It is estimated that the value of the art

mar~et

including gallery and dealer sales is four times as large as the auction
narket , 83

Why has the French law never been app1i ed in practice to dealer
sales?

Li~e

measuring the royalty by the resale price (rather than the increase

in value), the application of the droit de suite to auction sales (rather than
all sales including dealer and private sales) is a departure from the law's
80

Id. at 80. Critics of this decision complain that where the seller
exercises the option of withdrawal, ownership is not actually transferred. See
Fawcett, supra note 3, at 81 (citing A. Wahl, Le Droit des Artistes sur les
oeuvres retirees d'une vente publique ou adjugees au profit du vendeur, 35 Revue
Tri.estrielle de Droit Civil [Rev. tri •• civ.] 613, 623.). Fawcett advocates
li.iting the exercise of withdrawal to the fixing of a reserve price. -This
seems to us to protect the seller's interests sufficiently while assuring that
the option to withdraw cannot be diverted fr. its purpose and used for
speculative ends since the price would be set before the sale in agree.ent with
the auctioneer.- Id.
81

by Law
82

Copyright Statute: Law Nu.ber 57-298 of "arch 11, 1957, as ..ended
85-660 of July 3, 1985, reprinted in Fawcett, supra note 3, at 225.

N~ber

Plaisant, supra note 2, at IV-I.

83

Letter fr. Gerard Champin, President, Ch..bre Nationale des
Commissaires Priseurs (Sept. 30, 1992).
22

rationale justified by expediency. Including dealer sales, which are difficult
to monitor, increases the administrative challenge and the risk of noncompli
ance. 84
It has also been asserted that the French executive opposes extens ion
to dealer sales, and therefore refuses to issue regulations, while the parliament
favors authors and will not abrogate the extension.

86

Perhaps the most reasonable explanation is given by Jean-Marc Gutton,
Director General of the French artists' collecting society ADAGP.

He observes

that, after the 1957 bill was signed into law -- but before any implementing
decrees occurred-- the artists' soci et i es reached agreements wi th the auct i oneers
and the art galleries, by which the galleries would pay an employer's "social
security subscription" to the artist's branch of the social security, even though
artists are not employees of galleries.

The "subscription" paid by galleries

does not depend upon the sale of works qualifying for the resale right; instead,
it is a percentage of the galleries' gross incomes.

86

This agreement

84

See New York Hearing at 120 (statement of Robert Panzer of Visual
Artists and Galleries Association) (asserting that royalty should apply only to
sales by auction houses, because including dealers -would be extremely difficult
both definitionally and fra. the standpoint of enforcement-). Accord, John H.
Merr~n and Albert Elsen, Law, Ethics and the Visual Arts 214 (1987). But see
Plaisant, supra note 2, at IV-28 (writing -There is no reason not to do so. If
it is done, since policing is difficult, fraud will be frequent. However,
authors' societies are able to adequately police the use of ..sical works.
Authors' societies which collect the proceeds right could reach an agreement with
.erchant associations, or, at least, with the .ast important .erchants.-); New
York Heari ng at 42-43 (statement of Villi all Patry, Uni ted States Copyri ght
Office) (noting that Ge~n law applies to galleries and asking whether u.S.
should loot to Ge~n .adel as -better source- than French .adel).
8&

Merryman, supra note 84, at 214; Plaisant, supra note 2, at IV-21.

88
Telephone interview with Jean-Marc Gutton, Director General of ADAGP
(July 30, 1992).
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apparently diffused some of the momentum to collect the droit de suite from
dealers.
The French law provides social security for artists.

Gutton

cautions, however, against confusing author's rights and social security.

He

argues that the ground for droit de suite is not as a welfare measure, but as a
means for enabling artists to obtain their rightful share in the proceeds of
resale.

87

Two private authors' societies, Societe de 1a Propriete Artistique
et des Dessins et Models (SPADEM) and the Association pour 1a Diffusion des Arts
Graphiques et P1astiques (ADAGP), dominate the collection process in France.
These authors' societies are similar to ASCAP or 8MI for composers in the United
States.

88

Artists in France join SPADEM or ADAGP and assign the power to
collect their proceeds right to the society.

The auctioneers must pay the

royalty either to an author's society, which will give it back to the artist less
management costs (usually 15 percent); or directly to the author or his or her

If1

Id. "rhis sue arga.-ent is aade to counter assertions that the droit
de suite will help aainly the ~st successful artists rather than the struggling
unknowns: if the proceeds share is their rightful entitle.ent, the argu.ent
goes, then the wealth or poverty of the artist is irrelevant. See, t.J., New
York Hearing at 13 (state.ent of Jean-Marc Gutton) (-Droit de suite should not
be considered as a capital gains tax, but as an artist's right which it is no~l
for the. to receive.-).
88

There are also artist rights societies in the United States that
collect royalties for reproduction and other rights. see infra Ch. III, notes
109-10 and acca.panying text (discussing VASA and Artists' Rights Society).
24

heirs, who must demand the royalty payment not later than three days after the
sale has occurred. ss
Under the decree of December 17, 1920, authors can claim the droit
de suite in two ways: by specific declaration or general declaration.

90

Under

a specific declaration, which is rarely used, the author has 24 hours after the
sale to demand the royalty from the auctioneer or other public official. Under
a general declaration, the author declares and publishes in the Journal Officiel
a notice that he or she will invoke the proceeds right for his or her works, and
also delivers a copy to the ministry of fine arts.

91

Alternatively, the author

joins an authors' society which will represent the artist and make a collective
declaration for its members.
Whether a general or specific declaration is made, the auctioneer
must give notice to the beneficiary within three days of the sale, and the
beneficiary must prove his identity and right to the royalty.

If the money is

not paid within three days, the auctioneer must notify the beneficiaries again
the following month.

If after three months the beneficiary has not claimed the

payment, the auctioneer pays the money to the sell er •

Where there are

conflicting claims to the money, the auctioneer deposits the money at the Caisse
des depot et Consignation.

92

•

C.-ent 10, at 46 (SPADEJII), App. Part I. Originally, the French law
had required artists to register c1aillS to resale royalties in the Journal
Officiel, and send a copy of the registration state.ent to the .inistry of fine
arts.
The goal was to build up a fine art registry for purposes of
authentication, but the syst. did not work. See supra notes 34-36 and
accalPanying text (discussing registry).
80

Plaisant, supra note 2, at IY-22.

Id.
see also notes 34-36 and acca.panying text (discussing
procedures under 1920 decree).
91

Plaisant, supra note 2, at IY-23 and 24.
25

The most common method of general declaration involves the authors'
societies.

93

Although there is no legal obl igation to join an author's

society. very few authors act as individuals. Authors' societies file collective
declarations with an alphabetical list of authors, for whose works the royalty
is to be paid. The national union of auctioneers and SPADEM concluded agreements
and issued a general declaration relating to droit de suite in July of 1956.

94

Both of the French artists' rights societies are associations; they
charge a 15 percent fee for their work, intended to cover administrative
expenses, not to earn a profit.

Both societies were organized to help authors

exercise their rights, to protect author's interests, and generally to promote
culture.

96

Mr. Gutton asserted a common view that authors' societies are the
best vehicle for collection of droit de suite proceeds because they are best
equipped to follow the art market and cope with the auctioneer's lobby.

98

The

societies monitor auction house catalogues published before sales of importance.
acquire information from auction houses about upcoming sales, and have access to
the auctioneers' registers.
sale.

Auctioneers must keep a register recording each

These registers are open to authors and their heirs or representatives,

including the authors' societies.

97

83

Id. at IY-24 (citing Arrete of February 21, 1921). The societies act
as representatives of the artists. The law provides for this representation. Id.
at IY-25 (citing Decree of Dec. 17, 1920, art. 3).
Id.

at IY-21 - IY-24.

86

Id. at IY-24 and 25.

Be

C.-.ent 16 (ADAGP), App. Part I.

87

Plaisant, supra note 2, at IY-24 and 25.
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After each sale, the soci ety sends the auct i oneer a schedule wi th the
author's name, catalogue number, title of the

wor~,

and selling price.

According to ADAGP, 70 percent of all money distributed by that
organization came from droit de suite, as compared to 30 percent from account
representation and reproduction rights.
mar~et

98

ADAGP also reported that as the art

in France expands, so do droit de suite proceeds, from a reported 13

million francs (2.35 million U.S. dollars) in 1988, to 52 million francs (9.4
million U.S. dollars) in 1990.

99

Mr. Gutton has reported the figures in a slightly different manner
in accounting for an art

mar~et

downturn in 1991. According to Gutton, in 1990,

ADAGP collected resale royalties for 1,650 of its 2,500 members (85 percent of
whom are living artists) of more than $10.5 million, distributed in the following
proportions: 1100 members received between $20 and $2,000; 400 members received
between $2,000 and $20,000;

100 members received between $20,000 and $40,000;

and 50 members received more than $40,000.

In 1991, after the

ADAGP distributed $7 million to its members.

mar~et

decrease,

He also testified that SPADEM,

ADAGP's counterpart, collected $7 million in 1990 and $4 million in 1991. 100
Each payment of droit de suite to an artist is accompanied by a
detailed statement of all transactions concerned, allowing an artist lito remain
perfectly well-informed about the destiny of his

artwor~s

on the

art

mar~et."101

98

Comment 16 (ADAGP), App. Part I.

99

Id.

100

New York Hearing at 15-16 (statement of Jean-Marc Gutton), App.

Part III.
101

Id. at 14.
27

The French collection societies claim to be reducing their
administrative costs.

Mr. Gutton, the Managing Director of ADAGP, terms the

administrative burden "l ight, and reports that for every $20 collected more than
II

$16 are distributed.

102

SPADEM maintains that French artists are unanimously

in favor of droit de suite, and that it does not serve as an impediment to either
their artistic careers or the art market.
9.

103

The Effect of the Resale Royalty on the French Art Market
Mr. Gutton insists that, "[F]ar from ruining the art market in the

countries where droit de suite is applied, it brings those countries a level of
stabi 1i ty for whi ch they are envied by countri es where the ri ght is not appl i ed. II

104

He asserts that IIfrom 1980 to 1990, the progression of modern art sales in France
vied successfully with progression in the United States,11 a country without the
droit de suite.

105

This suffices, he says, lito prove that droit de suite does

not depress the market.

II

108

102

Id.

103

Comment 10, at 47 (SPADEM), App. Part I.

104

New York Hearing at 11 (statement of Jean-Marc Gutton), App.

Part III.
106

Id. at 11-12. In France, between 1980 and 1987, sales of purely
conte.porary art .ultiplied by 10. In the United States, during the sa.e period,
sales of art .ultiplied by 17, but these included sales of Impressionist Art.
In fact, says Gutton, the Parisian art .arket suffered less fra. the .arket
collapse of 1991 than did the United States or London aarkets, because it was
less involved with speculation in works of extremely high value (such as
Impressionist works): the annual figures of 1991 as compared with 1990 show a
drop of nearly 55 percent for Sotheby's, 49 percent for Christies, and only 37
percent for Drouot. Id. at 12.
108

Id. at 12-13. Furthermore, he claims, -all serious surveys have shown
that there is no greater tendency towards underground business activities in
countries where droit de suite is appl ied than elsewhere. - Id. But see New York
Hearing at 220-24 (stateaM!nt of Stephen Weil, Hirshhorn MuseUII, Washington, D.C.)
(predicting depressive effect on .arket and removal of art transactions to other
(continued ... )
28

In contrast, Gerard Champin, President of the Chambre Nationale des
COlllllissaires Priseurs,

101

writes that the French market is "disadvantaged

compared to the other European center for modern art sales, which is london.
Indeed we must remember that the transportation cost is very small compared to
the cost of 'droit de suite'.

The vendors won't hesitate to move their goods

severa1 hundred mi 1es to save three percent. I'

108

The Chambre Nat i ona1e des

COlllllissaires-Priseurs plays a role in the administration of the droit de suite,
overseeing the validity of the requests and, after verification, authorizing or
not the payment by the Commissaires-Priseurs.

Champin claims that the

introduction of the droit de suite into United States law "should not have a
negative repercussion on the art market provided its rate is reasonable, one
percent for exampl e. I.
C.

109

BELGItJIII
1.

Deve1opment of the Law
Belgium quickly became the first country to follow France's lead in

recognizing the droit de suite.
law modeled after France's.

On June, 25, 1921, it passed a resale royalty

110

108( ••• continued)
jurisdictions); see also Bolch, Damon, 1 Hinshaw, An Economic Analysis of the
California Art Royalty Statute, 10 Conn. L. Rev. 689 (1978) (presenting through
econa.ic analysis thesis that royalty will depress prices collectors will pay in
pri.ary.arket and will disadvantage whole in order to benefit few).
101

This group is comprised of public officers, auctioneers.

108
Letter fra. Gerard Chapain, President, Chambre Nationale des
Ca..issaires Priseurs, to Ralph oman, Register of Copyrights (Sept. 30, 1992).

108

Id.

110

Belgian Law, supra note 17.
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Convnentators have noted that the early resale royalty laws were
passed because of a humanistic or romantic view of the artist. Fawcett observes
that:
[T]his legal recognition, both in France and Belgium,
came about because of the social and cultural setting in
which the reform was taking place rather than because it
represented the cUlmination of a judicial evolution.
After the initial euphoria, the droit de suite was to
become an object of disputes among convnentators,
disputes which were later exploited by auctioneers and
art dealers in order to resist practical implementation
of the r i qht ," 111
2.

Measuring the Proceeds Right
As in France, the droit de suite in Belgium is based on the total

resale price.

112

Article 2 of the Belgian law provides that the levy "shall

be wi thhe1d from the sell 'j ng price of each work.

II

113

Un1ike France, however,

the tariff of the droit de suite in Belgium varies according to the sales price
of the work: two percent of sums from 1,000 to 10,000 francs; three percent of
sums from 10,000 to 20,000 francs; four percent of sums from 20,000 to 50,000
francs; and six percent of sums in excess of 50,000 francs.

114

As in France, the Belgian method of measuring the royalty-- based on
the total sales price, whether there is an increase in value or not-- represents
a departure from the law's rationale, which is to allow artists to benefit from
an appreciation in the value of their work.

111

Fawcett, supra note 3, at 4.

112

Sherllan, Incorporation of the Droit de Suite into United States
Copyright Law, 18 Copyright L. Symp. (AStAP) 50, 54 (1968). See Table 1 for a
cOliparison of basis of deterllination in selected countries.
113

Belgian Law, supra note 17 at art. 2.

114
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The droit de suite in Belgium is said to be founded on the civil law
concept of "enrichment sans cause," or unjust enrichment.

As the artist's

growi ng fame and reputation increases the value of the earl i er worle, the
purchaser benefits; if the purchaser benefits to the exclusion of the artist,
this is seen as unjust enrichment.

116

Related to the idea of "enrichissement sans cause" is the concept of
"imprevision," or hardship due to changed circumstances. Where continuation of
a contract would result in a hardship to one of the parties, the civil law would
permit a revision of its terms.

118

These ideas are woven into the rationale for the Belgian droit de
suite.

Wauvermans, rapporteur of the Belgian law, wrote:
Agreements may be voided on the grounds of
"imprevision" (hardship due to unforeseeable circum
stances) and when we turn to the heartbrealeing stories
of great artists dying in destitution, they must surely
move us to extend the scope of the principle. From
another angl e, it is surely proper to constitute a
permanent association between the artist and the person
who acquires his worle, and to reserve to the creator a
share in the profits resulting from later apprecia
t ion. 117
3.

Foreign Authors
Under the Belgian Law of 1921, the benefit of the droit de suite

applies to nationals of countries granting equivalent rights to Belgian
nationals.

118

By a 1923 regulation, French artists whose worles were sold at

116

Sherman, supra note 112, at 59.

118

Id.

117
Pierre Recht, Has the -Droit de Suite- a Pl ace in COpYright?, 3
Unesco Copyright Bulletin 51, 55 (1950) (quoting Wauvermans).
118

Belgian Law, supra note 17, at art. 4.
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auction in Belgium were granted the droit de suite in Belgium, thereby
reciprocating the extension of such rights in France to Belgian artists.
4.

119

Te...
Although Belgium is unique in that its droit de suite is recognized

in a separate law, while other countries have incorporated the requirement into
their authors' rights laws, the duration of the right in Belgium is the same as
for the copyright law or other economic rights of authors.
5.

120

Works
The droit de suite in Belgium is granted to artists in respect of

thai r worlcs whi ch are sold at public auctions, provided the worlcs,

II

such as

paintings, sculpture, drawings and engravings, are original and represent
personal creations of their authors."
6.

121

Inalienability
Beneficiaries

after death include

heirs

and

successors.

122

Succession to the droit de suite is covered by the ordinary legal rules on
succession.

123

On April 25, 1945, deciding whether the principle of

inalienability of the droit de suite also applied to transmission by reason of
death, the Judge de paix of the 2nd Canton of Brussels decided that the droit de

119

at 207.

Regulation of September 5, 1923, reprinted in Fawcett, supra note 3,

120

"rhe Belgian Law, art. 1, par. 2, provides that the right shall exist
·for a period equal to the duration of copyright according to the laws in force.·
121

Id. at art. 1, par. 1.

122

Art. 1, par. 2 of the Belgian law provides that ·[t]he sa.e right
shall belong to the heirs and successors in title of artists as designated by the
Law of March 22, 1886 ••• •
123

Fawcett, supra note 3, at 42.
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suite could be the object of a legacy, and that legatees could be beneficiaries
of the droit de suite.

124

On June 26, 1967, the Tribunal de premiere instance

of Ghent, upholding as valid a contractual arrangement that included the droit
de suite, confirmed that lithe droit de suite is as a rule inalienable but this
does not apply to transmission at death.
7.

126

Auction Sales and Dealer Sales
The 1aw' s reference to

auctioneer.

II

128

II

pub 1i c sales means sales made through an
II

Belgium has preserved the limitation of the droit de suite to

auction sales, while many other countries have extended the law, at least on
paper, to cover some private sales as well.
8.

127

Collection of the Droit de Suite
In Bel gi urn, the seller, and buyer, organ i zer or director of the

public sale are jointly liable for the payment of the royalty. Article 3 of the
Belgian law provides: liThe vendor, purchaser, and the public official conducting
the sale shall be jointly answerable to the artist or his successors in title in
respect of the 1evy provi ded for by th; sLaw.

II

128

They may free themsel ves

from that liability by collecting the droit de suite at the time of the
sal e. 129

124

Belg.).

Id. at 41, 163 n. 221 (citing 1945 Journal des Tribunaux [J.T.] 367,

125

Fawcett, supra note 3, at 42.

128

Id. at 78.

127

Id. at 82. See Table 1 for a comparison of types of sale covered.

128
See also Royal Decree of September 23, 1921, Regulating the
Application of the Law of June 25, 1921, art. 1 [hereinafter Belgian Decree of
1921], reprinted in Fawcett, supra note 3, at 205.
129

Id. at art. 2.
33

The 1aw provides for a regi stry to be kept at Brussels , in the
Department of Public Instruction.
with regard to the droit de suite.

This registry records deposits and payments
130

The royalty must be deposited with the

official charged with keeping the official register by at least eight days after
the sale, accompanied by a form declaring the date and place of the sale, the
title of the works sold, name of the author, sales price, royalty collected, and
other information.

131

The royalty is paid to the artists or their successors, or to an
association designated as their agent by the agent charged with collection of the
droit de suite, upon proof of their identity.

132

Twice a year, the Moniteur

Belge publishes a list of artists who have given power of attorney to an
association, such as SABAM, to collect in their name the droit de suite.

133

The government agent charged with collecting the royalty does not have to verify
that the sum presented to him is in accordance with the rate of levy required by
law; he or she merely pays the sum received to the artist or agent, "and any
dispute should be decided between the parties concerned, amiably [sic] or by
legal proceedings."

134

130

Id. at art. 3.

131

Id. at art. 4.

132

Id. at art. 5.

133

Id. at art. 6.

134

Id. at art. 7.
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D.

GERMANY

The Federal Republic of Germany incorporated droit de suite into
article 26 of the copyright law in 1965.
right is known as Fo1gerecht,

136

136

In Germany the resale proceeds

but the term droit de suite is often used.

137

Under German law, the droit de suite is defined as the right of an author of an
artistic work to an interest in the sale price of the original of the work after
a primary sale or other alienation by the artist, limited to the duration of the
copyright protection of the work.

138

Although Germany was one of the first countries to consider droit de
suite, it did not pass a law until the concept had been thoroughly studied and
debated for more than fifty years.
1.

Development of the Law
It is reported that the first legislative proposal for a German droit

de suite was introduced as early as 1910.

139

Two years later, in 1912, a

member of the 8avarian Parliament called for introduction of the droit de suite.
The minister of cultural affairs "pointed out the anticipated difficulties of the

136
German Copyright Act of 1965 [8G81.1 1273], §26, reprinted in
Friedrich-Karl Beier and Gerhard Schricker, German Industrial Property, Copyright
and Antitrust Laws, 6 IIC Studies in Industrial Property and Copyright Law 121
(1983) [hereinafter German Law].
138

Max Planck Study, supra note 4, at VI-2 and 3.

137
Id. at VI-3. The term droit de suite also refers in German copyright
law to participation of the author of literary or musical works in increases of
value which occur after a grant of the copyright license. PredOilinantly,
however, the term Folgerecht is reserved for the right of an artist to
participate in the price received on further resale of his or her work. Id.
138

Id. at VI-2.

139
Ferdinand Avenarius, Urheberschutz und Urheberschatz, Flugschriften
des Durerbundes 65, Flugschrift zur Ausdruckslc.lJltur 22 (1910), cited in Max
Planck. Study, supra note 4, at VI-13 n. 21.
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practical real ization and promised to have this considerable idea further
evaluated."

140

The idea was proposed in more detail in 1913

141

calling for

the artist to get between 20 and 25 percent of the difference between the
purchase price and the selling price.
Other proposals followed.

142

The idea of a German droit de suite

was strengthened by the introduction of laws in France and Czechoslovakia, and
by attention the idea received internationally at the congresses of the
Association litteraire et Artistique Internationale and the league of Nations in
the mid-1920s, and the Rome Conference of the Berne Convention in 1928.

143

In 1929, a complete study was made of the introduction of the droit de suite into
German 1aw.

144

In 1932, the Reich Ministry of Justice published, in cooperation with
the Austrian government, an official draft for a reform of the German and
Austrian Copyright laws, which included a droit de suite. The draft called for
three percent of the sales price to be paid to the author or his heirs where the
sales price was higher than 500,-RM, and the sale took place before expiration
of the copyright. The obligation did not apply, however, if the price received

140

Max Planck Study, supra note 4, at VI-14 (citing Minister for
cultural affairs von Kni11'ing, and Member of parliuent Hubsch, Verhandlungen der
Kam.er der Abgeordneten des Bayerischen Landtags, 36. Landtagsversa.mlung, 1.
Session in 1912, stenographische Berichte, vol. 4, p. 291 et seq.).
141

Max Planck Study, supra note 4, at VI-14 and IS (citing Otto Opet,
Der Wertzuwachsanspruch des bildenden -Kunstlers, Annalen des Deutschen Reichs
368-85 (1913).
142

See Max Planck Study, supra note 4, at VI-IS.

143

Id. at VI-16.

144
Id. (citing Justus Koch, Ober die Einfuhrunq des -Droit de suite- in
Deutschland, UFITA II 1929, p. 279-99).
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after subtraction of the droit de suite was not higher than the price paid, i.e.,
if there were no increase in value.

146

"rhe proposal to incorporate the droit de suite into German law was
met with intense criticism.

There was heavy opposition from the German art

trade. Commentators Georg Klauer, Hans Otto de Boor, and Willy Hoffman favored
removing the droit de suite from the legislative draft, calling instead for
further observation of how the proceeds right would function in foreign
countries.

148

Several well-k.nown artists, including Paul Klee, Emil Nolde,

and Ernst-Ludwig Kirchner, even signed a petition ask.ing the Reich Ministry of
Justice not to include the droit de suite in the law.

147

On the basis of that development, the Ministry of Justice decided not
to introduce the droit de suite into the draft of 1933. There seemed no way to
implement the droit de suite effectively, or with benefits that would outweigh
the burdens. The reform of German copyright law was abandoned until after World
War II.

148

Following the Brussels Conference for the Revision of the Berne
Convention in 1948, where the droit de suite was introduced into article 14bis
of the Berne Convent ion, efforts to revise German copyri ght 1aw resumed.
However, the Federal Ministry of Justice in Germany published a non-official
draft in 1954 expressly rejecting the droit de suite.
14&

Id. at VI-18 and 19.

148

Id. at VI-19 and 20.

149

147
Id. at VI-20 (citing Wilhel. F. Arntz, -Gewinnbeteiligung fur
Kunstler- Das Schonste, No. 11, 1960, p. 11; Hans Wicher, Folgerecht und
Versteigerunqsrecht, llFITA 31, 1960, p. 207 (219».
148

Id. at VI-20 - VI-22.

148

Id. at VI-22.
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Following the 1954 draft, the constituency in favor of droit de suite
began to verbalize its views to the Federal Ministry of Justice.

These groups

included the Professional Association of the Artists of Berlin, the Federation
of German State Associations of Artists, the Academy of Sciences and Literature,
and the German Association for Industrial Property and Copyright.

In contrast,

the Professional Association of German Auctioneers opposed the idea.

160

In a meeting held on January 17, 1955, the Federal Ministry and the
professional associations decided that the droit de suite was feasible. A 1959
reform draft again included the proceeds right.

161

In 1962, the German

government published an official draft of the Copyright reform bill, incorporat
ing the droit de suite in article 26.
The legislative history reveals that the reasons for this movement
in Germany on the issue included: the disadvantages under traditional copyright
law for visual artists as compared to literary authors and composers; the fact
that the droit de suite had been introduced in France, Belgium, Italy, and in
art. 14bis of the Berne Convention; and the basic moral justifications for the
droit de suite.

152

One German study from this period indicated that works of

art of recognized value generally increase in price proportionally to their age,
i.e., roughly 10 times in 10 years, 20 times in 20 years.

160

153

Id. at VI-23.

161

fr~

Id. at VI-24 - YI-26. Again, the proposal received negative reaction
various auctioneers associations.
162

Id. at VI-26.

163

Id.
at VI-5 (citing Comment of the Bund deutscher
Landesberufsverbande bildender lanstler, Munchen, on arts. 26, 36 of the draft
of a copyright act and an act of related rights (Copyright Act), 1964, encl. 1,
p. 2).
38

On September 9, 1965, the new German Copyright law was proclaimed in
the Federal Gazette.

Most of its articles, including art. 26 on droit de suite,

became effective on January 1, 1966.
2.

164

Measuring the Proceeds Right
For the sake of simplicity and privacy, the German draft followed the

French and Belgian lead in disregarding the increase in value, and basing the
droit de suite on the total resale price.

166

It was felt that a different

construction would necessarily involve identifying the client, which it was
feared "would lead to a decrease in sales, because the sellers of worlcs of art
in many cases cons i der thei r anonymi ty of utmost importance.

II

156

As the Germans had carefully studied droit de suite for many years,
they were aware of another strong reason to base the right on the resale price:
ease of administration.

One study noted:

... one points to the French and Belgian examples. In
France as well as in Belgium the droit de suite is
formulated as a pure participation in the sale price.
There the droit de suite brings considerable results -
1959 in France about 200,000, -German Marlcs-, and in
Belgium about 20,000,-German Marlcs-- while in Italy the
droit de suite which there is given in form of a
participation in the increase in value until now has not
brought any income. 157
Nonetheless, the proposal was heavily debated after its referral to
the Federal Council, and some were particularly critical that the statute had
abandoned the basic concept that an artist should participate in an increase in

164

Id. at VI-34.

16&

Id. at VI-27.

1&8

Id.

167

Id. at VI-56 - VI-57.

See Table 1.

See also ide at VI-44.

39

value of works.

As in France and Belgium, however, this finally was seen as a

necessary compromise.
Originally the German law set the proceeds at one percent, but now
the right is set at a flat rate of five percent of the sale price. There is no
obligation to pay the Folgerecht if the sale price is less than 100 German
marks. 1Ii8
3.

Foreign Authors
Under Article l2l(S} of the copyright law, the droit de suite is

available to foreign nationals if the state of which they are nationals grants
to German nationals an analogous right, according to a notice made by the Federal
Minister for Justice in the Official Bulletin of Federal laws.
4.

159

Terti
In Germany, as in France and Belgium, the duration of the right is

the same as for other economic rights an author enjoys: The life of the author,
plus fifty years.

180

The claims of the author to the right, however, would

expire after ten years.

181

The reason for this limitation is that German

dealers are required to keep their records and books for ten years.
5.

Works
The law applies to resales of originals of artistic work.

Folgerecht does not apply to architectural works and works of applied art.
168

Ge~n

The
162

law, supra note 135, at §2&(1).

168

Benvenuto S~son, The New Regulat;on of the -Droit de Su;te- ;n the
Federal Republ;c of Germany, 77 Revue Internat;onale du Dro;t D'Auteur 38, 5&
(1973).
180

Fawcett, supra note 3, at 28&. See Table 1.

1.1

Gel'llan law, supra note 135, at §2&(7).

182

Id. at §2&(8).
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6.

Inalienability
The artist may not in advance waive his or her right to the

participation.

163

The expectancy may not be the subject of a judicial

execution, and any disposition of the expectancy is without legal effect.

164

Auction Sales and Dealer Sales

7.

The German law applies to resales involving art dealers and
auctioneers.

Unlike France, which amended its law in 1956 to apply to dealers

but never developed implementing rules to do so, the German law applied to
galleries from the start.

Article 26 states that the droit de suite will be

collected if an art dealer participated in the transaction "as purchaser, vendor,
or agent.

II

166

Its practical application, however, was proven impossible due to the
refusal of art dealers-- and auctioneers-- to supply any information concerning
the sale of works, proceeds from the sale, or the identify of the seller.

The

law contained no provision concerning the obligation to provide information. 166
Amendments to the law, effective Jan. 1, 1973, provided the artist
with the right to obtain information from a dealer or auctioneer through whom a
specific work of art had been sold.

183

Id. at §26(2).

1M

Id.

116

Id. at §26.

187

1.
See generally Vi1he1. Norde.ann, Ten Years of -Droit de Suite- in
Federal Gen.any, 91 Revue Internationa1e Du Droit d'Auteur 76 (1977).

The a.en~nts to the law were partly a result of the Jud~nt of
June 7, 1971, Federal Suprelle Court, Gel"llany, holding that auctioneers or dealers
who were bound by an obligation of professional confidentiality could refuse to
reveal the na.e, capacity, or address of the seller, but only if they paid the
droit de suite the.se1ves. See Fawcett, supra note 3, at 130.
181

41

As late as 1977, however, four years after the amended provisions
went into effect on January 1, 1973, the droit de suite in Germany still had not
been put into practical effect, and dealers still had not paid a resale royalty
under the law.

168

Art dealers associations announced, in fact, that their

dealer-members would boycott artists who joined Bild-Kunst (the German art
collecting society) or who raised a claim under the droit de suite.
Finally, in the early 1980s, German artists began receiving payments
from art dealers and auctioneers.

This was achieved not only through the

development of Bild-Kunst, but also through agreements struck between Bild-Kunst
and organizations representing German art dealers and auctioneers.
Collection of the Droit de Suite: The Artists' Societies

8.

Collection of the Folgerecht in Germany is handled by Bild-Kunst, an
artists' rights licensing and collection organization similar to and associated
with SPADEM, the French artists' rights society.

169

Bild-Kunst was founded

in 1978, in response to pressure from the Bundesverband Bildender Kunstler
(Federal Association of Visual Artists) and the Deutscher Kunstlerbund (German
Artists Association).

170

The purpose of Bild-Kunst is to assert copyright

based exploitation rights on behalf of artists, which means collecting the money
and passing it on to the artists.

Bild-Kunst originally was founded to assert

the subsequent exploitation resale royalty rights, and now handles reproduction
rights

and

broadcasting or re-broadcasting rights,

188

Nordemann, supra note 166, at 86.

189

Merryman, supra note 84, at 214.

170

as well.

171

The

Ge~an Commission for UNESCO, ·Survey on the Economic Situation and
Social Status of the Artist in Germany· 1 (1992).
171

Id. at 2.
42

organization consists of artists, designers, and photographers who bring their
rights into Bild-Kunst.
The German law requires certain claims to be asserted through a
collecting society such as Bild-Kunst. Through a collecting society, the author
may request information from a dealer or auctioneer as to what originals of the
author's

wor~s

have been resold during the last calendar year, and also request

information on the seller's name and address and the sale price, so long as this
information is strictly necessary for the author's claim to be made. The dealer
or auctioneer may refuse to reveal the seller's name and address if the seller
pays the participation due to the author.

If there is reasonable doubt that the

information provided by the dealer or auctioneer is accurate or complete, the
collecting society may demand access to account

boo~s

or other documents.

172

Notwithstanding the threat of dealers and auctioneers to boycott
artists who joined Bild-Kunst, by 1977, Bild-Kunst had nearly 1,000 members. 173
In spite of its growing membership, Bild-Kunst had a hard time get
ting started with enforcement because it had not collected enough receipts to
initiate legal action.
In the late-1970s, however, Bild-Kunst began to receive revenue from
other sources that could be used for enforcing the droit de suite in test cases.
The organization also grew stronger after 1975, with the influx of French artists
who could claim the droit de suite in Germany through Bild-Kunst, following the
reciprocity agreement between France and Germany.

172

174

German Law, supra note 135, at §§26(3)-(6).

173

Nordemann, supra note 166, at 86.

174

Id. at 88.
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In the mid-1970s Bild-Kunst began to arrange with art dealers for the
payment of a lump sum to cover claims under the droit de suite rather than indi
vidual distribution based on individual sales.

176

On September 29, 1980, an agreement was reached between Bild-Kunst
and the art trade organizations, including the German Art Dealers Association
(which includes auctioneers).

176

The agreement covers both droit de suite and

the art trade's contributions to Social Security.

177

A 1980 statute,

effective on January 1, 1983, extended the German Social Security system to
artists, who previously had been ineligible to collect from it.

178

Under the 1980 agreement, dealers and auctioneers pay one percent of
sales of twentieth century art to Bild-Kunst, and Bild-Kunst distributes the
monies to artists for proceeds rights.

Fifty percent of the money so collected

is paid, as the art trade's contribution, into a special social security fund for
artists, the Artists' Social Security Fund in the Federal Republic of Germany.
Fifty percent is distributed to artists able to claim the droit de suite.

179

In 1989, Bild-Kunst collected approximately DM 2.9m for resale proceeds rights.
In Germany today, the five percent resale royalty under the law has
to a large extent been replaced by thi s operati n9 agreement between the

176

Id.

178

Fawcett, supra note 3, at 133 (citing CISAC Document CIASP/BO/BB2

(19BO».
177

Id. at 132.

178

Id.

178

Geraan Cam.ission for UNESCO, supra note 170, at 2.
44

professional association of German art dealers and Bild-Kunst mandating a one
percent override charged on all sales of contemporary art in Germany.

180

Bi1d-Kunst uses this one percent partly to pay royalties and partly
to fund an artists' welfare or social security fund.
Director, Gerhard Pfenning, confirms this.

Bild-Kunst Managing

Mentioning that the contractual

arrangement reached a decade ago is the arrangement most art dealers choose,
Pfenning also writes that the German law's provision granting artists access to
information is an instrument whose "existence" is "necessary," but which hasn't
actually been used since most information now is given voluntarily. "Even in our
contract with galleries that organizes a special way of collecting droit de suite
payments," writes Pfenning, "al l the necessary information is given by the tax
accountants of the galleries and double-checking has not been necessary."

181

Bi1d-Kunst estimates that in Germany 50 percent of resales qualifying
for the Fo1qerecht are auction sales and 50 percent are dealer sales (40 percent
gallery sales and ten percent "art agent" sales).

182

Bild-Kunst retains ten percent of collected resale royalties to cover
administrative costs, and another ten percent either for a social fund or to
support young creative artists.

It distributes sixty-six percent of Fo1qerecht

income to German artists, and another one-third to foreigners, mainly French
artists.

Of the money distributed to German artists about 30 percent goes to

180
Fawcett, supra note 3, at 132. Fawcett reports that over 300
galleries and auctioneers choose the contractual solution. Id.
181
Letter fr.. Gerhard Pfenning, lIanaging Director, Bild-Kunst, to Ralph
Glan, Register of Copyrights (Aug. 27, 1992) (emphasis added).

182

45

artists' estates, 20 percent to living artists of "great reputation," and the
remainder to other artists.
E.

183

URUGUAY, CZECHOSLOVAKIA AND ITALY
Uruguay and Czechoslovakia are unique in that their statutes apply

to all categories of intellectual works, without distinction.

Uruguay applies

the droit de suite to "any alienation" of literary or artistic property.
Czechoslovakia's law applies to any "transfer of a work.

II

186

184

In most

countries, droit de suite applies only to a specific category of works, such as
183

Pfenning adds:
The remaining money is distributed among a great number of
living artists who face the situation of the art market, i.e. a con
temporary artist normally has a limited period of high creativity;
the production of this period is sold at high prices. After this
period which might last five to ten years the art market loses in
terest in his new productions and starts resaling [sic] his creative
period works. Through droit de suite a large mlllber of this kind of
artists benefit from resales of their works out of earlier periods
which allows the. to maintain a certain standard of living •••

184

Uruguay's law provides:

Article 9. In any alienation, there shall be understood to be
reserved, for the benefit of the author making the alienation, the
right to participate in any increase in the value of the work
reflected in the profits obtained by the subsequent acquirers of the
work. Any agreement to the contrary shall be null and void. The
percentage of participation in each case shall be twenty-five per
cent. In the case of collaboration of a plurality of authors, the
said percentage shall, in the absence of agreement to the contrary,
be divided in equal parts between the persons concerned.
Upon the death of the author, his heirs or legatees shall re
tain the same right until such time as the work passes into the pub
lic domain.
Uruguay Law Number 9739 Concerning Literary and Artistic Copyright of December
15-17, 1937, amended February 15-25, 1938, reprinted in Fawcett, supra note 3,
at 256 (citing CLTV, Supplement 1984-86.
186

As amended by the Law of December 22, 1953, the Czechoslovakian Law
of November 24, 1926, cited in Fawcett, supra note 3, at 215-16.
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"worKs of art ," "figurative arts,

II

or "visual ar-ts."

186

Manuscripts of liter

ary and musical worKs are sometimes included in other countries; architectural
works and works of applied art are almost always excluded.

187

Czechoslovakia's law is also unique in that it applies where the
buyer who transfers the work realizes a "socially unjustified profit" in selling
the work. As amended December 22, 1953, the 1aw allowed the art i st to "exact an
equitable indemnity from the buyer if ... the latter realizes an excessive profit
in selling the work.

II

A 1965 amendment allows the author to "cl aim a fair share

from any transferee if the latter obtains a socially unjustified profit from" a
transfer of ownershi p of the work.

188

The 1926 law gave the "author of a work

of figurative art, with the exception of an architectural work ... a right to a
portion of any disproportionally large net profit obtained by the owner ... " The
tribunal judging by that standard could take lithe financial situations of the two
parties; it may award to the petitioner up to twenty percent of the profit ob
tained .... " This right of action was available for three years counting from the
day on which the claimant first knew of the sale giving rise to his right.

189

188

World Intellectual Property Organization and United Nations Educa
tional, Scientific and Cultural Organization, ·Study on Guiding Principles Con
cerning the Operation of 'Droit de Suite'· at 5 (1985) [hereinafter VIPO-UNESCO
Study].
187

Czechoslovakian Copyright law Concerning literary, Scientific and
Artistic WorK, Nwnber 35, of March 25, 1965 (emphasis added), reprinted in
Fawcett, supra note 3, at 216.
188

188
law of November 24, 1926 (emphasis added), reprinted in Fawcett,
supra note 3, at 215.
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The Uruguayan formula of applying the right to any work, according
to some, is "excessive ly broad.

II

190

Further, applying a rate of 25 percent

to the increase in value has been called "excessive" 191 and "exorbitant."192
Czechoslovakia and Italy attempt to give the artist a percentage of
the difference between the seller's purchase price and the resale price.

Some

commentators observe that such a yardstick perfectly harmonizes the rationale of
the law with its practical implementation. 193 Commentators suggest that the
difficulty in administering and enforcing the droit de suite in such a way may
Il

help explain its disuse" in countries such as Italy.

1~

They report that sys

tems such as Czechoslovakia's were "doomed to failure because the practical im
plementation required tracking the works of art in the hands of all successive

190

Fawcett, supra note 3, at 53, 166 n. 273 (citing J. Antuna, La 10i
uruguayenne de protection des droits d'auteur, 9 11 Diritto de Autore 570, 576
(1938» •
191

Id. at 112 (-[Ilt is indeed excessive to deduct one quarter of the
profit .ade by the seller. The droit de suite .ust not have the effect of dis
couraging potential investors; the first to suffer from this would be those the
law has sought to protect.-).
192

See ide (quoting Dr. Jose Antuna).

193

Id. at 5; Merryman, supra note 84, at 216.

194

See DeSanctis, supra note 23.

See also New York Hearing at 19 (statement of Jean-Marc Gutton)
(calculation of droit de suite should be on total resale price, not capital
gains); Id. at 101-02 (statement of Ted Feder of Artists' Rights Society) (not
necessary to base royalty on percentage of profits fra. current sale as ca.pared
to price received fra. previous one, since -It is often very difficult, if not
i.possib1e, to trace the sale records of works of art- and the -experience of
Ita1y, Portugal, Uruguay, Czechos1ovaki a, and Ca11 forni a, of c_puti ng the
roya1ty on the increase in va1ue over the precedi ng sa1e, has not been
successful-); Id. at 137 (statement of Daniel Mayer of Volunteer Lawyers for the
Arts) (royalty should be assessed on -total gross price of each sale regardless
of whether the work has increased in value since its last sa1e-).
48

purchasers so as to permit comparison of the present sales price with the previ
ous sales price.
F.

II

196

SUMMARY OF DROIT DE SUITE IN OTHER COUNTRIES
Although a number of countries claim to have droit de suite,

examination of their legal systems
never carried out.

198

reveals that for many the principle is

Such countries include, but are not limited to, Italy,

Czechoslovakia, Uruguay, and Yugoslavia.

197

The majority of countries have simply not adopted the right, but
several, including the United Kingdom, and Switzerland, have recently considered
or reconsidered droit de suite.

Other countries, including Australia and the

United States, continue to study and debate the right.
such as Spain,

198

Still other countries,

have either enacted new laws or are revising existing ones.

On November 11, 1987, Spain passed a law recognizing a resale royalty
right. The Spanish law applied a 2 percent royalty on works of art that resold
for a minimum of approximately $2,000.
descendible.

As first enacted the right was not

Also at first the Spanish collecting society, Entidad de Gestion

de Artistas Plasticos (VISUAL) only collected the royalty from auction
houses. ' 99

'86

Fawcett, supra note 3, at 5.

'81

See generally WI PO-UNESCO Study, supra note 186; Legal Protection for
the Artist (M. Nimmer ed. 1971); Fawcett, supra note 3; Australian Copyright
Counc;l, supra note 21; MerrYllan, supra note 84.
'87

See Table 1.

,.
See Ca.ent 6 (Javie Gutierrez Vicer, Executive Director Visual
Entidad de Gestion de artistas Plasticas [hereinafter VISUAL]), App. Part I.
'88
Gutierrez Ca.ent 6 at 25-6 (statement of Javier Vicer, Executive
Director of Entidad [hereinafter VISUAL]), App. Part I.

49

The Spanish law was recently revised and since July 7, 1992, VISUAL
collects 3 percent for a minimum of $3,000.

The right has been extended to

inheritors and the term is life of the author plus 60 years.
The Spanish law stipulates that the resale royalty is to be collected
in both galleries and auction houses, and VISUAL is now negotiating an agreement
with the 5 Galleries Association in Spain to collect an agreed upon amount each
year.

It is expected that this agreement will be signed in 1993.

200

Mr. Vicer reports that VISUAL collected $50,666 in U.S. dollars in
1991 and expects to collect four times that much this year.
G.

201

EFFORTS TO IMPLEMENT THE DROIT DE SUITE INTERNATIONALLY
The rules governing the droit de suite vary from nation to nation.

Hopes for an international standardization of the droit de suite led to efforts
to incorporate the right into an international convention, such as the Berne or
Universal

Copyright Conventions.

202

There is still

the

belief that,

"[L]eaving aside the differences, certain factors common to all the national
legislations concerned can be singled out which, by revealing the same trend, can
serve as a basis for the internationalization of 'droit de suite' and for drawing
national laws on the subject closer to one another."

200

203

The right did not

Letter fra. Javier Guttierrez Vicer, Managing Director VISUAL to
Marilyn J. Kretsinger, Assistant General Counsel, U.S. Copyright Office
(November 17, 1992).
201

Id.

202

Fawcett, supra note 3, at 50.
VI PO-UNESCO Study, supra note 186, at 3.
50

achieve recognition in the UCC,

however, and there are only statements of

204

principle in the Berne Convention.

Part of the difficulty of incorporating the

right into Berne lay in establishing a principle for treatment of foreign authors
when the character of the droit de suite varies so widely from country to
country.
1.

Berne Convention
In 1928, at the Rome Conference on revision of the Berne Convention,

the French, Belgian, and Italian delegations proposed that the droit de suite be
incorporated

into

the

205

Convention.

Subsequently,

at

the

Brussels

Conference, the Belgian administration proposed including the droit de suite in
Berne and promoting it to the rank. of ri ghts accorded by the Convent ion.

206

Under the Belgian proposal, all member countries would undertak.e to
recognize the droit de suite in their statutes in their own manner, and the right
wou1 d be extended to forei gn authors on the basis of nat i ona1 treatment.

207

National treatment was not unanimously favored, however, due to the limited num
ber of countries that had incorporated the droit de suite into their own stat
utes.

208

Under an Austri an propos a1, the droit de sui te wou1 d have been

recognized on the basis of reciprocity.
204

The Universal Copyright Convention, to which the United States be
longs effective September 16, 1955, contains no resale royalty provision. Under
the UCC, therefore, regulation of the right is left up to each signatory nation's
legislation.
2~
Recommendation No. 3 of the Rome International Conference for revi
sion of the Berne Convention, cited in Fawcett, supra note 3, at 93 n. 518.
206
Fawcett, supra note 3, at 94 (citing La Protection Internationale des
droits voisins du droit d'auteur (pt.3), 53 Droit d'Auteur 133, 136-38 (1940».
207

Fawcett, supra note 3, at 94.

208
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Given these differences, a committee of experts meeting in Samaden
proposed in 1939 to incorporate the droit de suite into a related convention,
rather than Berne itself.

The related convention would abide by the principle

of assimilation; member countries in which a sale took place would accord the
droit de suite to nationals of other member countries, while in the country of
origin of the author, only the national law could apply.

The Samaden draft,

which contained only a simple recognition of the principle of droit de suite, was
abandoned when war broke out.

209

The 1948 Brussels Conference provided explicit recognition of droit
de suite in the Berne countries for the first time in Article 14bis.

210

Article 14bis allows for reservations in national laws and subjects the droit de
suite to the principle of reciprocity: Berne members may introduce the droit de
suite into their own laws, and if they do so, a foreign artist can benefit from
it if his national laws grant such protection, but only lito the extent permitted
by the country where [the] protection is claimed.

11

One commentator has noted

that states vary in determination of the scope of the reciprocity requirement;
some feel that mere recognition of the principle of Article 14bis, paragraph 2
209

Id. at 95.

210

The Stockha. conference later modified the numbering of the Berne
Convention without modifying the text, and article 14bis became article 14ter.
Article 14ter provides:
(I) The author, or after his death the persons or institutions
authorized by national legislation, shall, with respect to original works
of art and original manuscripts of writers and composers, enjoy the
inalienable right to an interest in any sale of the work subsequent to the
first transfer by the author of the work.
(2) The protection provided by the preceding paragraph may be
claimed in a country of the Union only if legislation in the country to
which the author belongs so permits, and to the extent permitted by the
country where this protection is claimed.
(3) The procedure for collection and the amounts shall be matters
for dete~ination by national legislation.
Art. 14ter, para. 2, reprinted in Fawcett, supra note 3, at 200.
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is sufficient.

Others require a tangible expression of reciprocity.

211

For

example, on December 19, 1962, the Committee on the Droit de Suite for Foreigners
in France decided that a state "even if its legislation is adequate in theory,
cannot be considered as protecting the droit de suite if the legal arrangements
it has established have not been properly applied."

212

Berne leaves to the national legislatures the task of providing for
administrative procedures and percentages to be collected.

213

Even with its limited statements of principle, the Berne Convention
is the only international instrument governing implementation of the droit de
suite in relations between signatory nations.

214

If each nation can impose special rules for extending the droit de
suite to foreigners, such rules cannot be applied in relations between
signatories to the Brussels (or later) text of Berne, once reciprocity is
established.

216

Such national rules can apply only between nations not party

to any international convention or which have signed only the UCC, or pre
Brussels revision.
211

216

Without specific rules for the droit de suite, the

Fawcett, supra note 3, at 73. See also VI PO-UNESCO Study, supra note

186, at 57.
212
Fawcett, supra note 3, at 99. See also ide at 98-99 (discussing
whether art. 14 creates special rule which denies droit de suite to artists who
are granted other prerogatives of authors' rights under the Convention and
whether art. 14 constitutes obligation to grant national treatment if effective
protection is granted in country of origin).
213

Id. at 95.

214

Id. at 102.

216

Id.

218

Id. at 103. See VI PO-UNESCO Study, supra note 186, at 57 (-For
countri es bound by an i nstrlmlent predating the Brussels Act, such as the ROE Act
of 1928, the principle of the assimilation of .embers of the Union to nationals
(continued ... )
53

operation of the right will be governed by the rules set out in each nation's law
regarding treatment of foreign authors.

217

France, Belgium, and Germany have

adopted specific texts on application of the droit de suite to foreigners.

218

There has been further discussion of the extent of droit de suite and
some discussions about extending the right.

In 1983, the United Nations

Educational, Scientific and Cultural Organization (UNESCO) and the World
Intellectual Property Organization (WIPO), which administer the UCC and Berne
Conventions, respectively, conducted a joint survey of countries with an art
resale royalty right. In 1985, WIPO and UNESCO conducted a second study, "Draft
Guiding Principles on the Operation of Droit de sui te ,"

In 1986, at a Paris

meeting of a Committee of Governmental Experts on Works of Visual Art convened
by UNESCO and WIPO, several delegates favored introducing the right as one of the
basic rights of artists. However, the prevailing consensus was that there needed
to be further study of the problems of implementation and the question of the
effect on the art market.
2.

219

Model law of Tunis
In 1976, a Committee of Governmental Experts charged with developing

a model law on copyright for the use of developing countries drafted the Model
law of Tunis.

The law was adopted on March 2, 1976.

218( ••• continued)
could not apply to 'droit de suite,' since that right was not an author's right
under the terms of the Rome Act. It was only with the Brussels Act that it came
to be recognized as an ingredient of copyright.-).
217

Fawcett, supra note 3, at 103.

218

Id. See supra notes 42-44 and accompanying text (discussing French
law); notes 118-19 and accompanying text (discussing Belgian law); note 159 and
accompanying text (discussing German law).
21.

Australian Copyright Council, supra note 21, at 5.
54

Article 4bis of the Tunis Law provides that authors of graphic and
plastic works (and manuscripts)

220

have an inalienable right, notwithstanding

any transfer of the original work, to share in the proceeds of every sale of the
work or manuscript made at public auction or through a dealer.

221

law does not apply to architectural works or works of applied art.

The model
222

Although a number of the developing countries have adopted droit de
suite and have passed regulations based to some extent on the Tunis Model Law,

223

it is questionable whether any of these laws have been enforced.
3.

European Community Council Directive
The European Community has taken several steps toward harmonization

of the varied resale royalty laws among its Member States. These efforts, which
began in the early-1970s, have culminated in a proposed EC Council Directive
supporting the droit de suite.

224

220
Some argue that because the Tunis Model law lllentions manuscri pts
·on1y incidentally, being added to graphic and three-dimensional works, it is to
be inferred that, in the .inds of those who drafted the text, manuscripts do not
come into the category of graphic and three-dimensional works.· WI PO-UNESCO
study, supra note 186, at 23. The WI PO-UNESCO Draft Guidelines do not support
extension of the droit de suite to manuscripts, as being ·no more than material
support for the work.,· having a ·sentimental· or historical val ue, but having ·no
.are intrinsic literary or musical value than a copy of the published work. or of
the printed score.· Id. at 23-24.
221

Model Law of Tunis, supra note 15.

222

Id.

223

WI PO-UNESCO Study, supra note 186, at 72.

See EEC Treaty, Arts. 100 and 189(3) (concerning Council Directives).
For a good discussion of copyright law in the European Community, see Theodore
M. Shapiro, Droit de Suite: An Author's Right in the COpYright law of the
European Community, 4 Ent. L. Rev. 118 (1992).
224
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In 1972, the Intergovernmental Conference on cultural policies
in Europe met in Hel sinki, and the delegates of some 30 European countri es
recommended to Member States that they accord to artists the droit de suite on
public sales.

226

On May 13, 1974, the European Parliament passed a resolution

request i ng the Commi ss i on to propose measures to harmoni ze the domestic law
concerning the protection of cultured objects, as well as copyright and
"neighboring or related" rights.

226

In 1975, the Council of Europe sponsored a seminar for the
encouragement of artistic creations. The rapporteur found that the diversity of
the existing droit de suite systems results in distortions that undermine the
competitive forces of the free market in Europe, and urged harmonizations of the
resale right.

In 1977 and 1982, the Commission tabled draft proposals on

227

EEC action in the "cultural sector" which recommended general appl ication of the
droit de suite.

It was felt that the inequity between artists in various EC

countries with and without the resale right distorts competition within the
meaning of Article 101 of the EC Treaty, and is inadmissible for the functioning
of a common market.

228

The Commission held a hearing on droit de suite on November 21, 1991,
in Brussels. Amajority of those present saw harmonization of the droit de suite

22&

Vladi.ir Duche.in, Resale Right Situation, Particularly in Europe,
192 Interauteurs 94, (1981).
228

2406 (1974).
221

10 OJ No. C62 of May 30, 1974. See also 5 Bull. of Eur. Cam.. point
Duche.in, supra note 222, at 94.

228

See Bull. of Eur. Ca.. (June Supplement) (1977); Bull. of Eur. C~.
(June Supple.ent) (1982). See also Adolf Dietz, "rhe Harmonization of Copyright
in the European Community, 16 11C 379 (1985); Gerhard Schricker, Ha~nization
of Copyright in the European Economic Community, 20 IIC 466 (1989).
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at a Community level as a necessary step.

A minority, which emphasized the

right's optional character in the Berne Convention, took the view that if certain
Member States had introduced the droit de suite and now felt that it caused
distortion of competition, it was up to those Member States to end the
distortion.

229

In a proposed EC Commission Council Directive, the EC advocates
inclusion of certain elements of a droit de suite system as lithe minimum needed
to assure the reconciliation of the statutes of member states regarding the droit
de suite.

II

230

In its proposal, the EC opts for a royalty of five percent of

the sales price, that would "not be payable if the seller is able to prove that
he acquired the work at a price higher than, or equal to, the sales price."

231

The right would apply to auction sales, sales through dealers, and sales between
private parties, and would continue for fifty years after the author's
death. 232

This EC proposed directive contains a significant provision to

ensure that the art market would not shift to other countries as a result of the
application of droit de suite within the Community.

Where original art is

exported to a third country, the directive "would require payment of the droit

228
Facsi.i1e fr. Directorate General for Internal Market and Industrial
Affairs to the Delegation of the COIIIIission of the European Co.unities,
Washington D.C. (unpublished) (Sep. 7, 1992).

~
COIIIIission of the European Communities, Proposed Council Directive,
reprinted in Fawcett, supra note 3, at 259.
231
232

57

de suite on the same terms as in the interior of the Community, the amount being
calculated on the basis of the value declared for customs."

233

Amajority of those present at the 1991 Commission hearing on droit
de suite expressed hope that the Community would work toward greater
international harmonization of the resale right, particularly in the United
States and Japan.
H.

234

RECENT INTERNATIONAL INTEREST IN ARTISTS RIGHTS
A great deal of interest has arisen during the last few years in

improving the economic and social rights of artists.

Participating in this

international colloquy on artists' rights have been individuals, countries, and
many international organizations.

Several important studies have emerged,

235

and a number of international conferences have been held, including one in Madrid
and one in Helsinki during 1992.
The Madrid Conference reported on rights of artists and the
circulation of art.

236

The more recent conference in Helsinki surveyed the

economic and social status of artists in European Countries.

In attendance at

the Helsinki Conference were representatives from 30 countries and 12
international organizations, including the Council of Europe, the European
233

Id. at 260.
See al so generally E.C. COpYright Harmonization:
Discussion of Authors' Resale Rights, 11 Int'l Rev. Indus. Prop. l Copyright L.
706 (1980), cited in Fawcett, supra note 3, at 115.
234

Proposed Council Directive, supra note 224.

236

See, ~.g., Ge~an Commission for UNESCO, ·Survey on the Econa.ic
Situation and Social Status of the Artist in Germany· (1992); Resale Royalty--A
New Right for Artists 69 Australian Copyright Council 4 (1989).
238

Fourth Symposiu. on Legal Aspects of International Trade in Art,
Institute of International Business Law and Practice, International Cha.ber of
Commerce (forthcoming fra. ICC Publishing, 1993). For a brief discussion of the
U.S. Report, see infra Ch. III, text accompanying note 33.
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Community, UNESCO, the International Secretariat for Arts, and International PEN.
Representatives from a number of artists groups from within Finland were also
present.

237

The HelsinKi Conference participants discussed the economic and
social conditions of artists in their respective countries. They noted ways in
which the government currently was helping or intending to help artists. These
participants noted that when compared with members of the general population with
relative education and job tenure, artists do not enjoy the same economic rights
unless they worK in heavily subsidized areas.
Droit de suite was not part of each presentation at the HelsinKi
Conference.

A number of representatives did propose a change in copyright law

to allow artists to participate in a resale royalty. Others reported on what is
being done in other areas to support artists economically and to encourage their
creativity.

These efforts include social security programs, tax relief,

government purchase of art, and substantial government grants.
Most of the countries represented at the HelsinKi Conference do not
observe the droi t de sui te at present.

There was, however, almost universa1

agreement that the resale royalty would be a welcome amendment to their laws.
If the European Community establishes droit de suite as a harmonization issue for
its membership, many countries are liKely to include a resale royalty in their
systems.
A review of these international studies and conference materials
clearly reveals that there is international concern about the relative economic
well-being of artists world-wide.

The perception, if not the reality, is that

237

This Study cannot summarize the general conclusions of the Helsinki
Conference. The final report is unavailable until 1993.
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art i sts suffer economi ca11 y when compared wi th the rest of the work force.
Reports on several international conferences, including the Helsinki and Madrid
Conferences, have explored artists' rights and made suggestions for improving the
economic status of artists. A number of countries also have examined generally
artists' rights and specifically the question of whether or not the droit de
suite should be adopted. The European Community also is considering whether it
should harmonize the droit de suite in its member states.
It is evident in the spirit of these discussions that the
participants believe that artists are a valuable national resource and should be
encouraged by thei r governments.

A picture also emerges that, in terms of

government policy, many of these countries already do more to encourage the
social and economic well-being of artists than the United States currently is
doing.

60

II. THE U.S. EXPERIENCE WITH ARTISTS' RESALE ROYALTIES

A.

OVERVIEW OF THE U.S. EXPERIENCE WITH DROIT DE SUITE
Since the concept of droit de suite was first introduced in Paris in

the 1920's, there have been efforts to incorporate this European concept into
state or federal law in the United States.
have resulted in law.

2

1

To date, only California's efforts

The proposal's controversial nature is due not only to

opposition from dealers, museums, and others, including some artists, but also
to the difficulties inherent in structuring a
effective resale royalty scheme.
of success.

wor~ab1e,

effective, and cost

The European models have had varying degrees

Many fear resale royalty 1aws wou1 d be counter-productive to

artists' interests and to the well-being of the United States art

mar~et

as a

whole.
1.

Individual Efforts
The fi rst efforts in thi s country were from i ndividual arti sts,

writers, or lawyers who pressed for a resale royalty right through art unions,
art journals, or private contracts for sales of art

wor~s.

Grant Wood generally is credited as the first major American artist
to suggest that artists should profit from the increased value of their wor~s.

3

See generally, Monroe E. Price, Government Policy and Economic
Security for Artists: The Case of the Droit de Suite, 77 Yale L. J. 1333 (1968);
Gordon P. Katz, Copyright Preemption Under the Copyright Act of 1976: The Case
of Droit de Suite, 47 Geo. Wash. L. Rev. 200 (1978); Roy Bongartz, Writers,
Composers. and Actors Collect Royalties -- Why Not Artists?, N.Y. Times, Feb.
2, 1975, §2, at 25, col. 2; Carl R. Baldwin, Art l Money: The Artist's Royalty
Problem, 21 Art in America 20 (March-April, 1974).
2

CAL. CIY. CODE §986 (West Supp. 1992).

3

Katz, supra note 1, at 203-04; Baldwin, supra note 1, at 20-23.
61

In 1940, after his work "Daughters of Revolution" quadrupled in value within a
short period, Wood announced that his "Parson Weems' Fable" would be sold by his
dealer with the stipulation that resales would bring him fifty percent of the
appreciated value.

4

These efforts, and the European example, attracted attention from
academicians in the 1960's. In a 1962 article, international law scholar Rita E.
Hauser suggested including a droit de suite in U.S. copyright law.
Diane B. Schulder made a similar proposal in a 1966 article.

6

Attorney

6

In the 1970's, the idea of resale royalties for visual artists in the
United States started gaining real ground. The Art Workers Coalition adopted a
position that included calling for a percentage of resale to revert to the artist
or his or her heirs.
2.

7

The ProjanskY Agreement
In 1971, attorney Robert Projansky and art dealer Seth Siegelaub

developed and published a sample contract,

"The

Artist's Reserved Rights Transfer

4

Katz, supra note 1, at 204; Baldwin, supra note 1, at 20-23. See
also Sylvia Hochfeld, Artists' Rights: Pros and Cons, 23 ARTnews 20 (May 1975).
6

Rita E. Hauser, The French Droit de Suite: The Problem of Protection
for the Underprivileged Artist Under the Copyright Law, 11 ASCAP Copy. L. Symp.
1 (1962).
6

Diane B. Schulder, Art Proceeds Act: A Study of the Droit de Suite
and a Proposed Enactment for the United States, 61 Nw. U.L. Rev. 19 (1966). In
Schulder's Art Proceeds Act, the resale royalty is levied upon auction or dealer
sales. It is applicable only to an original work of art defined as "unique,"
such as painting, sculpture, drawing or illustrated manuscript. Id. at 44.
7

See Studio International 71-72 (Nov.-Dec. 1976) (stating position
adopted by Art Worker's Coalition as summarized by Lucey Lippard). See also
Baldwin, supra note 1, at 20-23.
62

and Sale Agreement enabling artists to collect proceeds from resales. 11

8

This

contract, to be signed by artist and dealer, or artist and fi rst purchaser,
specified that the artist would receive 15 percent of the appreciated value each
time a work was resold, donated, exchanged or otherwise transferred.

9

The

Projansky form contract was promoted and distributed in the 1970's by artists'
rights activists.
Today, the Projansky Agreement is not widely used.

10

Opinions

differ as to whether such private contracts can legally bind subsequent owners
of art works.

11

Professor of Law John Merryman and Art Historian Albert Elsen

argue that they cannot.

"The artist can, by contract, II they wri te, II bind
only the person with whom he directly deals. 1I
12

8

Reprinted in A Guide to the California Resale Royalties Act 23 (M.
Price &H. Sandison eds. 1976) [hereinafter Projansky contract]. ProjansKy and
Siegelaub claimed to have consulted more than 500 artists, dealers, lawyers, and
others before drafting this contract. Solomon and Gill, Federal and State Resale
Royalty Legislation: IIWhat Hath Art Wrought?lI, 26 UCLA L. Rev. 322, 327 n. 27
(1978).
9

Projansky contract, supra note 8, at art. 4.

10

See John H. Merryman and Albert Elsen, Law Ethics and Visual Arts 230
(1987); New York Hearing Artists on the Resale Royalties at 74, 80. (Part III of
App.) (statement of art dealer John Weber) (stating that IIIn the early 1970's it
was somewhat a fashion
to use this contract, and many artists [were],11 but
that liAs time goes on it became difficult for some artists just physically to
keep track of where their works were. And ... the gallery or the artist has to
take care that the auction house understands that there is a contract, and so
forth. That became somewhat awkward for some people. lI) Only two of Weber's 38
artists use a resale royalty contract. Id. at 74.
11

At the New York Heari ngs, Regi ster of Copyri ghts Ralph Oman asked New
York art dealer John Weber, who sometimes uses the Projansky contract, whether
the contract IIl asts just for the second sale. It wouldn't bind a third party for
a sUbsequent sale?1I Mr. Weber answered, IINo, it's binding ad infinitum. We have
had third generation, and in some cases, fourth generation payments. New York
Hearing at 81 (statements of Ralph Oman and John Weber). App. Part III.
II

12

Merryman, supra note 10, at 230. See also Solomon and Gill, supra
note 8, at 330 (enforcement of contract depends on goodwill of buyer).
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Under the ProjanskY contract, the buyer agreed not to alienate the
wor~

without first obtaining the transferee's agreement to be bound by the terms

of the original contract.

13

In return for rights received under the contract,

the artist agreed to maintain a record of each transfer.
3.

14

"rhe Rauschenberg-Scull Exchange
Although interest in droit de suite was aroused among intellectuals

in the early '70's, it

too~

a well-publicized incident to

~ic~

individual efforts

into legislative action in the United States, first on a state and later at the
federal level.
It is the colorful Rauschenberg-Scull exchange which is credited as
focusing attention in this country on the artist's often disadvantageous position
in the art

mar~et.

15

A collection of

wor~s

owned by Robert and Ethel Scull

was sold at a contemporary art auction in New York city in 1973.

One 1958

painting by Robert Rauschenberg entitled "Thaw," which the Sculls had purchased
years earlier for under $1000, sold for $85,000. After the auction, Rauschenberg
reportedly said to Scull, 'II've been
profit .. ,"

16

wor~ing

my ass off just for you to

ma~e

that

and then told the Wall Street Journal, "From now on, I want a

royalty on the resales and I am going to get it."

17

The auct i on was the

13

ProjanskY contract, supra note 8, at art. 5. The agreement was
binding on the parties and their successors in interest for the lives of the
artist and his or her spouse plus twenty-one years. Id. at art. 16.
14

Id. at art. 6.

16

But see Solomon and Gill, supra note 8, at 356 n. 222 (writing that
"Some commentators have i ncorrectl y attri buted the droi t de sui te movement in the
United States to this incident ... ").
16

Merryman, supra note 10, at 217.

17

Solomon and Gill, supra note 8, at 356 n. 222.
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subject of a widely distributed documentary,

18

and Rauschenberg's subsequent

efforts to secure a resale royalty received a great deal of media attention.
B.

19

THE CALIFORNIA LAW

Reacting in part to the highly publicized sale of the Rauschenberg
painting, a California State Assemblyman, Alan Sieroty, drafted a bill that
included a resale proceeds right. Passage of the bill was as emotionally charged
as the sale of "Thaw.

II

20

Some assert that Sieroty pushed it through the

legislature without gathering much acceptance in the art or legal communities.
Dealers, collectors and museums claimed not to have been consulted or informed

18

"America's Pop Collector: Robert Scull -- Contemporary Art at
Auction," excerpted in The MacNeil/Lehrer Report, Artist's Royalties, Library
#334 Show # 2089 (Air date Jan. 6, 1977), cited in Solomon and Gill, supra note
8, at 356 n. 222.
19

Id. See Scull's Art Brings Record $2 Million, N.Y. Times, Oct. 19,
1973, at 57, col. 1; "Artists Decide They Should Share Profits on Resale of
Paintings," Wall St. J., Feb. 11, 1974, at 1., col. 4. See also Kirschenbaum, The
Scull Auction and the Scull Film, 39 Art Journal 50 (Fall 1979).
20

See Merryman, supra note 10, at 232 (Cal ifornia law opposed by
"outraged museums, collectors, and dealers and vehemently defended by artists
and artist-support organizations such as Bay Area Lawyers for the Arts, Artists'
Equity, and Artists for Economic Action) (citing Hochfeld, Legislating Royalties
for Artists, ARTnews, Dec. 10, 1976, at 52; Bates, Royalties for Artists:
California Becomes the Testing Ground, N.Y. Times Arts and Leisure Section, Aug.
14, 1977, at 1; and Gay Weaver, Controversy Stirred up over Artists' Resale
Payments, Palo Alto Times, Nov. 11, 12, and 13, 1976, at 14, 15, and 16,
respectively).
l

'
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about the bill.

21

Others respond that the bill was publicized and hundreds

of artists were involved.

22

The Governor of California signed the Artists' Resale Royalties Act
into law in September 1976.

23

The Act, effective January 1, 1977, became the

first American statute to incorporate droit de suite.
1.

Analysis of the Law
The California law mandates a five percent royalty of the resale

price to be paid to the artist when a
anywhere by a California resident.

24

wor~

is resold in California, or resold

The Act is applicable only if at the time

of resale the artist is either a citizen of the United States or a resident of
21

See, ~.g., Merryman, supra note 10, at 231 (stating that bill was
enacted "without consulting the art community beyond artists and enthusiasts who
helped draft the bill and supported it") (citing Francione, The California Art
Preservation Act and Federal Preemption by the 1976 Copyright Act, 31 Copyright
L. Symp. (ASCAP) 105 (1984»; Letter from California legislative counsel George
H. Murphy to Assemblyman Alan Sieroty (Aug. 30, 1976) (opining that law as
drafted would be constitutional only as applied to sales occurring in
California); Hochfeld, supra note 20, at 52-54 (reporting that California
Department of Fi nance recommended to governor that bi 11 be vetoed as too
expensive to administer and that some California dealers claimed to have learned
of the bill in September 1976 after its signature by the Governor).
22

See Solomon and Gill, supra note 8, at 334 n. 82 ("With a total of
seven amendments by both houses of the California legislature, at least three
press releases sent out by Assemblyman Sieroty, sponsor of the legislation, the
consequent monitoring of the bill by the press, and the prior ~nowledge and
involvement of hundreds of artists, it is mystifying that the bill 'snea~ed by'
the art establishment in California").
23

CAL. CIV. CODE §986 (West Supp. 1992).

24

The subsection provides in part:
§ 986. Wor~ of fine art; sale ...
(a) Whenever a wor~ of fine art is sold and the seller resides
in California or the sale ta~es place in California, the seller or
the seller's agent shall pay to the artist of such wor~ of fine art
or to such artist's agent 5 percent of the amount of such sale.
CAL. CIV. CODE §986(a) (West Supp. 1992).
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the State of California for a minimum of two years.

25

The right to the five

percent resale royalty is waivab1e only by written contract for an amount in
excess of fi ve percent.

26

Artists can therefore contract for a hi gher

percentage of the resale price, but not a lower one.

27

An artist may assign

the right to collect the royalty payment to another individual or entity, but the
assignment will not have the effect of creating a waiver.

28

In 1982, in

anticipation of establishment of an artists' collecting society, such as those
that exist in Europe, the California legislature amended the Resale Royalty Act,
modifying the prohibition of a waiver of the right. A transfer for the purpose
of facilitating collection through such a society now lawfully could be done.

29

25

Id. at §986(c)(I) (as amended effective July 1, 1983).

26

Section 986(a), as amended effective July 1, 1983, provides in part:
"The right of the artist to receive an amount equal
to 5 percent of the amount of such sale may be waived
only by a contract in writing providing for an amount in
excess of 5 percent of the amount of such sale."

Legislators feared that waivers would otherwise be required as a
matter of course.
27

28

Nimmer suggests this means the seller obligated to pay the royalty
may not also be assignee of the artists' royalty right. "Does it also prohibit
the buyer from being such an assignee?" asks Nimmer. "If the waiver limitation
is to be meaningful, it is submitted that an assignment of the artist's royalty
rights to either the buyer or the seller, or to any entity which either controls,
should be held invalid." 2 M. Nimmer, Nimmer on Copyright 8-379 (1991).
29

San Francisco Hearing at 8-9 (statement of Professor Thomas Goetz1).
App, Part II. Professor Goetz1 endorses a private system of collection with
ASCAP-1ike societies "to take a transfer of the rights from the artist for the
purpose of collecting royalties." Id. at 8. [The official transcript of the San
Francisco Hearing on Artists' Resale Royalties is reprinted in Part II of the
Appendix to this Report. All future references to that Hearing will be App. Part
II. ]

67

The California law applies only to resales of "fine art"

30

occurring during the lifetime of the artist or until 20 years after his or her
death,

31

where the gross sales price equals or exceeds $1000, and equals or

exceeds the prior purchase price paid by the seller.

32

A resale by an art

dealer to a purchaser within ten years of the initial sale of the

wor~

by the

artist to an art dealer will not be subject to the royalty requirement, provided
all intervening resales are between art dealers.

33

The seller must locate and pay the royalty to the artist.

34

If

the seller is unable to locate the artist within 90 days, the royalty must be
transferred to the California Arts Council,
name for seven years.

36

where it is held in the artist's

36

Failure to comply subjects the seller to an action for damages
"within three years after the date of sale or one year after the discovery of the
sale, whichever is longer."

37

30

Fine art is defined in the Act as "original painting, sculpture, or
drawing or an original wor~ of art in glass." 14. at §986{c){2).
31

Id. at §986 (a){7) and (b){3) .

32

Id. at §986 (b){2) and (4).

33

Id. at §986 (b){6) .

34

14. at §986 (a){l) .

36

Id. at §986 (a)(2).

36

Id. at §986 (a){4) and (5).

37

14. at §986 (a){3). Thi s aspect represents a major difference
between the French and the California droit de suite laws: in France, the Union
of Artistic Property (SPADEM), a private organization whose members are the
majority of French artists, collects payments due artists through use of public
auction registers and catalogs, while in California, the burden is on the
individual artist to bring suit. See Solomon and Gill, supra note 8, at 326,335.
(continued ... )
68

2.

Impact of the California Law
a.

The BALA StudY.

During the sunvner of 1986, the California Bay

Area Lawyers for the Arts conducted a study of the impact on the California art
market of California Civil Code Section 986.

38

Surveying visual artists,

galleries and auction houses with written questionnaires,

BALA sought to find

out: whether artists have received royalties under the act; the level of
voluntary cooperation on the part of dealers; the effect on the relationship
between artists and dealers; whether dealers feel the act has had an impact on
the California art market; and whether artists perceive a need for third party
enforcement.

39

A total of 81 questionnaires were sent to San Francisco Bay

Area galleries and auction houses (referred to as "dealers"), and 208 to visual
artists.

40

Out of the 36 individual artists responding, 30 thought the resale
royalty was "basically a good Idea ,"

Of the 15 dealers responding, 11 agreed.

conti nued)
Ninvner writes that lithe annotated Cal ifornia Code reveals only a
trickle of cases under this section. 2 M. Ni nvner , Nimmer on Copyright 8-376 n.
9. See Solomon and Gill supra note 8, at 335-36 (suggesting individual artists
are reluctant to sue dealer, supportive collector, friend or relative for fear
of jeopardizing a continuing relationship).
37 ( •••

II

38
Alma Robinson, BALA Surveys Artists and Galleries on Resale
RoYalties, 4 BALA-GRAM 1 (Nov.-Dec. 1986), reprinted in Visual Artists Rights Act
of 1987: Hearings on S.1619 Before the Subcomm. on Patents. Copyrights and
Trademarks of the Senate Corom. on the Judiciary, 100th Cong., 1st Sess. 119
(1987). BALA is now California Lawyers for the Arts.

39

Id.

~
Id. at 2. Less than 20 percent of those surveyed responded to the
questionnaires. This included only 36 visual artists. Of the 21 who answered a
question about what percentage of their income is derived from art sales, four
said they derive 95 to 100 percent of their income from art, one indicated
between 50 to 100 percent, six indicated 25 to 60 percent, and 10 indicated 10
percent or less. Id.

69

There was general agreement, however, that qualifying resales are rare.

Only

three of the artists responding had received royalties under the Act. Four art
galleries reported handling 22 resale royalties since 1977.

41

One of the 15 responding art dealers thought the law should be
repealed outright, while two thought it should be made applicable nationally.
None said it had a significant effect on their sales, but two felt it had a
significant effect on the California art

mar~et.

42

One dealer raised privacy issues associated with the required record
~eeping,

system.

43

while another thought there should be a "eentral " registration

44

Artists mentioned

problems with enforcement and obtaining

information about sales and buyers as their main concerns, and five feared that
enforcing their rights would be harmful to their careers.

46

Four artists had

dealt with galleries or individual owners who were reluctant to comply with the
Act, and 11 reported galleries had refused to give them information about the
sale of their

wor~,

"including buyer's names, addresses and resale prl ces ."

Twenty-two artists said they would allow a private agency to enforce their
ri ghts.

48

41
42
43

Id. (stating that "a lot of patrons don't want their names given out
Most people don't want their names spread
for security reasons, etc.
around ... ") .
44

46
48

M. Only 13, however, would use such an agency if it
"substantial percentage" of the royalties as a fee. Id.
70

too~

a

The BALA study also mentioned the role of the State Arts Council in
receiving funds from sellers unable to locate artists.

The study stated that,

in its most recent report, $13,435 had been deposited in a trust account on
behalf of 14 artists.

47

At January 1992 hearings on Artists' Resale Royalties in San
Francisco, at least two artists testified to positive experiences and significant
financial gain from the California statute.

Richard Mayer, sculptor and Vice

President of National Artists Equity Association, reported receiving resale
royalties of $25,520 in the last eight years.
experience was not unique.

48

He reported that his

Ruth Asawa, a scul ptor whose work has been

commissioned for public places, testified to having received $5,000 when
Ghiradelli Square, including her fountain structure, was sold, and $7,000 when
the San Francisco Hyatt, including her fountain, was sold.
b.

Criticism of the California Law.

49

The Cali fornia 1aw has been

the subject of substantial criticism. The law is criticized as being underused
and underenforced, and therefore ineffective.

50

47
48

San Francisco Hearing at 44 (statement of Richard Mayer), App.

Part I I.
49

Id. at 53-54 (statement of Ruth Asawa).

60

One commentator summed it up as follows:
Despite the (1982) amendments, the Act is perhaps the State's
most neglected and underused law. Many of those who could benefit
are ignorant of the Act; others who are aware of the Act feel
impotent to enforce it. Those whom the Act seeks to regulate do not
comply with its provisions. The monitoring necessary for individual
enforcement is an impossible bureaucratic nightmare attempted by no
one. Apparent lack of effective means to collectively enforce the
Act has made it virtually irrelevant. As a result, visual artists
continue to be exploited and remain uncompensated for their residual
interests in resold artwork.
(continued ... )
71

One commentator notes several difficulties associated with private
enforcement by individual artists. First is the inability of artists adequately
to track resales where there is no affirmative, enforced obligation to report or
notify.

Second is the expense of pursuit, including sometimes litigation.

Third, is the fear of being blackballed.

61

Many of these prob1 ems mi ght be sol ved by estab1 i shment of an
artists' collecting society, such as SPADEM in France.

"There is little hard

statistical data on the effectiveness of this legislation . . . What has not yet
happened, however, because the application of the law is still limited only to
California, is the creation of an ASCAP-1ike enforcement organization," testified
Professor Thomas Goetz1, who supports establishment of such an entity.

62

Others have argued that the resale royalty creates a disincentive for
investment in contemporary art, and benefits older, established artists.

63

These commentators say the statute reduces the original bid prices for art works
because buyers adjust to the resale royalty, and artists are forced to accept a
lower current price in exchange for a promise of a portion of the future resale

60 ( ••• continued)
McInerney, California Resale Royalties Act. Private Sector Enforcement, 19 Univ.
of San. Fran. L. Rev. 1, 3 (1984).

61

Part II.
62

San Francisco Hearing at 15-16 (statement of Jack Davis, Esq.), App.
Id. at 4 (statement of Thomas Goetz1).

63

See Ben W. Bolch, William Damon, and C. Elton Hinshaw, An Economic
Analysis of the California Art Royalty Statute, 10 Conn. L. Rev. 689, 696, 699
(1978) (writing that only "established artists are likely to benefit from the
statute ... Thus, if the statute benefits anyone, it benefits the select few who
need protection the 1east ••• The net resul t wi 11 be to penal i ze the unknown,
struggling artist").
72

price.

64

They argue that there is a windfall gain to artists whose wor~s were

sold at full market value before the market anticipated the resale royalty.
These commentators see the law as II a mi sguided attempt at paternal ism. II

66

68

Many fault the law for giving the artist a percentage of the gross
resale price rather than a percentage of any profit on the resale;

67

and for

treating the difference between the purchase price and the resale price as
Ilprofit" with no recognition of commissions, expenses, or inflation.

68

Commentators have identified various loopholes in the California law.
At one time, for example, the law did not apply to resales after the artist's
death.

One commentator suggested art owners could dispose of art through long

term leases with purchase options exercised after the artist's death.

69

The

64

Id. at 696, 699;
Stephen S. Ashley, A Critical Comment on
California's Droit de Suite. Civil Code Section 986, 29 Hastings L. J. 249, 252
(1977). Both Ashley and Bolch/Damon argue that this forces artists to be
"investors in their own work. Ashley at 252-53; Bolch/Damon, supra note 53, at
695-96.
ll

66

Bolch and Damon, supra note 53, at 696, 699; Ashley, supra note 54,

at 251.
68

Bolch and Damon, supra note 53, at 699.

67

Merryman, supra note 10, at 233. But see supra, Ch. I, notes 39-41
and accompanying text (discussing method of measuring proceeds right in France
by resale price as matter of expediency).
68
Merryman, supra note 10, at 233. See also San Francisco Hearing at
26 (statement of Jack Davis) (1lOnce you begin to try and calculate what a profit
is, you very quickly and not inappropriately get into questions of whether one
includes indirect as well as direct costs ," such as rent, lights and
transportation). App. Part II.

69

Ashley, !YRr! note 54, at 257. By a 1982 amendment, however, the
royalty requirement now appl ies until the 20th anniversary of the artist's death.
CAL. CIY. CODE §986(a)(7)(West Supp.).
73

California law is also criticized for its purported application to sales outside
of California.

60

Parts of the critique apply to droit de suite legislation in general.

61

Because California is the sole jurisdiction in the United States with such
legislation, however, the law is particularly criticized as placing the
California art marketp'l ace "at a competitive disadvantage in relation to the
markets in other states ," and potentially disrupting relationships among artists
and dealers.

62

As Representative Waxman observed, "Part of the failing of the

California law is that it's only in California."

63

Critics assert that it is easy to escape the California law by
setting up sham sells to a corporation outside California and then consummating
the actual sale outside California.

Critics also charge that California's

M

60

See supra note 21 and accompanying text (discussing optmon of
California legislative counsel George Murphy that law is unconstitutional as
applied to sales outside state) and infra note 93 and accompanying text (noting
Morseburg court's discussion of potential problems raised by multiple appl ication
of resale royalty laws by states).
61

See Ashley, supra note 54, at 256 ("California's droit de suite
legislation is subject to the criticism that can be leveled against all
legislation of this kind").
62

Id. at 256. Ashley writes, "The legislature, by limiting section 986
to sales that take place in California or that are made by a California resident,
has effectively mandated a choice of law provision that will have uniquely
undes i rab1e consequences.
Id. at 259. But see San Francisco Hearl ng at 22
(statement of BALA's Alma Robinson) (no evidence that law has driven art mar"et
out of state).
II

63

L.A. Times, Sept. 8, 1977, §4, at 1, col. 2, cited in Solomon and
Gill, supra note 8, at 323 n. 5.
M

Ashley, supra note 54, at 258. See also Solomon and Gill, supra note
8, at 352 (liThe California experience demonstrates that a state statute which
only regulates sales within that state and sales by residents of that state is
easily circumvented").
74

art market has suffered.

66

This conclusion has been questioned by others.

66

Droit de suite legislation has been introduced in Connecticut,
Florida, Illinois, Iowa, Maine, Michigan, Nebraska, New York, Ohio, Rhode Island,
and Texas.

67

To date, none has become state 1aWe

68

Convnents on the

proposed New York legislation may indicate some of the problems other states
fear:

66

See Merryman, supra note 10, at 233 (reporting that Sotheby, Inc.,
in Los Angeles, then the largest art auctioneer in the state, "immediately'l
suspended contemporary art sales partially in response to the new law).
Sotheby's General Counsel Marjorie Stone confirms that the new law was "a factor
in the decision of the company, which maintains the policy in its large Los
Angeles office of not dealing in contemporary art sales. Telephone interview
with Marjorie Stone, General Counsel, Sotheby, Inc. and Sotheby Holdings, Inc.
(July 14, 1992).
II

66

See Visual Artists Rights Act of 1987: Hearings on S.1619 Before the
Subcomm. on Patents. Copyri ghts and Trademarks of the Senate Comm. on the
Judiciary, 100th Cong., 1st Sess. 109-10 (1987) (statement of Henry Hopkins,
Director, Frederick R. Weisman Foundation of Art) (liMy own personal opinion on
that is that Sotheby's was not doing enough business in California to justify
their being there, and they used that as a convenient excuse to leave").
See, ~.g., L.A. Times, Sept. 8, 1977, §4, at 13, col. 1, cited in
Solomon and Gill, supra note 8, at 323 n. 4. Clack, Artist's Rights, The
Cultural Post, March-April, 1977, at 10; Ohio House Bill 808, 112th General
Assembly, Regular Sess., Sec. 3379.11{A), OHIO REV. CODE (1977). The Ohio bill,
for example, introduced on July 6, 1977, provided that whenever a work of fine
art is sold and the seller is an Ohio resident or the sale takes place in Ohio,
the seller or his agent would be responsible for payment of five percent of the
sales price to the artist. Id. The royalty would be due only if the resale were
at a profit and the gross sales price were greater than five hundred dollars. Id.
67

68
L; ke Cali forni a, New York and Massachusetts have moral ri ghts
legislation that gives the artist the right to claim or, under some
circumstances, disclaim authorship, and to prevent others from defacing the work
or altering it so as to damage the artist's reputation. California Art
Preservation Act, CAL. CIV. CODE §987 (West. Supp. 1992); New York Artists'
Authorship Rights Act, N.Y. ARTS AND CULTURAL AFFAIRS LAW §§11.01, 14.03;
Massachusetts Art Preservation Act, MASS. G.L. art. 231 §85S. Also, many states
have laws relating to art consignment sales. These generally concern delivery
of works of fine art for exhibition or sale, and state conditions and principles
relating to the dealer's responsibility as artist's agent or trustee. See. e.g.,
ARK. STAT. ANN. §4-73-207 (1992); ARIZ. REV. STAT. §44-1773 {1991}.

75

This bill is disapproved because ... it has
been presented without any investigation as to
its potentially radical impact on the art market
in the State of New York and the economic
interests of the artists, dealers and collectors
who may be affected by it. In addition, the bill
as drafted presents a number of ser i ous 1ega1
questions about its validity. 69
Because of the possible inability to enforce the law out-of-state,
the potential problem of mUltiple applications of laws by different states, and
the ultimate issue of federal preemption, some commentators argue that any
solution to the resale proceeds dilemma must be within the framework of federal
copyr i ght 1aw.

70

69

1977 Bulletin COll1lll. on State Legis. No.6, at 711 (Ass'n of Bar of
the City of N.Y.), cited in Solomon and Gill, ~ note 8, at 2.
70

See, !.!l., 2 M. Nimmer, Nimmer on Copyright 8-383 (1991) ("Whether
such a right should be enacted in the United States is something upon which
reasonable persons may differ. It is submitted, however, that any such right,
if enacted at all, must be on the federal level. A Balkanization of copyright
protection that would follow from the preemption approach adopted by the court
in Morseburq could ultimately unravel the unitary copyright system so carefully
evolved over the years H ) ; Weaver, Artists Resale Royalties Legislation: Ohio
House Bill 808 and a Proposed Alternative, 9 Univ. of Toledo L. Rev. 366, 374
(1978); Damich, The New York Artists' Authorship Rights Act: A Comparative
Critique, 84 Colum. L. Rev. 1733, 1756 (1984).
76

3.

The Question of Federal Preemption
State resale royalty laws such as California's raise questions of

federal preemption. The federal preemption doctrine concerns the relationship
between the sovereign United States and the states as members of the Union.

Its

basis is in the federal system of government and in the supremacy clause of the
U.S. Constitution, which provides:
This Constitution, and the Laws of the
United States which shall be made in
Pursuance thereof ... shall be the supreme
Law of the Land; and the Judges in every
State shall be bound thereby; any Thing in
the Constitution or Laws of any State to
the Contrary notwithstanding. 71
Under preemption analysis, courts consider whether a federal
legislative scheme necessarily preempts a state scheme or whether the two
statutory schemes can operate concurrently. Applying preemption analysis, courts
will aSK whether the state law "stands as an obstacle to the accomplishment and
execution of the full purposes and objectives of Congress.

II

72

The question of federal preemption and the California law is not a
settl ed one. The law rode out a const i tut i ona1 challenge in Morseburg v. Hal yon J

73

which held that California's law was not preempted under the 1909 Copyright Act.
Cases and cOl1ll1entary since then, however, have suggested a different resul t under
the 1976 Act.
In the i nte 11 ectua 1 property area, the Court's approach to preemption
has varied. Section 301 of the 1976 Copyright Act was enacted in part to clarify
the law.
71

U.S. Const. art VI, cl. 2.

72

Hines v. Davidowitz, 312 U.S. 52, 67 (1941).

73

621 F.2d 972 (9th Cir. 1980), cert. denied, 449 U.S. 983 (1980).
77

A line of cases in the late 1950's and early '60's took a firm stand
in favor of federal power in the intellectual property area.

74

In the early

1970's, however, two Supreme Court cases seemed to shift some power back to the
states: Goldstein v. California;

76

and Kewanee Oil Co. v. Bicron Corp.

76

In Goldstein, the Court held that the 1909 Act did not preempt a California
statute making it a criminal offense to "pirate" recordings. The Court limited
Sears-Compco to the patent field, and said that the Constitutional Clause
granting Congress power to issue copyrights does not vest such powers exclusively
in the Federal Government nor "expressly provide that such power shall not be
exercised by the States."

77

In 1976, the situation was clarified by section 301 of the 1976
Copyright Act, which provides:
On or after January 1, 1978, all legal
or equitable rights that are equivalent to
any of the exclusive rights within the
general scope of copyright as specified by
section 106 in works of authorship that are
fixed in a tangible medium of expression
and come within the subject matter of
copyright as specified by sections 102 and
74

See Sears. Roebuck &Co. v. Stiffel Co., 376 U.S. 225 (1964) (holding
that state unfair competition law cannot enjoin copying of product whose patents
are invalid for want of invention, because such use of state law conflicts with
exclusive power of federal government to grant patents only to true inventions
and only for limited time); Compco Corp. v. Day-Brite Lighting, 376 U.S. 234
(1964) (holding that injunction aga'inst copying unpatentable design is in
conflict with federal patent laws); Capitol Records. Inc. v. Mercury Records
Corp., 221 F.2d 657, 667 (2d Cir. 1955) (holding that states cannot override
constitutional purpose of granting only for 'limited Times' the untrammelled
exploitation of author's 'Writings').
76

412 U.S. 546 (1973), reh. denied, 414 U.S. 883 (1973).

76

416 U.S. 470 (1974). See Note, The Preemption Doctrine: Shifting
Perspectives on Federalism and the Burger Court, 75 Colum. L. Rev. 623 (1975),
cited in Morseburg, 621 F.2d at 976.
77

412 U.S. at 553.
78

103, whether created before or after that
date and whether published or unpublished,
are governed exclusively by this title.
Thereafter, no person is entitled to any
such right or equivalent right in any such
work. under the common law or statutes of
any State. 78
Section 301(b) delineates the non-preemptive categories, including:
(1)

noncopyrightable works, including works of authorship not fixed in any

tangible medium of expression; and (2) activities violating legal or equitable
rights that are not equivalent to any of the exclusive rights within the general
scope of copyright as specified by section 106.

79

According to Professor Nimmer, the 1976 Copyright Act creates a
federal

preemption of state law when (I) the state law creates rights

"equivalent" to rights granted in the Copyright Act, and (2) such rights under
state law apply to "works of authorship" within the subject matter of the
Copyright Act.

80

Applying this test, Nimmer finds California's resale royalty

law to be preempted.
authorship.

II

82

81

First, works of fine art clearly are "work.s of

Second, the California Act inhibits the distribution right

under sec. 106 as modified by section 109(a).

Sec. 109(a) codifies the first

sale doctrine which allows copyright owner to control physical disposition of a
lawfully made copy (including an original) only until the first authorized sale.

83

"[I]t may be said, "writes Nimmer," that the federal policy contained in the
78

17 U.S.C. §301(a).

79

17 U.S.C. §301(b) (emphasis added).

80

2 M. Nimmer, Nimmer on Copyright 8-380 (1991).

81

M. at 8-381.

82

M. at 8-380.

83

Id. at 8-381.
79

'first sale' doctrine, which permits uninhibited resale of a work of art
following its initial sale, may not be countered by a contrary state law, even
though the
prohibition.

state law's

inhibition

is

by way of royalty rather than

l l 84

a.

Morseburg v. Balyon.

In Morseburg v. Balyon, an art dealer

claimed that the California Act violated the Contracts Clause and was preempted
by the 1909 Copyright Act, in effect when the art sales in question took place
in 1977.

86

The

u.s. District Court for the Central District of California

rejected these contentions, and the Ninth Circuit affirmed.

88

The art dealer asserted that the 1909 Copyright Act preempted the
California Act in two ways.

First, he claimed the law impaired the artist's

ability under section 1 of the 1909 Act to vend a work of fine art.

87

Second,

84

Id. at 8-381. Accord, W. Patry, Latman's The Copyright Law 89 n. 47
(1986) (arguing that California law is preempted: "Since the first sale of a
lawful copy is considered to exhaust the copyright owner's §106(3) distribution
right with respect to that cOPY[ ... ], the droit de suite in effect grants an
additional distribution-type right to the author"). See also Katz, supra note 1.
See also Robert H. Jacobs. Inc. v. Westoaks Realtors. Inc., infra notes 98-111
and accompanying text (implying in dictum that California law may be preempted
under 1976 Act); Merryman, supra note 10, at 233 (writing that preemption under
1976 Act would have been one of "the most promising grounds for attack" in
Morseburg). But see 2 M. Nimmer, Nimmer on Copyright 8-383 n. 52 (1991) (writing
that II gi ven the lack of enforcement under this section, no litigant appears even
on the horizon with an incentive to mount a preemption argument under the 1976
Act").
86

The 1976 Copyright Act became effective January 1, 1978, after the
sale of the two paintings. The court addressed its holding to the 1909 Act only,
and did not consider the extent to which the 1976 Act (particularly section 301)
might have preempted the California law. 621 F.2d 972,975 (1980). The district
court had noted in dictum, however, that "it appears that the Resale Royalties
Act is not preempted by the Revision Act of 1976." Morseburg v. Balyon, 201
U.S.P.Q. (BNA) 518 (C.D. Cal. Mar. 23, 1978){lEXIS, Genfed library, Dist. file).
88

621 F.2d at 975.

87

Id.
Section 1 of the 1909 Copyright Act provides in relevant part:
(continued ... )
80

he contended that the law conflicted with section 27 of the 1909 Copyright Act
in that it "restr lcts the transfer" of a work. of fine art when in the hands of
one who purchased or obtained it lawfully from the artist.

88

The court held the 1909 Act did not preempt California's law.
Citing Goldstein v. California,

90

89

the Ninth Circuit said the United States

Supreme Court had previously held that Congress had evidenced no intent under the
1909 Act to bar the states from exercising their power with respect to authors'
rights, and as a consequence, the area was not fully occupied by the federal
government.

91

In addition, the Ninth Circuit noted, the California law does

not prevent the author from "vending" his work.; instead, the law affords "an
additional right similar to the additional protection afforded by California's
anti-pirating statute upheld in Goldstein":
[This would be] sophistry were it true that the
right lito vend" provided by section 1 of the 1909 Act
meant a right to transfer the work.s at all times and at
all places free and clear of all claims of others. It
is manifest that such is not its meaning. It merely
87 ( •••

conti nued)
Any person entitled thereto, upon complying with
the provisions of this title, shall have the exclusive
right: (1) To print, reprint, publish, copy and vend the
copyrighted work..

88

621 F.2d at 975.
Section 27 of the 1909 Act provides in relevant part:
[N]othing in this title shall be deemed to forbid,
prevent, or restrict the transfer of any copy of a
copyrighted work. the possession of which has been
lawfully obtained.

89

621 F.2d at 977.

412 u.s. 546 (1973), reh. denied 414 U.S. 883 (1973).
notes 75-77 (discussing Goldstein).
90

~
621 F.2d at 978. liThe crucial inquiry is not whether state law
reaches matters also subject to federal regulation, but whether the two laws
function harmoniously rather than discordantly." Id.

81

means that the artist has lithe exclusive right to
transfer that title for a consideration to others. See
Bauer v. O'Donnell, 229 U.S. 1, 11 (1912).
The
California Act does not impair this right; it merely
creates a right in personam against a seller of a "worK
of fine art." 92
II

The court saw how "resale royalty acts under certain circumstances
could maKe transfer of the worK of fine art a practical impossibility" if more
than one state imposed a resale royalty law upon a single sale.

93

However,

the court restricted its holding to its facts, saying, "Without regard to how the

92

621 F.2d at 977. But see W. Patry, Latman's The Copyright Law 89
(1986) (arguing that lithe statute adjudicated in Goldstein, however, concerned
subject matter not protected (at that time) by the Copyright Act
[phonorecordings], whereas the California droit de suite concerns both subject
matter admittedly protected by copyright and an equivalent right concerning the
disposition of that subject matter, a combination that mandates preemption. ").
Accord 2 M. Nimmer, Nimmer on Copyright 8-382 (1991) (liThe [Morseburg] court thus
equated for preemption purposes a state law (such as that in Goldstein) which
extended protection to a category of worK unprotected under the Copyright Act,
and a state 1aw whi ch (contrary to the teachi ngs of Sears and Compco, and
contrary to the House Committee's definition of "equivalent" rights) enlarges
rights with respect to a category of worK which does fall within the subject
matter covered by the Copyright Act. If the logic of this decision is followed
it would mean that legislatures could as a matter of state law tinKer with the
Copyright Act in a variety of damaging ways.")
93

621 F.2d at 978 (emphasis added).
The court noted:
The California Act imposes-its obligation when "a worK of fine
art is sold and the seller resides in California or the sale taKes
place in California." Cal. Civil Code §986(a). A similar statute
enacted by another state coul d 1ead to apart i cular sale being
construed as having been made in each state. Similar multiple
appl ication could occur if the statute of a state other than
California imposed its obligation to protect resident artists whose
worKS were sold within that state. A seller, who was a resident of
California and who sold the worK within the second state, would be
confronted with the application of statutes of two states. Even if
the second state adopted a statute identical to that of California,
a sale by a California resident in the second state would result in
multiple application.
at 978 n. 3.
82

preemption argument should fare under those circumstances, we are not confronted
wi th them here."

94

The Morseburg court also found that the California law did not
violate the Contracts Clause or the due process provisions of the U.S.
Constitution. Not all impairments of contracts are improper, and the California
law was not "severe, permanent, irrevocable and retroactive and [serving] no
broad, generalized economic or social purpose" so as to violate the Contracts
Clause.

96

The law was an economic regulation with a rational basis, and

therefore did not violate due process.
b.

Other Cases.

96

Since Morseburg, courts and commentary have

chipped away at the foundation under the California law.

97

The California Court of Appeals has also suggested that the law may
be preempted by the 1976 Copyright Act. In Robert H. Jacobs, Inc. v. Westoaks
Realtors, Inc.,

98

the court denied recovery under the resale royalty law for

an architect's plans, since the plans were not "fine art."

99

The court cited

Nimmer for the argument that the resale royalty was preempted by the 1976
Copyright Act,

94

100

and quoted favorably from an article criticizing the droit

M. at 978.

96
M. at 979.
"The obligation of the appellant created by the
California Act serves a public purpose and is not severe." Id.
96

Id. at 979-80.

97
See notes 80-84 and 92 and accompanying text (discussing views of
Nimmer and Patry).
98

159 Cal. App. 3d 637 (1984).

99

Id. at 644.

100

M.
83

de suite for its romantic view of the artist.

101

The court also refused to

extend the scope of the droit de suite. Although the law requires a royalty on
resales of "... an original painting, sculpture, or drawing, or an original work
of art in glass," the court said, "In the absence of legislative expression to
include architectural plans prepared in a commercial setting, we cannot find
recovery for Jacobs here."

102

Finally, a Pennsylvania case, Associated Film Distributed CorD. v.
Thornburgh,

103

reinforced the impression that any state codification of droit

de suite would be preempted by the federal copyright scheme. In Thornburgh, the

u.s.

District Court for the Eastern District of Pennsylvania held that a state

law regulating motion picture licensing was preempted under the 1976 Act,

104

and implied that Morseburg might have been decided differently under the 1976
Act, as well.
The Thornburgh court observed that Morseburg "rejected the argument
t~at

a state transfer tax

Copyright Act,"

106

on royalties should be preempted under the former

but had said that "when the 'area of occupation' is

peculiarly federal, or nationwide in its concern, the Supreme Court has

101

Artists:

M. (quoting Price, Government Pol icy and Economic Security for
The Case of the Droit de Suite, 77 Yale L. J. 1333, 1335 (1968».

102

Id.

103

520 F. Supp. 971 (E.D. Pa. 1981).

104

Where most state 1aws simpl y prevented fil m1i censi ng wi thout advance
screening, the Pennsylvania statute also prohibited guarantees of minimum film
rental when a license agreement provided for payment to the distributor based on
a percentage of attendance or box office receipts, and prohibited advances of
film rentals by exhibitors to distributors. M. at 973, 975-76.
106

520 F. Supp. at 992 n. 36 (emphasis added).
84

emphasized the national interest and has found preemption." 106 The Thornburgh
court said:
[The] history, purposes and provisions of the 1976
Copyright Act demonstrate that, in this area, Congress has
'unmistakably ordained' that federal enactments are to govern.
[Citations omitted.] To make these intentions enforceable,
Congress enacted an explicit statutory preemption section in
the 1976 Copyright Act, Section 301 (a), 17 U.S.C.
§301(a).107
Thornburgh held that, in its broad regulation of the copyright licensing process
under whi ch mot ion pictures are made avail ab1e to theatre aud i ences, the
Pennsylvania Act indisputably affects rights granted under the federal Copyright
Act. 108

While the Pennsylvania law did not prohibit grant of a copyright

under federal law or establish a competing copyright system or equivalent right
under state law, "which would obviously be preempted under Section 301," 109
it did substantially restrict the conditions under which a copyright holder may
distribute and license its work. 110
108

Id.

107

Id. at 992.

108
Id. at 979. Therefore the law had to serve a "compell i ng" or
"significant" purpose. Id. Assuming arguendo "that the purpose of correcting
abuses due to 'economic disparity' were sufficiently compelling to justify...
some limitation on a right granted by Federal copyright legislation," the
Pennsylvania law was overbroad in that it absolutely eliminated certain
provisions from license agreements, "regardless of the existence of any abuses
or the existence of economic disparity between the parties or whether the
practices were coerced or mutually sought." Id. at 979 (emphasis added).
109
Id. at 993-94.
110
Id. at 994. Its regulation of conditions under which rental, lease
and lending could take place interfered with the federally created rights granted
by section 106 and with the copyright holder's "control over the sale or the
commercial use... " of its work. Id. (citing Goldstein v. California, 412 U.S.
546 (1973), reh. denied 414 U.S. 883 (1973». But see Warner Bros., Inc. v.
Wilkinson, 533 F.Supp. 105 (1981). In that case, a motion picture production
company brought suit seeking determination that a provision of the Utah Motion
(continued ... )
85

The Thornburgh court's analysis together with the view of copyright
experts firnlly suggest that any state droit de suite provision would be preempted
under the current Copyright Law.

Given the potential problems of preemption,

enforcement, and multiple application, any resale royalty law in the United
States that is enacted should be at the federal level.
C.

111

FEDERAL PROPOSALS
Although the first droit de suite legislation in the United States

sprang from a state legislature, there have been serious attempts to establish
federal legislation.

Some of these proposals would make the droit de suite a

part of United States copyright law.
Since the mid-70's, several bills have been introduced in Congress
regarding resale royalties and other moral rights for visual artists.
other legislation regarding moral rights has become federal law,

112

While
federal

proposals on droit de suite have failed to garner consensus.

11o( ••• continued)
Picture Fair Bidding Act was unconstitutional and sought an injunction to prevent
its enforcement. The District Court held constitutional a provision that if a
motion picture exhibitor must pay the distributor a percentage of theater box
office receipts, the distributor may not require a guarantee of a minimum payment
or require the exhibitor to charge a minimum ticket price. The U.S. District
Court for the Central District of D. Utah granted summary judgment for Warner
Brothers.
111

See, e. g., Solomon and Gi 11, supra note 8, at 352 ('ITherefore, the
effectiveness of art proceeds legislation in the United States depends upon
federal legislation which applies to art transactions in interstate commerce
ll

112

) .

See infra notes 146-50 and accompanyi ng text (di scuss i ng Vi sua1
Artists Rights Act of 1990) and notes 135-42 and accompanying text (discussing
moral rights of paternity and integrity).
86

1.

The Waxman Bill
In 1977, Rep. Henry Waxman prepared a resale royalty bi 11 for

introduction into the U.S. Congress.

113

After informally gauging the reaction

to hi s draft among interested persons and arts-related groups,

114

introduced the Visual Artists' Residual Rights Act on March 8, 1978.

Waxman

116

The Waxman bill provided for a five percent resale royalty on the
gross sales price to be paid by the seller of a work of visual art sold in
interstate or foreign conunerce for $1,000 or more.

116

It established a

National Commission of the Visual Arts to oversee the droit de suite system, and
a Visual Arts Fund in the Department of the Treasury.

The right to enforce or

collect the royalty lay in the Commission.
The bill required that the work to be registered with the Commission
prior to the resale. The purpose of registration was authentication of the work.

117

The seller was required to file with the Conunission a statement describing the
work sold and the amount of payment. As on the state level, the bill established
civil penalties for failure to comply with the Act.
Waxman's bill did not apply to:

118

sale or resale of a work by the

artist; resales occurring after the artist's life plus 50 years; resales for less

113

See Merryman, supra note 10, at 221.

114

Id.

116

H.R. 11403, 95th Cong., 2d Sess. (1978).

116

Id. at §4{a){l).

117

Solomon and Gill, supra note 8, at 349.

118
H.R. 11403 at §4(d){2). See Solomon and Gill, supra note 8, at 348
(liThe proposed Act not only appears to el iminate the enforcement problems
inherent in the California statute but also seems to come closer to str'iking the
necessary balance between the economic needs of the parties 'l ) .

87

than the purchase price plus an amount equal to five percent of such sales price;
resales between dealers within two years of the initial sale; and to resales in
connection with sale of a building.

Representative Waxman did not

119

strenuously support the revised bill, and it died in Committee.
2.

120

The Kennedy-Martey Proposals
It was nearly another ten years before droit de suite legislation was

reintroduced to the United States Congress. On September 9, 1986, Senator Edward
Kennedy introduced the Visual Artists Rights Amendment of 1986.
established
integrity,

for
122

artists

the

limited

moral

rights

of

121

The bill

paternity

and

and provided that, whenever a pictorial, graphic, and sculptural

work was sold, the seller would pay to the artist a royalty of seven percent of
the difference between the purchase price and the sale price.
The royalty requirement did not apply to resale of a work for less
than $500, nor for less than 140 percent of the price paid by the seller.

123

The artist could not waive the right to collect the royalty under Senator
Kennedy's bill, but could assign the right.

If the artist was deceased at the

time of the sale, and the sale occurred within fifty years after the death of the
artist, the royalty was to be paid to the National Endowment for the Arts for use
in the visua1 arts program.
119
120
121

124

H.R. 11403, supra note 115, at §4(e)(I).
Merryman, supra note 10, at 221.
S. 2796, 99th Cong., 2d Sess. (1986).

122

See infra notes 135-42 and accompanying text (discussing rights of
paternity and integrity).
123

S. 2796, supra note 121.

124

88

The Copyright Office would have played a significant role under
Senator Kennedy's proposal.

Any artist seeking royalties for resale of a work

had to register with the Copyright Office. All sales or transfers of pictorial,
graphic or sculptural works by registered artists were to be registered by the
seller or transferor with the Copyright Office.

Failure of a seller or

transferor to register transfer or sale of a work by a registered artist would
have constituted copyright infringement. 126
At 1986 hearings held at Cooper Union, New York, Senator Kennedy said
the legislation's purpose was to recognize the "intrinsic value of our national
cultural heritage and the need to sustain an environment in America which
encourages cultural diversity and artistic excellence." 126 An identical bill
was introduced in the House of Representatives by Representative Markey on
October 16, 1986. 127
Ayear later, on August 6, 1987, Senator Kennedy introduced a similar
piece of legislation, S.1619, entitled the "Visual Artists Rights Act of 1987.11128
A companion identical bill, H.R. 3221, was introduced by Representative Markey
on August 7,

1987.
Under the 1987 Kennedy-Markey proposal, the seven percent royalty

would have applied to all pictorial, graphic, and sculptural works that resold
for $1000 or more. The royalty would not apply to resale of a work for less than

126

Id.

128
Visual Artists Rights Amendment of 1986: Hearings on S. 2796 Before
the Subcorom. on Patents. Copyrights and Trademarks of the Senate Corom. on the
Judiciary, 99th Cong., 2d Sess. 1 (1986).
127
H.R. 5722, 99th Cong., 2d Sess. (1986).
128

S. 1619, 100th Cong., 1st Sess. (1987).
89

150 percent of the purchase price paid by the purchaser.

129

If the artist

were deceased at the time of the sale, and the sale occurred within fifty years
after the author's death, the royalty would be paid to the author's estate.

130

The 1987 Kennedy-MarKey plan called for some careful record-Keeping.
In order to qualify for a resale royalty, the artist had to register on a one
time basis with the Copyright Office prior to resale.

131

To avoid copyright

infringement, the seller or other transferor had to register with the Office
sales or transfers "by registered authors for which I. royalty is due... within
11

90 days. An infringing seller was subject to a penalty of triple the amount of
the royalty owed.

132

At Senate hearings on S. 1619, Senator Kennedy said the legislative
intent was to alleviate lithe serious problem of economic exploitation of visual
artists by permitting them to share in the appreciating commercial value of their
worK."

133

Rep. MarKey, who sponsored the legislation in the House, stated:
[Visual artists ... need the right to participate
economically in the success of the worK ... AworK of art
is not a utilitarian object liKe a toaster. It is an
intellectual worK liKe a song, a novel or a poem. We
shou1d not pretend that all connecti on between the
artist and his worK is severed the first time the worK
is sold. 134

129

Id. at §(d){I) and (2).

130

Id. at §3(d){I).

131

Id. at §3{d){2){c) (emphasis added); see also The Visual Artists
Rights Act of 1987: Hearings on S.1619 Before the Subcomm. on Patents. Copyrights
and TrademarKs of the Senate Comm. on the Judiciary, 100th Cong., 1st Sess. 4
(1987) [hereinafter 1987 Hearings on S.1619] (statement of Sen. Kennedy).
132

S. 1619, supra note 128, at §3{f) and (g) (emphasis added).

133

1987 Hearings on S.1619, supra note 131, at 2 (statement of Sen.

Kennedy).
134

Id. at 15 (statement of Rep. MarKey).
90

a.

The Rights of Paternity and Integrity.

Within the framework

of federal copyright law, the Kennedy-Markey legislative proposal, S. 1619 and
H.R. 3221, would have granted the author a limited right of paternity and
integrity, and a limited right against destruction, as well as a resale royalty
right or droit de suite. Senator Kennedy acknowledged that "resale royalties are
the most controversial provisions in this legislation.

II

135

The proposed

Visual Artists Rights Act of 1987 would have granted the author of a work of
"recognized stature" a limited right of paternity, i.e., the right during his
life to claim authorship of any of his works which were publicly displayed, or
to disclaim authorship of any of his publicly displayed works due to distortion,
mutilation, or other alteration.

136

The bill provided:

In determining whether a work is of
recognized stature, a court of other trier
of fact may take into account the opinions
of artists, art dealers, collectors of fine
art, curators of art museums, restorers and
conservators of fine art, and other persons
involved with creation, appreciation,
history, or marketing of fine art. 137
Test i fyi ng on thi s aspect of the Kennedy bi11, Regi ster of Copyri ghts
Ralph Oman observed that, "Traditionally, the U.S. copyright law has not given
additional rights to a work based on its perceived quality ... The copyright law

135
lQ. at 2 (statement of Sen. Kennedy) ("It is fair to say that resale
royalties are the most controversial provisions in this legislation, but it is
not a novel concept. It has long been applied for the benefit of other creative
artists, and the visual artists deserve such protection too"); id. at 15
(statement of Rep. Markey) ("The resale royalty is perhaps the most contentious
provision of the bill because it involves money. Let's be frank. There is a lot
of money being made in the art world. The problem is that too little of it ever
gets to the artist.")
136

S. 1619, supra note 128, at §3.

137

lQ. at §2(3).

91

has traditionally relied on the
artists."

mar~etplace

to control the rewards earned by the

138

The right of integrity under the Act would have applied to all
publicly displayed pictorial, graphic, or sculptural
such

wor~s

wor~s.

This right protects

against "the significant or substantial distortion, mutilation, or

other alteration ... caused by an intentional act or by gross negligence ... "
Finally, the

Kennedy-Mar~ey

proposal would have conferred upon artists of

139

wor~s

of "recognized quality" a right against destruction by an intentional act or
gross negl i gence.

140

These rights did not cover

wor~s

that could not "be removed from a

building without distortion, mutilation, or other alteration ... unless expressly
reserved by an instrument in writing signed by the owner of such building and the
author of the

wor~

of fine art and properly recorded in the applicable State real

property regi stry for such buil ding, pri or to the i nsta 11 at i on of such
Where a

wor~

wor~ ... "

141

of fine art constituted part of a building and could be removed

"without substantial harm," the moral rights would have appl ied unless the
building owner attempted to notify author according to requirements in the
bill.

142

138

1987 Hearings on S.1619, supra note 131, at 17.

139

S. 1619, supra note 128, at §3(c)(I).

140

}g. at §3(c)(2).

141

Id. at §4(d)(I).

142

Id. at §4(d)(2). For further discussion of the rights of paternity
and integrity, see Martin A. Roeder, The Doctrine of Moral Rights: AStudY in the
Law of Artists. Authors and Creators, 53 Harv. L. Rev. 554 (1940); James M.
Treece, American Law Analogues of the Author's 'Moral Right, 16 Am. J. Compo L.
487 (1968); Comment, Toward Artistic Integrity: Implementing Moral Right Through
Extension of Existing American Legal Doctrines, 60 Geo. L. J. 1539 (1972), cited
in Solomon and Gill, supra note 8, at 324.
92

b.

Hearings on the Kennedy-Markey Proposal.

The Senate Judiciary

Subcommittee on Patents, Copyrights and Trademarks held hearings on S. 1619 on
December 3, 1987.

The Register of Copyrights reservedly endorsed the bill,

wi thho1ding full support unti 1 heari ng from I' the experts. I'

143

However, the

arguments from the experts proved inconclusive. The proponents advocated equity
and fairness for the artist, citing the on-going economic interest an artist has
in his or her work.

144

The opponents, on the other hand, used economi c

principles to discredit the legislation as "counter-productive."

For example,

Frederick Woolworth, gallery owner and president of Art Dealer's Association of
America, Inc., saw S.1619 as a "forced profit sharing" and a sui generis tax
"designed to make the rich richer at the expense of the poor [artists].I'
Woolworth argued:
While it will provide additional income
to the very small group of already highly
successful arti sts who have a secondary
market, it is ultimately harmful to the
interests of most artists.
It is also
unfair ... and a disincentive to collectors
of art by living artists who are willing to
support those artists by taking the risks
involved in buying their works. 145

143
1987 Hearings on S.1619, supra note 131, at 18,20 (statement of
Ralph Oman) ("We have no principled objection to the concept of resale royalty
rights. We do, however, have some questions ... 1 think we have to be very careful
in reordering relationships in the art world").

144
See, !.g., ide at 109 (statement of Henry 1. Hopkins, Director,
Frederick R. Weissman Foundation of Art, Los Angeles, California); ide at 297
(statement of Schuyler Chapin and Alberta Arthurs, Chairman and President of the
Independent Committee on Arts Policy); ide at 64 (statement of Robert Mangold,
Artists, Washingtonville, New York).

145

Id. at 281 (statement of Frederick Woolworth).
93

3.

The V;sual Art;sts R;ghts Act of 1990
If the droit de suite provisions ;n the Visual Artists Rights Act of

1987 invited controversy, then the Visual Art;sts R;ghts Act of 1990 ducked it
by the notable omiss;on of such provisions.

The Visual Artists Rights Act of

1990, which passed, was introduced by Representative Kastenmeier and did not
include provisions on the issue of resale royalties for artists.

146

The bills introduced by Kennedy and Markey in the 100th Congress had
of course included a royalty provision, but that issue was put aside as part of
a compromise designed to pass the legislation.

147

According to Representative

Carlos Moorhead, thi s omi ss i on represented a si gnifi cant improvement over earl i er
versions of the legislation, in that the resale royalty issue had "clouded
consideration of the moral rights aspect of the legislation."

148

Instead, the

new bill directed the Copyright Office to conduct two studies: the first on the
extent to which the provision that allows an author to waive the moral rights by
written agreement has been exercised, and the second on resale royalty rights and
alternative solutions.

149

146

Visual Artists Rights Act of 1989: Hearings on H.R. 2690 Before the
Subcomm. on Courts. Intellectual Property. and the Administration of Justice of
the House Comm. on the Judiciary, 101st Cong., 1st Sess. 17 (1989) [hereinafter
1989 Hearings]. In the Senate, Sen. Kennedy introduced a parallel bill, S.1198,
on June 16, 1989.
135 Congo Rec. S6811-S6813 (daily ed. June 16, 1989)
(statement of Sen. Kennedy). Note that Congress stated explicitly that the
Visual Artists Rights Act of 1990 as it amends the 1976 Copyright Act, does not
preempt state resale royalty enactments. H.R. Rep. No. 101-514, 101st Cong., 2d
Sess. 21 (1990).
147

Id. at 17-18. See also 1987 Hearings on 5.1619, supra note 131, at
18-19 (statement of Register of Copyrights Ralph Oman) (suggesting the sponsors
"sever the moral rights provision from the rest of the bill and rely instead on
the Berne implementing legislation").
148

H.R. Rep. No. 101-514, 101st Cong., 2d Sess. 17 (1990).

149

Id. at 28.
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Part of the reason for sidestepping the controversial resale royalty
issue was Congress' desire to address effectively the issue of moral rights for
visual artists after United States adherence to the Berne Convention.
On March 1, 1989, the United States joined the Berne Convention for
the Protection of Literary and Artistic Works. As a result, beginning March 1,
1989, copyright in the works of U.S. authors is protected automatically in all
member nations of the Berne Union, and works of foreign authors who are nationals
of a Berne Union country and works first published in a Berne Union country are
automatically protected in the United States.
United States adherence to the Berne Convention did not specifically
incorporate artists' moral rights, so the Visual Artists Rights Act was designed
to establish moral rights for visual artists.
contains provisions on droit de suite.

150

The Berne Convention also

151

150

1989 Hearings, supra note 146, at 66. See also H.R. Rep. No. 101
514, 101st Cong., 2d Sess. 10 (1990) (statement of Register of Copyrights Ralph
Oman) ("H.R. 2690 brings U.S. law into greater harmony with laws of other Berne
countries ... Enactment of moral rights legislation serves another important Berne
objective-- that of harmonizing national copyright laws."). In the hearings on
S. 1619, Sen. Kennedy commented, "I agree with Senator Leahy that moral rights
legislation is not necessary to bring the United States into compliance with the
Berne Convention." 1987 Hearings on S.1619, supra note 131, at 3 (statement of
Sen. Kennedy).
151
See Ch. I, notes 207-15 and accompanying text (discussing art. 14bis
of Berne Convention). See also 2 M. Nimmer, Nimmer on Copyright 8-374 ("The
Berne Convent ion, to wh i ch the Un ited States has adhered since March 1,
1989 ... recognizes an 'inalienable right to an interest' in the resale of an
original work of art and original manuscript H). Nimmer writes that, given the
failure of U.S. federal and state laws other than California's to provide such
provisions, this country arguably is failing to honor its Berne commitments under
article 14ter{I). JJ!.. "On the other hand," he writes, "notwithstanding the
'inalienable right' conveyed by Article 14ter(l), the very next paragraph
provides that the droit de suite is recognized 'only if legislation in the
country to which the author belongs so permits ... '" Id. at 8-374 n. 4 {citing
Berne Convention (Paris text), art. 14ter(2». "The question remains whether a
country may permit no recognition of the droit de suite and still comply with
Berne. Id. at 8-374 n. 4.
II

95

III. ANALYSIS OF WRITTEN COMMENTS
AND COPYRIGHT OFFICE HEARINGS
A.

ADMINISTRATIVE RECORD
On December 1, 1990, Presi dent Bus h signed into law the Vi sua1

Artists Rights Act of 1990, which was generally effective on June 1, 1991, and
grants to visual artists certain moral rights of attribution and integrity.

1

Section 608(b} of the legislation requires the Register of Copyrights, in
consultation with the Chair of the National Endowment for the Arts, to study the
feasibil ity of implementing a resale royalty on the sale of works of visual art.

2

This royalty would allow authors to share monetarily in the enhanced value of
their works.

Pub. L. No. 101-650, 104 Stat. 5089,5128 (1990) [hereinafter VARA].
2

The legislation mandates that:
[1] [NATURE OF STUDY]--The Register of Copy
rights, in consultation with the Chair of the
National Endowment for the Arts, shall conduct a
study on the feasibility of implementing
(a) a requirement that, after the first
sal e of a work of art, a royal ty on any
resale of the work, consisting of a per
centage of the price, be paid to the author
of the work; and
(b) other possible requirements that would
achieve the objective of allowing an author
of a work of art to share monetarily in the
enhanced value of that work.

Id., 608(b}. The legislative history states that Congress "should await the
results of the Copyright Office study before deciding whether such provision is
appropriate. H.R. Rep. No. 101-514, 101st Cong., 2d Sess. 23 (1990).
II
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To assist in the preparation of this study, the Copyright Office
issued a Notice of Inquiry requesting public information, particularly from
"groups or individuals involved in the creation, eXhibition, dissemination, and
preservation of

wor~s

of art, including artists, art dealers, auction houses,

investment advisors, collectors of fine art, and curators of art museums."

3

Eighteen individuals or representatives of organizations responded to the
Office's Notice of Inquiry.

4

The Office also held two public hearings to gather more information
on the viability of resale royalties for visual artists -- one in San Francisco,
on January 23, 1992, and another in New

Yor~,

on March 6, 1992.

Most of the

commentators and the witnesses at the two hearings focused principally on the
seven issues addressed in the Office's Notice of Inquiry:

3

1.

Would resale royalty legislation promote or
di scourage the creation of new wor~s of
art, and, if so, how? How would the legis
lation affect the mar~etplace for wor~s of
art subject to such a requirement?

2.

If resale royalty legislation is appropri
ate, what form should it ta~e? For exam
ple, what categories of wor~s of art should
it cover? Shoul d there be a threshold
value for wor~s to be subject to the re
quirement, and, if so, what should that
amount be? Shoul d there be a threshol d
requi rement for an increase in value for
the requi rement, and, if so, what shoul d
the increased amount be? What should the
amount of the resale royalty be and how
should it be measured; by a percentage of
the resaler's [sic] profit, the net sales
differential, or some other measurement?
Should the net sale [sic] differential be
adjusted for inflation?

56 Fed. Reg. 4110 (1991).

Initial comments were due on June 1, 1991; and reply comments by
August 1, 1991.
4
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6

3.

Who shoul d benefit from the requi rement?
For example, should it be limited to wor~s
created in the United States, or should it
also include wor~s of foreign origin sold
in the United States? What are the inter
national impl ications of such decisions?
How is the issue handled in foreign coun
tries and in California?

4.

What should the term of any resale require
ment be? Should it be coextensive with the
copyright in the wor~? Should the right be
descendible? Should or can the right be
applied retroactively to wor~s in existence
at the date of enactment of any legisla
tion?

5.

Should there be any enforcement mechanisms,
central collecting societies, or registra
tion requirements? What are the experienc
es in foreign countries and in California
with these problems? Who should record the
initial and subsequent sales price? How
will the system wor~ if a wor~ of art is
presented as a gift, donated, or exchanged
in a barter transaction?

6.

Should the right be waivable or alienable?

7.

Should the California law be preempted in
the event of a federal law? 6

Id.
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B.

SUMMARY AND ANALYSIS OF ADMINISTRATIVE RECORD
In addition to the eighteen comment letters,

testified at the San Francisco hearing,

7

6

ten witnesses

and seventeen at the New York hearing.

8

Most of the commentators supported a resale royalty right; artists, their rights
associ at ions, 1ega1 experts, and other advocates forcefull y ma i nta i ned that
visual artists should be treated no differently from other creators who do
receive royalties. Avocal minority, however, including some artists, representa
tives of museums, art galleries, auction houses, and legal experts argued against
a resale royalty, calling it a tax that would have a deleterious effect on an
already weak art market.
1.

The Relationship of a Resale Royalty to Creation
of New Works and its Effect on the Art Market
Publ ic comment was spl it on whether resale royalties provide an

incentive for the creation of new works.

Some argued that increased revenue

would certainly encourage an artist's productivity

9 --

particularly because of

6
These convnents are reprinted in Part I of the Appendix to this
Report. All references to specific comments are cited to App. Part I. Page
numbers given relate to pagination within Part I, not to pagination in the
individual comment letters.

7
The official transcript of the San Francisco Hearing is reprinted in
Part II of the Appendix to this Report. All references to this Hearing are cited
to App. Part II.
8
The official transcript of the New York Hearing is reprinted in Part
III of the Appendix to this Report. All references to this Hearing are cited to
App. Part II I.
9
Comment 2, at 2 (Yanich Lapuh, Painter); Comment 7, at 29 (National
Artists Equity Association); Comment 8, at 33 (Artists Rights Society, Inc.
[hereafter (ARS)]; Comment 13, at 86 (American Society of Magazine Photographers
[hereinafter (ASMP)]; Comment 17, at 197 (Submitted by Mr. Gerhard Pfennig,
Managing Director of Bild-Kunst [hereinafter Bild-Kunst]), App. Part I.
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the increasing costs of producing art continuously.

10

Alma Robinson, the

Executive Director of California Lawyers for the Arts, testified that for younger
and beginning artists lithe possibility of a resale royalty provides an important
i ncenti ve to continue thei r work. I.

11

would have no effect on creativity,
fi nanci a1 reasons.

13

Others ma i nta i ned that resale royal ties
12

since artists create for other than

Some commentators expressed the view that resale

royalties are too remote and uncertain to provide an incentive to create.

14

This was countered by those who asserted that the promise of a participation in
future value could not reasonably be seen as a disincentive to creativity.

16

Supporters of a resale royalty right urged that the difference in
payment for uni que works causes artists to suffer.

16

Severa1 convnentators

10

San Francisco Hearing at 48 (statement of Eleanor Dickinson, Vice
President of Artists Equity; Vice President of California Lawyers for the Arts),
App. Part II. See New York Hearing at 161-62 (statement of Sanford Hirsch)
(artists bear cost of development and many of dealer's overhead costs for
crating, transportation, framing and advertising, yet dealer and artist split
pruceeds in half on sale), App. Part III.
11

San Francisco Hearing at 21, App. Part II.

12

Comment 15, at 120-21 (Professor Goetzl), App. Part I.

13

Convnent 9, at 39 (The New York Patent, Trademark and Copyright law
Association, Inc.), App. Part I; Comment 16, at 189 (Societe des Auteurs dan les
Arts Graphiques et Plastiques [hereinafter ADAGP]) submitted by Jean-Marc Gutton,
Managing Director), App. Part I. See also New York Hearing at 32 (statement of
Jean-Marc Gutton), App. Part III.
14

New York Hearing at 199 (statement of John Koegel, Chairman, Art law
Section of New York Bar), App. Part III.
16

See Comment 14, at 120-21 (Volunteer lawyers for the Arts [hereafter
VlA]), App. Part I. See also New York Hearing at 167-68, (statement of Sanford
Hirsch) (resale royalty not disincentive even if only benefits establ ished
artists), App. Part III; See Comment 7, at 28-9 (National Artists Equity
Association), App. Part I.
16

letter from Shira Perlmutter, Assistant Professor Columbus School of
law, Catholic University, to Ralph Oman, Register of Copyrights {November 10,
(continued ... )
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provided some statistical information as proof of the economic plight of artists
vis-a-vis all other worleers; however, they offered little or no information
comparing the respective remuneration of visual artists and other creators.
Consequently, the record does not contain sufficient empirical evidence to malee
a determination about differences in payment for creative worles.
Although our examination of neither the administrative record nor the
other pertinent material revealed sufficient data for us to conclude definitively
that participation in a resale right encourages creativity, there was a great
deal of testimony from artists that they should be able to participate in any
appreciation of a worle's value.

17

Some artists oppose a resale royalty

primarily because they feel it favors already successful artists and imposes
administrative burdens.

18

Most artists who testified in support of a resale

royalty did so from the perspective that such a right was merely economic
justice.

One artist reasoned that since artists are forced to sell the worle

initially for

H

a pittance in order to survive and to continue to create their

worle. The increased value of the art they sold for literally pennies is due, in

16( ••• conti nued)
1992). Professor Perlmutter notes that "Financial success ..• depends on the price
a single member of the pUblic is willing to pay to possess the sole physical
embodiment of the worle of art, rather than the number of people willing to pay
a fixed price to possess one of multiple coples ." Id. at page 2.
17
All artists who testified were in favor of such a right; however,
several organizations presented responses from artists who opposed such a right.
See, ~.g. New Yorle Hearing at 235-38 (statement of Gilbert Edelson, Administative
Vice President of Art Dealer's Association of America), App. Part III. But see
Comment 7, at 28 (National Artists Equity Association) (only a handful of artists
organized by art dealers do not support a resale royalty), App. Part I.
18
Survey conducted by Visual Artists and Galleries Association, Inc.,
[hereinafter VAGA) prior to the New Yorle Hearing.
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large part, from the artist's continued persi stence to produce work under adverse
cond it ions.

II

19

There was similar disagreement among the commentators on the effect
of implementing a resale royalty on the art market. On one side, advocates urged
that resale royalties would have little or no effect, since they are comparable
to other costs of art transactions,

20

and opponents of the ri ght are not

complaining about the effect of the sales tax or dealer commissions.

21

They

also noted that existing markets affording royalties have been successful.

22

Some commentators declared that the remote potential for a future royalty is too
tenuous to affect the original sales price.

23

On the other side, opponents warned that resale royal ties woul d
decimate an already depressed art market. Commentators with this point of view
asserted that: most contemporary artists lack a broad initial market for their

19

Response of artist Richard Anuszkiewicz to survey. See also San
Francisco Heari ng at 67 (statement of Professor Goetzl )( suggest i ng that royaIt i es
like wage and child welfare laws may not be competitive, but Congress would be
doing the right thing), App. Part II.
20

The royalty would have less impact on a potential buyer than a sales
tax. See Comment 2, at 1 (Yanick Lapuh), App. Part I. Comment 7, at 30
(National Artists Equity Association), App. Part I.
Comment 13, at 88
(ASMP)(increase in price is incremental), App. Part I.
21

Comment 7, at 30 (National Artists Equity Association), App. Part I.
See also Comment 14 at 100, (Volunteer Lawyers for the Arts) (royalties would not
hurt market which is used to incurring charges on sales of art work, and a number
of collectors are art lovers, who purchase for more than commercial gain), App.
Part I.
22

Comment 15, at 118 (Professor Goetzl)(despite five percent royalty
California art market is thriving. Seller will sell where demand for work is
greatest), App. Part I.
23

New York Hearing at 203 (statement of John Koegel), App. Part III.
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works;

24

royalties would increase the complexity of transactions and possibly

diminish the initial value of works;

25

a "tax" on visual arts, which can be

readily sUbstituted by another commodity, would alter the pattern of demand and
reduce prices and sales volume;

26

few works of living artists appreciate in

value, and losses from the risky purchases are not tax deductible, discouraging
collectors from acquiring contemporary art;
underground or overseas.

27

and the art market will be pushed

28

Both Professor Merryman and Mr. Weil emphasized that the artist may
really suffer from a resale royalty since most artists will not have a secondary
market, and the implementation of a resale will further depress the price of the
primary market.

29

Professor Merryman pointed to a survey by Tom Camp reporting

24

San Francisco Hearing at 31 (statement of Professor Merryman), App.
Part II; New York Hearing at 48-49 (statement of Christiane Ramonbordes){artists
will accept less in primary market because of anticipated royalty on resale),
App. Part II I.
25

Comment 9, at 39 (The New York Patent Trademark and Copyright Law
Association), App. Part I.
26

Comment 11, at 69 {Art Dealer's Association of America {hereinafter
ADAA) , App. Part I.
Additionally, a two or three percent difference in
commission or quote may be enough to lose business to another auction house. And
since major works of art are highly portable, a seller will take the work to a
place where transaction costs are smallest. New York Hearing at 243 (statement
of Mitchell Zuckerman, President of Sotheby's Financial Services Incorporated),
App. Part III.
Comment 11, at 70 (ADAA), App. Part I. Cf. New York Hearing at 28
(statement of Stefan Andersson of the Federation Internationale de Diffuseurs
D'Art Originales [hereinafter FIDOAO]) and President of the Swedish Gallery
Association){resale royalties are punishment for not keeping art work), App. Part
III.
27

28

New York Hearing at 200 (statement of John Koegel), App. Part III.

29
New York Hearing at 223 {statement of Stephen E. Weil, Deputy
Di rector of the Hi rshorn Museum and Scul pture Garden )(Vanderbil t Uni vers i ty study
in 1978 found that royalties depressed prices in the primary market and that most
artists never made up the initial loss), App. Part III; San Francisco Hearing
(continued ... )
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on a period between 1972-1977 which indicated that only about 150 out of 200,000
living artists had any resale market.

30

Amore recent survey undertaken in 1986 by the Bay Area Lawyers for
the Arts (BALA) reported that only three out of the thirty-six visual artists
responding to the questionnaire

31

had received royalties under the California

statute. Only four of the fifteen art dealers responding

32

indicated that they

had handled resale royalties for a total of twenty-two such sales since 1977.

33

29 ( ••• conti nued )
at 31 (statement of Professor Merryman) (99.9 percent of artists have no resale
market and will suffer from royalties because of the depressive effect on the
primary market), App. Part II.
30

This survey conducted by Tom Camp, between the years 1972 and 1977,
suggested that the figures today are not much better: 300 out of about 400,000.
San Francisco Hearing at 33, App. Part II. The survey is based on original or
unique works created by an American artist and resold at one auction house for
over $500.00 during the life of the artist or within five years of the artists'
death. Records were kept for a five year period, but records were also kept for
1977 auctions of the works of living and recently dead foreign artists' works
resold for over $1000. The surveyor also interviewed representatives of eight
art galleries to get information on their art resales. See Tom Camp, Art Resale
Rights and the Art Resale Market: An Empirical Study, 28 Bull. Copyright Society
of the U.S. 146-83 (1980).
As some indication of this sporadic resale market, one artist James
Rosenquist stated that during his 31 year career the highest frequency of resale
of his work "has been maybe four times a picture. Sometimes only once. New
York Hearing at 155.
During the 1990-91 season at Sotheby's and Christies, only 219 1iving
American artists met the threshold standard for resale, of works valued at
$10,000 or more. New York Hearing at 213 (statement of Steven Weil), App. Part
III. Of course, these numbers account only for auction sales at two houses.
II

31

This survey was sent to 208 visual artists in the San Francisco area.

32

This survey was sent to eighty-one galleries and auction houses in
the San Francisco area.
33

Several witnessess referred to this survey at the San Francisco
Hearing. See ~.g., San Francisco Hearing at 21 (statement of Alma Robinson),
App. Part II. Amore detailed discussion of this survey can be found in Chapter
II, supra at text accompanying 38-47.
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Neither the Camp nor the BALA survey

ts

based on complete data;

however, the BALA survey also suggests that not many artists currently enjoy a
resale market. As attorney Peter H. Karlen emphasized at a recent international
meeting on artists rights, the California statute has had little impact on the
art market in California.

Karlen observed:

Artists typically don't collect these
royalties because (1) they are not too
concerned about collecting them, (2) they
do not know where all their works are
located nor who the owners are, so they are
not able to co11 ect them anyway, and (3)
when they do know of a sale, they are often
reluctant to demand the royalty for fear of
offending an important dealer or collector.
Collectors and dealers don't usually pay
these royaIt i es simply because they (1)
feel they can get away with not paying, (2)
still resent paying these royalties based
on the notion that, because they paid for
the work of art, they should own it unen
cumbered by the artist's claims, and (3)
know the artist is unaware that the work is
being sold by them. ~
Other witnesses at the San Francisco Hearing confirm what Mr. Karlen
has reported.
Equity,

36

Both sculptor Richard Mayer, Vice President of National Artists

and Eleanor Dickinson, Vice President of Artists Equity Association,

and Vice President of Cal ifornia Lawyers for the Art note that some artists
benefitted from the California law.

But they also point out that many artists

~

See Peter H. Karlen, U.S. NATIONAL REPORT ON RIGHTS OF ARTISTS AND
THE CIRCULATION OF WORKS OF ART, report for the Fourth Symposium on Legal Aspects
of International Trade in Art, Institute of International Business Law and
Practice, International Chamber of Commerce at 15 (forthcoming from ICC
Publishing, 1993).
36

Robert Arnison received $25,520 in resale royalties during an eight
year period; Painter Mel Ramos reported earning aobut $20,000 between 1988 and
1991. San Francisco Hearing at 44-45 (statement of Richard Mayer), App. Part II.
See also San Francisco Hearing at 51 (statement of Eleanor Dickinson), App. Part
II.
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do not collect either because the system is underenforced
more money through their own contracts with buyers.

38

or they can get

37

Several commentators urged that adopting a resale right had already
diminished the sale of contemporary art in California. As evidence, they claimed
that Sotheby's had basically stopped selling contemporary art in California after
the resale royalty law went into effect.

38

Moreover, because art is easily transportable, opponents argue that
enacting a royalty right in the United States will weaken the U.S. market in
favor of England and Switzerland, countries that do not have the right.

39

Even Professor Merryman admits that the California experience is not
a good place to look for empirical evidence.

40

It is too early to determine

what effect, if any, the resale royalty has had on the California art market
since it is apparently underenforced. Comparing art transactions in countries
that have a resale royalty with countries that do not have one, should produce
a clearer understanding of whether or not long term application of droit de suite
has shifted the European art market to countries without a resale royalty.

38

notes 50-60.

See generally discussion in Chapter II, supra at text accompanying

37

See generally discussion of Projansky agreement in Chapter II, supra
at text accompanying notes 8-14.
38

San Francisco Hearing at 33-34 (statement of Professor Merryman),
App. Part II. There is considerable debate about the significance of Sotheby's
closing its operation in California. See notes 64 and 65 supra, in Chapter II.
39

Mr. Zuckerman stated that those countries which have droit de suite
do not have any significant contemporary art market. New York Hearing:at 243,
App. Part III.
40

Part II.

San Francisco Hearing at 37 (statement of Professor Merryman), App.
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There again we received mixed reports. Both of the French collecting
societies ADAGP and SPADEM asserted that the droit de suite had not harmed the
French art market. Moreover, in his written comments Mr. Gutton asserted: liThe
most important auction houses in the United Kingdom, Switzerland and the Nether
lands, where this law does not exist, do not obtain a turnover very much higher
in thi s fi e1d than France or Germany.

II

41

Mr. Gutton also emphas ized that

auction sales have tripled in France in the last few years.

42

In fact ADAGP

reported a dramatic increase in royalties collected on the French art market
subject to droit de suite from $2.35 million U.S. in 1988 to $9.4 million U.S.
in 1990.

43

SPADEM also asserted that droit de suite "does not serve as an

impediment to either [an artist's] artistic career or the art market.

II

~

The German collecting society Bild-Kunst reported collecting 7.5
million Deutsche marks on resale royalties in 1990,

46

and it also reported that

there was no evidence that the German art market lost sales to nations that have
no Folgerecht (resale royalty).

48

41

Comment 17 at 189, (ADAGP), App. Part I.

42

M.

43
In a telephone call, Mr. Gutton, the Managing Director of ADAGP,
reemphasized that the economic data he had submitted earlier revealed that the
French art market was as successful as other important places in Europe or the
United States.
44
Comment 10, at 47 (Societe Des Auteurs Des Arts Visuels [hereinafter
SPADEM]), App. Part III. Translated by Jean Christophe lenne.
46

Comment 17, at 197 (Bild-Kunst), App. Part I at 197.

48
Letter from Mr. Gerhard Pfenni g, the Managi ng Di rector of Bild-Kunst,
to Mr. Ralph Oman, Register of Copyrights (October 14, 1992). Mr. Pfennig
reports that there have not been any complaints about the loss of sales to other
countries since Bild-Kunst and the organizations of the German art market came
to a general agreement on the payments of droit de suite in 1981. He notes that
there may be Germans who sell their work in England or Switzerland for others
reasons such as property taxes. M.
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Mr. Pfennig, the Managing Director of Bild-Kunst, submitted a report
on a survey of EC countries with droit de suite. Experiences in these countries
confirmed "that art trade stays in traditional locations and environments."

47

This same survey reports that both France and Germany collect significant droit
de suite royalties implying that both have important contemporary art markets.

48

In opposition to statements by the collecting societies that there
has been little or no effect on the art market, Mr. Champin, President of the
Chambre Nationale des Commissaires Priseures, (organization of French auction
houses) asserted that the French Market is disadvantaged compared to london, the
other European center for modern art sales. He observed that the transportation
costs seemed reasonable when compared with the 3% royalty.

49

We do not have any economi c data on contemporary art sales in
countries without such a royalty.

In order to evalutate the significance of the

contemporary art market in those countries with droit de suite versus those
without, we would need more concrete information on sales made, sales trans
ferred, and any other factors that might cause a seller to choose a particular
art market.

47

See Attachment No.2, "EVA: Answers to the Questionnaire on Droit de
Suite in the European Community," App. Part I at 211. EVA (European Visual
Artists) is a lobby group working in the European Community.
48

Id. at 208.

49

Letter of Gerard Champim, President Chambre Nationale des Commis
saires Priseurs, to Mr. Ralph Oman, Register of Copyrights, September 30, 1992.
Bild-Kunst has brought a law suit against a German national who sold art in
London. This suit could settle the issue of whether a national of a droit de
suite country is exempt from a payment if he or she sells a work in a non-droit
de suite country. Comment 17, Att. No.1, statement of International Confedera
tion of Societies of Authors and composers (CISAC) concerning Resale Royalties
(Droit de Suite) at 202-203, (Bild-Kunst), App. Part I.
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2.

Suggested

Fo~

of Resale Royalty

Commentators also disagreed on the kinds of works to which a royalty
should apply.

Four referenced the VARA in their responses, but despite this

common thread, their interpretations differed.

60

Others suggested limiting

royalties to a broadened definition of paintings and sculptures;

61

graphic and

plastic works made in single or a small number of copies;

62

paintings,

drawings, collages, assemblages, sculptures and monoprints, as well as prints and
fine art photographs in limited editions;

63

and all photos and works of graphic

and plastic arts, including works made in several copies, if the art market
considers them original works.

64

One commentator even suggested that instead

of defining art, Congress should use the Internal Revenue Service standard to
define artists.

66

As noted in our earlier discussion of the application of droit de
suite in other countries, works defined as covered in those countries range from

60
New York Hearing at 138 (statement of Daniel Mayer)(royalty should
apply to original works of visual art receiving moral rights protection under
VARA) , App. Part III. See also Comment 5, at 22 (Committee for America's
Copyright Community [hereinafter CACC])(include items "paral lel to" those in
VARA, but limit application to original embodiment); Comment 13, at 84-85
(American Society of Magazine Photographers [hereinafter ASMP])(extend royalty
beyond works covered under VARA to include photographs not produced for
exhibition purposes); Comment 14, at 102 (VLA)(include all works under VARA plUS
illustrated manuscripts and works of art in glass), App. Part I.
61

Comment 8, at 33 (ARS), App. Part I.

62

Comment 10, at 45 (SPADEM), App. Part I.

63

Comment 15, at 122 (Professor Goetzl), App. Part I.

64

Comment 16, at 189 (ADAGP), App. Part I.

66
San Francisco Hearing at 52 (statement of Eleanor Dickinson), App.
Part II. IRS gives ten standards on how to determine a professonal artists. Id.
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"paintings, sculptures, drawings, and engravings"
ar-ts"

67

to "all worKS."

68

68

to "graphic and plastic

Those countries maintaining that droit de suite

applies to all worKs have not really enforced the right.

69

The current

California provision applies the royalty to paintings, sculptures, drawings, and
worKs of art in glass.
It maKes more sense to tie any U.S. system to worKs already covered
under the VARA. Any implementation of the right will require some consideration
of what Kind of limitation to place on the number of unique worKs that may be
considered original. As discussed earlier, the French law contains very specific
limitations.

80

Commentators also disagreed about the proper threshold amount that
should be set for application of a resale royalty. Suggested amounts triggering
the royalty ran the gamut from two hundred to five thousand dollars.
68

Belgium law.

81

It is,

See Table 1.

67

French 1aw, Table 1. Under French law, creators of items 1ike
original furniture, which are not protected under U.S. copyright law, still
receive resale royalties. Should Congress decide to grant resale royalties for
worKS of visual art not subject to copyright, one commentator has suggested that
such rights could be grounded in the Commerce Clause, rather than the Copyright
Clause. See San Francisco Hearing at 62 (Professor John Merryman), App. Part II.
68

See Table 1.

69

Id.

80

See discussion in Chapter I of this Report. See also Comment 5, at
22 (Committee for America's Copyright Community [hereinafter CACC])(limit
application to original embodiment and not any duplication or copies), App.
Part I.
81

Comment 16, at 189 (ADAGP)($200); Comment 13 at 90 (ASMP)($250);
Comment 8 at 33 (ARS)($500 plUS or minus $250). Two commentators supported a
$750 threshold, see Comment 14 at 105 (VlA); New YorK Hearing at 138 (statement
of Daniel Mayer). Two others indicated that it should be $1000, see Comment 9 at
40 (VlA); San Francisco Hearing at 50 (statement of Eleanor DiCKinson. One
commentator suggested the amount should perhaps be as high as $2000, Comment 15
(continued... )
110

of course, clear from the testimony that the higher the amount before a royalty
is triggered, the fewer artists will participate in proceeds from sales.
Ms. Robinson observed that establishing a $500 threshold instead of the $1000
mandated in California law would at least triple the amount of artists eligible
to participate in resales.

62

On the other hand, the lower the amount set to trigger the resale
right, the greater the administrative burden will be; and at some point, that
burden will outweigh any value given to artists.

63

Commentators also differed as to the appropriate percentage of the
sales price that should be assessed as the artist's participation royalty.
Amounts suggested were as 1i ttl e as one percent
percent of the profits.
three and five percent.

65

66

64

and as hi gh as fifteen

Most of the commentators suggested an amount between
Several commentators indicated that the 7 percent

suggested in the Kennedy-Markey bill was too high, especially if applied to the

61 ( ••• conti nued)
at 122 (Professor Goetzl), and another $2000 in combination with a two percent
royalty, Comment 6 at 25 (VISUAL). A $5,000 threshold was suggested by a
representative of New York Artists Equity, New York Hearing at 145 and by an
attorney, Comment 18 (Richard Covel, Esq.).

San Francisco Hearing at 22 (statement of Alma Robinson), App. Part
See also Comment 8, at 33 (ARS), App. Part I.
62

II.

63

See Comment 8, at 33 (ARS); Comment 17 at 189 (ADAGP), App. Part I.

64
San Francisco Hearing at 38 (statement of Professor Merryman) (one
percent override used for welfare of artists), App. Part II.

66
See New York Hearing at 158 (statement of James Rosenquist); see also
discussion of Projansky contract, New York Hearing at 74 (statement of John
Weber), App. Part III;
66
See generally Comment 14, at 102-106 (VLA), App. Part I.
New York Hearing at 101 (statement of ARS), App. Part III.

III

See also

total sales price instead of the appreciated value.

87

Countries where droit

de suite has been successfully administered have generally based the right on
three to five percent of the total sales price.

88

All of the commentators addressing the issue except two,

89

stated

that the royalty should be applied regardless of whether or not a work increases
in value,

70

and that there should be no adjustment for inflation.

71

Again

the successful European systems have applied the droit de suite or Fo1gerecht on
the total sales price, primarily for ease of administration.

As discussed

earlier, those countries which have tried to apply a resale right on the
increased value of the work, if any, have had problems in implementing the right.

72

87

Apparently as first drafted, this bill meant the resale royalty to
apply to the appreciated value of a work. See San Francisco Hearing at 11
(statement of Professor Goetz1), App. Part II.
88

See Table 1.

89

Comment 12, at 81 (lawyers for the Creative Arts) (royalty should be
calculated based on added value); Comment 9, at 40 (New York Patent, Trademark
and Copyright law Assoc.)(royalty should not apply unless work increases in value
by a certain value such as 25%), App. Part I.
70

San Francisco Hearing at 17 (statement of Professor Goetz1)(shou1d
be royalty even if loss because sale provides next audience for work); id. at 35
(statement of Alma Robinson)(system easier to administer if royalty applied to
every sale); id. at 78 (statement of Eleanor Dickinson)(app1y royalty even if
loss because purchaser took risk with purchase and had enjoyment of work over
time).
The royalty should be based on total resale price. See New York Hearing,
at 19, 36 (statement of Jean-Marc Gutton); at 101 (statement of Ted Feder); at
121-22 (statement of Robert Panzer); at 137 (statement of Daniel Mayer), App.
Part II. See also Comment 8, at 33 (ARS); Comment 13, at 90-9 (ASMP); Comment
14, at 105-6 (VlA); Comment 15, at 122 (Goetz1); Comment 16, at 190 (ADAGP);
Comment 17, at 197-98 (Bi1d-Kunst), App. Part I.
71

Comment 9, at 40 (New York Patent, Trademark and Copyri ght law
Assoc.); see Comment 14, at 105-6 (VLA)(if royalty paid on gross sales price,
no need to adjust for inflation because the royalty is paid in inflated dollars),
App. Part I.
72

See Table 1.
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3.

Recipients of Royalties and International Implications
The European Communi ty has resale royalt i es on its agenda for

harmonization and may put pressure on non-royalty countries, like the United
Kingdom, to conform.

73

Several comrnentators noted that the United States'

recognition of such rights would support the current European efforts at
collaboration.

74

Others declared that royalties should be extended to foreign

artists whose works are sold in the United States;

76

to do otherwise, they

stated, would violate Article 14ter of the Berne Convention, and U.s. artists
would be excluded from royalties if the United States did not have a law granting
such rights.

78

Still others suggested that either U.S. citizenship or

residency, be required to entitle an author to payment,
work is created here.

78

77

whether or not the

Those who suggest citizenship, however, note that the

73

See discussion on the European Community, Chapter I, supra at notes
221-229 and accompanying text.
74
See Comrnent 14, at 102 (VLA) , App. Part I; New York Hearing at 138
(statement of Daniel Mayer), App. Part III.

76
New York Hearing at 103 (statement of Ted Feder) (ARS) , App. Part
III. Comment 6, at 29 (VISUAL); Comment 14, at 102 (VLA); Comment 16, at 190
(ADAGP). See COlll1lent 17, at 190 (Bild-Kunst)(extend royalty to all Berne
members), App. Part I.
78
New York Hearing at 103-04 (statement of Ted Feder), App. Part III.
Comment 6, at 29 (VISUAL); Comment 16, at 190 (ADAGP), App. Part I.

77
New York Hearing at 138 (statement of Daniel Mayer), App. Part III;
Comment 9, at 40 (New York Patent Trademark and Copyright Law Assoc.); Comment
13, at 91 (ASMP); Comment 14 at 107 (VLA); and Comment 15, at 123 (Goetzl), App.
Part I.
78
Compare Comment 9, at 40 (New York Patent Trademark and Copyri ght law
Assoc.)(require creation in United States) with Comment 13, at 91 (ASMP)(grant
royalty regardless of where created), App. Part I.

113

right to resale royalty payments could be expanded in the United States if droit
de suite became part of an international convention.
a.

79

Reciprocity. As discussed earlier, the Berne recognition of

droit de suite permits reciprocity, and countries now providing such a resale
right generally grant the right to foreign artists on the basis of recognition
of their artists in the other country.
Since 1956, France has been granting resale royalties to foreign
artists who have lived at least five years -- not even consecutively -- in that
country.

80

The Federal Republic of Germany currently extends royalties only

to artists of countries that have similar legislation,

81

but the Managing

Di rector of Bi 1d-Kunst beli eves that foll owi ng the pri nci ples of the Berne
Convention, the resale right should be extended to all Berne creators, even where
resale royalty legislation does not exist in the other country.

82

It was even

suggested that U.S. artists could claim royalties in Germany retroactively, as
soon as the United States passes such legislation.
b.

Retroactivity.

83

This leads to the question of whether the

royalty shoul d be appl i ed retroacti vely.

The pri nciple argument advanced in

favor of retroactivity is that it would give U.S. artists the right to royalties
in other countries. However, one major problem with retroactivity is that newer
and older works have different standards of protection. Copyright vests in most
79

See Comment 9, at 40 (New York Patent Trademark & Copyright Law
Assoc.); Comment 14 at 91 (ASMP), App. Part I.
80

Comment 16, at 189 (ADAGP); Comment 10, at 46 (SPADEM), App. Part I.

81

See Comment 17, at 198 (Bild-Kunst), App. Part I.

82

Id.

83

Id. This would, of course, depend on whether U.S. legislation was
retroactive or prospective only.
114

European works automatically and without any formal ities at the moment of
creation.

However, if the creators did not meet

1, 1989 -- the

effecti~e

u.s.

formalities before March

date of U.S. adherence to Berne -- their works may have

passed into our pUblic domain.
Commentators disagreed about whether royalties should apply to works
in existence at the date of enactment of the legislation,
protected in the country of origin at that time.

86

84

or to works

At the New York Hearing,

Mr. Feder made the following distinction:
The terms retroactive and prospective
should be employed in their proper context
here, (as understood by our Berne part
ners), namely that the date of the second
ary sale and not the date of the work's
creation be the determining factor. Conse
Quently there would be no retroactive
appl ication of the resale royalty in the
sense that the royalty could never apply to
auction sales which took place prior to the
effective date of the law. 86
Mr. Feder also maintained that the failure to apply Berne to existing European
works in this context, would violate Article 18(1} of the Berne Convention.

87

Several other commentators agreed with Mr. Feder that the resale
royalty right should apply to prospective sales even on works created before the

84

Comment 14, at 109 (VLA), App. Part I.

86

Comment 16, at 190 (ADAGP), App. Part I.

New York Hearing at 107 (statement of Ted Feder) App. Part III
(emphasis added).
86

87

New York Hearing at 104-07 (statement of Ted Feder), App. Part II;
Comment 8, at 3 (ARS), App. Part I. See also New York Hearing at 20 (statement
of Jean-Marc Gutton}(apply resale royalty retroactively to living artists and
those who died less than 50 years ago, to allow U.S. artists to benefit in
European Community countries where reciprocity is required), App. Part II.
115

effective date of enactment of a resale royalty.

88

They felt that future

transactions on such works would not disrupt settled expectations.

In support

of this position, one organization urged that "appl icatf on of the resale royalty
requi rement to exist i ng works woul d have tremendous benefici a1 effects for
American artists who presently do not share in profits from resale of thousands
of existing works of art."

89

Other commentators simply opposed retroactivity without clarifying
how they interpreted the term.
4.

90

Nature of Resale Royalty Right
California law provides royalties for the life of the artist, with

a descend i b1e add it i ona1 term of 20 years.

91

In the forei gn countri es

exami ned, droi t de sui te is keyed to the copyright term for authors.
the right endures for the life of the artist plus 50 years.
right exists for the life of the artist plus 70 years.

93

92

In France,

In Germany, the
Even in Belgium,

where the right is not part of the copyright act, the term is still tied to the
other rights that an author enjoys.

94

Except for one recommendation that the

88

See Comment 13, at 92 (ASMP). See also Comment 15, at 122 (Professor
Goetzl), App. Part I.
89

See Comment 13, at 92-93 (ASMP), App. Part I.

90

Comment 9, at 44 (New York Patent. Trademark Copyright Law Assoc.),
App. Part I. James Rosenquist, an artist, stated that he was for a 15 percent
royalty but not a retroactive law. New York Hearing at 158, App. Part III.
91

II.

San Francisco Hearing at 33 (statement of Alma Robinson), App. Part

92

New York Hearing at 38 (statement of Jean-Marc Gutton), App. Part
III. Comment 10, at 44 (SPADEM), App. Part I.
93

Comment 17, at 190 CBild-Kunst), App. Part I.

94

See Table 1.
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royalty term should be l;fe plus a per;od not to exceed 75 years,

96

there was

un;form recommendat;on of a descend;ble copyr;ght term of l;fe plus 50 years.
5.

A~inistration

98

and Collection of Resale Royalty

The CalHorn;a resale royalty system ral tes on private royalty
enforcement, and that state's exper;ence has been fraught wUh problems.

97

Key among them is the fact that art;sts are not always aware of sales of their
works, and that even when they are, they fear retribution after demand;ng
royalties from sellers or galleries.

98

Artists are also concerned with the

expense of litigation in enforcing the;r rights.

99

There was, consequently,

almost uniform endorsement of collection societies,
enforcement of rights.
96

instead of pr;vate

100

New York Hear;ng at 146 (statement of Jeffrey Homan), App. Part III.

98

New York Hearing at 20 (statement of Jean-Marc Gutton); Id. at 102
(statement of Ted Feder); Id. at 138-39 (statement of Daniel Mayer), App. Part
III; See also Comment 8, at 34 (ARS); Comment 9, at 41 (New York Patent Trademark
l Copyright Law Assoc.); Comment 13, at 91 (ASMP); Comment 14, at 108 (VLA);
Comment 15, at 123 (Goetz1); Comment 16, at 190 (ADAGP), App. Part II. But see
New York Hearing at 121-22 (statement of Robert Panzer)(if heirs not known,
royalties should go to artists who need the money), App. Part III.
97

See Karlen, supra note 34 and accompanying text.

98
San Francisco Hearing at 7-8 (statement of Professor Goetz1), App.
Part I I. See New York Hear; ng at 93 (statement of Hans Haacke)(arti sts wou1 d not
fear retribution if uniform federal legislation), App. Part III. Comment 15, at
124-5 (Goetz1), App. Part I.

99
See San Francisco Hearing at 26 (statement of Jack Davis); (suggests
dispute resolution mechanisms because 1it;gation too expensive); Id. (statement
of Jack Davis)(suggests right to attorney's fees for court or alternathe dispute
resolution, otherw;se cost is deterrent to enforcing rights), App. Part II.
100
San Francisco Hear;ng at 7-9 (statement of Professor Goetzl); Id. at
58 (statement of Jerome Carl in}; App. Part II.
New York Hearing at 139
(statement of Daniel Mayer), App. Part III; Comment 8, at 36 (ARS); Comment 13,
at 93 (ASMP); Comment 14, at 111-12 (VLA); Comment 16, at 190-91 (ADAGP); Comment
17, at 199 (Bild-Kunst), App. Part I; See also San Francisco Hearing at 16
(continued ... )

117

a.

Collecting societies. Commentators generally agreed with the

conclusion noted in the W:[PO-UNESCO study, that collection of droit de suite must
be done through authors' societies.

101

Only those countries with active and

efficient national authors' societies, such as SABAM in Belgium, Bild-Kunst in
Germany, and SPADEM and ADAGP in France, have effectively implemented the droit
de suite.

102

Those liable to pay the droit de suite have a single, central

ized system to which they provide the basic information (the work and the sale
price) and pay a percentage of their turnover; artists, through their society,
take charge of the material and financial arrangements involved.

103

It is said that the right is most efficiently administered
collectively in France, a country long familiar with monitoring and collecting
the resale royalty.

104

There, by agreement, auct i on houses send sales

100( ••• continued)
(statement of Jack Davis)(use Internal Revenue Service or other agency audit as
part of enforcement of royalty obligation), App. Part II; Comment 12, at 81
(Lawyers for the Creative Arts)(use Copyright Royalty Tribunal), App. Part I.
But see Comment 2, at 2 (Yanick Lapuh)(proposing system where dealers involved
in resale should collect royalty; or seller, if no dealer); Comment 4, at 13
(statement of Michael L. Ainslie, CEO of Sotheby's Hol dinqs , Inc., at 1987
Hearing on S. 1613)(costs and administrative burdens of collection greatly
exceeded revenue collected in West Germany; compliance virtually nonexistent in
California); Comment 11, at 73 (ADAA's statement in opposition to H.R. 3321)(art
ist free to include provision in original sales contract to get resale royalty),
App. Part I.
101

See Worl d Intell ectua1 Property Organi zat i on and Uni ted Nations
Educational, Scientific and Cultural Organization "Study on Guding Principles
Concerning the Operation of 'Droit de Suite'," (1985) (WI PO-UNESCO study), at 69
("All the administrative work of checking, collecting and apportioning the sums
received ... can only be carried out by a joint body for the administration of
rights. II).
102
103
104

There, $16 of every $20 collected goes to artists. New York Hearing,
at 14 (statement of Jean-Marc Gutton). With more than 400 auctioneers in the
(continued ... )
118

catalogues to the collection societies, ADAGP or SPADEM, before each sale. After
a sale, the houses send statements to the collecting society with sales prices,
amounts of resale royalties, and other information.

After resolution of

administrative commissions and costs, the collecting society pays its members.
The payment is accompanied by a statement containing, among other information,
the name of the

wor~

involved, the name of the auction house, the place of the

sale, the sales price and the applicable resale royalty.

106

Eighty-five

percent of ADAGP's royalties are distributed to its membership of living artists,
with the remaining 15 percent going to members' heirs.
An international

networ~

106

of societies which manage artists'

reproduction rights in 26 countries already exists.
manage the rights of artists, or authors and artists.

These are societies that
107

They are grouped in

104( ••• conti nued)
country, Mr. Gutton explained, it is difficult for individual artists to enforce
their rights without the benefit of a collective society. Id. at 40, App. Part
III.
106

New

Yor~

Hearing at 40 (statement of Jean-Marc Gutton), App. Part

III.
106

Id. at 33 (statement of Jean-Marc Gutton), App. Part III. See
Chapter I of this Report for a discussion of the social security payment made in
France by gallery owners. The German collection society, Bild-Kunst, also has
a social security fund for artists. New Yor~ Hearing at 43, App. Part III. And
a1though Sweden's law does not contain a resale royalty, its artists have
suggested that a ten percent fee from each resale should go into an artists' fund
for social security. lQ. at 50 (statement of Stefan Andersson), App. Part III.
Lillian de Pierredon-Fawcett, The Droit de Suite in literary and
Artistic Property, 133 (1991). She cites: V.B.K. (Austria), Artists Rights
Society and VAGA (United States), SPADEM and ADAGP (France), Bild-Kunst
(Germany), Beeldrecht (Netherlands), KRO (Sweden), DACS (United Kingdom), ONDA
(Algeria), SABAM (Belgium), Jus Autor (Bulgaria), SOCADRA (Cameroon), SAYCO
(Colombia), LITA and DILIA (Czechoslova~ia, one for the Slova~ Socialist Republic
and one for the Czech Socialist Republic), BURIDA (Ivory Coast), SGAE (Spain),
BGDA (Guinea), Artisjus (Hungary), SIAE (Italy), BMDA (Morocco), ZAIKS (Poland),
SPA (Portugal), BSDA (Senegal), Proliteris (Switzerland), SODACT (Tunisia), VAAP
(USSR), JAA (Yugoslavia), SONECA (Zaire). Id.
107

119

the Confederation Internationa1e des Societes d'Auteurs et Compositeurs
(C.I.S.A.C.), within the Consei1 International des Auteurs des Arts Graphiques
et P1astiques et des Photographes, established in 1978.

108

In the United States, the Artists' Rights Society
Artists and Galleries Association, Inc., (VAGA)

110

109

or the Visual

would be equipped to handle

the practical collection of the droit de suite, since these organizations already
have an effective distribution system for reproduction rights.
b.

Regi strY of art. COl1lllentators did not agree about the need for

a registration requirement in a resale royalty law. Those supporting the need
for registration proposed several alternative schemes:
registry of art;

111

creating a national

limiting the royalty right to auction houses, and requir

ing them to retain royalties in a trust account to be paid over to artists or a
collecting agency;

112

requiring sellers to notify and pay artists for resale,

but alternatively notifying the Copyright Office when an artist cannot be

108

Id. at 133.

109

Artists' Rights Society is an organization which represents the
rights and permissions interests in the United States of a number of the European
rights societies, notably ADAGP and SPADEM of France and Bi1d-Kunst of Germany.
ARS also acts on behalf of American artists.
New York. Hearing at 96-97
(statement of Ted Feder of Artists' Rights Society), App. Part III.
110

VAGA is a New York. corporation and membership society for American
artists and galleries representing American artists. VAGA's functions include
protecting artists' copyrights and handling art licensing, reproduction rights
clearance, and royalties collection for artists. Founded in 1976, VAGA is a
membership association which distributes to its members all income after
deducting expenses. VAGA, "Ten Brief Functions of VAGA" (1992). See also New
York. Hearing at III (statement of Robert Panzer of VAGA) , App. Part III.
111

Part II.
112

San Francisco Hearing at 66 (statement of Professor Goetz1), App.
New York. Hearing at 122 (statement of Robert Panzer), App. Part III.
120

located; and recording sales in the Copyright Office, with constructive notice
given to the record.

113

One commentator proposed the establishment of a national registry
admi nistered by the Regi ster of Copyri ghts.

Each work wou1 d be given a

registration number and the artist would pay the registration fee.

The artist

would then receive a document, which would be transferred to the buyer at the
time of sale.

Possession of the document would indicate clear title for a

subsequent rese11er.

The buyer would transmit a five percent royalty to the

Register, for the Copyright Office to disburse to artists.

114

Another proposal would require sellers of art to report transactions
to the Register of Copyrights. The information would include the identity of the
seller, the date of the sale, the selling price, and the amount of the royalty.
The initial sales price would be reported by the artist or his representative.
As an enforcement mechanism, the seller would have to pay the artist three times
the amount of the royalty for failure to record the sale.

116

Finally, a third commentator suggested that using the already
existing Copyright Royalty Tribunal might be a more efficient means of collecting
and distributing royalties than starting a new artists rights society.

113

App. Part I.
114

In this

Comment 9, at 41 (New York Patent, Trademark l Copyright Law Assoc.),
New York Hearing at 144-45 (statement of Dan Homan), App. Part III.

116

Comment 13, at 93 (ASMP); See also Comment 14, at 112 (VLA); See
Comment 18, at 212 (Cove1)(civi1 fines and double royalty payments); Comment 9,
at 41 (New York Patent, Trademark and Copyright Law Assoc.)(if rese11er did not
give notice to artist of sale, statute of limitations on collecting royalty would
not run until artist received actual notice); New York Hearing at 81-82
(statement of John Weber)(certificate of authenticity tied to paying royalty),
App. Part II I.
121

model, artists would register their

wor~s,

central registry as a precondition to

with their names and addresses, in a

ma~ing

royalty claims.

116

Those who opposed regi stration i nvoked the pri vacy interests of
parties to art transactions in not having their purchases and sales prices made
public.

117

The technology presently exists to trac~ at least auction sales,

but, as registration opponents maintain, significant privacy issues will be
raised. One expert has developed systems, used primarily to locate stolen
of art, that are capable of retrieving images of art

wor~s.

wor~s

The systems record

and transmit images by telephone transmission or through optical media.
system, called Art Lost Register, compares registered

wor~s

One

against works

registered for auction or police inquiries. Another system, monitoring worldwide
art sales, consists of a series of stations that scan the art catalogues of
various auction house.

Information is placed on optical disks, and an access

charge is based on a combination of yearly subscription rate and an each time
user fee.

118

Arti sts coul d use these systems to moni tor thei r works -- if

dealers and galleries also supplied sales information -- but the information
would have to be made available publ icly, or at l east : to the scanning sys
tems.

119

116

Comment 12, at 81 (Lawyers for the Creative Arts), App. Part I.

117
New Yor~ Hearing at 198-99 (statement of John Koegel); Id. at 233
(statement of Gilbert Edelson), App. Part III.
118

New York Hearing at 186-88 (statement of Thomas

119

Id. at 192-95.

III.

122

Dac~ow),

App. Part

Finally, commentators agreed that there should be no royalty for gift
transactions.

120

However, there was disagreement on whether a sale should be

required for the royalty to

~ic~

in, or whether a barter arrangement would be

enough to trigger obligation for a royalty payment.
6.

121

Waiver and Alienation of Royalty
Commentators favoring free alienability argued that a non-waivable

right would interfere with the ability to contract
necessary to encourage the ri sky purchase of
satisfy debts,
ment.

126

ma~ing

124

works

122

and that waiver is

of young arti sts,

123

to

and for assignment to societies for collection and enforce

Except to enforce collection,

the right waivable or alienable,

into waiving their rights.

126
127

however, the remainder opposed
lest young artists be pressured

128

120

New Yor~ Hearing at 109 (statement of Ted Feder), App. Part II.
Comment 13, at 94 (ASMP), App. Part I.
121

Compare New Yor~ Hearing at 109 (statement of Ted Feder)(sale
required for royalty) with Comment 9, at 91 (ASMP) (royalty if barter transaction
worth more than $1,000), Comment 13, at 94-95 (ASMP)(royalty if barter value of
$250 or more) and Comment 14, at 114 (VLA)( roya1ty if barter value exceeds
undesignated threshold amount}, App. Part I.
122

New

123

See Comment 11, at 6 (ADAA), App. Part I.

124

Comment 12, at 81 (Lawyers for the Creative Arts), App. Part I.

126

Comment 13, at 94 (ASMP), App. Part I.

126

San Francisco Hearing at 14 (statement of Professor Goetzl); Comment

Yor~

Hearing at 199 {statement of John Koegel}, App. Part III.

14, at 18.
127
Comment 2, at 2 (Yanic~ Lapuh), App. Part I. New Yor~ Hearing, at
102-03, 110 (statement of Ted Feder); Id. at 146 (statement of Jeffrey Homan),
Part III.
128
New Yor~ Hearing, at 90, 92 (statement of Hans Haac~e), App. Part
III; Comment 8, at 36 (ARS); Comment 14, at 114-15 (VLA), App. Part I.
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7.

Preemption of California Law
As discussed ealier in this report, the California law has already

been challenged in judicial proceedings as being preempted by copyright law. It
survived a challenge under the 1909 Copyright Act, but several commentators and
legal experts believe it is preempted by the 1976 Copyright Act.

129

All commentators addressing the issue favored preempting Cal ifornia's
law if a national resale royalty law were passed.

130

One suggested, though,

that states should be free to provide greater levels of protection than the
federal mi nima.

Mr. Gutton of France noted that the Cal iforni a 1aw was

131

very restrictive and urged that the "scope of federal legislation should be more
widely protective.

132

129

See discussion in Chapter II of this Report.

130

Comment 15, at 126 (Goetzl); Comment 14, at 114 (VLA), App. Part I.

131

Comment 15, at 126 (Goetzl), App. Part I.

132

Comment 16, at 191 (ADAGP), App. Part I.
124

IV: INTEGRATION OF THE RESALE ROYALTY INTO U.S. LAW

Author's rights have evolved in Europe around the recognition that
intellectual creations, particularly in art, deserve special protection.

1

Unlike authors and composers, who are able to distribute identical copies of
their works, each having the same value, artists create unique or a limited
number of objects. Artists are also different from other authors in that they
cannot generally rely on repeated use of copies of their works. And since some
argue that works of fine art are exploited with each sale,

2

whether or not

there is a profit, resale royalties rest on the desire to encourage artistic
production by guaranteeing creators compensation, as with other economic rights.

3

1

Lillian de Pierredon-Fawcett, The Droit de Suite in Literary and
Artistic Property, 17 (1991).
2

Paul Katzenberger, The Droit de Suite in Copyright Law, 4 IIC, Int'l
Rev. of Indus. Prop. and Copyright L. 361, 367-68 (1973). See San Francisco
Hearing at 11-12 (statement of Professor Thomas M. Goetzl)(sale provides another
audience for work), App. Part II. Indeed, Professor Goetzl justifies the payment
of a royalty, even if there is a loss, on the fact that the sale provides the
next audience for a work. The situation is no different, he argues, than a play
wright being paid a royalty by a theater company if a play flops, or an author
getting to keep an advance for an unsuccessful book. Id. Fawcett also argues
that the transfer of ownership of an original work is an exploitation of the
work. Like Goetzl, she contends that the transfer allows a new group of users
to enjoy the work in its most perfect expression, supra note 1, at 28.
It has also been maintained, however, that unique works and those that can
be produced in numerous copies are not analogous since the triggering event for
the former is the subst i tuti on of one owner for another, rather than the
distribution of another example of the original work. Stephen E. Weil, Resale
Royalties: Nobody Benefits, ARTnews 2 (March 1978). In this view, the resales
of the original are not exploitations, since no additional work is created.
3

Fawcett, supra note 1, at 18-20. It has been argued as an economic
matter, though, that records, sheet music, books and reproducible art -- which
all may be expanded by additional production -- are not analogous to unique art,
which cannot be. Thus, there is no justification for extending a royalty to fine
art, which is different in kind and not just degree. See Ben W. Bolch, William
W. Damon and C. Elton Hinshaw, An Economic AnalYsis of the California Art Royalty
Statute, 10 Conn. L.Rev. 689, 691 n.9. (1978).
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The droit de suite is most frequently justified as compensation for
the lack of a marketable reproduction right for works of fine art.

With other

works, reproduction rights are commercially exploited by the indirect communica
tion of a copy of the work to the public.

Droit de suite rewards exploitation

by direct communication of the very object.

4

Only the original, it is

believed, can provide complete artistic enjoyment; and transfer of only the
original provides a new circle of users with this perfect enjoyment.

6

Some also argue that the u.S. copyright law has failed to provide
economic incentives for visual artists comparable with those granted to authors
and composers.

6

Unl ike other creators who can produce and market endless

copies of their works, the artist creates one or a very limited number of works-
and a critical value of the work is its uniqueness.

Authors and composers

receive royalties through reproduction and performance rights for all the copies
of their works that are exploited.

7

Visual artists, on the other hand, are

paid for the initial sale of their works, have a minimal market for exploiting

4

Fawcett, supra note 1, at 54-55.

6

Katzenberger, supra note 2, at 368.

6

See, ~.g., Thomas M. Goetzl and Steuart A. Sutton, Copyright and the
Visual Artist's Display Right: A New Doctrinal Analysis, 9 Colum. J. Art 1 Law
15, 16 (1984).
7

See 17 U.S.C. §§ 106(1), (4). In this way, authors who create in
many copi es ma i nta 'j n a conti nuing connection wi th thei r works.
Authors'
royalties, however, are subject to their market power at the time of their
contract negotiations. If authors are not well-established at this time, they
will not have the power to exact large royalties.
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their reproduction rights,
public display

9 --

8

and lose their most remunerative right -- that of

once they sell their creations.

10

Copyright legislation in the United States owes its origin to the
constitutional clause providing that Congress shall have the power
[t]o promote the progress of science and the useful
arts, by securi ng for 1i mi ted times to authors and
inventors the exclusive right to their respective
writings and discoveries. 11
Copyright motivates creativity, while encouraging the broad public dissemination
of works to the public.

12

Thus, in contemplating changes to the copyright law

8

See San Francisco Hearing at 5 (statement of Professor Thomas M.
Goetzl)(reproduction not primary market for works of visual art), App. Part II;
New York Hearing at 179 (statement of James Rosenquist)(this noted artist paid
only $3,000 in 31 year career for reproduction rights), App. Part III.
9

The Canadian government, for example, presently compensates artists
for works owned in the government's art bank. San Francisco Heari ng at 5
(statement of Professor Thomas M. Goetzl), App. Part II.
10

Even though the copyright law recognizes a distinction between a work
and the material object in which it is embodied, 17 U.S.C. §202, this separation
largely disappears where the work is created in only one or an extremely limited
number of copies: once a collector has purchased an original painting, for
exampl e, the artist no longer possesses ei ther the work or the object to
display. Moreover, even if the artist has retained copyright, the First Sale
doctrine effectively cuts off his public display right. Id., § 109(c)(owner of
copy entitled to display copy publicly). Works may be leased or otherwise
alienated without title passing, although this is, no doubt, and unrealistic
alternative if purchasers want ownership of paintings, sculptures and other wo'rks
of fine art that they acquire in the art market.
For all of these reasons many commentators, i ncl udi ng Professor
Perlmutter, argue that the artist is at an economic disadvantage. Letter from
Shira Perlmutter, Assistant Professor Columbus School of Law, Catholic
University, to Ralph Oman, Register of Copyrights (November 10, 1992). Professor
Perlmutter asserts that 'IGiven the realities of the market for fine art,
copyright is often a nearly valueless entitlement for the artist.
Id. at page
II

2.
11

U.S. Const., Art. 1, Sec. 8, Cl. 8.

12

See Sony Corp. v. Universal City Studios, Inc., 464 U.S. 417 (1984).
This is also the purpose of the Visual Artists Rights Act of 1990. H.R. Rep. No.
101-514, 101st Cong., 2d Sess. 5 (1990).
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-- whether resale royalties constitute authors' rights or are more in the nature
of moral rights --

13

framewor~

this constitutional

serves as a logical matrix

for balancing creator and user rights.
One can argue that the potential for increased remuneration is a
potent incentive for further creation.

It is not clear, though, whether the

royalty is too far removed from the act of creation to be an incentive.
the other hand, the decreased prices for
mar~et

wor~s

14

On

of visual art in the primary

-- the consequence of the later royalty payment

16

--

will not help a

13

Because the droit de suite is inalienable, Berne Convention Article
14ter (I), some have concluded that the right is more a~in to a moral, than an
economic, right. But there is disagreement. One theory is that a wor~ embodies
a property interest attached to its creator, and the wor~ sold is the creation,
not the art object. The resale royalty has no autonomous existence under this
approach, it is merely a consequence of the moral right of paternity. Another
perspective is that moral rights and economic rights coexist: the creative
personality is protected by moral rights, while the creation which is the fruit
of it is protected by economic rights. Fawcett, supra note 1, at 32. Still
another view is that the resale royalty is more closely all ied with the
reproduction right as a pecuniary right and is, thus, part of the author's
copyright. Diane B. Schulder, Art Proceeds Act: A Study Of The Droit De Suite
And A Proposed Enactment For The United States, 61 Nw. U.L. Rev. 19, 22 (1966).
See also Rita E. Hauser, The French Droit De Suite: The Problem Of Protection For
The Underprivileged Artist Under The Copyright Law, 6 Bull. Copyright Soc. 94,
110 (1959)(droit de suite is author's right because it protects artist in
exploitation of his wor~).
14
See, ~.g., Comment 15, at 120 (Goetzl)(royalty alone unli~ely to
either encourage or discourage creation of new wor~s); Comment 16, at 189
(ADAGP){royalties have no effect because creation is generally independent of
economic criteria), App. Part I.

Bolch, Damon & Hinshaw, supra note 3, at 693. In addition to
reducing original bid prices, the royalty also forces artists to invest in their
own wor~, sometimes contrary to their best interests. Id. at 695. Moreover,
except for well-established artists, who might ultimately benefit from royalties
despite the initial price decrease, most artists' wor~s do not increase
substantially in value and the resale royalty will not ma~e up for the initial
deficiency. Stephen E. Weil, Resale Royalties: Nobody Benefits, ARTnews 5 (March
1978).
Weil also contends that the worst problem facing contemporary artists
is the lac~ of a broad initial mar~et for their wor~s, not abuses in the resale
mar~et. And what would benefit them most is an increase in the funds available
to purchase art in the primary mar~et. 14.
16
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damaged contemporary art market. And wi th increased sales charges, i nst i tut i ona1
collectors, such as museums, will be discouraged from taking risks on portfolios
of contemporary art.

18

Yet the royalty cost may be absorbed like other costs

associated with art transactions, without causing a ripple in the art market.

17

The essence of the resale royalty is the disparity between the initial sales
price and the price for which a work is later sold.

18

This concept fits easily

within the Continental systems that recognize a continuing relationship between
an artist and his work, even after it has been sold.

19

Consistent with this

view, possession of art is not like owning a widget, even after a work is sold
it remains under the influence of its creator.

20

The United States, however, follows the more traditional view of
property rights -- that the purchaser of an item for a freely negotiated price
18

Bolch, Damon and Hinshaw, supra note 3, at 695.

17

See Comment 14, at 100 (participants in art market accustomed to
incurring charges on sale of art, and a number of collectors are art lovers who
purchase for more than economic gain).
18

Paul Sherman, Incorporation of the Droit de Suite into United States
Copyright Law, 18 Copyright L. Symp. (ASCAP) 51 (1968).
19

However, even under French property and contract law, the alienation
of chattel without any reservation results in a complete and total divestment cf
all the seller's interests. Thus, if an artist sold a work without reserving any
rights, but for moral rights, he would be stripped of any claims to it. Through
moral rights, however, a creator may control and even suppress the use of his
product, even though he no longer owns it. The principle is in complete
derogation of the concept of exclusive ownership, and, in fact, in France,
exc1 usi ve and total ownershi p of i nte11 ectua1 property, other than by the
creator, is not possible. Hauser, supra note 13, at 103.
20
See Fawcett, supra note 1, at 16-17. Although, at least one artist
implicitly conceded, in the context of arguing that artists should not have ~o
share any loss if they receive the benefit of the resale royalty, that art 1S
like a commodity -- a stock or an automobile, for example -- and that one should
not expect to be reimbursed for a depreciation in value. New York Hearing at 76
77 (statement of Hans Haacke). The analogy is perhaps not apt since an art owner
possesses his work subject to the potential to pay a royalty someday, yet the
stock or automobile owner has no such encumbrance.
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is the absolute owner -- and is less receptive generally to restraints on free
alienability. And, indeed, the lack of alienability in the droit de suite is the
most substantial restriction of the owner's rights: the transferee may receive
and assign any or all of the author's exclusive rights that he has acquired in
a work, but he is barred from obtaining the resale royalty.

21

The royalty also raises significant privacy concerns in that artists
would need to obtain certain information about sales prices and ownership that
sellers, purchasers, and other owners may not want to disclose.

22

Moreover, the comparison of the relative protection and remuneration
of artists and other creators is extremely difficult to establish.

Although

authors who do not create unique works are rewarded by royalties and can produce
numerous copies and reap the benefits, the value of works of art is determined
by scarcity and works of fine art do not require the same level of demand to
secure a living for the artist.

23

In this way, even though some fine artists

cannot avail themselves of reproduction rights,

24

it may be argued nevertheless

that the copyright scheme, in fact, favors these artists.

25

21
See Berne Convention, Article 14ter (1); see generally Fawcett, supra
note 1, at 34.
22

New York Hearing at 198-199 (statement of John Koegel), App. Part

23

Weil, supra note 2, at 2.

III.
24

A major economic argument for the resale royalty is the relative
inability of fine artists to exploit the reproduction right. Artists may not be
using all available media for the exploitation of their worKS, ~.g. posters,
cards, prints, shirts, rugs, art books.
26

See ide Authors also receive their royalties over time, while
artists get a lump sum that can be invested and receive interest. Monroe E.
Price, Government Policy and Economic Security for Artists: The Case of the Droit
de Suite, 77 Yale L.J. 1333, 1346 (1968). Moreover, having more recognizable
objects to manipulate, artists are favored under the tax code, since they are
(continued ... )
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Additionally, successful artists -- and those are the primary ones
that copyright and droit de suite

28

reward -- secure ever increasing prices

as their reputations grow and they sell successive

wor~s.

27

fact, they continue to maintain a connection with their body of

In this way, in
wor~,

even after

sale, undercutting one of the primary arguments supporting the resale royalty.
Most importantly, it is not clear that the analogy holds between the
sale of
art.

wor~s

subject to continuing royalties and the sale of

wor~s

of visual

First, the former are sold in thousands of copies to large groups of

customers, and until the last copy is sold, the author, entitled to remuneration
for all copies, does not

~now

the total revenue from the

wor~; wor~s

of fine

arts, on the other hand, are sold to one or a limited number of customers and the
creator can control the distribution of his
of this information at the time of sale.

wor~s

28

and has all, or virtually all,

Second, the triggering event for

26 ( ••• conti nued)
better able to arrange expenses and charitable deductions to minimize income
taxes. Id. at 1347.
Although the copyright law is technically a statutory recognition of
proprietary rights in intellectual property, it also reflects the economic
realities of how wor~s are exploited in the mar~et. Given a painter or sculptor,
and an author or composer of comparable stature, the former will receive greater
remuneration for each original or limited edition painting or sculpture that they
sell than will the latter for each boo~ or sound recording sold. Authors and
composers must therefore sell more copies of thei r wor~s than painters and
sculptors to receive equal remuneration.
Thus, from a purely economic
perspective, the copyright protection extended to fine artists is more favorable,
or at least equal to, that given to authors and composers.
26

royalties,

New
li~e

Yor~ Hearing at 201-02 (statement of John Koegel)(resale
copyright, reward only successful creativity), App. Part III.

27

Lewis D. Solomon and Linda V. Gill, Federal and State Resale Royalty
Legislation: "What Hath Art Wrought?", 26 U.C.L.A. L.Rev. 322, 331 (1978);
Comment 11, at 11. For a comparison between artist social security, which
provides financial assistance to young creators generally, and droit de suite,
which by its terms is a personal right of visual artists and benefits only
successful creators, see Katzenberger, supra note 2, at 370-71.
28

Comment 11, at 7-8.
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the resale royalty is the sUbstitution of one owner for another, rather than the
distribution of another example of the original work, as is the case with works
created in many copies.

29

A more apt comparison perhaps would be the resale

of a first-edition book, for which authors are not paid a royalty.

30

Assuming that the Copyright Act has a detrimental impact on fine
artists as compared to other creators, it is not clear that the use of resale
royalties is the best means by which to level the playing field. Arguments have
been made that the presence of resale royalties has had an adverse effect on the
primary markets for comtemporary art in California and France, although there is
strong disagreement about this point.

31

The droit de suite also depends on frequent resale, making the right
less valuable to the artist if his or her art does not change hands within a
relatively short period.

32

Moreover, an artist whose work is resold frequently

may gain more than one whose work has appreciated more but is only resold once.
29

33

Wei1, supra note 2, at 2.

30

See New York Hearing at 24-25 (statement of Stefan Andersson)(authors
are not paid for resale of first edition books). However, the Berne Convention
contemplates that writers and composers will receive resale royalties for
original manuscripts. Article 14ter (1), App. Part III.
31

Comment 11, at 13-14 (ADAA); The presi dent of the Art Dealers
Associati on of Ameri ca also rnai nta ins that Eng1 and, not havi ng as strong an
economy as France -- but also lacking the resale royalty -- has a healthy art
market. Id. at 14. But see Comment 15, at 4 (Goetz1)(Ca1ifornia art market
thriving despite royalty); Comment 14, at 5 (VLA) (French art market has thrived).
Cf. Comment 16, at 1 (ADAGP)(auction houses in countries without a royalty -
England, Switzerland and Netherlands -- do not have higher turnover than France
or Germany, where right exists), App. Part I.
32
Bi1d-Kunst, the artist's rights collection society in the Federal
Republic of Germany, acknowledges, in fact, that it is doubtful that the royalty
will help most living artists, since their works will not be resold during their
lives. Comment 17, at 1.
33

New York Hearing at 220 (statement of Steven Wei1), App. Part III.
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Moreover, since most artists do not have a resale market, they may suffer if
purchasers pay less in the primary market, factoring in the future royalty.

~

Additionally, the right is best administered when applied to public sales, like
auctions, and most works are not sold in this manner.

36

And even when the right

is applied to dealer and private sales, it is difficult to administer and the
costs may outweigh the benefits of the system.

38

Finally, galleries spend

equal amounts promoting their artists, experienced or not.

But the works of

young artists are not immediately profitable and need to be subsidized by more
successful, established artists. For smaller galleries particularly, the resale
royalty could reduce the number of unprofitable exhibitions of inexperienced
artists.

37

As a matter of policy, does Congress want to help struggling artists
or provide an economic right that may simply reward only commercially successful
creators whose work is frequently resold?

A considerable body of literature

concludes that the royalty favors those who are already established and does not
aid the plight of those without a market for their works. ~
34

And are the

See San Francisco Hearing at 31 (statement of Professor John H.

Merryman).
36

See 69 Australian Copyright Council (1989).

38

Id. at 13.

37
Comment 11, at 72 (ADAA), App. Part I. See San Francisco Hearing at
31-32 (statement of Professor John H. Merryman)(dealers will be forced to have
fewer shows of unrecognized artists and purchase and resell works of only famous
artists), App. Part II.
38
See, ~, Fawcett, supra note 1, at 144; New York Hearing, at 198
(statement of John Koegel), App. Part III; Weil, ~ note 2, at 5; Bolch, Damon
and Hinshaw, supra note 3, at 692, 695. Cf. Tom R. Camp, Art Resale Rights and
the Art Resale Market: An Empirical StudY, 28 Bull. Copyright Soc. 146, 158-59
(1980) (resale right would have deleterious effect for purchasers for which price
is important factor).
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benefits of the resale royalty worth the concomitant costs: for example, that
Congress would have to make inherent value judgments about why people should buy
art -- whether for consumption or investment -- and reward the true connoisseur
who does not contemplate reselling his work?

39

The resale royalty also encourages the creation of particular types
of art.

40

To be truly effective the droit de suite must be an incentive to

produce works that are resold frequently:

41

easel paintings and traditional

sculpture, for example, where conception is embodied in a single object.

42

Finally, does Congress want to eliminate, or even qualify, the First
Sale doctrine, and abandon well-settled principles of free alienability in Anglo
American property jurisprudence?

43

Several arguments, largely equitable, are advanced in support of the
droit de suite. Since the original buyer, possessing artistic taste and courage,
gambles his money on a work without market value, he should benefit from any
39

In value-neutral economic terms, people buy art either as a pure
consumption good, with no resale foreseen, to enjoy the nonmonetary benefits from
ownership; or, they buy at least partly for investment.
Indeed, contemporary art may be a bad financial investment. Unlike
stock, which has tax deductible losses and costs of ownership, and a sales
commission of only one percent, the costs of selling a piece of art are often 15
to 25 percent of the purchase price, plus the intermediate costs of insurance,
conservation and shipping -- none of which are deductible. The disparity is
particularly great where royalties are calculated based on gross proceeds, since
tax is keyed to profit alone. S. Neil, supra note 2, at 4.
40

Price, supra note 24, at 1338.

41

.xg. at n. 15.

42

Id. at 1339 n.16.

43

See New York Hearing at 7 (statement of Jean-Marc Gutton) (contrasts
resale royalty with notion of copyright as pecuniary right over commercial
product for which artist retains no right), App. Part III; Schulder, supra note
13, at 28 (concept of individual purchaser having to share ownership with other
inconsistent with U.S. property law).
134

increased value.

But when a 1ater purchaser is a bus i nessman wi thout any

art i st ic taste who wants a good bus i ness deal by buyi ng an art i c1 e wi th
recognized high value, it is fairer to give any increase to the artist or his
heirs.

44

In France, the seller pays for the privilege of having enjoyed a work
of art during the time he had it. Much like the author who receives royalties,
the artist participates in the continuing exploitation of his works.
French law, the artist shares in the total sales price of a work.

Under

46

This approach, however, does not account for the low profit margin
on art sales, and the se11 er' s costs and dealer convni ss i on.

46

There is

something inherently unjust, as well, in permitting an artist to benefit from
increases, without also having to share the risk of loss.

47

In Germany, the artist's royalty is premised on the belief that the
increased value of a work was always latent in it, and due to the artist's
continuing work. The increase in value is what the artist should have received

44
Fran~ois Hepp, Royalties From Works Of The Fine Arts: Origin Of The
Concept Of Droit De Suite In Copyright Law, 6. Bull. Copyright Soc. 91, 92-93
(1959). A shortcoming of this theory, however, is that it is the seller (the
original purchaser of taste and courage) and not the new purchaser who pays the
resale royalty.
46

Supra note 35, at 11.

46
Solomon and Gill, supra note 26, at 341. Stephen Weil estimates, for
example, that a $10,000 painting would require 20 percent average expense for
maintenance. If the gross sales proceeds are coupled with a five percent resale
roya1ty, the break even poi nt for the sale woul d be at 133 percent of the
purchase pri ce. Weil, supra note 2, at 4. Thus, royaIt i es encourage the
retention of works for long periods -- or at least long enough to amortize the
costs of ownership and sale -- rather than the injection of new money into the
contemporary art market.

47

Fawcett, supra note 1, at 11.
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originally.

48

From the German perspective, artists are exploited because the

true value of art is not realized until many years after the original sale, and
the creators do not share in any appreciation in value.
the avant-garde,

49

Since art is often in

artists should not be punished for their prescience.

In pure economic terms, however, the value of an object is what a
willing buyer will pay a willing seller at a given time.

50

Thus, when a young

artist without a recognized market sells a work to a collector -- who assumes the
considerable risk that the work may decline in value -- market forces dictate the
price and terms of the exchange.

And consistent with our concepts of property

rights, the collector receives the interests he negotiated in the work as a quid
pro quo for his gamble.
There are other flaws, as well, with the intrinsic value supposition.
First, there is nothing inherent in the concept of art which furnishes artists
with particular privileges. The relationship between the artist and his work is
largely driven by cultural interests, and whether a work is valued, in itself,

48

Id.
Cf. San Francisco Hearing at 47 (statement of Richard
Mayer)(worth implicit in work of art lies in artist's development over years of
production, not with object sold). This concept is a variation on the economic
doctrine of "just price," that things have an objective, intrinsic value, in and
of themselves, App. Part II. Bolch, Damon, and Hinshaw, supra note 3, at 690.
49

As one author noted:
Works of the fi ne arts have an economi c
value which varies considerably, according
to the tastes of the public, fashion, and
the evolution of artistic views.
The
greatest masterpieces of art have generally
not been recognized at the time they were
created.

Hepp, supra note 43, at 92. See also New York Hearing at 161 (statement of
Sanford Hirsch)(fashion is key factor in art market), App. Part II.
60

New York Hearing at 215 (statement of Stephen Weill, App. Part III.
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is a matter that varies from time to time and society to society.

61

Second, factors other than the conti nui ng efforts of the artist raise
the value of a work.

These include the premature death of the artist, his

failure to live up to earlier promise, and any reduction in supply of an artist's
work or inclusion in a well-known collection, as well as inflation in the art
market generally.

62

The price of art, like other convnodities, varies with

supply and demand, and the artist is only one of the many factors that impact
pri ceo

63

Third, it is an economic reality that most art depreciates in value,
so a royalty based on profit will not benefit most artists.

64

And as a matter

of fairness, it is difficult to ignore devaluation of currencies and conservation
costs.
Fourth, the intrinsic value concept relies on the attenuated
connecti on between artists and subsequent and unknown sellers, so that purchasers
end up with a share of the artist's fame, and not a piece of art.

61

66

Price, supra note 41, at 1336 n.13.

62
One royalty advocate, acknowledged, in fact, that if royalties are
paid on the gross sales price, there is no need to adjust for inflation because
the royalty will have been paid in inflated currency. Comment 14, at 105-106.
63
New York Hearing at 209-10 (statement of Stephen Wei1), App. Part
III. Indeed, Wei1 maintains that even if the artist's continuing efforts are the
principal basis for the increased value, the artist still should not be entitled
to a share of the increase. If a house's sales price 'increases because a
developer builds a golf course nearby or the architect later becomes famous, Wei1
argues, neither the developer nor the architect is entitled to a share of the
proceeds. Id. at 210.

64

Solomon and Gill, supra note 26, at 341.

66

Fawcett, supra note 1, at 16, n. 70.
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Fi na11 y, the comp1exity of cal culat ions make a royalty based on
appreciation difficult to implement.

66

In Belgium, the contract principles of changed circumstances and
unjust enrichment underlie the royalty right. There is a continuing relationship
between the artist and those who purchase his work, and, it is believed, a seller
should not benefit unjustly from any increased value in an artist's work.

67

This approach presupposes that value increases are not the result of any specific
activity or ability of the owner of a work, so that he should not benefit at the
creator's expense.

68

The Belgian and intrinsic value theories, however, share many of the
same problems. Initially, the putative enrichment is based on a contract between
a willing seller and buyer that was legitimate at the time of the transaction.
No injury has been caused when the purchaser pays the artist a modest sum to buy
a work; it is only later when the work increases in value -- whether through the
artist's additional efforts or not -- that the price becomes insufficient.

66

69

Id. at 13. See New York Hearing at 101-02 (statement of Ted
Feder) (experience not successful in Italy, Portugal, Uruguay, Czechoslovakia and
California, where royalty applied to increase in value over preceding sale), App.
Part III; Comment 13, at 91 (gross revenue calculation avoids confusion from
trying to base percentage on seller's profit), App. Part I. But see New York
Hearing, at 220 (statement of Stephen Weil)(easier to track royalty based on
appreciation because necessary information must be reported for income tax
purposes), App. Part III.
67

Supra note 1, at 14.

68

Id. at 13.

69

Id. at 14-15.
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And for unjust enrichment to be truly equitable, the seller would be permitted
to deduct the cost of resale and the expenses of ownership.

80

Regardless of whether the resale royalty is based on the entire sales
price or merely the increase in value of the art work, there are consequences to
the integration of the royalty into the free market system. Some argue that the
royalty encumbers future sales and depresses the art market. And to the extent
that works of visual art can be substituted readily by another cOlll11odity,
patterns of demand are altered and prices and sales volume are reduced.

81

Further, art that is easily reproducible, ephemeral or of monumental
scale, will probably not be resold within the life plus fifty year period.

82

Moreover, although almost all works of living artists decline in
value, purchasers may not deduct these losses on their taxes, even though any
profit is fully taxable.

83

Seen in these terms, the royalty is a deterrent

and not an incenti ve for the co11 ect i on of modern art, and the money for
80

Collectors pay for framing, conservation, storage, time-use of
capital and absorb any loss on resale. Under this scenario, it is argued, the
only plausible economic basis for a resale royalty would be if there were no
ownership costs and art always increased in value. New York Hearing at 217
(statement of Stephen Weill, App. Part III. Moreover, contemporary art is the
most difficult to sell, and in addition to all the costs of conservation and
maintenance, the seller must also pay a 15-20 percent dealer cOlll11ission, and
capital gains tax. New York Hearing at 256, 261-62 (statement of Gi'lbert
Edelson), App. Part III. For auction sales in England and the United States,
transaction costs are split between the seller and buyer, 10 percent each. New
York Hearing at 260-61 (statement of Mitchell Zuckerman).
81

COlll11ent 11, at 69.

82

Price, supra note 24, at 1341-42. But see Katzenberger, supra note
2, at 371-72 (inapplicability of droit de suite in certain circumstances does not
invalidate right since it is only one of several exploitation rights which in
totality protect author).
83

New York Hearing at 229 (statement of Gilbert Edelson), App. Part
III. One cOlll11entator suggested that royalties should be deduct'ible from capital
gains or losses at resale, and be considered ordinary income to the artist.
Comment 18, at 212.
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administration of the right may come from collectors who would otherwise have
used the money to acquire art.

64

Finally, society's perception of the role of artists is also crucial
to the integration of a resale royalty into our economic and legal systems. The
notion of starving artists being exploited by wealthy, savvy investors does not
do justice to real i ty.

Rather, it mi ght be that, as Monroe Pri ce argued

force full y a quarter of a century ago, droi t de sui te is based on romantic
nostalgia.

86

Price warned that the starving artist perception can have

perverse effects as the basis for pUblic policy, if the government concentrates
on the perceived inequity of the lag time between artistic creation and market
acceptance, and droit de suite becomes the penance that society does.

86

Some convincing arguments were made that artists earn no less than
other workers of similar training and personal characteristics.

87

Like

participants in a lottery, some individuals are attracted to high-risk careers

84

New York Hearing at 231-32 (statement of Gilbert Edelson), App. Part

86

Price wrote:

III.

The droit de suite springs from a nostalgic
recollection of the late nineteenth centu
ry. It is a case, not unusual, of legisla
tion passed or posed to correct a situation
that no longer exists wi th the i ntens i ty
that provoked reform.
Price, supra note 24, at 1335.
68

Id. at 1336.

87
Randall K. Filer, The "Starving Artist" - Myth or Reality? Earnings
of Artists in the United States, 94 J. of Pol. Econ. 56 (1986). However, the
vice president of National Artists Equity stated at the New York hearing, that
artists work less in their professions than do accountants, for example, and that
accountants wi 11 make more money. New York Heari ng at 169-70 (statement of
George Koch), App. Part III.
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in the arts for the possibility of an eventual large payoff or the significant
nonmonetary rewards of creation, and are willing to sacrifice consumer goods for
other advantages.

68

Additionally, fewer artists leave their professions than

do workers in other occupations.

89

And just as artists voluntarily enter their profession, it may be
argued that they are similarly not exploited when they enter into a transaction
with a wealthy buyer.

70

The artist is faced with a choice of whether to sell

his work today, or to hold the art as an investment for a certain time period.
Asale will take place if the artist has a greater present need for consumption
than the buyer. And although both the artist and the buyer agree on the future
price of a work, they differ in their preference for present relative to future
consumption.

71

88

Id. at 57. For example, artists work a substantially lower average
number of hours, id. at 61, and have more rapid earnings growth than other
workers, id. at 72, and, over the age of 40, earn more than nonartists. Id. at
63.
89

Id. at 59.

70

Bolch, Damon and Hinshaw, supra note ,at 693.

71
Id. at 692-93. As a practical matter, though, an artist needs money
for food and shelter, as well as the costs associated with the preparation of his
work, and may not have any choice about selling his work for present consumption.
See San Francisco Hearing at 48 (statement of Eleanor Dickinson)(producing art
is very expensive and present income is needed to continue production), App. Part
II; New York Hearing at 161-62 (statement of Sanford Hirsch)(artists bear cost
of development and many of dealer's overhead costs for crating, transportation,
framing and advertising), App. Part III.
However, Willem de Kooning's perspective, that collectors who
benefitted from increases in the value of his works helped him to continue
painting by paying for art materials, food and rent, is probably a more realistic
appraisal of the choice of entering the art profession. See New York Hearing at
237-38 (statement of Gilbert Edelson), App. Part III.
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Y. CONCLUSIONS AND RECOMMENDATIONS

A.

PRINCIPAL CONCLUSIONS

Copyright legislation in the United States is grounded in the
constitutional clause, which motivates creativity, while encouraging the broad
public dissemination of works.

Thus, whether resale royalties are moral or

author's rights, the constitutional framework provides a logical matrix for
balancing creator and user interests. Consistent with the constitutional purpose
of encouraging creativity, it may be argued that the potential for increased
remuneration is a potent incentive for further creation.

Yet it is equally

plausible that the royalty may be too far removed from the action of creation to
provide any motivation.

Any increase in creativity, however, must be balanced

against the possible real-life economic consequences of decreased art prices in
the primary market -- the possible direct consequence of the later royalty
payment -- whi ch wi 11 not help an already damaged contemporary art market.
Further, i ncreased sal es charges wi 11 arguably di scourage collectors from ri ski ng
the purchase of contemporary art, inhibiting its dissemination. Yet when all is
sa i d and done, the art market may absorb royalty costs, 1ike other costs
associated with art transactions, without a ripple.
The European concept of droit de suite derives from the moral right
of paternity, connecting authors with their creative progeny, even after
alienation of the works.

From this perspective, artists benefit as a matter of

equity, not welfare, from increases in the value of their fine art.

Such

increases, it is believed, are based on the artist's continued work, and
purchasers should not be unjustly enriched through the artist's continued
evolution.
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Works created in numerous copies are commercially exploited by the
indirect communication of a copy to the public, through either reproduction or
performance.

A critical value of fine art lies in its uniqueness.

Thus, some

argue that the U.S. copyright law, wMch is dr-iven typ;cally by economic
exploitation of many copies, has failed to provide economic incentives for fine
visual artists who create works in unique or limited copies. Visual artists are
paid only for the initial sale of their works and have limited markets for the
exploitation of their reproduction rights. Because of the First Sale doctrine,
they also lose their potenthlly most remunerative right -- that of publ tc
display -- once they sell their creations. Reasoning that other authors have an
easier time explo;ting their works through copyright, advocates justHy the
resale royalty as the artht's compensation for the lack of a marketable
reproduction right, rewarding exploitation by the direct communication of the
very object.
Based on our examination of the written comments and the hearing
record, and our independent research, the Copyright Office is not persuaded that
there are legitimate economic interests of visual artists that would be helped
by a resale royalty. Although authors who do not create unique works can produce
numerous copi es or 1i cense numerous performances and reap the benefits of
continued royalties, the value of works of fine art is determined by scarcity.
Visual art works do not require the same level of demand as printed works, for
example, to secure a living for the artist. Indeed, in this respect, even though
fine artists cannot avail themselves optimally of reproduction rights, it may be
argued nevertheless that the copyright scheme favors such artists who have fewer
works to market.
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Moreover, successful artists -- who will typically garner more income
from droit de suite -- secure ever increasing prices as their reputations grow
and they sell successive works. Thus, they do continue to maintain a connection
with their body of work, albeit not the specific work resold, even after sale,
undercutting one of the primary arguments supporting the royalty.
It is not clear that the copyright analogy holds between the sale of
works subject to continuing royalties and the sale of works of visual art.

A

book, for example, is sold in thousands of copies to large groups of customers
and the creator cannot control the distribution and acquire all the information
about the work's revenue until the last copy is sold. A sculpture, on the other
hand, is sold to one or a limited number of customers and the creator can control
the distribution of the work and has all, or virtually all, this information at
the time of the sale. Moreover, the triggering event for the resale royalty is
the substitution of one owner for another, rather than the distribution of
another example of the original work, as is the case with works created in many
copies.

While the event of resale is a convenient touchstone for triggering

payment to the artist, it is not clear that it is actually a new exploitation of
the work. Amore apt comparison between books and sculptures would be the resale
of a first-edition book, for which authors are typically not paid a royalty.
Undoubtedly the enhanced reputation of a creator has a positive
effect on future sale prices for every kind of authorship. While there has been
some legal effort through droit de suite and consideration of "best seller"
reformation of contract provisions in a few countries, to even out disparities
when a work appreciates a great deal after the initial sale, it is not clear how
successful these efforts have been.
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Because the Copyright Office lacks sufficient current empirical data
about several important facts, which the administrative hearing process and
scholarly research have not supplied, we cannot accurately compare the respective
remuneration of authors who create in many, and artists who create in limited,
or unique, copies.

Any conclusions that we could make about the number of

artists who would benefit from the resale royalty must be based, therefore, on
anecdotal evidence and limited sample size.

Most significantly, there is no

clear evidence indicating the frequency of resale of works of fine art.

Thus,

even if Congress determines that the Copyright Act does treat fine visual artists
in a manner less favorable than authors or composers, it is not clear that the
resale royalty right is the best means to offset this disadvantage, particularly
if it is not triggered with any frequency within the copyright term. There is
evidence that as few as one percent of artists will qualify for the royalty.
Lacking hard numbers and quantifiable experience to determine
empirically that the royalty is a viable option for U.S. artists, it is helpful
to look to existing royalty systems in other countries as a frame of reference.
In France, for example, where the concept originated and the country has had
three-quarters of a century to iron out difficulties in the administration of the
right, application of the droit de suite has led to some criticism. The royalty
is applied to the total sales price of a work of art, departing from the

rationale of permitting artists to participate in increases in the value of their
creat ions.

App1yi n9 the royalty to the total sales pri ce of a work is

particularly unfair when the work decreases in value, since in addition to the
collector's loss on the transaction, he or she must also pay the associated costs
of art ownership.
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The droit de suite in France has been applied only to auction houses
-- presumably because they are easier to monitor -- even thoUgh, in theory, the
right is equally applicable to dealer and private sales. Dealer sales are, in
fact, covered by the 1957 law, but no implementing rules have ever been issued.
Estimates for the percentage of sales in galleries as compared to those in
auction houses ranged from 60% art dealers to 40% auction to an estimate that
there are four times as many sales through galleries and private transactions as
through the auction market. Thus, a large number of resales of contemporary art
are not subject to the droit de suite. Both France and Germany have established
agreements with art galleries to make social security payments for artists even
though artists are not employees of art galleries.
That there are more sales though dealers and private parties than
auction houses is probably also the case in the United States. At large houses
like Christies and Sotheby's there is a sales minimum that may vary depending on
the kind of work involved. Combined with a large sales commission, this would
tend to restrict auction sales to valuable works.

If the right is applied to

dealer and private sales, it is difficult to administer and the costs may
outweigh the benefits of the system, particularly if, as in California, the
artist must enforce his own royalty rights.
The German approach to the resale royalty reasons that the increased
value of a work was always latent in it and is due to the artist's continuing
work.

When a new artist sells a work to a collector -- who assumes the

considerable risk that the work may decline in value -- market forces, however,
dictate the price and terms of the exchange. In a free market, there is arguably
no latent value of an object, rather it is only as valuable as the price a
willing buyer will pay a willing seller at a given time. Additionally, there are
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factors other than the continuing efforts of the artist that raise the value of
I

a work. These include the premature death of the artist, his or her failure to
live up to earlier promise, any reduction in the supply of his or her work or the
inclusion in a well-known collection, or inflation in the art market generally.
On the other hand, since most art depreciates in value, a royalty based on profit
will benefit few artists.
Purchasers may not ordinari ly deduct any losses on thei r taxes, even
though all profit is fully taxable. In this way, the royalty discourages, rather
than encourages, the collection of modern art.

Some of the European countries

do offer tax incentives including reduction of the (VAT) value added tax.
While basing the resale royalty on the gross resale price may seem
less equitable, the complexity of calculations make a royalty based on
appreciation difficult to implement.

Countries such as Italy that base the

royalty on appreciation have encountered enforcement problems.
The Belgian approach, based on the contract principles of changed
circumstances and unjust enrichment, and the intrinsic value theory shares many
of the same shortcomi ngs as the French or German approaches.

The putative

enrichment is based on a contract between a willing seller and buyer that was
legitimate at the t'ime of the transaction.

No injury was caused when the

purchaser paid a modest sum to buy a work, it is only later when the work
increases in value that the price becomes insufficient.

For unjust enrichment

to be truly equitable, the seller would have to be permitted to deduct the costs
of resale and ownership.
Additionally, the resale royalty concept fits awkwardly within a free
market economy. Although several European authorities maintain that the royalty
has not adversely affected their art markets, others maintain that the presence
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of the royalty has hindered several European art markets.
conclusions can be drawn from the California experience.

It is not clear what
Again evidence is

inconsistent about the extent to which the resale royalty right has affected sale
of contemporary art in California, and the number of sham sales that have shifted
to other jurisdictions.

On the other hand, it is clear that the California

resale right has not been fully realized.
The argument is also made that the royalty benefits only successful,
well-established artists, and that most artists, who lack a resale market, will
suffer in the primary market as prices are depressed, anticipating the future
royalty payment.
The usefulness of the royalty depends, as well, on the creation of
the type of art that Congress wants to encourage. To be effective the droit de
suite must be an incentive to produce works that will be resold -- ideally, easel
paintings and traditional sculpture, where conception is embodied in a single
object, or a very few copies.
Implementation of the royalty would require qualification of the
First Sale doctrine. The copyright law recognizes a distinction between a work
and its material embodiment. This separation largely disappears, however, when
a work is created in unique form.

Once a collector has purchased an original

painting, for example, the artist no longer possesses either the work or the
object to display, whether or not he or she has retained the copyright. And even
if the artist creates several copies of a work, he or she must compete with the
copy owner's right of public display.
Finally, the resale royalty raises significant privacy concerns since
artists would need to obtain information about sales prices and ownership that
sellers, purchasers and other owners may not want to disclose.
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In summary, based on its analysis of the foreign and California
experience with droit de suite, the administrative record of the hearings and
written comments, and independent research, the Copyright Office is not persuaded
that sufficient economic and copyright policy justification exists to establish
droit de suite in the United States. The international community is now focusing
on improving artists' rights, including the possibility of harmonization of droit
de suite within the European Community. Should the European COmGlunity harmonize
existing droit de suite laws, Congress may want to take another look at the
resale royalty, particularly if the Community decides to extend the royalty to
all its member States.
Many countries offer alternative solutions that the United States
might want to consider.

Although the Copyright Office does not necessarily

endorse alternative solutions, in the next section of our Conclusions and
Recommendations we briefly consider possible alternatives to droit de suite. In
the event Congress should determine that the time is ripe for introduction of
droi t de sui te in the Uni ted States, the Copyri ght Offi ce has prepared a possi ble
model of a droit de suHe system. This model should facil itate establ ishment of
a system with a better chance of achieving the objective of assistance to artists
without significant damage to the art market.

B.

SUGGESTm ALTERNATIVES
1.

Broader Public Display Right
Assuming that fine visual artists cannot exploit their intellectual

property rights adequately under the existing copyright law, some form of a
broadened public display right might be an alternative.

Rather than depending

on frequent resales within the specified royalty term, a considerable problem of
the droit de suite, the display right would be triggered by the typical manner
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of exploitation of works of fine art -- public display. Musuems and public art
galleries might pay a fee to display works of art publicly.
In theory, section 106(5) of the Copyright Act already provides
creators of pictorial, graphic, and sculptural works with a public display right.
However, the right is cut off by the First Sale doctrine in section 109(c), that
permits the owner of a copy to display his or her work pUblicly to viewers
present at the place where the copy is located. Thus, with the sale of a unique
work, the copyright owner is left with nothing to display, and with works created
in limited copies the creator and object owner may mount competing displays.
2.

Commercial Rental Right
Under existing law, if a work of art is alienated, solely by rental,

the artist retains the exclusive distr'ibution right. However, very few artists
have the market power to structure the art transactions so that works are rented
and ownership of the copy of the work does not pass to the purchaser.
Even with works that are sold, the Copyright Act could be amended to
allow the distribution right to survive with respect to commercial rental. The
owner of the copy would receive the object, while the artist would retain the
right to exploit the work by commercial rental.

Thus, the owner of the copy

would pay the artist a royalty for any commercial rental of the purchased work.
3.

Compulsory Licensing
Another way to balance the interests of artists and collectors would

be through some form of compulsory licensing and modification of section 109.
On the payment to an artist of the purchase price for a work and a licensing fee
for public display, the owner of a copy would be free to display the work without
having to negotiate terms with the artist.
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4.

Federal Grants and Art in Federal Buildings
Congress could also encourage artists by increasing federal grants

or by increased funding for the purchase of artworks for federal buildings.

c.

RODEL DROIT DE SUITE SYSTEJI
Should Congress determine that federal droit de suite legislation is

the best way to help artists, the Copyright Office suggests consideration for the
following model system.
1.

Oversight of the Droit de Suite: Collection and Enforce.ent
The Copyright Office suggests the Congress consider collective

management of the droit de suite through a private authors' rights collecting
society. The collection of art resale royalties would be handled on a direct or
contractual basis, similar to collection of musical performance royalties by
ASCAP and BM I .
The droit de suite has been effectively implemented only in those
countries with active and efficient national authors' societies, such as SPADEM
in France and Bild-Kunst in Germany.

In the United States, the Artists' Rights

Society (ARS) or the Visual Artists and Galleries Association, Inc. (VAGA), would
be equipped to handle the practical collection of the droit de suite, since these
organizations already have an effective collection and distribution system for
reproduction rights.

The royalty is collected by the society, which takes a

percentage for administrative costs and distributes the remainder to the artist.
Individual management, as seen in California, places a nearly
insurmountable burden on the artist to obtain information and to assert claims,
often against valued clients or gallery owners.

Likewise, the bureaucratic

approach has proven far less successful than collective, private management.

151

The Office could serve a record-keeping function similar to the arts
registry proposed in the Kennedy-Markey bills.

Copyright Office records would

be available to the artists' rights societies for purposes of collection,
enforcement, and distribution.

If a resale royalty were adopted in the United

States, and particularly if it were extended to include dealer sales, the Office
anticipates that a collection system with elements similar to the French or
German systems would have the best chance of success.
2.

Types of Sales
The Copyright Office suggests that, if a resale royalty is enacted

in the United States, it should apply initially only to public auction sales.
Auction sales are easiest to monitor. Including dealer sales -- or even private
sa1es, as proposed in the Waxman and Kennedy-Markey bill s -- increases the
administrative and enforcement challenge.
The resale royalty could apply initially to auction houses and then
in about five years, Congress could determine whether it should be extended.
The French law originally applied only to sales at auction, and
Belgium has preserved this limitation. In 1957, France extended its law to sales
'Ithrough a dealer" but implementing rules were never issued and the law still
applies in practice only to auction.

The French galleries do, however, make

payments to an artists' social security.

The German law requires a royalty on

both auction and dealer sales, but in reality, Bild-Kunst collects a flat
percentage of gallery revenue paid partly to artists qualifying for droit de
suite and partly to an artists' social security fund.
As the collection mechanism matures, the artists' societies such as
VAGA and ARS could develop a system to collect art resale royalties from

galleries in this country that might be similar to the collection of performance
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royalties from radio stations by ASCAP, BMI and SESAC. Further, if the European
Community adopts a position including dealers within a droit de suite require
ment, that might be a justification for extending coverage to dealers in this
country.
3.

Measuring the Royalty
Based on the California and European experiences, a flat royalty of

between three and five percent on the total gross sales price of the work seems
more appropriate. There would be no need initially to set a threshold price to
trigger the royalty mechanism if the royalty were applied initially only to
auction sales, because auction sales usually deal in works with a minimum floor
price. Similarly, there may be no practical need to legislate a floor price for
dealer sales:

Although one arts organization recommended a threshold resale

price of as high as $5000 to trigger the droit de suite, and Kennedy-Markey
called for a threshold of $1000, other groups called for figures as low as $250
or $500.

Again, most art dealers trade only in works of at least that value,

particularly in the resale market.
In those countries that have most successfully implemented the droit
de suite, including France, Germany and Belgium, the resale royalty is measured
on the total resale price.

Measuring the royalty by the resale price departs

from the rationale of allowing artists to participate in an increase in value,
but is considered simpler and more practical. The difficulty in administering
a royalty based on the difference between the purchase price and resale price may
explain the law's disuse in countries such as Italy and Czechoslovakia.
Any resale royalty legislation could contain a rebuttable presumption
that a work has increased in value between the time of purchase and resale. The
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purchaser/reseller would have the burden of proving to the collecting society
that a worK has not appreciated in value and therefore a royalty is not due.
4.

Tel"ll
A term for the droit de sui te coextensi ve wi th copyright seems

appropriate.

Under the current copyright law, this is life of the author plus

50 years. Should the European Community adopt a term for the droit de suite of
life plus 70 years, there would be justification for similiarly extending the
term here.
The droit de suite would be descendible in a manner analogous to
copyright.
5.

Foreign Artists
The resale royalty would be applied to foreign artists on the basis

of reciprocity.

This is consistent with the Berne Convention and the general

consensus.
6.

Alienability
The Berne Convention recognizes an inalienable right to the resale

royalty. The Office concludes that if a resale royalty is enacted in the United
States it should be inalienable, but transferrable for purposes of assigning
collection rights.
waivabl e.

The Office also suggests that the droit de suite be non

However, thi slatter suggestion may be subject to the ultimate

resolution of the waivability of moral rights in the United States.
7.

Tues of Works
The Copyright Office suggests that any droit de suite legislation

apply to worKs of visual art as defined in 17 U.S.C. §101 and in the Visual
Artists Rights Act of 1990, with the following exception: For worKs in limited
edition, the Copyright Office would suggest that the statute should fix the
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number of copies to which the resale royalty would apply at 10 or fewer.

In

France, for example, the royalty applies to eight copies of a limited edition
sculptural work, which must be numbered, signed, and executed or controlled
(e.g., cast) by the artist.
8.

Retroactivity
The Office suggests that, if Congress adopts a droit d§ suite, it

should make the law prospective only, i.e., effective only as to the resale of
eligible works created on or after the date the law becomes effective.
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• All of these laws are Inalienable. Based on preliminary IUrvey In Fawcett and material provided by ADNJP and B11d-Kunat.
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ANNOUNCEMENT

from the Copyright Office, Library of Congress, Washington, D.C. 20559

NOTICE OF INQUIRY
REQUEST FORINFORMATION; STUDY ON RESALE ROYALTIES FORWORI<S OF ART
The following excerpt is taken from Volume 56, Number 22 of
the Federal Rel:isler for Friday, February 1, 1991 (p.4110>

A""" On
December 1. 1180. PruideDt Buab aiped
into law Public lAw 101-81iO. T1l1e VI of
this leaialatioD coutatDed proviaiaDa
according c:ertaiD riPtI of &ttributioa
and iJdegrit)' to works ef the vilual art&.
TU title ie ..nerally effective on JUDe 1.
1881. Section I08(b) of the
also mandated tba1
(1) 'I1te
01CopJripta. ..
ccmnha
wUb the CMir of 1M Netiaaal

.........ENTAIIY . . .

LIBRARY OFCONGRESS
Copyright 0Iftce
(DooUt No. RII

"-1)

Request for Infonnetlon; Studron
R.... RoyII..... for Wora of Art
AGINeY: Library of Congress. Copyrisbl

Office.
ACTION:

Notice of inquby.

8UMMUY: TbiJ Notice

of Inquiry
adviJes the public that the Copyriaht
Office is conductins a ltudy on the
fea.ibility of legialation requiria8
purchasera of worka of art to pay to the
artist a percentage of the resale price of
the art work. Tai. ootice iDviLea
comments and informatioD that will
assist the Office in underataDdinl the
is.ues involved in IUch • requirement.
The Office particularly invite. comment
from group. or individuala involved in
the creation. exhibition. diaaemlDation.
and preservation of works of art.
including artiata. art dealer-. auction
housee, investment adviJorl, collectors
of fine art. and curators of art muaewu.
DATIl: initial comment. sbeuld be
received by June 1. 199'1. Reply
comments should be received by Ausust
1.1991.

ADOfllua: Interested persona Ihould
submit ten copies of their written
comments to Office of the Register of
Copyright•• Copyright Office. Jamea
Madison Building. room 403. First ar,d
Independence Avenue. SE.. Washinlton,
DCZ0559.
FOR

"',""I" INFORMATION CONTACT:

William Patry. Policy PlanniDl Advisor
to the Register of Copyrights. CopyriJbts
Office. Library of Congreea. Wuhiqton.
DC 2OS59. Telephcme: 120Z) 701-41350.

ML-418

._tion

Endo~t

far" Arta.1MD ~.

study on the feulbWty of iJDplemtIDtiIII
IA) A requirement that. after th. first aala
of • workof art. a royalty on mr resal. of
th. work. CODliJtinI of a percentap of Ute
pric:.. be peiG'" the..... af tbt work: ad
(8) Other po••ible requiremea. diet woatd
achi... the objecti¥e of al1crwmI- author of
a work of art to .bue moaetarily iD the
eDhanced value of that work.
The report is to be prelented to
Congrell 18 month. after the date of
enac:tmeDt 0-1. 1.). The pnaeIl1
Dotice is deeilDed to ••iat \he
Copyright Office ill talfiIlinI tAi.
mandate.
Droit De Suile
RenJe royalty rilhts. commonly
caUed droit rh .uill!. were d8veloped in
Europe as a method of pmn1ttI.DB artists
to .hare in the increa.ed Ta)ue of their
works. The Beme Convention pemrlt.
member countrin to extend droit de
luite. but does not require them to do
Artiele lCter. Few coantriu bave droit
de suite regimel. In the United Statu.
federal copyright law does Dot provide a
resale royalty rilhl. and amoDi the
Itates. only California bas enacted a
droit de suite provi.ion. There are a
number of different approacbel to droit
de .uite. taJtina into account factors
IUcb a. the type of work. the ..les price,
who Is selJing the work. and wbether the
lale il public or private. The

'0.

effectivenell of the laws in achieving
their desired goals hal been the subject
of dispute.
Durina the l00th Congreu. beariDp
were held on HJt 3221 and S. 1819.
predecessors of Public Law 101-850.
SectioD 3 of the billa contained a droit
de .uite provilioD. Due to opposition to
the provision. it was dropped from
lubaequent bills with the underatandiDg
that the present study would be
undertaken.
In order to as.iat it in completins the
study. the Copyright Office seeks
comments on the followinS questionl:
1. Would relale royalty legislation
promote or discourage the creabon of
new works of art. and if so. how? How
would the legillation affect the
marketplace for works of art subject to
such a requirement?
2. If relale royalty legislation is
appropriate. what form should it take'
For example. what cateton. of warb
of art Ihould it cover? Should there be a
threahold value for works to be subject
to the reqWrement. and. if eo. what
Ihould that all101IDt be? Should there be
• tbreahold requiremtmt for an iDcreaH
in value for the requirement. and. if 10.
what should the increased amount be?
Whet thoald the amount of tbe reeale
royalty be and how should it be
meaaured: by a percemap of the
relaler'l profit. the net aaJe. differentiaL
or some alber measurementT Should the
net lale differential be acijuated for
iDflation?
3. Who should benefit from the
requinDent? For example••hould it be
limited to worb created lDthe United
States. or .bould It also include worb of
foreiF orilin lold in the United Statel'
What are the lDteruationallmplicatiooa

of .uch deciaioDl? How i. the i••ue
bandled in foreign countl'ie. aDd in
California?
4. What should the term of aDy resale
requirement be? Should It be
coextensive with the copyright in the
work? Should the riPt be de'C8udible?
Should or CaD the right be applied
retroactively to work. in exi.tence at
the date of enactment of any legi.lation?
5. Should there be any enforcement
mechBDitm•• central coDectinl .odetie••
or regi.tration requiremeota? What are
the experience. in foreign countrie. aDd

ML-418
May 1991-500

in California with theae problema? Who
.bould record the initial aDd .ubtequent
.alel price? How wiU the ay.tem work if
a work of art is preaented al a gift.
donated. or excbaDled in a barter
tranlaction?
8. Should the riPt be walvable or
alienable?
7. Should the CaUfornia law be
preempted In the event of a federal law?
IDterelted parties are free to comment
on other luu.s DOt raiaed in these
questioDl.

Copiet of all commen" received will
be available for public inapection and
copyins between the hours of 8:30 a.m.
and 4 p.m. Monday through Friday. in
room 401. James Madi_on Memorial
Building. Library of COn/lfeSl, First and
independence Avenue. SE., Washington.
DC 20559.
Dated: JlUluary 24,1991.

RMlpb Oman,
Register of COPJ'rights
(FR Doc. 81-2419 Filed 1-31-8'1: 8:45 ami

-.u. COIl«
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March 17, 1991
Copyrights Office
Library of Ccngress
Washington, D.C. 20$59
Attention: William Patry (202)707-83,0
Gentlemen:
I 81"'1. writing to record my strong objection
to providing royalties to artists for
the profitable resale of their work.
There are many things wrong with that
concept, but to ~ention a few:
- The increased value may be due to
inflation.
- The increased value may be due to
who has owned the work rather than
who created it.
- The artist would share in the increased
value arising from the risk that the
purchaser took in buying the work,
but not in the loss (which is the
more usual scenario).
In other
unfair.

Comm~nt

1

RM
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107 Clark Road
Brookline, MA 02146
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Office of the Register of Copyrights
James Madison Building, Room 403
First and Independence Avenues, BE
Washinqton, DC 20559
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Ac a visual artist,

I have the following comments on
legislation requiring purchasers of works of art to pay
resale royalties:
- Artists should receive resale royalties, regardless of who
p av s them.
- Resale royalties would benefit me financially and, if they
did so significantly, I would be able to create more works
than if I did not have those resources.
- I doubt if royalties would greatly affect the market for
ar t works.
- Rovalties should be collected by the professional dealers
involved in the resale or, in case there is no dealer
involved. the seller should be responsible.
- Enforcement should be based on the honor system but
provisions in the law should levy stiff penalties for
noncompliance.
For example, leaving those not complying
open to suit wherein damages are awarded.
- The right to resale royalties should not be waivable as
artists may come under undue pressure to do so.
- If legislation as previously proposed is unacceptable to
dealers and collectors and others like them, a compromise
should be struck.
Artists should be entitled to resale
royalties. especially on appreciated works, regardless of
the form and terms of the legislation.
It is very hard to make a living as a visual artist in this
country.
With public sector funds drying up - and pershaps
disappearing -- OLW legislators must do something to support
living American artists.
Respectfully submitted.

Ya~h'

Comment letter

Painte'
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May 31, 1991
Mr. William Patry
Policy Planning Advisor
Office of the Register of Copyrights
Copyright Office
James Madison Building - Room 403
First and Independence Avenue, S.E.
Washington, D. C. 20559
Dear Mr. Patry:
The Copyright Office's Notice of Inquiry requested comments
concerning its study on the feasibility of legislation requiring
purchasers of works of art to pay to the artist a percentage of
the resale price of the art work.
I am writing at this time simply to convey information you
may find useful in completing your study of the issues involved
in such a requirement, rather than to address the seven questions
presented in the February 1, 1991 Federal Register Notice.
Enclosed are two articles authored by stephen E. Weil, the Deputy
Director of the Hirshhorn Museum and Sculpture Garden.
One is a
brief piece in this month's ARTnews (May, 1991) and the other an
extended article written more than a dozen years ago in ARTnews
(March, 1978). Mr. Weil's comments are thoughtful and important
in understanding the scope of resale royalties issues, and I
request that these comments be considered by the Copyright
Office. As he notes at the close of his 1978 article, Mr. Weil
does not speak for the Smithsonian Institution or the Hirshhorn.
Thank you for the opportunity to present this submission.
Sincerely,

Peter G. Powers
General Counsel
II

cc:

Stephen E. Weil

Comment Letter
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RESALE ROYALTIES:

Nobody benefits
The proposed national resale royalties bill
will do 'enormous harm' to the contemporary art market and
adversely affect the economic well-being of most artists.
There are better alternatives

by STEPHEN E. WElL

An 'riJaaI utIsU rally -* •

~?

Wblt pnlIted IIIOIt,.,. Ids art, .... die ..aIIor: ......

That AmericaD artists should, tbrough
.I their own creative efforts, be able to

Recognizing that artists require a more
adequate support system thaD American

society now provides,legislaton 81 both the
stale and cbe fedaallevel have shown ine:reasing imerat in finding ocher melDS to
help them. One proposal, strongly cham
pioned by a number of artists and by many
artists' groups, would do so by the estJIb.
lishment of resale royalties.
Toquestion, as I shall, both the principles
underlying Ihis proposal and, regardlessof
the soundnessof theseprinciples, theutility
of any legislationthat would establish such
royalties is to risk being misunderstood as
indifferent 01' even hostile to the well-being
of artists. I bope that I am neither, and I
would hesitate to raise such questions pub
licly wereI not convinced so stroDlly, fJrSt,
that the establishmentof resaleroyalties, far
from helpingartists or bavingonly a neutral
"~P/Wll E. W~;l ;s a mIlS."'" officiGl. Gttor7Wy
impact, would in fact bepositivelybannful
d author who IJtusp«iGli:.~d ilt tM 1.,Gl prob to their interests and, second, that it is aiti
IftS of COlllltrtpOl"tuy tut and anists for tM past
cally important that those who wish to help
I.S yltUs. With Frturldill F./dnttvt. M ~ tM
artists take advantageof thiscurrentsurgeof
co-tIIIlhor of Legal and Businna Problems of
legislativeinterest by concentralingtheir ef·
Artists, An Galleries and Museums (1973) and
forts
on alternativemeasures lhat would do
An Works: Law, Policy, Prrrt:ticc(l974). H~ ~
adntillismuor of tM WltitMy Muu"". of Ameri· so by increasing-rather than, as resale
royalties threaten to do, diminishing-dle
CM Artfrom 1967 to 1974 and is preHIIIlysuv·
;11' fJS depNtydv«tor of tM Hirs1rJuHo1t MlISe"m funds now
..... availablefor the pun:hase of con

sustain tbemselves--ud to sustain tbem
selves with greater dignity and more
adequate meaDS thaD many can do toda)'--U
not merelysociallydesirable. It is a DItional
necessity•. In an eavironment dial incnu
ingly stresses corporate accomplishment
and teehnieal sJcills, the importance of art
ists becomes comspondingly greater. They
are among the last role models we have of
free imagination, transcendent aspiration
lIIld--ebove aU-individual effort and re
sponsibility. Besidewhatever contributions
their work can make to our accumulated
cultural heritage, artists in their own selves
are more than ever vital to maintaining the
balance of our national life.

n,,,1

",.,,'"',,~_

r:nr'/_,.

~"";,,,~,,,.;n,,

Analogy and image. Underlying the
proposal for artists resale royalties are an
analogy and an image.
The analogy is to the means by which
authors and composers have traditionally
been compensated. Implicit is the sugges
tion that, by reason of their right to receive
royalties, these other creative workers enjoy
an advantage that visual artists are denied.
This was clearly expressed in one of the
seminal documents of the present campaign
for resale royalties, the Art Proceeds Act
proposed in 1966 by Diana B. Schulder in
the NorthwesternUniversity Law Review.
Section 2 provided: "Since a painter or a

,"";,,,,;,,,.

,,.""~

_, .....

Stn.-., or .-a-?

sculptor who creates a unique wort of art
does DOt benefufrom the fnaics of his labors
as does an authoror composer who derives
royalties from the reprodueticn or perfor
manc:c of lbe work, this act, by allowingan
economic: right upon re-tranafer. is intended
to ensure to artists a parallel benefit."
The image coupled wilh tbi.s analogy is
that of a coIJector who, baving purchaseda
work of art for relatively little, resellsit for a
grat deallIICn, pocketing theentire profit
and leaving the artist, whasc effort fl1'St
created the wort and whose subsequent ac
compIishmeftu may have c:ontribated to its
increase in value, wilh no part of such in
crease. It is the image of Robert Rauscben
berg andRobert ScuD in tense confrontabon
after the 1973auction at which Scull resold
for $8S ,000 a work for which he. . origi
nally paid Rauschenbcq less than $1,000.
If the establishment of resale royalties is
to be founded upon some sound principle,
then, at the outset, two quesIions must be
asked. Is this underlying analogy correct,
and does this underlying irnage-4Inques
tionably distressing in its suggestion of a
collector unjustly enriched at an artist's
expense rdlect somecommonsiluationor
only an .occasional, albeit highly visible,
.. - - .,. .
.....
-~

"

Painters, poets am! others, Would the to Igor Stravinsky or Thomas Mann; Marc
"fant to visual artists of some continuing Chagall to Vladimir Nabokov or Bela Bar
tok; Henry Moore to Benjamin Britten or
jonomic interest in their work, the realiza
-tion of which -would be dependent on the W.H. Auden; the fifth best earner of the
resale or successi ve resales of such work, in Castell i Gallery to the fifth best earner
fact be a "parallel benefit" to the royalty among the Yale Younger Poets. Make your
own comparisons. [f you do it fairly, I be
rights now enjoyed by other creative work
ers? Clearly, it would not. The royalties that lieve you will find that the earnings of visual
authors and composers receive are based on artists--no matter how inadequate such
the multiple initial sales of their inftnitely earnings may be in themselves or how
reproducible efforts. For each additional poorly they may compare with those of in
copy of a novel printed and sold, the author dividuals outside the arts--are nevertheless
may receive additional compensation. So consistently above the earnings of those of
may the composer for each additional per
their peers who are compensated by royal
formance of a musical composition. For that ties.
matter. so too may the visual artist who
elects to sell additional copies of an infi
nitely reproducible image of a work of art
rather than the unique Qbjcct in which the
work itself is embodied.
This is not the case with a resale royalty.
In the case of a resale royalty, no additional
example of the original' work is being
brought into being nor is the work itself
being putto any tiroeder use. The event that
would cause the proposed royalty to be paid
would, instead, be the substitution of one
owner for another. It would be as if Norman
, Mailer could claim' some fuIther payment
for each copy of The Nalc«/ and tM Dead
resold in thesecondhand book marlcetabove
the 54 price at which it was originally pubshed in 1948 or as if an architect could
aaim some share of the proceeds when a
. house he designed was subsequently resold
at a profit. No such right exists tbday-;-:-'"
What is proposed here, then, is theestab
Iishinent of a new righ~nc very different
from a royalty andone that does not extend
naturally from existing concepts of property
and ownership. Whethersuch aspecial right
should be established for artists is a larger,
open andarguable question, but not one that
can be answered by a simple analogy to tJte
royalties payable to authors and composers.
Might the establishment of this special
right be justified, then. on the ground that
the traditional methodby which artists have
been compensated places them at a disad
vaiuage to ocher creative workers? Itmight.
if this were so. It appears, however, not to
be so."If We -exclude such supplemental)'
income-producing activities as teaching,
.lecturing or wholly unrelated em
ployment-noDe of which relates to the
question of royalties and some of which
nonnally supplement the art-derived in
come of most creative individua1s-aDd
There are reasons why this should be so.
exclude as well the grotesquely inflated
of suchmass-appealentertainers as That a work of visual art is traditionally
rock stars or gothic novelists, visual artists embodied in a tangible, physical object
rather than-as in the case of literature or
would seem to be Consistently better com
Ocnsated far their creanve effort than their musk-expressed through such inftnitely
reproducible media as words or soundshas,
eers in the other arts.
more thanesthetic implications. Beyond the
/ To make such comparisons is awkwald.
- Real names must be used, and virtually no faetthat their value is influenced--if not
one will agree with particular comparisons. largely determined--by scarcity, works of
-Nevertheless, if you compared theprobable art do not require the same level of demand
art-derived inc:eme of Creative individuals as C20works of literature ormusic·to secure
,of comparable seriousness•.achievement their creators a living. A painting ncedsno
initial martet luger than a-single buyer in
and popularity. how wen would visual art
ists fare? Consider Pablo Picasso in relation order to be sold. Two potential buyers. by

1_

eaoungs

themselves, can provide the basis for a sue
cessful auction. A .hard-core audience of
200 faithful collector-buyers might guaran
tee an artist 's livelihood. By contrast, a poet
or novelist-able, perhaps, to realize a $2
royalty on the sale of each hardcover copy of
a book-would require thousands, if not
tens of thousands, of reader-buyers to earn
any continuing support from the sale of his
work.
If this is so-and if the difference in the
way in which they have traditionally been
compensated has been an advantage, rather
than a disadvantage, to visual artists--then
we must look elsewhere for some basis by

Robert Rausdlenbet'l's TIuJ", bouIht tor
$900 ID 1958 by Pop collector Robert

ScUD. resold In 1m tor $8!,OOO.
which the- establishment of a resale royalty
_!J1ight be justifJed.
The argu/luml of unjust enrichment. We
know that there are collectees who, from
time to time. have made a great deal of
money from buying and reselling worles of
art. We know too that some artists whose
work has been involved in these transactions
feel that they have been "ripped off" 8S a
result. What we do not know, however, is

5

whether thj~ happens very often. That is gether? While something may be sensed as
nly the tip of our ignorance. Confiningour unfair in a collector buying a work of art for
.onsideration to works of an by living 510,000 and selling it the next year for
Americanartists, we also do not know, for S50,OOO, to what extent do we sense it un
fair if a painting. or anything else with a
example:
- The annual dollar volume, number and secondhand value, is bought for SIO,OOO
price level of primary sales (sales from the and resold for S15,000some ten years later?
artist or dealer to a first collector).
To justify a resale royaltyon the basisthat
-The ratio these bear to the overall market it would amelioratesome widespread injus
for art, antiques, antiquities and other com tice done by collectors to artists would re
-quireconsiderableinformationbeyondwhat
peting "collectibles,"
- The number of those works sold in the we now have. Moreover, to achieve ac
primary market that are ever resold in the ceptance as fair and reasonable, it would
secondarymarket, and the interval between require a mechanism more sophisticated
than those proposed thus far to determine
such sales.
- Of the works resold in the secondarymar when, and in what amount, such a royalty
ket, the number that are sold at more and the might be appropriate. If windfall profits
numberthat are sold at less than their initial from the sale of contemporary art are, in
price and, in each case. the dollar volume fact, a substantial problem, that problem
should be addressed by some measured reinvolved.
Beyond this, we have only the haziest
ideaof how many American artists thereare
for whose wade there even is a regular pri
marymarket, for what numberofthesethere
is also a secondary market, of how many
buyers "collect" art in any signifICant way
andof how many such buyersever resell the
wodes they buy.
We remain, thus, stalled at our original
question: How common is the situation that
provoked the Rauschenberg-SculJ confron
'Uion? Is it one that is constantly repeated
eross .the country, with large numbers of
collectorsreaping "windfall" profits by re
~Jling.U1e work .of a larger number of art
ists? Or is tile resale market for contempo
rary art confIDed largely to the work of a
relativelysmall group of well-known artists
whose work is bought and sold chiefly by
"blae-chip" collectors?

Certainly, if it proved that some substan
tial nwnber of transactions were involved,
and if there ~ general agreement that the
ability of collectors to reap such windfall
profits bad within it an element of unfair
ness, theremight be some warrant for adopt
ing national legislation !hal would impose
someadditional tax-which need not neces
sarily be one payable to artists-beyond the
slate and federal income taxes to which such
profits are already subject.
The royaldes receiYed by authon and
Evenhere, though, it would be difficult to cOI1lpolen are baed on mukiple sales of
know what, except in the most extreme t!leirinfinitely reproducible efforts.
cases, would be meant by a "windfall" or But artiItJ sell unique objects.
even-always a problem in calculating
taxes--what would be meant by a •·profit." sponse and· not by a dramatic gestwe that,
If, between the time he bought and resold it, regardless of any immediate satisfaction it
the net afteNelling-(;Ostvalue of a painting might give, could neither be justified· to
in a collector's hands increased by no more those it would affect nor be of benefit to
than the current rate of inflation, was he those on whose behalf it was made. Frustta
unjustlyenriched? What if the increasejust tion andanger, real as they may be, are not a
equaled the interest paid on funds that he sound basis for national legislation.
"'light have borrowed to purchase the paint
The one-way connection. A further
g in the first place? What if the increase argumentmade in supportof resale royalties
J'!st equaled the expenses incurred during is that their establishment would give legal
ownership for insurance and/or conserve recognition to-as well as symbolizo-a
tion? What if he bought and sold two paint ~ntinuing connection between the artist
ings by the same artist, profiting as muchon aoda worle of art after it)lad once been sold,
hi so doing, it 'would move·Americaii law
one as be lost on the other?
And what if all of these-inflation, in clOserto·those Contineritalsystemsthai rec
terest cost, the expenses of ownership and ognize adroit de suite, from which the con
"ffc:pU,n" ty",lnc
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well as a droit moral. Their right to receive
resale royalties would, in effect, be the
"umbi I ical cord" through which artists
would maintain an ongoing relationship
with their work.
The justice of this argument fades, how
ever, when we realize how one-sided this
ongoing relationship would be. It wouldnot
require the artist to bear any part-of a collec
tor's ongoing expenses, such as those for
insurance or conservation. Neitherwould it
imposeon the artist any greater liabil itythan
heretofore for tileinstabilityor failure of the
materials or workmanship he might have
employed in his work. Above all, the pro
posed umbilical cord would only carry
gains, carefully filtering out any losses that
collectors might incur on the resaleofthosc.
works to which the artists would otherwise
remain connected.
Certainly, 00 one seriously proposes that
the artisc-orthe artist's heilS"for S6 years
after deatb-should be liablefor a Rfund of
five percent of the initial purchase price
whenever a collector is unable to resell a
work of art for the amount it originallycost.
For many artists, the contingent liability
might well exceed their total worth. At the
same time, however, it is diffICUlt to accept
as j~a proposed form Qf partoefShip in
which one of the partners would bear all of
the risks while the other enjoYed the luxury
of sharing in profits only.
Art in a commodity .maJ'!cet: To all of the
foregoing. it may in some fairness be re
plied: so what? If resale royaltieswould, in
reality, benefit artists generally, that fact
alone, regardless of any infinnity in the
supporting arguments, might be reason
enough to consider their establishment. As I
said at the outset, however, I have corne to
believe exactly the opposite: that resale
royalties wQUid be neither of any benefit nor
even neutral in their impact butwouldin fact
do enonnous hann to the already not-very
well-being of contemporary artists.
Unpalatable as it may be to many, works
of art-once out of an artist's hands
become commodities. 1bey are articles of
commerce. As such, the pricts at which,
and the numbers in which, they anl bought
and sold in both their initial andresale mar
kets are influenced by those same consld
erationsthat affect the level of p1ices and
sales of any commodity in any market.
No matter how else it may be char
acterized, a resale royalty wouldfunction as
a tax. As a tax, it would-as we know from
long experience with other taxes-impact
heavily upon the behavior of those to whom
it appl ied. Ifcontemporary art wereas much
a necessity for collectors to buy as it is for
artists to make, this might not matter. Un
happily, though, DO matter how bravely we
proclaim "ya gotta have art," nobody
"goua" have art, and especially-oontempo
~ American art.
If contemporary works of art are to ~ the
subject of a discrimi~tory tax-one that
would·not be equally applicable to such al
ternative
"collectibles"
as 19th-century
A_ ......: ......
""n.f.. ...
._.
Y" .. __
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conternporary crafts. Ming vases, shares of
IB\\ 0, condominia in the Bahumas-s-rhere
ever. rea-on to believe that some number
collectors would choose alternative in
.strnents. Ironically, these would most
likely be those very same collectors who
most distress artists by considering works of
art primarily for their investment
possibilities rather than as a personal com
mitment. Without greater knowledge of the
art market, we do not know what this
number and their impact might be. What we
do know is that to impose a greater tax on
one commodity than on another that can
readily be substituted for it is to alter the
pattern of demand and that, in any market, a
reduction in demand must inevitably be fol
lowed bya reduction in either or both the
level of prices and the volume of sales.
As it is, contemporary. works of an are,

for the most part, poor investments already.
While some may increase in value, the
greater numbercan never again be resold for
what they initially cost. Those that do in
crease in value must increase substantially
before any significant return can be
'\lized. UnJike securities, for examplewhich a stockbroker's con:unission may
ue less than one percen&-the expense of
reselling a work of art through a dealer or at
auction will often be 15 to 25 percent. To
this, befoRl a profitcan be realized, must be
added any intennediate costs of ownership:
insurance. conservation andshipping. A se

curity th.lt increases in value by 20 percent
can, on resale, yield its owner a proiit. .-\
work of art that increases by only the same
amount will more likely yield its owner a
loss. And, unlike a security, neither such
loss nor any intermediate cost of ownership
is generally deductible for tax purposes.
Into this already fragile situation. the re
sale royalty would introduce a furtherdisin
centive. Its impact-if calculated on the
basis of gross proceeds rather than, as in the
case of an income tax, on profit alone
would be far greater than the generally
proposed figure of five percent at first
suggests.
Assuming an average expense of 20 per
cent, a collector cannot--even before any
resale royalty--resell a work of an for less
than 125 percent of its original purchase
price without incurring a net loss. By adding

son to other taxes. Thus, if the same paint
ing were resold for S 14,000, the resale
royalry-S700, to be paid out of the net
profit of SI ,200 remaining to the collector
after expenses--would equal an income tax
of 58 percent. If the painting were resold for
520,000, the royalty of 51,000
would-after deducting expenses of
54,OOO-still equal a tax on his profit of
more than IS percent. Even with a three
times appreciation-the original 510,000
painting resold for $30,()()().-..the royalty,
calculated on gross proceeds, would equal a
tax of more than 10 percent of the net profit
remaining after the cost of sale. Beyond
this, the collector would still, of course, be
required to pay state and federal income
taxes on whatever remained.
To make contemporary American art so
disfavored an investment can onJy affect the

a Rlsale royalty of five percent of gross pr0
ceeds, theminimum brealceven point would
rise to 133 pen:ent. In the case of a painting

AD auetIoe 11& Setbeby Parka ....... Oa
. . . lad. . .•• LoN. A,.u.t tile wall.
worb by 0 . Judd aad MorrIs LouIs.

bought for $10,000 and mold for $13,000,
leaving a net of $10,400 after the payment
of expenses, the collec:tor-bis remaining
profit having been alRlady wiped out
would have to pay a substantial portion of
1he $650 resale royalty directly from his
own pocket.
As resale prices began to exceed 133 per
cent of the original purchaseprice, the im
pact of the royalty. while no longer confis
catory, would still remain high in compari

level of demand in its primary and second
ary markets. While diminished demand
might initially affect volume, it would

sooner or later be reflected in prices as well.
H the prices and sales of well-established
artists were thefU'St to weaken, then those of
almost-as-well~blishedartists would in
evitably follow. ~ process would con
tinue until it affected the sales and prices of
the least established of all.
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Less 11011'. more later? Acknowledging
that the market might be thus affected. some
~roponents of resale royalties have argued
that artists would nevertheless make up. and
ultimately surpass, any initial depression in
their primary selling prices by the resale
royalties they would earn in later years.
Surely, there are some who might: the
well-established artists. those with regular
resale markets and. for the most part. sub
stantial primary markets as well.
For the greater number. though-the 90
or 99 out of every 100 whose work never
increases substantially in value. who may
have no resale market at all and who might
far better be the focus of lezislation intended
to benefit artists--no subSequent royalties
would make up for this initial defICiency. In
the end. what the establisbmcnt of a resale
royalty would do is what most regressive
legislation does: the ricb mighf-Or might
not-get richer. but the poor would cer
tainly get pooreI'. As Mooroe and Aim6e
Price concluded ill tbeir 1968 Yah Law
JoumoJ article aoalyzing the disttibulion of
benefits underthe comparable droit tk suite
legislation in France: "to those who have
shall more be given. "
When gross sales proceeds are used as the
basis for computing royalties. this balance is
tilted still funher-to those who have the
jnost shall 1be most be given. Artist A,
'oung and unknown, seUs a painting for
/1,500. Several years 18ler. primarily as a
result of A's steadily growing accom
plishments and reputation. the painting is
resold for $15,000. a tenfold increase. At
five percent. Artist A will receive a royalty
of $750 to add to the $1.500 he received on
the original sale. Artist B. mature and well
established. also sells a painting. The price
is $18,000. Aftmthe same several years, it
too is resold. Theprice is $20,000, a mod
erate increase reasonably attributable to the
interVening inflation. Artist B will receive a
royalty ofSl,OOO to add to 1be $18.000 that
he received on his origiDal sale.
Results such as these are inherent in the
gross proceeds fonnula. They make an
awk.'watdfit with tDe argument thatjUStiflCS
the establishment of resale royalties as
rectifying an injustice done to artists when
collectors sell their work at very large prof
its. In fact, the artists who already have the
strongest primary markets, and generally
the strongest secondary markets as well,
would be those likely to benefit the most
from this formula. For them, only a moder
ate percentage increase on male would be
necessary to trigger a substantial royalty.
For newly established artists, a many-fold
increase might not bring them nearly as
much.
4.ltenratives. The most serious economic
,lblem facing most contemporary artists is
__.e lack of any broad initial marltet for their
work-not such abuses as may occ:ur in the
resale market. What would benefit these
artists most is an increase in the funds avail
able to purchase works of art. This is the
basic flaw in the male royalty. It does not
seek to increase these funds but, at best,

would merely redistribute-ostensibly from
collectors to artists but, as a side effect. also
from the less-established to the better
established artists-some portion of the in
adequate funds already in the market. At
worst, by imposing a discriminatory tax on
contemporary art. it would reduce such
funds.
In Europe, where it originated, the resale
royalty has not produced any substantial re
turns for the great mass of artists. In some
countries it has been rejected, in others it is
unenforced and, at its best, it favors only a
few. In California, the resale royalty estab
lished last year has thus far served only as a
divisive element within the art community
and has produced virtually no tangible
benefits for artists.
Given the limited, and possibly transient,
attention that Congress can focus on this
problem, it would be far bolder and more
productive if artists and those who would
help them channeled their energies behind
legislation that would have an effect exactly
opposite to that to be expected from
royalties-that would increase. rather than
diminish, the potential funds available for
the purchase of contemporary art.
Most effective would be legislation that,
instead ofmaking art a less favored form of
investment, would do just the contrary and
give it a special and favored status. That is a
route that other special-interest groups have
taken with advantage. There might. for
example, be a provision parallel to the
present Section 1034 of the Internal Reve
nue Code which defers to a later time any
capital gains tax otherwise payable on the
sale of a taxpayer's residence provided that
the proceeds realized are used to purchase a
new residence. By giving collectors an in
centive to use the entire proceeds from the
resale of a work of an---both their initial
investment and any profit realized--.to pur
chase additional works of art, substantial
additional monies could be brought into and
kept in the market for contemporary art.
Such a provision could include many re
fmements. It might limit qualifymg new
purchases to the work of living American
artists. It might require that all such pur
chases be made directly from artists and not
in the secondary market. To benefit a
broader group of artists, it might require that
no single purchase could exceed some par
ticular price or some panic:ular portion of
the amount to be reinvested. Whatever the
formula, the object would be to provide an
incentive for recycling back into the
market-and thus back to artists-l00per
cent of the funds invested in every kind of
art, ancient and modern, domestic and
foreign-and not merely five percent of 1be
resale proceeds from contemporary art.
Another alternative that has been
suggested is theestablishment of an art bank
similar to that which now exists in Canada.
Should an art bank be considered desirable,
there is no reason why it need be, as some
have suggested, connected with-or fi
nanced througb-resale royalties. While no
one has yet estimated what level of funding

would be necessary to establish, supervise
and enforce a nationwide resale royalty, it
must be considerable. Instead of using these
funds to provide more jobs in Washington,
why could the same funds not be used as the
initial capital for an art bank? Its benefits
could flow to artists imrnediately-not in
five or ten years hence, as would be the case
if resale royalties were to be used for its
financing. Moreover, such funds would be
"new money" in the market-not, as
would be the case if an art bank were fi
nanced through royalties, simply a redis
tribution of the funds already there.
"Percent for art"legislation has only re
cently begun to receive the stronger backing
that it deserves. Where it does not yet exist,
it can be brought into being. Where it al
ready exists, there may be the possibility of
seeking higher percentages. At the federal
level, Representative Gladys Spellman of
Maryland has taken this course with the
introduction this past summerofH.R. 7988,
which would require the General Services
Administration to double to one percent 1be
perceotage of construction funds to be used
to commission or purchase works of art.
One enormous advantage of "percent for
art" legislation is that it can coexist at the
federal, state, county and municipal levels.
In some local jurisdictions, substantial per
centages have been achieved. San Francisco
has established a two percent rate, Miami
Beach has a one and one-half percent rate.
and a one percent rate will becomeeffective
in Colorado this coming July. Above all,
legislation of this kind at the local level
offers the broadest group of artists not only
the possibility of improving their livelihood
through the sale of their work but, beyond
that, the opportunity to see their work
woven into the public fabric: of the com
munities in which they live.
Whether these or other devices, alone or
in combination, represent the best possible
appcoech, what they share is the pwpose of
increasing the demand for contemporary
works ofart by injecting into the market new
funds that could be channeled toward their
purchase. Rather than serving to divide,
such measures could enlist'the enthusiastic
support of all elements witJUn the art com
munity and, in the most practical way. offer
what artists presumably want most from any
legislation passed on their bebalf: an in
c:n:ased opportunity to earn dignified liveli
hoods through their own creative efforts.
In the end, we would all be the ben
efICiaries.
•

This article is adapted from a statemelll
submitted by th~ author at tM request oftM
office ofRep. Henry Waxman ofCalifornia.
who is planning to introduce into Con
gress a bill thai would establish a national
system of resale royalties. The views ex
pressed are entirely those of1Mauthor and
in no way represem tne views oftM Smith
sonianlnstitution or the Hirshhom Museum
and Sculpture Garden,
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statement of Michael L. Ainslie
President and Chief Executive Officer of sotheby's Boldings, Inc.
before the Senate JUdiciary Subcommittee
OD Patent., Copyrights and Trademarks
Hearings OD S.161'
December 3, 1'87

Mr. Chairman, my name is Michael Ainslie, and I am President
and

Chief

Executive

Officer

of

Sotheby' s

Holdings,

Inc.

Sotheby's is the world's largest auctioneer of works of art.

Our

sales for the 12 months ended August 31, 1987 were $1.3 billion
and consisted of over 200,000 separate sales of works of art.
We accept works of art on consignment, promote their sale to
the world market and earn a commission based on the hammer price
at auction.

Our principal sales rooms are in New York and

London, and we have other auction centers and representative
offices in twenty-five countries around the world.
Over the last decade, the U.S. has caught up with London as
one of the two preeminent centers of the world art market.
New York City is the center of the art business in this

While

country~
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there are thriving auction houses and dealers in many of our
major cities, including Washington.
We estimate that sales of important works of art by auction
houses and art dealers are approximately $2 billion annually in
New York alone.

Sellers and buyers come not only from this

country but from around the world to participate in the free
market here, and this activity in turn generates hundreds of
millions of dollars of sales and income tax revenue as well as
revenue for airlines, hotels and restaurants.
All of this is to put my remarks in context.

There are

abundant reasons why a 7% resale royalty will be harmful to the
interests of artists and the art market in this country.

others

are perhaps better qualified to testify as to the negative impact
such a gains tax will have on colliectors' willingness to

invest

in recently created works of art; to the fact that a resale
royalty will tend to benefit established, already successful
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10

H 11'!>t.1> lill

artists and the heirs of long-deceased artists at the expense of
younger artists attempting to establish themselves;
impracticality and unenforceability of such a tax;

to the

to the fact

that the tax is not really necessary, since as artists mature and
become successful,

resales by subsequent owners of the artists'

earlier art -- particularly pUblic sales at auction -- establish
higher prices for artists' unsold inventory and future original
works sold by the artist;

and to the lack of

fairness

and

reciprocity in a royalty which artists do not have to pay to
collectors whose purchases diminish in value.
The point that I as the head of the leading auction house
particularly wish to emphasize is that art is portable and the
art market is global in scope and intensely competitive.
and again,

Time

we have seen prospective sellers select a sale

location based on tax or commission differences of 7% or 8% or
less.

I can tell you unequivocally that collectors who have a
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choice of selling in a jurisdiction without a resale royalty will
elect to do so, other things being equal.
Droit de suite legislation was first passed by France in
1920 and has since been enacted by Algeria,
Luxembourg,

Norway,

Portugal,

Tunisia,

Brazil,

Turkey,

Chile,

Belgium,

Czechoslovakia, Poland, Uruguay, Italy, West Germany and Moroco.
None

of

these

countries

is

today

known

for

its

thriving

contemporary art market.
A special committee of the House of Commons in England
chaired by Justice Whitford in 1977
copyright

laws

around

the

world,

legislation in order to make a

undertook a

includingdroi t

review of
de

sui te

recommendation as to whether a

provision similar to the one in 5.1619 should be adopted.

I

would like to read you its conclusion regarding droit de suite:
"Having considered all the [relevant] matters .
we find ourselves unable to recommend the introduction of droit

-4
12

de suite in this country.

Our view is that it is not necessarily

fair or logical and that the main lesson to be drawn from the
experience abroad is that droit de suite is just not practical
either from the point of view of administration or as a source of
income to individual artists and their heirs."
My colleagues in Europe also report that the practical
experience of west Germany with their droit de suite law is that
the cost and administrative burdens of collection greatly exceed
the revenue collected.

The administrative burden on collectors,

museums, dealers and auction houses will be substantial as well.
We also understand that the relevant authorities in Italy,
Germany and Belgium are recoJl\lllending the abolition of droit de
suite legislation in those countries.
We know

from California's experience with a 5% resale

royalty introduced a decade ago that compliance is virtually
nonexistent.

The agency in charge of collecting royalty payments
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when sellers are unable to locate artists has stated that it has
collected only about $15,000 since the royalty went into effect.

ot course,

Our views do

interest as market-makers.

reflect our commercial self-

No business welcomes the notion of an

additional tax, let alone a unique gains tax applicable solely to
that business,

and a tax which does not exist in principal

competing jurisdictions.
Quite apart from our commercial concern,

however,

we

believe that as well-intentioned as the resale royalty may be, it
simply will

not achieve

rewarding artists.
jurisdictions'

its stated purpose of helping

and

The compelling empirical evidence of other

experience

tells

us

that

the

royalty

is

uncollectable, drives business underground or abroad, and invites
non-compliance or fraud.

Common sense and economic analysis

tell us that a resale royalty will depress the market for works
of art.

As a firm which depends on the continuing creation of
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contemporary art to provide paintings, prints and sculpture for a
major area of our business,

we strongly favor measures that will

stimulate artistic production.

Our sales of contemporary art in

the u.s. have grown from $2,900,000 in 1980 to $52,000,000 this
year.

Accordingly,

we will always support

a national pol icy

that encourages the creation of art and benefits visual artists.
The problem with the resale royalty is that it produces
exactly the opposite effect by depressing the market for art.

To

quote from a leading authority on droit de suite legislation,
"The most serious economic problem facing most contemporary
artists is the lack of any broad initial market for their work
What would benefit these artists most is an increase in
the funds available to purchase works of art.
flaw in the resale royalty.

This is the basic

It does not seek to increase the

funds (but] by imposing a discriminatory tax on contemporary art,
it would reduce such funds." (stephen E. Weil, "Resale Royalties:
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Nobody Benefits", 1978]

There are already ample costs and taxes

built into collecting art.
proposed

7'

lill

For a seller in New York City, the

gains tax would be in addition to the dealer's or

auction house's commission and expenses, the costs of having
insured (and perhaps having conserved) the art,
local income tax on the gain in

and state and

value.

There exist other legislative possibilities that will better
serve the valid purposes of S .1619.

These include permitting

artists who donate works of art to qualified charities to take a
fair market value income tax deduction, and permitting collectors
to rollover the gain on a sale of art if they use the proceeds
to purchase additional art, much as we are now permitted to do
when we sell our principal residence.

Such provision might well

encourage collectors to explore new and untested artists, thereby
having precisely the effect that proponents of 5.1619 advocate.
I would 1ike to close by quoting from a staetment made by
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Representative Henry Waxman in 1978, when he introduced a 5%
"The benefits to be gained by visual

resale royalty bill:

artists by Congressional recognition and enactment of royalties
for them may be outweighed by the harm done the art market by
virtue of their implementation."
It is simple logic that what harms the art market is not
helpful to artists.

Representative Waxman's concern is shared

by all of us in the market, and I would urge all of you to give
serious consideration to both the adverse and counterproductive
consequences of a national resale royalty and to legislative
alternatives which will benefit the entire art community
artists,

collectors,

dealers and auctioneers.

Mr. Chairman, I understand that the record will be held open
for another two weeks,

and I

therefore request that we be

permitted to submit within that period supporting documents and
correspondence from interested parties.
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William Patry, Esq.
Policy Planning Advisor to the
Register of Copyrights
u.s. Copyright Office
Library of Congress
Washington, D.C. 20559
Re:

Docket No. RM 91-1
Study on Resale Royalties
for Works of Art

Dear Mr. Patry:
Transmitted herewith, on behalf of the Committee for
America's Copyright Community ("CACC"), are an original and ten
copies of CACC's Reply Comments in response to the Copyright
Office's Request for Information in the above-referenced docket.
Should you have any questions, please contact me.
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Works of Art
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REPLY COMMENTS OF
THE COMMITTEE FOR AMERICA'S COPYRIGHT COMMUNITY
The Committee for America's Copyright Community
("CACC")..l/ respectfully submits the foliowing reply comments
concerning the Copyright Office's "Request for Information"
published at 56 Fed. Reg. 4410 (February 1, 1991), concerning
the feasibility of federal resale royalty legislation.
CACC is composed of representatives of a variety of
America's copyright creators and users. Its members include
the creators and producers of newspapers, books, magazines,
newsletters, computer software and databases, information
services, motion pictures and other video and film products,
educational testing and training materials, information
services, sound recordings, and commercial broadcasters.
CACC submits these comments in light of its on-going
concern with legislative efforts that could threaten the
constitutional goals of promoting the production and
dissemination of copyrighted works and the traditional
practices and relationships that are fundamental to the daily
operation of copyright-intensive industries in the U.S.
At the outset, CACC stresses that those who propose to
amend federal law to incorporate resale royalty rights bear a
heavy burden. The concept of resale royalty rights, or droit
de suite, is generally foreign to the United States; laws that
grant such rights have developed overseas, in nations with
economic, political and legal systems that are significantly
different from our own. Thus, CACC believes not only that the
proponents of such rights must demonstrate the necessity for
such rights and the ability of such rights to fit within the
existing U.S. framework; in addition, they must prove that such
rights will not affect our highly successful copyright system.
As the Copyright Office notes at the outset of its
Request for Information, it is undertaking its study on the
feasibility of resale royalty legislation pursuant to the
1/

See Attachment A hereto for a list of the members of CACC.
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provisions of the Visual Artists Rights Act of 1990
("VARA ) . 2./ Taking VARA as a reference point, certain
commenters have suggested that resale royalty legislation
should cover all "works of visual art," as defined in VARA,.l/
and broad categories of additional works as we1l.~/ These
commenters would have resale royalty legislation cover, for
example, all photographic images and illustrated manuscripts. 2 /
tI

In these comments, CACC focuses solely on this issue
of the categories of works that might be covered under any
federal resale royalty legislation. Despite the limited focus
of these comments, however, it should be clear that CACC does
not in any way advocate the enactment of resale royalty rights,
and that CACC and/or its individual members may have concerns,
reaching well beyond those that are addressed here, with any

Z/

Act of Dec. I, 1990, Pub. L. 101-650, 104 Stat. 5089, Sec.
601 (short title); ~ Request for Information at 4410.

1/

A "work of visual art" is defined as:
(1) a painting, drawing, print, or
sculpture, existing in a single copy, in a
limited edition of 200 copies of fewer that
are signed and consecutively numbered by the
author, or, in the case of a sculpture, in
multiple cast, carved, or fabricated
sculptures of 200 or fewer that are
consecutively numbered by the author and
bear the signature or other identifying mark
of the author; or
(2) a still photographic image produced for
exhibition purposes only, existing in a
single copy that is signed by the author or
in a limited edition of 200 copies of fewer
that are signed and consecutively numbered
by the author.
17 U.S.C.A. § 101 (West 1977 and Supp. 1991).

~/

~,~,

.5./

M.

Comments of the American Society of Magazine
Photographers at 5-7 and Comments of Volunteer Lawyers for
the Arts at 7-8 .
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forthcoming specific legislative attempt to enact resale
royalty requirements.
CACC respectfully submits that the above-referenced
commenters have lost sight of the underlying purposes of any
resale royalty legislation, and of VARA as well. CACC believes
that, when these purposes are considered, it is clear that,
rather than covering a category of works broader than the
category covered under VARA, resale royalty legislation should
cover items parallel to those encompassed by VARA, except that
it should reach only the original embodiment of a work and not
any copies or duplicates.
The purpose of resale royalty legislation is to
attempt to compensate a qualifying artist for the increase,
over time, in the value of an original embodiment of a work of
art. This purpose is evident in the 2DlY resale royalty
statute existing in the U.S., California's Resale Royalty
Act.~/ That statute requires royalty paYments to an artist
upon the sale of "an original painting, sculpture, or drawing
or an original work of art in glass,"~1 and appears to exclude
duplicates of the originally executed work.A/ Likewise, the
purpose of VARA generally is to preserve and protect original
works of visual art and limited edition copies, the loss of
which deprives the public of unique creative endeavors, and to
do so without adversely affectinq the business activities of
America's copyright industries.~7
Therefore, any federal resale royalty legislation
should cover items parallel to those included within VARA's
definition of "work of visual art," except that it should cover
only the original embodiment of a work and not any copies or
duplicates of the work. Covering originals addresses the goal
of compensating an artist for the increase in the value of an
original work. At the same time, covering only items parallel
to those encompassed by VARA is consistent with Congress'
determination that covering such items promotes the
dissemination of copyrighted works without disrupting the
~/

Cal. Civ. Code § 986 (Deering 1990).

2/

Cal. Civ. Code § 986(a) (Deering 1990) (emphasis added).

~/

2 M. Nimmer and D. Nimmer, Nimmer on Copyright, § 8.22[A]
at 8-376 (1991).

~/

~

H.R. Rep. No. 514, 101st Cong., 2d Sess. at 12 (1990).
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operation-of America's copyright industries. Indeed, excluding
copies and duplicates is necessary to avoid the confusion,
administrative burdens and delay, and legal wrangling that
could result from legislation that would mandate that an artist
be repeatedly compensated upon each sale of each of potentially
200 copies of an original work.
By the same token, the goal of compensating artists
and protecting original works of art while still promoting the
dissemination of such works also dictates that resale royalty
legislation incorporate certain other provisions parallel to
those in VARA. Such provisions include those that
(1) specifically exclude certain works from coverage,~/
(2) render inapplicable the statutory rights in specified
situations,~/ and (3) permit waiver of the statutory rights
under appropriate circumstances.lZ/ Again, Congress carefully
crafted these provisions in VARA to ensure that VARA would not
adversely affect the business activities of America's
successful copyright industries and the constitutional goals of
promoting the production and dissemination of copyrighted
works.1l7 This effort would be undermined if similar
protections were not made a part of any resale royalty
legislation.
Respectfully submitted,
THE COMMITTEE FOR AMERICA'S
COPYRIGHT COMMUNITY

.

By:

~~. CIf-?J~,;r~~~r~'

= =:-

Jolin B. Glicksman

Leventhal, Senter & Lerman
2000 K Street, N.W.
Suite 600
Washington, D.C. 20006
(202) 429-8970
August 1, 1991

12/

~

11/

sae

lZ/

sae
sae

1l/

Its Attorneys

17 U.S.C.A. S 101 (West 1977 and SUPPa 1991)
(exclusions from definition of ·works of visual art").

17 U.S.C.A. § 106A(c) (West 1977 and SUPPa 1991)
(exceptions to applicability of rights of attribution and
integrity).
17 U.S.C.A. § 106A(e).

H.R. Rep. No. 514, 101st Congo 2d Sessa at 17-18
(1990).
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Attachment A

Members Of The
COMMITI'EE FOR AMERICA' S COPYRIGHT COMMUNITY

1991

The American Film Marketing Association
Association of American Publishers
Association of Independent Television Stations, Inc.
Association of National Advertisers
The Dun & Bradstreet Corporation
Harcourt Brace Jovanovich, Inc.
Information Industry Association
International Communications Industries Association
Magazine Publishers of America
McGraw-Hill, Inc.
Meredith Corporation
Motion Picture Association of America, Inc.
National Association of Broadcasters
Paramount Communications, Inc.
The Reader's Digest Association
Recording Industry Association of America, Inc.
Time Warner, Inc.
Times Mirror Co.
Training Media Association
Turner Broadcasting System, Inc.
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VISUAL
Entidad de Gesti6n de Artistas Plasncos

Mr. William Patry
Policy Planning Advisor to
the Registrar of Copyrights
COPYRIGHT OFFICE
James Madison Building (room 403)
Independence Ave. S. E.
WASHINGTON D.C. 20559
EE.UU.

Drr Prov

Museo Espanol de Arte Conternooraneo
Avda Juan de Herrera, 2
28040 MADRID
Tel 549 71 50
Fax 5492841

Madrid, August 20th 1991

Dear Mr. Patry,

Through my collegue Monsieur Gutton I have been informed of your
recent visit to Paris collecting information about the european legislation and the
state of the market in relation with the "Droit de Suite" or Resale Royalty.
I will be glad to inform you of the spanish legislation on this materia as
well as on the situation of the market and the coming legal reformation on this
question.
As you probably know Resale Royalty is recognized in Spain as such
since 1987 through the Intellectual Property Law of November 11th 1987.
The percentage that is applicated is of 2 % on the price of the resale of the
work of a11, with independance to the price reached beforehand, and from a
minimum of aprox. $ 2.000. For the moment the royalty cannot be transmitted to
inheritors. However, soon this situation will change with the presentation of a
Proyect of Law to the Parliament which increases the percentage to 3 % and
extending it to being transmissible to inheritors.

Comment Letter
r

,
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Since its creation, our society is collecting with regularity this royalty from
the Auction Houses and proximately (coming November) we will sign a contract
with the principle Associations of Galleries in order to collect the royalty in
transactions made by them.
It would be a pleasure for me to amplify this information therefore I put
myself at your entire disposal for anything you might find to be of utility for you.
Yours sincerely,

I~

Javier Gutierrez Vicen
Executive Director

cc:

Mrs. Catherine Auth / Artist Equity Association Inc.
Mr. Theodore Feder / A.R.S. Artist Rights Society
M. Jean-Marc Gutton / A.D.A.G.P.
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National Artists Equity Association, Inc. P.O. Box 28068, Central Station, Washington, D.C. 20038 (202)628-9633

Comments on Copyright Office's Request for Information;
study on Resale Royalties for Works of Art
by National Artists Equity Association
June 1, 1991

National Artists Equity Association is the only trade association
of visual artists in the united states today and has played a major
role over the last fifteen years in the area of advocacy for
artists' rights. We have a special interest in the topic of resale
royalties for a number of reasons. First, it was members of Artists
Equity in California who successfully promoted the passage of the
California Resale Royalty law in 1977. Second, we were the most
active .promoter of the Visual Artists Rights Act of 1990 .• Our views
in support of Senator Edward Kennedy's first two versions, which
contained resale royalty provisions, were made pUblic at the Senate
subcommittee

hearing

on

November

18,

1986

and

the

House

subcommittee hearing on June 9, 1988. Finally, while everyone else
seems to know what is best for artists, it is critical that artists
be given the opportunity to speak for themselves through their own
organization.
Comment

Advocacy and services for Amerfca's visual artists
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We believe that should resale royalties become a federal law, the
mechanisms required for enforcement would be created. We would
certainly want a

role in the creation of such an enforcement

agency. The mechanics of implementation are much simpler to address
if a consensus on the intention of resale royalties can be reached.
The opposition to this concept have, in the past, made the claim
that the most serious reason for not implementing resale royalties
is that it will actually harm artists. We appreciate this concern,
but question if this is really the opposition is sincere.

National

Artists Equity is most concerned about clarifying the intent of
resale royalties and we will focus our comments primarily on its
debated effect on the creators of works of art.

Aside from a handful of artists who were organized in 1988 by art
dealers, the overwhelming majority of artists in the U.S. favor the
establishment of resale royalties. The largest group of these are
not the most successful of artists. They are artists struggling for
success and recognize that they are prone by necessity to sell
their work for prices that do not actually reflect their work's
potential value. Every artist has to start at this same point. They
create works of art, not because they are a commodity but because
they are a means of communication. Financial rewards corne to many
artists over a lifetime and a few become genuinely wealthy. One
artist's success is not, however, the reason for another artists's
failure. Artists should be successful in a healthy society. They
shouldn't have

to apologize

just because
2
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they

have

chosen

a

profession in which it may be more difficult to succeed than in
banking or law.

And like success in any field,

the financial

rewards encourage one to continue the pursuit of the activity.
Economic rewards for creators is the very purpose of Copyright Law.
Resale royalties is one more way to encourage the creation art.

The fact that resale royalties would benefit successful artists
more than others is no argument against it. The intention of resale
royalties has never been to establish a welfare program for less
successful artists, as much as we can make serious arguments in
favor of such a program. If art dealers were so concerned about
less successful artists they would establish such a program out of
their own profits. When a work is resold for a profit the artist
deserves to share in what has resulted from their lifetime of work,
reputation and success.

Who, also, can predict that once successful through primary sales
an artist will always be successfuL It is not uncommon for the
fashion-oriented contemporary art market to ignore the new works of
a particular artist in favor of the works

from

a particular

"period" of the artist's career. We know of several established and
respected artists, who have sold work in the five figure range, but
don't currently have a dealer because their work is not "in style".
What happens to these artists if they don't have another source of
income? This is a case where a royalty from a resale would make an
enormous difference.
3
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Resale royalties would not be a tax, as some have claimed, any more
than royalties to song writers and authors of other pUblished works
are a tax. They claim it would discourage sales and therefore hurt
artists. To accept this idea, one has to assume that, regardless of
the motivation for considering the purchase of a work of art, the
decision to buy will be negatively affected. The possibility that
a small percentage of the appreciated value

(in a value added

system) shared with the creator would cause a deterrence to the
sale is highly unlikely.

The best evidence to support the non-deterrence position exists in
Europe, where resale royalty systems have not killed the primary or
secondary market and artist organized enforcement agencies monitor
sales and collect royalties. California is another example.

In

spite of the fact that artists lack an enforcement agency, many
artists have collected royalties and the market has not suffered.
Collectors have to share 40-60% of the proceeds of a consignment
sale with the art dealer, which is just what artists do when they
sell the work through the dealer. This, however, hasn't caused the
market to suffer.

Resale royalties would have less of an impact on the potential
buyer than a sales tax, which must be paid upon purchase. Those who
claim that resale royalties would discourage sales don't seem to be
complaining about the effect of sales tax and dealer commissions.
One opponent even went so far as to say recently that the near
4
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elimination of income tax benefits, which collectors once enjoyed,
has already harmed their motivation to buy art. Resale royalties
might be the final blow needed to stop collectors from buying art
altogether - making artists the principal losers. Why have we not
heard that these collectors are breaking down the doors of Congress
to restore their tax breaks because they are concerned about the
artists who are sUffering? This is just one more case of a non
artist using the "artist's interests" against the interests of
artists.

5
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AlUISTS RIGHTS SOCIETY, INC.
65 BleeckerStreet
New York, N.Y. 10012
Tel: (212) 420-9160 tlx 237053 Fax: (212) 420-9286

ADAGP
SPADEM
Servicephotographique de la Caisse Nationaledes
Monuments Historiques et des Sites
Phototheque des Musees de la Ville de Paris

May 29, 1991

Mr. William Patry
Policy Planning Advisor
to the Registrar of Copyrights
Office of the Registration of Copyright
Copyright Office
James Madison Building, Room 403
Independence Avenue, S.E.
Washington, DC 20559

Comment Letter

RM
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Dear Mr. Patry:
I am writing in response to the "Request for Information, Study in Resale
Royalties for Works of Art."
I am the head of Artists Rights Society (ARS), an organization which represents
the rights and permissions interests in the United States of a number of the
major European rights societies including ADAGP and SPADEM of France. These two
organizations represent the estates of virtually every artist active in France
in this century, form Monet through Picasso, Chagall, Miro, and Giacometti.
ADAGP and SPADEM operate under the legislative sanction of the French
government, which has a long and honored history, dating back to the French
Revolution, of promulgating measures to protect the economic and moral rights of
artists and authors. ARS' role on their behalf is to protect the rights and
interests of these artists within the U.S.
Another principal objective of ARS is to act on behalf of American artists as
well as of European ones. Our American members include among others Jackson
Pollock and Lee Krasner (through the Pollock-Krasner Foundation), Milton Avery
(through the Milton Avery Trust), Robert Mangold, Sol LeWitt, Mark Rothko,
Georgia O'Keeffe (through the Estate of Georgia O'Keeffe), Frank Stella, Andy
Warhol (through the Estate and Foundation of Andy Warhol), and Willem de Kooning
(through the Conservatorship of Willem de Kooning). A partial list of our
members is attached.
All the rights societies are grouped under an international organization called
CISAC (Confederation International des Societes d'Auteurs et Compositeurs).
CISAC's activities are directed towards the accomplishment of four principal
aims:
1) To ensure the safeguard, respect, and protection of the moral and
professional interests stemming from any literary or artistic production.
2) To Watch over and contribute to respect for the economic and legal interests
attaching to the said productions, both at the international level and that
of national legislation.
3) To coordinate technical activities between Societies of authors, artists, and
composers and ensure their collaboration in this field, subject to the
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understanding that each Society remains master of its own internal
organization.
4) To constitute an international center of study and information.
I will submit answers to the questions raised in the "Request for Information"
in the numbered sequence in which they appear in the Federal Registry.
1. The resale royalty would not in the opinion of ARS discourage the creation
of new works of art. If anything, it would encourage them. In so far as
artists are ever motivated by financial return, it is bound to heighten such
motivation, since in the event of secondary sales it would ensure a return to
the artist, his family, or heirs.
The movement to grant resale rights to artists originated in France prior to
World War I. It was set in motion by a general concern for the welfare of the
artist and his heirs, stimulated in part by a widely published cartoon of Jean
Louis Forain showing two children dressed in tatters outside the doors of a posh
auction salesroom. "Look," one of the ragarrtuffins says to the other, "they're
selling one of daddy's pictures."
The resale right, better known as the Droit de Suite, was codified in France in
1920, and has passed into law in 28 countries. Some claim that the right would
drive down the first or subsequent sale price of original works of art, causing
hardship to the creators. However, in no country with the resale right has this
been known to happen, ~nd informed American artists seem not unwilling to run
this risk.
2. The law should cover creations which may be described as either works of
painting or sculpture, in the somewhat broadened definition of these terms as
consensually accepted in the art world. These enlarged categories are sometimes
subsumed within the term "graphic or plastic works."
It would not be a bad idea for a threshhold value to be triggered before a work
of art cdtild qualify for the Droit de Suite. However, to meaningfully benefit
the maximum number of artists, this figure should not be too high or too low. A
threshold of $500.00 plus or minus $250.00 is probably adequate. Below, the
royalty which would accrue to the creator would be very small indeed. If set
too high, the number of beneficiaries would be uhduly diminished.
It should not be necessary to base the royalty on a percentage of orofits from
the current sale as compared to the price received from the previous one. It is
often very difficult, if not impossible, to trace the sale records of works of
art.
Rather than seven percent of profits, as once suggested, ARS would readily
accept a lower rate of four or even three percent, provided the royalty were
applied across the board as a flat percentage of the sale price, without
reference to previous sales. This is the practice in France, Belgium, and
Germany, where the law is easily administered without the need of bureaucratic
intervention. On the other hand, the experience of Italy, Portugal, Uruguay,
Czeckoslovakia (and California) of computing the royalty on the increase in
value over the preceding sale, has not been successful.
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Returning to the percentage of the resale royalty, the present French law
promulgated in 1957, fixes the rate at 3%. The German law, which applies to
both galleries and auction houses, mandates 5%. In our estimation, one of the
drawbacks of the well-meaning Kennedy proposals of 1987 is that it suggested a
rate which was unusually high, namely 7%, and provoked undue opposition.
Although we are none too certain that the hard core opponents of the resale
royalty would be more amenable to a reduced figure, it is our view that 3% to 4%
would be adequate.
3. and 4.
The term of elegibility for the resale royalty should be the life of
the artist plus fifty years. this is also the applicable term in France and
Germany. It should be descendable.
It is not coextensive with the copyright in the work, except by coincidence, nor
should it be dependent on the copyright. In France the copyright term is life
plus 64 years, 203 days (calculated from the 1st of January immediately
following the artist's death), and in Germany, life plus 70 years. While it is
very rare for a European artist to alienate his or her copyright, it can be
done; by contrast, the Droit de Suite is considered to be and should remain
inalienable.
The right should not be limited to works created in the United states, and
should clearly include works of foreign origin sold in the United States.
Article 14ter of the Berne Convention calls for an author or artist to "enjoy
the inalienable right to an interest in any sale of the work subsequent to the
first transfer by the author of the work," providing the member country has
passed resale royalty legislation. Berne member states which have adopted the
Droit de Suite automatically bestow reciprocal rights on other member states
possessing the right. Were the U.s. to exclude foreign works, U.s. works in
turn would be excluded from resale benefits in foreign member states.
Another aspect of this same issue concerns the so-called question of
retroactivity. As presently employed, the term often serves to deprive foreign
artists of their rights. For example, U.s. adhesion to Berne (which took effect
on March 1, 1989) is said to apply to existing works of art which have
previously fulfilled the formal requirements of the U.s. copyright law (notice
and registration), or to new works created after the date of adhesion. Previous
U.s. copyright law had often served to deprive European artists of copyright
protection on the principle that their works were not formally registered or
copyrighted in the U.s. Such works are said to have passed into the Public
Domain in the u.s.
This principle ignores the fact that most European works were automatically
copyrighted at the moment of creation, under Berne and the national legislation
in the country of origin, and consequently required no formalities for
protection.
A failure to apply Berne to existing European works contradicts Article 28 of
the Convention: "This Convention shall apply to all works which at the moment of
its coming into force have not yet fallen into the public domain in the country
of origin through expiry of the term of protection."
34
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The Berne provision also
Convention, to which the
states, "This Convention
the public domain in the

runs counter to Article VII of the Universal Copyright
U.S. has been a long time adherent. That provision
shall not apply to works .•• which are permanently in
said contracting state."

In conflicts between the U.C.C. and Berne, the so-called "Berne Safeguard
Clause" of the U.C.C. provides that Berne, and not the U.C.C., prevails in
relationships between Berne members. (Viz. Article XVII, and the Appendix
Declaration, Item b of the U.C.C.)
"This conventlon shall not in any way affect the provisions of the
Berne Convention for the Protection of Literary and Artistic Works
or membership in the Union created by that convention."
(U.C.C., Article XVII (1)
"The Universal Copyright Convention shall not be applicable to the
relationships among countries of the Berne Union insofar as it
relates to the protection of works having as their country of origin,
within the meaning of Berne Convention, a country of the International
Union created by the said convention."
(U.C.C., Appendix Declaration relating to Article XVII (b)
Thus to apply a resale royalty under the theorem of prospectivity only would
serve to strip the right from all existing U.S. and foreign works, even though
the latter enjoy the right in nations having the Droit de Suite. The terms
retroactivity and prospectivity should be employed in their proper context here,
(as understood by our Berne partners), namely that the date of the secondary
sale, and not the date of the work's creation, be the determining factor.
Consequently there would be no retroactive application of the resale royalty in
the sense that it could never apply to auction sales which took place prior to
the effective date of the law. It would apply prospectively, that is to all
auction sales of elegible works which occur after the effective date of the law.
Elegibility, therefore, would be determined under the existing rule of life plus
50 years, and within the reciprocal norms of the Berne Convention.
5.
A system similar to that which operates in France would seem to be the
simplest and most direct form of administering the right. There it functions in
the following manner.
A few days prior to a given auction, the auction house receives a list from the
rights society (ADAGP or SPADEM) informing it of the titles of the works and the
names of the artists for which the Droit de Suite is to be collected. Such
lists are formulated by the rights societies from the sales catalogues it
receives in advance of the auctions. After the sale has been completed, the
auctioneer fills out and returns the list with information on the sales price
and the amount due for the Droit de Suite. This is accompanied by a payment
which the society distributes to the artists involved.
The landmark French artists rights law of 1957, which fixed the current rate at
3\, extended the resale royalty right to galleries. However, the law has never
actively been applied to galleries, though there is some current effort in
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France to do so. By contrast, galleries as well as auction houses are
effectively covered under the German law.
As the right is designed to apply to sales of a work of art, there is no basis
of application in cases where the object is presented as a gift or exchange, and
we would not attempt to assign a value in such cases. Therefore, no royalty
would be collected in these instances.
As we strongly recommend against basing the right on the profit differential
between the present and previous sale, there would be no need to maintain a
costly and time-consuming registry of sales prices.
The right is commonly administered by the national artists rights societies and
ARS is prepared to perform this function for its very many European adherents as
well as its American ones. We would in fact be willing to do so for all
potential beneficiaries.
6.
The right should not be waivable or alienable, lest a collector, gallery,
or museum demand such a waiver as a condition of its offer to acquire a work.
7.
The California law should definitely be preempted in the event of a federal
law. The California Resale Royalty Act (Cal. Civ. Code SS.986; 1977, amended in
1983) has failed on two main grounds: 1) It has proved impossible to determine
the previous sales price of a work, which is needed to calculate the sum due the
artist, namely 5% of the profit realize~ by the sale. 2) There is no central
registry which would disclose whether an artist is a resident of california, a
requirement under the law. Finally, it is very difficult to enforce the law
when it applies to one state only.
Please feel free to be in contact with our society about this important issue.
In the interim, kindly accept my very best wishes.
Sincerely,

Dr. Theodore H. Feder
President

encl.
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Phototheque des Musees de la Ville de Paris

ARTISTS RIGHTS SOCIETY. INC.
65 Bleecker Street
New Ytlrk. N.Y. I(X)12
Tel: (212) 420-9160 tlx

23~53

Fax: (212) 420-9286

THE FOLLOWING IS A LIST OF THE MORE PROMINENT ARTISTS REPRESENTED BY ARS; PLEASE
NOTE THAT THERE ARE MiNY OTHERS. FOR MORE INFORMATION CALL (212)420-9160.
DALI, Salvador
DAPHNIS, Nassos
DE KOONING, Willem
DE STAEL, Nicholas
DELAUNAY, Robert
DELAUNAY, Sonia
DENIS, Maurice
DERAIN, Andre
DIBBETS, Jan
DUBUFFET, Jean
DUCHAMP, Marcel
DUCHAMP, Suzanne
DUFOUR, Bernard
DUFRESNE, Charles
DUFY, Raoul
DUMOYER DE SEGONZAC
ENSOR, James
ERNST, Max
FAUTRIER, Jean
FLAVIN, Dan
FORAIN, Jean-Louis
FORISSIER, Roger
FOUJITA
FRANCIS, Sam
FREISZ, Otto
GIACOMETTI, Alberto
GIACOMETTI, Diego
GIACOMETTI, Giovanni
GLEIZES, Albert
GONTCHAROVA, Natalia
GONZALEZ, Julio
GRlS, Juan
GROMAIRE, Marcel
GROOMS, Red
GUILLAUMIN, Armand
HARTUNG, Hans
HAYDEN, Henry
HELION, Jean
HELLEU, Paul
HERBIN, Auguste
HUEBLER, Douglas
HUNT, Bryan
lCART, Louis
ITTEN, Johannes
JAWLENSKY, Alexj von

AGAM, Yaacov
ALECHINSKY, Pierre
ARMAN
ARP, Hans
ARROYO, Eduardo-Jean
ARTSCHWAGER, Richard
ATGET, Eugene
AUBERJONOIS, Rene
AVERY, Milton
BAKST, Leon
BALET, Jan
BALTHUS
BAUCHANT, Andre
BAZAINE, Jean
BECAT, Paule-Emile
BELLMER, Hans
BEOTHY, Etienne
BERARD, Christian
BERAUD, Jean
BERNARD, Emile
BESNARD, Albert
BIGOT, Georges
BISSIER, Julius
BLANCHE, Jacques-Emile
BLELL, Diane
BOMBOIS, Camille
BONNARD, Pierre
BONNAT, Leon
BRANCUSI, Constantin
BRAQUE, Georges
BRASILIER, Andre
BRAUNER, Victor
BRAYER, Yves
BUFFET, Bernard
CAISSE NATIONALE (CNMHS)
CALDER, Alexander
CAMOIN, Charles
CAPIELLO, Leonetto
CARRINGTON, Leonora
CASSATT, Mary
CESAR
CHAGALL, Marc
CHERET, Jules
CLAUDEL, Camille
COCTEAU, Jean
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JAWLENSKY, Andreas
KANDINSKY,Wassily
KISLING, Moise
KLEE, Paul
KLEIN, Yves
KOKOSCHKA, Oskar
KOSUTH, Joseph
KRASNER,Lee
KUPKA, Franz
L'HOTE, Andre
LA FRESNAYE, Roger Andre de
LABISSE, Felix
LALIQUE, Rene
LAM, Wilfredo
LARIONOV, Mikhail
LAURENCIN, Marie
LAURENS, Henri
LE CORBUSIER
LECKWYCK, Edith van
LEGER, Fernand
LEMPICKA, Tamara de
LEWrIT, Sol
LUCE, Maximilien
LURCAT
MAGNELLI, Alberto
MAGRITIE, Rene
MAILLOL, Aristide
MALLET-STEVENS, Robert
MAN RAV
MANGOLD, Robert
MANGUIN, Henri
MARCOUSSIS
MARQUET, Albert
MASSON, Andre
MATISSE, Henri
MArfA ECHAURREN, Roberto
METZINGER, Jean
MICHAUX, Henri
MIRO, Joan
MOILLIET, Louis
MONET, CLaude
MUCHA, Alphonse
MUELLER, Otto
NADAR, Paul
NAUMAN, Bruce
OZENFAT, Amedee
PASCIN, Jules
PERRET, Auguste
PERRIAND, Charlotte
PICABIA, Francis
PICASSO, Pablo
POLIAKOFF, Serge
POLLOCK, Jackson
RAFAELLI, Jean-Francois
RAYSSE, Martial
RICHIER, Germaine

RICHTER, Hans
RIEMERSCHMID, Richard
RIGOT, Gerard
RIOPELLE, Jean-Paul
ROCKBURNE, Dorothea
RODIN, Auguste
ROHNER, Georges
ROTHKO, Mark
ROUAULT, Georges
SAINT PHALLE, Niki de
SAURA, Antonio
SCHMIDT-ROTTLUFF, Karl
SCHUFFENECKER, Claude-Emil
SCHWIrfERS, Kurt
SEGOVIA, Andre
SERRA, Richard
SERUSIER, Paul
SERVAES, Albert
SEUPHOR, Michel
SEVERINI, Gino
SIGNAC, Paul
SIMMONDS, Charles
SOTO-RODRIGUEZ, Jose
SOULAGES, Pierre
SOUTINE, Chaim-Ichte
STEINLIN, Theophile Alexandre
STELLA, Frank
STOECKLIN, Niklaus
SUTHERLAND, Graham
TAEUBER-ARP, Sophie
TALCOAT, Pierre
TANGUY, Yves
TANNING, Dorothea
TAPIES, Antoni
THERRIEN, Robert
TOBEY, Mark
TOBIASSE
UTRILLO, Maurice
VALADON, Suzanne
VALAT, Louis
VAN OONGEN, Kees
VAN VELDE, Bram
VASARELY, Victor
VILLON, Jacques
VLAMINCK, Maurice de
VUILLARD, Edouard
WACHTER, Emil
WALDMAN, Paul
WARHOL, Andy
WEINER, Lawrence
WOL?
XENAKIS, Constantin
ZADKINE, Ossip
ZULOAGA, Ignacio
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Comment Letter

Re:

RM

9 1-1

NO._._~._..

Docket No. RM 91-1, study On Resale
Royalties For Works Of Art

Sirs:
The New York Patent, Trademark and Copyright
Law Association is pleased to submit its comments in
response to the questions posed in the Notice Of
Inquiry published in the Federal Register for
February 1, 1991.
Our Association is, in general, opposed to any
legislation embodying the resale royalty concept.
The following comments are in response to the
questions posed and are not to be considered as an
approval of the concept.
1.

Would resale royalty legislation promote or
discourage the creation of new works of art,
and if so, how? How would the legislation
affect the marketplace for works of art
sUbject to such a requirement?

A.

Presumably the resale royalty legislation
would promote creation of new works of art
since the artist's reward is increased. It
may, however, have no affect because important
works of art are created in large part to
satisfy the artist's urge to create. In
either event, the marketplace would be
affected due to the increase in complexity of
art sales, and the possible diminishment of
initial value of the art due to the obligation
to pay the artist upon a future resale of the
work.
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2•

If resale royalty legislation is appropriate,
what form should it take? For example, what
categories of works of art should it cover?
Should there be a threshold value for works to
be SUbject to the requirement, and, if so,
what shpuld that amount be? Should there be a
threshold requirement for an increase in value
for the requirement, and, if so, what should
the increasea amount be? What shpuld the
amount of the resale royalty be and how should
it be measured; by a percentage of the
resaler's profit, the net sales differential,
or some other measurement? Shoqld the net
sale differential be adjusted for inflation?

A.

Although resale royalty legislation is not
favored, if there is such legislation, it
shQu14 be ~pplied to all works. The th~.$hold
value of one thousand dollars ($1000.00) in
the Califprni. statute .ppears rea$onabl •.
The resale royalty provisions should not apply
unless the work of art increases in value by a
certain ~ount, such as 25%. A 5% royalty as
in the California statute seems reasonable.
For simplicity, any resale royalty $hould be
based on the gross sales price differ.ntial
with no adjustment for inflation.

3•

Who should benefit from the requirement? For
example, should it be limited to works created
in the united States, or should it also
includ~ works of foreign origin sold in the
united States? What are the international
implication~ of such decisions?
How is the
issue handled in foreign countries ana in
California?

A.

Artists who .re citizens, or at least resident
in the U.S., and who have created the work in
the U.S. Should benefit from any $ucb
legislation.
If this provision were included
in an international convention, it could be
expanded or Changed as appropriate. No
unusqal implications/complications are
foreseen.
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4.

What should the terms of any resale
requirement be? Should it be coextensive with
the copyright in the work? Should the right
be descendible? Should or can the right be
applied retroactively to works in existence at
the date of enactment of any legislation?

A.

The term should be coextensive with copyright
and the right should be descendible. The
right should not apply retroactively.

5.

Should there be any enforcement meChanisms,
central collecting societies, or registration
requirements? What are the experiences in
foreign countries and in California with these
problems? Who should record the initial and
subsequent sales price? How will the system
work if a work of art is presented as a gift,
donated, or exchanged in a barter transaction?

A.

One approach is to have the reseller notify
the artist when a work has been resold along
with an accounting.
If notice is not given,
any statute of limitations respecting actions
to be taken by the artist should not start to
run until the artist has actual notice of the
resale. Another approach may be to have sales
recorded in the copyright Office, with
attendant constructive notice. The resale
royalty concept should not be applied to gifts
or charitable contributions, but it should
apply to a bartered transaction having a value
greater than $1000.00.

6.

Should the right be waivable or alienable?

A.

The right should be both waivable and
alienable.

7.

Should the California law be preempted in the
event of a federal law?

A.

state law should be preempted.
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The NYPTCLA is the nation's largest regional
intellectual property law group with over 1,000
members. We have long taken an active role in the
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drafting of legislation and treaties within our
fields of expertise. Over the past several years,
our representatives have been active participants in
meetings of the World Intellectual Property
Organization's meetings on patent and trademark law
harmonization, and other intellectual property law
topics.
Our Association stands ready to assist you in
connection with intellectual property law matters and
would appreciate the opportunity to meet with a
member of your staff regarding the resale royalty
matter.
,RespectfullY sUbmi~ted, }

SECRETARY
Pasquale A. Razzano
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SOCIETE DES AUTEURS DES ARTS VISUELS

Office of the Registration of
copyright - Copyright Office
attn. Kr Willi. . Patry
Policy Planninq Advisor of the
Reqistrar of copyriqht
James Madison Building, Room 403
Independance Avenue, S.E.
washington DC 20559, U.S.A.

N/Ref. PAICD

Paris, May 28, 1991

Dear Mr patry,
We are very pleased to send you this statement to the Congress of
the United States in support of the droit de suite.
If you need more informations, we are of course entirely at your
disposal.
Yours sincerely,

Martine DAUVERGNE
Directeur G4rant

Pascai AUBOIN
Responsible for Legal
and International Affairs

P.J.

Comment Letter

RM

91-1
No•.

Siege social: 15. rue Saint-Nicolas - 75012 PARIS
Tel. : ( 1) 43.42.58.58 - Fax: 43.44.84.54

a caprtal vanable cree. en applicatIOn de 18 Ioi du 3 juillet

J..o.
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DROIT DE SUITE IN FRANCE
[Translation of SPADEM Comment Letter No. 10]

Droit de suite has been introduced in France in 1920 (law
of May 20, 1920, modified by a law of October 27, 1922 and related
d'crets and arr't's) and restated in the author's right law of
March 17, 1957.
It can be defined as the right for the author and after
his death for his heirs (then for a 50 years term) to participate
in the proceeds of the auction or dealer sale of a work of art.
The goal of droit de suite is to make up for an unfair
situation:

often an artist sells his work at a low price.

Getting

to be known, the same work can be resold at a much higher price,
but only the owner of the tangible embodiments of the work gains
from the increase of value.
It seemed just fair that the artist should have a share,
although modest, of this appreciation.
I.

Nature of droit de suite

It

is

an

economic

right.

But

different

from

representation and reproduction rights in the extent that the
artist has no right to control the subsequent sales of his works;
yet it comprises an exclusive right giving birth to royalties on
each sale.
As an economic right enabling the artist to participate
in the resale's proceeds of his work, it exists from the day of the
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creation of the work in the artist's patrimony and consequently
must be descendible.
Droit de suite can't be assignable.

the artist can't

sell it nor give it up.
II.

Field covered
1.

Works.
Droit de suite applies to graphic and plastic works.

Whenever a work is to be made in more than one copy (sculptures,
engravings, tapestries, photos), it is agreed upon between artists'
representatives and auctioneers'

societies that droit de suite

shall apply to a small number of copies said to be created by the
artist himself.
2.

Sales.
The 1957 law (Art 42) states that droit de suite arises

from auction sales and sales made by dealers.
3.

Beneficiaries.
a)

The author:

during his life the author alone

is entitled to droit de suite.
b)

Heirs and surviving spouse:

droit de suite is

descendible in accordance with the Civil Code, if
estate is accepted.
The surviving spouse against whom there exists no
final jUdgment of separation or divorce is entitled
to usufruct under droit de suite.
c)

Foreign authors:

foreign artists can benefit from

droit de suite when one of their works is sold in
2
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France only on a reciprocity basis - (Art 7 of the
Berne Convention).
But a decree of September 17, 1956, allows foreign
artists who lived in France for more than 5 years
and then took part in the French artistic life to
claim droit de suite royalties.
4•

Duration.
Life of the artist plus 50 years.

III. Mode of enforce.ent.
1.

Basis of assessment.
The basis for droit de suite is the gross amount of the

sale's price for each subsequent sale.

If several items are sold

at the same time, the total price must be distributed among the
works.
2.

~.

Art. 42 has settled for a

3'

rate applied whenever the

price is over 100 frs. ($20).
3.

Collection.
Seller
•

~ust

pay the royalty:

either to an author's society which will give it
back to the author minus management costs;

•

or to the author himself or heirs, they must demand
royalty payment not later than 3 days after the
sale has occurred.

3
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Actually

the

following

two

author's

societies

are

collecting the royalties:
•

SPADEM (visual artists' society)
75 rue saint Nicholas 75012 PARIS
Tel. 43 42 5858

•

ADAGP (graphic and plastic artists' society)
11 rue Berryer 75008 PARIS
Tel. 45 61 0387

IV.

Artists' point of vie. on droit d. suit••
French artists are unanimously in favor of droit de

suite.

It does not serve as an impediment to either their artistic

career or the art market.
Along with a fair remuneration, droit de suite makes it
possible for the artists to know which of their works are in
circulation and at what price.

4
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Translation of Appended Documents
to SPADEM Comments
The appended documents specify the scope of droit de
suite in the case of works that are created in more than one copy.
1.

Sculptures.
Art. 79 - 30 de l' annexe III du code g6n6ral des impOts

(code of fiscal provisions) specify what an authentic (original)
work of art in the field of bronze cast sculpture is in regard with
sale's tax.
So a fiscal provision is applied to the droit de suite in
order to construe it.
This fiscal provision is used by authors and auctioneers
to determine how many copies of a work of art can generate droit de
suite royalties.
The figure is 8 copies which must be numbered (1/8, 2/8,
••• 8/8) and signed by the author.

These copies must be executed

by the artist or controlled by him

(casting of a sculpture).

Although original copies (up to 8) can be cast after the author's
death (ruling of the cours de cassation in a Rodin case, March 18,
1986).

2.

Engravings

Agreement

between

Authors/Auctioneers

(11/28/57).

The parties agreed that concerning engravings, royalties
are paid for the sale of up to 100 copies as long as those copies
~re

numbered and signed by the artist.
5
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3.

Tapestries

Agreement

between

authors/auctioneers

(01/15/58).

The parties agreed, concerning tapestries, that royalties
are paid for the sale of up to 6 copies of the same work as long as
those copies are supervised by the artist, numbered and signed by
him.
The basis in this case is a third of the sales' price.
COMMENTS
1.

The French law is incomplete.

1957 law needs a decret to be enforced.

Art. 42 of the March 17,
It has never been issued.

So French law relies on an old decree (November 17, 1920) in order
to implement the droit de suite provisions of the 1957 law.
Consequences:
•

It is questionable whether this decree is still
valid.

Arguably it has been abrogated by Article

73 of the 1957 law • . . or has not.

•

The

said

decree only

deals

with

auction

sales

(state of the 1920 law), so part of the 1957 law
pertaining

to

sales

made

by

dealers

is

not

enforceable.
2.

Construction of "graphic work":

a debate exist whether

the word graphic encompasses literary or musical manuscript.
matter has not been settled by courts.
excludes

that

from

droit

de

suite,

professors.
3.

See 1.1 above.
6
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so

Auctioneers'
do

most

of

The

society
the

law

4.

50 years term should be soon expanded to 70 years.

5.

Procedure set up by the 1920 law:

See Nimmer "legal

protection for the artist", chap. IV French law on proceeds right
analyses and critique -

No.

45 by Prof.

Plaisant -

photocopy

attached.
6.

EEC law:

In the following to the "green paper" dealing

with copyright and new technologies (June 1988) issued early in
1991, the EEC Commission has scheduled a study on droit de suite,
this study could be a prelude to harmonization.
that the study will be pUblished on time

It does not seem

(before December 31,

1992) .
CASE LAW

Cours d'appel de Paris - 4 em chambre 28 January 1991
(RIDA No. 130 October 1991 - p. 141).
The cours d'appel de Paris, limits the scope of droit de
suite (works generating droit de suite royalties) by construing the
works "graphic and plastic work" (Art 42 of the 1957 author's right
law).
The court states that Art. 42 must be construed in a
narrow way because it is a particular rule departing from the
general rule.
It denies the status of original work to pieces of
furniture created by a well known "art deco" artists (Jean Dunand) ,
because:
•

he only intellectually created them;

7
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•

he didn't create them with his own hands, actually
make them.

The court keeps out of the scope of Art 42 every sinqle
IIdesiqn lt work, in doinq so it seems that it is violatinq Art 2,
1957 (no discrimination whatsoever between the works).
It seems that the court would have had another view if
the same pieces of furniture have been involved in a reproduction
riqht litiqation.
It is arquable to say that the "cours de cassation"
(French hiqhest court)

could reverse this decision on several

qrounds.

8
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CD/Le 28 Mai 1991

LB DROIT DB SUITB BB
RUe!:

Introduit 1 l'origine par la loi du 20 Mai 1920, completee par la
loi du 27 Octobre 1922 et differents decrets et arretes, le droit
de suite prevu par l'article 42 de la loi du 11 Mars 1957 sur la
propriete litteraire et artistique peut Atre defini comme le droit
pour l'auteur et, apres le deces de celui-ci, pour ses heritiers 
pendant 50 ans - de percevoir un droit egal 4 un pourcentage du
prix d' une '.. oeuvre d' art paye en cas de vente pUblique ou par un
commerc;:ant.
Le droit de suite a pour but de reparer une injustice : un artiste
a souvent vendu ses oeuvres 4 bas prix ; la notoriete venue, ses
oeuvres sont parfois revendues 4 de hauts cours et ce sont les
cessionnaires successifs qui beneficient de plus-values enormes.
Il a paru equitable que l' artiste recueille une part, d' ailleurs
modeste, de ees augmentations de prix.
I

NATURB DU DROIT DB SUITB

Le droit de suite est un 4roi~ pa~rimonia1.
Comportant des prerogatives differentes de eelles attaehees au
droit de reproduction et de representation, l'artiste n/ayant pas
qualite pour soumettre a son consentement les alienations
successives de 1 I oeuvre, il contient cependant comme eux une
exclusivite qui a pour point d/application un prelevement sur 1e
prix de vente, au lieu de la reproduction ou de la presentation
pUblique.
C'est un droit d'essenee frugifere qui permet de percevoir une
redevance au fur et a mesure des alienations. Ce droit patrimonial
existe en tant que virtualite des la creation de l'oeuvre ; il est
donc normal de l'incorporer au patrimoine, et en consequence d'en
admettre la transmission hereditaire.
Le droit de suite est un 4roi~ inalienable.
L'artiste ne peut le ceder ou y renoneer.

/
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II

DOHAIHE D'APPLICA'1'IOB

1.

Le. oeuvre.

Le droit de suite s'applique aux oeuvres graphiques et plastiques.
En
ce qui concerne les oeuvres pour
lesquelles plusieurs
exemplaires seront vendus (sculptures, gravures,
tapisseries,
photographies),
des conventions entre les representants des
artistes et les commissaires priseurs font jouer 1e droit de suite
sur un petit nombre d'exemplaires, consideres comme emanant de la
main de l'artiste lui-mime.
2.

Le. vente.

De par la lo:L du 11 Mars 1957 sur la propriete litteraire et
artistique, le droit de suite est peryu sur toutes les ventes aux
encheres publiques, ainsi que celles faites par l' intermediaire
d'un commeryant.

3.

L•• binificiaire.
a) L'auteur : de son vivant, seul l'artiste jouit du droit de
suite.
b) Les heritiers et Ie conjoint suryiyant : Le droit de suite
se transmet aux seuls heritiers legaux dans l' ordre de 1a
devolution successorale qui ont accepte la succession.
Le conjoint survivant contre lequel n'existe pas un
jugement passe en force de chose jugee de separation de
corps ou de divorce beneficie du droit de suite, mais pour
l'usufruit
seulement
et
compte-tenu
des
droits
des
heritiers reservataires, s'il en existe.
C)

Les artistes etranqers : la perception du droit de suite
par les artistes etrangers pour leurs oeuvres vendues en
France est soumise a la reserve de reciprocite prevue par
l'article 14ter du texte de Paris de la convention de Berne
sur la propriete litteraire et artistique, selon lequel la
protection n' est exigible dans chaque pays parties a la
convention que si la legislation nationale de l'auteur
admet cette protection, et dans la mesure OU le permet la
legislation du pays OU cette protection est reclamee.
Le decret du 15 Septemere 1956 maintient cette regle en y
ajoutant une exception a la reciprocite pour les artistes
etrangers qui ont vecu au moins cinq ans sur Ie territoire
de la France et y ont participe a la vie de l'art.

/
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4.

Durie

Apres le deces de l' auteur, le droit subsiste pendant l' annee
civile en cours et les cinquante annees suivantes.
III

1.

.ODaL~TB8

D'APPLICATIOB

L'•••iette .ervant 4e ba.e

Le droit de suite est exerce sous la forme d'un prelevement sur le
prix de vente et a. chacune des differentes ventes successives de
l'oeuvre. En cas de vente de plusieurs oeuvres du mame artiste, le
droit de suite est determine oeuvre par oeuvre, et non
globalement.
2.

Le bus

L'article 42 de la loi du 11 Mars 1957 a fixe un taux uniforme de
3 p 100 applicable lorsque le prix de vente est superieur a
100 Francs.
3.

La

perception

C'est le vendeur qui a 1a charge du droit de suite. Ce droit est
reserve :
soit par une Socitte de perception et de repartition de droits
d'auteurs qui 1e reverse a. l'auteur y adherant apres deduction de
frais de gestion,
soit directement par l'auteur ou ses ayants-droit ; ceux-ci
doivent faire valoir leur droit aupres du commissaire priseur au
plUS tara trois jours apres 1a vente.
Dans la pratique, 1a perception est faite 1e plus souvent par
l'interm'diaire de :
• la SPADEK (Societe des Auteurs Visuels)
15, Rue Saint Nicolas 75012 PARIS, Tel. 4342 58 58
. l'ADAGP (Societe des Auteurs dans 1es Arts Graphiques
Plastiques) 11, Rue Berryer 75008 PARIS, Tel. 45 61 03 87

xv
VIS

et

POII1'1' DB V17B GDBRAL DBS AR'1'IS'1'BS B'1' DB LBUlUI AYUI'.l'S-DROI'1'
A VIS DU DROIT DB SUI'1'Z

Les artistes franyais et leurs ayants-droit approuvent unanimement
la perception de ce droit qui ne nuit aucunement a leur carriere
artistique, pas plus qu'au marche de l'art.

I· ..
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Si toutefois les artistes eux-mimes mettent en vente une ou
plusieurs de leurs oeuvres, la perception du droit de suite est
alors inoperante.
Ce droit r'evenant i l/artiste ne lui procure pas seulement une
juste r6JDun6ration, il lui apporte 'galement une information
pr6cieuse sur la circulation de ses oeuvres en France - et dans
les pays oll le droit de suite est reconnu - A laquelle S' ajoute
celle de la connaissance de 1 I evolution de sa cote, puisque sur
les bordereaux qui accompaqnent le r'gl. .ent aux auteurs fiqurent
le lieu de la vente, l/heure, le titre et les dimensions de
l/oeuvre ainsi que son prix de vente.

Annexe 1 : Lois et Reglementations
Annexe 2 : Interpretation de 1 I article 42 de la loi du 11 Mars
1957 par la Chambre Nationale des commissaires Priseurs
Annexe 3 : Conventions entre les representants des artistes et les
Commissa ires Priseurs.
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LOIS ET REGLEMENTATIONS
MINISTERE DE LA CULTURE
ET DE LA COMMUNICATION
Dec:ret n° 81·255du 3 mars 1981
sur la repression des fraudes
en matiere de transaction
d'muvres d'art et d'objets
de collection
Le Premier ministre.
Sur le rappon du garde des sceaux.
ministre de 101 Justice. du rmmstre de
I'agnculture et du rmnistre de 101 culture et
de la commumcancn.
Vu Ie code civile. et notamment ses
articles 1109. 1110. 1116. 1131 et 1641 ;
Vu le code general des impots, et
notamment son annexe III (an. 71) ;
Vu le code penal. et notamment son
article R.25. complete par le decret n°
80-567du 18juillet 1980 :
Vu la loi du 9 fevrier 1895 sur les
fraudes en matiere arnsuque ;
Vulaloidu I aoill 1905 sur ies fraudes
et falsifications en matiere de produits et
de services et notamment son article II,
ensemble les textes qui I'ont modifiee,
norammenr 101 loi n" 78-23 du 10janvier
1978 :
- Vu le deerer modine du 22janvier 1919
pns pour l'apphcauon de 101 loidu Ie,aout
1905 susvisee ;
Vu Ie decrel n" 50-813 du 29 juin 1950
relalif au commerce du meuble. modifie
par Ie decret n° 66-178 du 24 mars 1966 ;
Vu Iedecret n"56-1181 du 21 novembre
1956modiftant Ie tarif descommissaires
priseurs ;
Vu Ie decret n" 68-786 du 29 aout 1968
relatif a la police du commerce de reven
deurs d'objets mobiliers ;
Le Conseil d'Etat (section de I'inte
rieur, entendu.

An. 2. - La denomination d'une a:uvre
ou d'un objet lorsqu'elle est uniquement
et immediatement suivie de la reference i.
une peri ode histonque, un siccle ou une
epoque, garanlil I'aeheteur que cene
a:uvre ou objet a etc: effectivement pro
duit au coun de la periode de reference.
Lorsqu'une ou plusieurs panies de
l'eeuvreou objet sont de fabrication pos
terieure.I'acquereur doit en etre infonne.
An. 3. - A moins qu'elle ne soit
aeeompagnee d'une reserve expresse sur
l'authenncite, I'indication qu'une a:uvre
ou un objet pone 101 signature ou l'es
tampille d'un arnste entraine la garantie
que I'aniste menticnne en est effective
menI l'auteur.
Le meme effet s'attache a I'emploi du
terme ..par .. ou ..de .. suivi de 101 designa
tion de l'auteur.
11 en va de meme lorsque Ie nom de
I'aniste est immediatement suivi de la
designation ou du titre de I'eeuvre.

Cl

Decrete:
An. Ie'. - Les vendeurs habitue Is ou
occasionnels d'a:uvres d'an ou d'obJets
de collection ou leun mandatalres, ainsi
que les offtciers publics ou manlsteriels
procedant • une vente publique aux en
cheres doivent. sll'acquereur Iedemande.
lui delivrer une facture, qUittance, bor
dereau de vente ou extr:ut du proces
verbal de la vente publique contenant les
speciftcatlons qu'ils auront avancees
quant • la nature. la composItion. I'ori
glne et I'anclennete de la chose vendue.

An. 4. - L'emploi du terme ..attribue
nom d'aniste garantit que
l'eeuvre ou I'objet a ete execute pendant la
periode de production de I'aniste men
lionne et que des presomptions serieuscs
designenr celut-ci comme I'auteur vrai
semblable.

a.. suivi d'un

An. 5. - L'emploi des termes ..atelier
de..suivisd'un nom d'aniste garantit que
I'a:uvre a ele executee dans I'ateher du
maitre cite ou sous sa direction.
La menlion d'un atelier est obligatoi
remenl suivIe d'une indication d'epoque
dans Ie cas d'un alelier familial ayant
conserve Ie meme nom sur plusieurs
generallons.
An. 6, - L'emploi des termcs ..ecole
de.. suivis d'un nom d'aniste entraine la
garantie que I'auteur de I'a:uvre a ele
I'elevedu maitre cite, a notoirement subi
son influence ou beneftcie de sa techni
que. Ces tenncs ne peuvent s'appliquer
qu'. une a:uvre executee du vIvant de
I'antste ou dans un delai inferieur • cin
quante ans apres sa mono
Lorsqu'il se refere • un lieu precis.
I'emploi du terme ..ecole de .. garanut que
I'a:uvre a ele executee pendant la duree
d'existence du mouvement anistique de
signet dont I'epoque doit etre precisee et
par un anlste ayanl panlcipe a ce mou
vement.

An. 7 - Les expressions..dans le goul
de .., ..style.., ..maniere de.., ..genre de »,
..d'apres .., .. fa~on de.., ne conferent au
cune garantie paniculiere d'identite d'ar
tiste, date de l'eeuvre, ou d'ecole.
Art. 8 - Tout fac-slmile. surmou
lage, copie ou autre reproduction
d'une eeuvre d'an ou d'un objet de
collecncn doit etre desillDe comme
tel.

An. 9 - Tout fac-simile. surmou
lage, cepie ou autre reproducnon
d'une eeuvre d'art originale au sens
de I'anicle 71de I'annexe III du code
general des impilts. execute peste
rieurement Ii la date d'entree en
vigueur du present decret. doit por
ter de maniere visibleet Indelebile101
mention .. Reproducuon...
An. 10 - Quiconque aura centre
venu aux dispositions des articles Ie.
et 9 du present decret ~era passible
des amendes prevues pour les con
traventions de la cinquiemeclasse.
Art. II. - Legarde dessceaux.rnimstre
de laJ!lstice, lemimstrede j'agnculture et
le minisrre de la culture et de la commu
nication sont charges. chacun en ce qui le
conceme. de I'execullon du present de
cret, qui Sera publieau Journal Officiel de
la Republique fran~lsc.
Fait a Paris, Ie J mars 198 J.
RAYMOND IARRE.

Par Ie Premier minIstre :
Le mt1l,stre de la culture
et de la commUnlCallon.
JEAN-PHILIPPE LECAT.

Le garde dessuau.
minlSlre de la jusllce.
ALAIN PEYREFrrrE.

I.e mt1llStre de /"agriculture,
PIERRE MEHAIONERIE.
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Section 3

ProductiODS originales
de I'art statuaire de la sculpture
et assemblages anistiques
1. L'aMi,le 71.3°de I'annexe III au CGI
consideR comme a:uvresd'aa oriRinales.
lei Droducuonsen to\1tC$ mitiim de !'aa
stltyalre ou de la sculpture et assembla·
les. a I'e~~lm~n des aaicles de biJoute
ne, d'orfevreae. ~t de joaillerie. des lors
que ces productions f:L~~!I!b~a8es sont
entleremmt executes de la main de I'ar·
tiste. Ti'meine-'anicle prease que sont
UII.~~!lt considerees comme a:uvres
d'aa oriajn.ks. In fontes de sculpture Q
'irq" lim;,; Ii "u;, ~)"mp/tI;r~1 " cOII"o/i
ofr /'tlniJ.!~ ou Jet tlvall" droi,.
Ces productions sont paa'olS obtenues
par taiJledirecte dans des matiera dura.
Lorsque I'aaiste realise des modeles en
matiere molle (maquette. projet. modele
plltre) destines soit a etre durcis au feu,
soit a etre reproduiu en matiera dures,
soit a canfeetionner des moules pour la
fonte de metal au d'autres matiera. ces
maquettes, projeu. modeles plltre sont
reputes egalement a:uvm d'aa origina
lest
2. Par assemblages aaistiques consi·
deres camme a:uvres d'aa originales. il
convient d'entenc1re les elemmu montes
en vue de canstituer un exemplaire unique
d'a:uvre d'aa entieremmt execute a la
maIn par un sculpteur au un statuaire
(RM. nO 24933. M. de Broglie, depute.
J.O.. deb. AN. n° II du 13mars 1976, p.
1012).
Sont egalemml considereescomme a:u
vres d'aa originales les fontes de sculp
lure executees a paair d'un moulage de la
premiere a:uvre. SollJ r;J~rve que I~ur
,;raf~ son cOII"oli par /'artiste ou J~S
a.vallts droi' ~, lim,,; Q "u" e%~mp'a,rrs
nu",;ro,;s. Les tirales diu .d'aaiste ..
portant des mentionsspCc:iales sont admis
au meme regime dans Ia limite de qr.uz"~
tze",pitl'rrJ.
La condition du numerotage n'est exi·
gee que pour lesfonles executeesdepuIsle
I" janVIer 1968.
4. En revanche, la gualite d'a:uvre
d'aa originale doit etre refusee :
- aux-moi.ales
Jes (antes de sculp
ture :
- aux productions aaisanales au de serie
ainsi qu'aux a:uvra executees par des
moyens mecaniques. photomecanlques
au chimiques : il en est ainsi notam·
ment des aaicles de bijouterie. d'or·
ti:vrerieet de joaillerie.

Les exemplaires originaux ou
authenngues
Le terme «(Euvre d'art originale- n'est possible a decerner a une
statue en bronze que si son tirage
n'excede pas huit exemplaires
quaue hors du commerce. Lcs qua
tre exemplaires hors du commerce
ponent Ieslettres E.A. ce qui signi
fie ..Exemplaire d'artiste ... Au-dela
de huit exemplaires il s'agit d'eeu
vres pouvant etre considerees com
me bronze d'art, de serle ou d'edi
tionmais pas comme .. {Euvred'art
.originale...
III est it. noter que la totalite des
exemplaires peut etre coulee en une
seule campagne de fonte ou bien
s'cchelonner sur plusieurs annees,
Les heritiers et ayants droit conn
nuent aujourd'hui a reproduire en
bronze des ceuvres de Germaine
Riehier, Auguste Renoirou Maillol
tant que le tirage maximum n'a pas
ctc atteint (8/8).
11 n'est pas fixe· de minimum au
tirage des exemplaires numerotes et
un sculpteur peut fort bien decider
de faire fondre un nombre d'exem
plaires inferieur it. huit. Son ceuvre
n'en aura que plus de valeur.

e-+

Le bronze d'edition est un bronz
dont le modele original a ete vena
par l'artute ou sesayants droit a u
fondeur ou Ii un iditeur. d'art. L
fondeur peut donc en faire fondr
un nombre i11imiti. Generalemen
le nom du fondeur et du sculpteu
figure sur Ie bronze realise. n. ru
faut pas confondre le bro~ze ~'edl
t!onavec l~s. eeuvres ~umerotees oi
I ar:t1st~ ~eclde de .falre fondre unr
pente serie de lameme~uvre. Dan:
ce c~ le~ exemplaires doiv.ent.etn
numerotes dans le bronze lui-merne
Exemple: 118, 2,8. 3/6, etc.

En resumi on distingue :
1°) les eeuvres uniques (1/1),
2°) les eeuvres d'art originaJes (118
jusqu'a 8/8).
3°) Ies oeuvres d'art (pas de limite a
la numerotation. Exemple: 1115
jusqu'a IS/IS ou plus),
4°) Ie bronze d'cdition (pas de nu
mcrotation et un tres grand nombre
d'exempiaires sont realises. Exem
pie: 100 - 500 - 1000 ou plus).

jiOur
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Le bronze d'edition

.~.

Bronze aidi"on. Sla,ue aappQ"em~nt

Co_nlain et resume
sar la ligislation des ctUYl'eS d'an
daas la statume en bronze

L'ecneUe da modeles en redUctiOD au
en apudiuement est illimitCe. Exem
pie: aarandissemcnt 1,2 au 1.3 au 1,4
jusqu'a 10au 15fois l'orilinaJ. On com
prend donc qu'un tiraae presque illimire
vent etre considem comme
d'une (E/lvr~ d'a" peut etre rCaJise dans
e a exemdes Cchelles ditTerenta cenes. mais par
fois peu perceptibla a I'mil.
D aires ant Ie IIral! n'exc:Cde pu huit
exemplaires nwnerotes de 1/8 IUSQu'a
La exemplaires numerates 40ivent
8/1,
donc eire consideRs comme -<Euvres
d'an orilinales. jusqu'a concurrence de
peut tirer m '/HI ce Ces huit exem
huit exemplaires mais dans . . IdIetIe
plai~_~ !~!ftl2~res d~~nl:S~.JlPn com
merc:iaJisabla et ponant une mention
cIoIaIIie (celle de I'aniste).
speciale. Exemple : la leura E.A ee qui
Parfois. une petite lenre (e.d.e.) est
siandie -exemplairad'aniste.. sUlvia de
apposee a cilte de la numerotation de
la numerotation 1/4 jusqu·il4/4.
I'muvre. Celle leure est un code qui ren
L'application de celte loi est obliptoire
voit a I'echelle dans laqueUe Ia serie da
pour les fonta executees a panir du I"
huit exemplaires numerotes a ete fabri
janvier 1968.
quCe. II est done bien diflicilede savair le
Le lelislateur n'a rien prew concer
tirap exact realise d'une (Euv" d'art
nant la asrandissements au les reduc-_ """,;rot" si Ie sculpteur ou les ayants
droit ant decide d'agrandir au de Iiduire
t.imJLda modeles. Ce point de detail
pt:rmet done, 10 ue Ielira e mUlmum
un modele donne et cela peut s'echelon
d'Uiii"muvre a ete aueint. ( x. I de
ncr ne I'oublions PUt sur pluiieurs an
nees.
faire vaner (Iichelle du modele et d~
.!HJl!!fmrtlu, /l1I~ St,,~ d~ }jll" ~:c~mf1la,,~s
: La protection et la legislation da
t4ms /III~ 1I0/IH//~ tc/,,//~. Dans ce cas les , -<Euvresd'an orilinales. est done vala
ble pour /III~ sjr;~ d~ 8 mais dans /III~
n~!lx exemplalres feahses seront
consideRs comme (E/lV'~S d' maisnon
jc"~//~ dOIlll;~' (c'est-a-dire celie voulue
: par I'aniste).
p!~ ..comme (Ellv"S till" o"'lIIa/fS.

-on

a"

FOIIr~ mOllrmmrra/~ m brOllz~. Ens~mb/~

ailllalUr (jardiJI tin Tuikri~s, Paris).

o

,mbilllUll'qw ria follfkws av~c
fabricariDII COfITtIIII~.
BrOllu d'amftlbl....t: clod... SlalWS,
o61'ls,./if;aa.,m;/u.itYs. ,obiMrrm,s.
COIlIllff'

/~S allribuls •

4,.,...... ',,' /.....,. .

.., - ' . ,. . . . . . . J .• .. _ •• _ ..... '; . . .~ .:...... , .....

I"

0"

", . . .

c"",u.s. _,.",. «Co
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v. - APPINDlCI.INTmIPRETAnON PAR LA CHAMBAE NAnONALE DES COMMISSAIRES-PRlSEUAS

u. - la~ cil I'article .2 par la Chambra auo

Dale «ill

~pftIeun

(Ga. P.L 18 juiJJ. 19$8):

d.,

1· I.e droit cia Iun. in,!jeabM lit dO aus auwun d'cauvr.

poapmquea et pluQqu. paQaDt leur vii It aprillieur

coun It . . cuaquute au... auiYaDta
(aupaa'"
cil 1\lIlftl, • ceus de leun IUcceI
.un QiIipIa IOUI II parqrapal 7 ci·aprill. i 1& CODciitioD
padut I'

qUI 1. O\l III beaefic:i&i.nl ZD&DiflitaDt leur voioDU dl Ie
percnoir.
I.e decret fizut III c:oaalDbDl daDI IliqueUIi Clue IDa
DifIl&atiDD dl V010D" cievra l'tzlIriJDlr D'ayant pu eDcon
peru. I. ciroi\ commUD I'appuque pour cene ZD&DiflitatioD
de vololn' aus comm"l'ins-pnaeurs OU officien Ylndturl ;
2- L'upJ'IIIion ClIUYNlllftpiUquII et pluaqulI comprtDQ:
III peiDWNI. III cillliDl. III lC'Uipturu et I.. rebunI orisi·
nalil ciaDI UIUI III cu. III 1ft\'UnI It I.. tapiuenll Ion·
qu'ellea ODt II caract.iIrt d'C2UVrt onlinal. dans I.. CODciitioJII
tis... par dll acconil iDWl"ftDUI entre Ia Chamare atiorwe
d.1 commi"'NI.pnHUrs It lei repreaent.antl dn croupe
IDeDta d'autaurs iDtereull:

3" Lea tIZUI oriciDaus d. C2UVI'tI Iitterairel et mUlica! ..
ne IODt pu d. CllUvrn IftpQiqu.. et ne donalnt j&mall
n&I8IUICI au droit elt luila ;
." LIS Iivrn. melD. CODttDlDt du rravures. n. donaeat
n,ilMPCI au droit d. luila que pour la reuure onrmaie qui
J. habille. 0'1 pour lei elllllDi onrmaus qui peuYlnt y iUt
iDIU8I :
5" I.e droit dl IUlla D'in ue~ qUI Iur II vente d.. C2UVrtI
donI.Ie pra d'adjuciicatioD'ut i,ai 0'1 lupineur i 100 frlnCl
et il est pe~ .ur la tot.aUu ciu pri1.
S'U I'alit d'uDe reuure ou cl'UD ci. ..ia iDlini daDS un livre.
Ie droit de .wte. n'.t pe~ qUI Ii la portloa de pm tift·
rente i la reliure ou au citlllD. d'apre. I'tlt.imation clu
comm'IM're·pnHur, tit 'caie 0'1 lupirieure i 100 franCi :

6" I.e tauz uniforml du droit cieIuite. per~ lur la towiu
clu pra ou cie la portion de pro. elt de 3 ~ ;

(Ir
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7" Aprils II d. . . de I'auteur, III IU[
..... babilicn par
Ia 101 i peraevoU II cUoit dl IWIot qui aubIia.. i leur profit
peaciaDt UD telapt qui De paut ISclcilf Ie dQai ci-d1llUl fid.
IODt I• •uiYUlta :
a) SIS amaen
mimi Ii l'autaur a iDltiwi
UD I',awn ou UD dout.aire UDiwnel :
b) Sel nmtiln ••b
non reul"9aWna (venus i
Ia lucceuioD • elliaut de letar.aire ou dOll&wre universel ou
comme litIDt I'UD dl CII dll'Ditrlt :
c) Le coDjoiDt I\U'Yivut.. mail pour I'usufruit Hulement.
compte tlDU d.. ciroitl d.. hiritiers niHnoatains. s'il en
emte t~t Ulufruit CIIII tD cu cie remariare du conjoint!,
ED CODMqUeDc.. i diCaut de conjoint IUf\'IvaDt et d'hiri·
tien nilervaWrII, I t Ii I'au..ur • lDIDuai un I.,awre ou
donawre UDivlnel. ou Ii I. IUCCIISlon lit d'volue i un
lucc:eueur irrirulier. qw n'en pu un hintier. Ie cirolt de
luitel:'llH d'lue pe~ ;
8" Apre. Ie dices d'ur. hiritier de I'auteur benificialr. du
droit de luite. ce ciroit ne 'UDsilte. pour I I pan. ~u. s'il
laiIII lui-meme d.. biritiers reaen·awres. et auw d. IU1Le.
A dil.-ut d'heritier riHrvawre. la pan de I'hiritier dicide
lcerolt c.:Ue ciu beriDers lun,vantl s'il en estlle: s'il n'en
Ullte pu. Ie drOIt de SWte ceut d'itre pe~ :
9" AUCWl Iyant cause cieI'auteur autre que III lut:eeSHun
ci-deuuI dilipis. auam I~ant cause ci'un ninuer cie I'au·
teur luue q~. lei hintiers mervawrea ne peuvent pre·
tenllre i II percepuon dl.: drOit de IUlte.
Pour I'applicauon pratique cie la loi nou\'flle, tous rensel
lIlelDenti peuvent itre ciemanciis par if:l coc:l1lU1rel-pri·
HUrs et lei officien JDiDistAirieil veDdeura all aecrttanlt de
la Chamore nauonaie ci. . comJDlllaire,-pmeuf5. 6, rile Ros·
sini. i Paris.
On notA que. lans prendre parti de maniere ezpiictte. II
chamare parlit Idopter I'iDtArpretaUOn Qonnee par il COlOr
de c:uaauon (1" d:.J dans Ion arrit cu 19 octOare 19';'';',
Utrillo. en riservant Ie benifice du droit de scitA lUll
tien appartenant • la • femille • cie rlUtAur.
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Comment t.ette-

ARTDEALERS ASSOCIATION OF AMERICA, INC.
575MADISONAVENUE, NEWYORK,N.Y. 10022
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Phone: (212)940-8590
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ARGUMENTS AGAINST THE RESALE ROYALTY
1. The resale royalty is not a royalty. A royalty is a
negotiated payment for the license of a copyrighted or patented
article.
The "resale royalty" is really a tax imposed on the
seller by the government for the benefit of the artist; it is
forced profit sharing.
2. There is a secondary market for the work of only a tiny
percentage of all living artists and those artists who have died
within the past 50 years. The resale royalty, therefore, will
benefit only a tiny percentage of artists -- those which are most
successful. It will also inhibit the sale of those works which are
the most difficult to sell -- those of younger and less successful
artists.
The royalty amounts to a reverse Robin Hood; it takes
from the poor to give to the rich.
3.
When an artist's work is resold at a high price, the
works which the artist has retained and has not sold become more
valuable.
In addition, the artist's prices for new work will
rise. The artist, therefore, does share in the appreciated value
of his or her work.
The number of artists who are exceptions to
this rule are few, and they will receive relatively little
compensation from the resale royalty.
4. More than 99% of all works of art created in a given year
do not appreciate in value; they decline, if they can be sold at
all.
Is it fair that artists share in the rare profit when they
are not asked to share in the usual loss,
5.
If the basic principle behind the resale royalty is
correct, why is it limited to visual artists? Why not apply it
across the board to designers, architects, craftspersons, etc.?
6. The resale royalty is unfair to collectors who take
considerable risks in supporting younger artists. Although most
of that work declines in value, the collectors are not indemnified
by artists and cannot take a tax deduction because collecting is a
"hobby" under the tax laws. With respect to the relatively small
percentage of works which appreciate, however, the seller must pay
federal and state income taxes, as well as an additional 7% tax to
the artist. Collectors must also place the transaction on the
public record by registering in Washington.
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7.
The 7% additional tax coupled with the registration
requirement will have a chilling effect on the art market,
particularly the market for those works which are normally the
most difficult to sell, those of younger artists.
a)
The commercial self-interest of dealers is in
selling the works of their artists. In this respect, the
interests of dealers and artists are tied together. If sales
are inhibited by the resale royalty, dealers and artists both
suffer.
b) Dealers, by virtue of their knowledge and experience
are in the best position to understand the art market and
clearly have a better knowledge of the market than the law
professors and artists who claim that the additional 7% tax
and the registration of sales will do no harm. All economic
studies by disintersted economists support the position that
the additional 7% tax will damage the market.
c) The resale royalty may inhibit purchases by those
who buy only for social status or for investment. But the
motives of buyers are not always clear. Although it is easy
to talk about shaking out a few "undesirable" collectors, the
loss of a few sales can mean a great deal for a young artist
who sells relatively few works.
d) The resale royalty has not worked in California,
where it is widely ignored. The resale royalty is based upon
the French droit de suite. But the existence of this law has
inhibited the development of the healthy art market which
artists need in the small number of countries which have
adopted it. Overregulation of the French art market has
caused its decline. At the same time, England, which has a
less vibrant general economy than that of France but which
does not have the French system of art market regulation, has
developed a very healthy art market.
8.
It is argued that the New York art market has flourished
notwithstanding the high (8-1/4%) sales tax and that the
imposition of a 10% buyers premium has not hurt auction sales.
But these arguments miss the point.
a) The 8-1/4% sales tax is applicable only to works
sold and delivered to New York residents. The relative
number of such sales has actually declined in the past
decade. The New York art market has flourished because of
sales to non-New Yorkers.
b) The buyers premium is not like the resale royalty.
It is really an allocation of the price which the buyer is
willing to pay, partly to the auction house and partly to the
,seller. It is in effect in every major auction house
throughout the world.

9. From our experience with the California statute and the
New York sales tax, we are fearful that pressure will be brought
to evade payment and that a black market in works of art will
develop.
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I have been an art dealer since 1969 when I
became the principal owner of the Coe Kerr Gallery
in New York City which specializes in 19th and 20th
century American works of art.

The gallery is

active in the primary market, representinq living
American artists in the exhibition and sale of
their work.

We

also are active in the secondary

market, which involves the resale of works of art
after they have been sold by the artist.
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I have

worked for many years on behalf of the artists who
we represent. I have sold and bought many works of
art and I have advised many collectors.

My

knowledge of the art market, like that of my
colleagues, is not theoretical and is not academic.
It comes, rather, from long experience in the
field.
The Resale "Royalty" and Sales Registration:
The proposed resale royalty would require the
owner of a work of art to pay the artist 7% of any
profit resulting from the resale of that work,
providing the resale price was more than $1,000 and
more than 150% of the original purchase price, and
the artist has registered with the United States
Copyright Office.

The bill extends this right to

the artist's heirs for 50 years after his death.
It prohibits the artist from exercising his right
to waive payment once the artist has registered.
It mandates the public disclosure through
registration in the Copyright Office of the details
of sales of works of art subject to the bill.
The theory behind the proposed resale royalty
is that visual artists should have a continuing
economic interest in their work, the realization of
which would depend upon resale or successive
2
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resales of their unique creations.

The proposal in

this bill, however, is really a mandatory profit
sharing arrangement or "resale proceed right," a
term which may be closer to the French term droit
de suite.

Indeed, the concept of the droit de

suite comes directly from French law.
The goal of enthusiasts for the droit de suite
is honorable.

After all, the argument that an

artist deserves to share in the profits from his
creations has seductive appeal.

But, anyone who

knows the dynamics of the art market realizes that
this proposal

will have a negative effect on the

contemporary art market in the United states, and
consequently, on contemporary American artists,
particularly young artists who have yet to
establish a real market for their work.
The fact is that, contrary to a widely held
belief, the works of only a very small percentage
of artists appreciate in value; perhaps 300 of
approximately 200,000 working artists, have a
secondary market for their work.

As a consequence,

the proposed resale profit sharing scheme would
benefit only that very small group, which is
comprised largely of already successful artists.
Of course, no one can or should object to a
3
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~roposal

which will benefit even a small group of

artists unless there are countervailir.g
considerations.

In this case, the

co~~tervailing

consideration is the damage which this scheme will
do to the vast majority of other artists - - those

who are less successful than the small number of
artists who will benefit from the bill.
Mandatory profit sharing and sales
~gistration,

if adopted, will damage the market

for works by living artists for a number of
reasons:
First, mandatory profit sharing encumbers
future sales, thereby depressing the art market.
~

matter how it is characterized, the effect of

~is

provision is to impose an additional tax on a

slIer of a work of art, payable to the artist or
~

the artist's heirs.

~perience

~eater

We have learned through our

with other taxes that to impose a

tax on one commodity, which can be readily

~bstituted
~ttern

by another commodity, is to alter the

of demand.

In any market, a reduction in

~mand

inevitably will be followed by a reduction

m the

level of prices and the volume of sales.

According to Stephen E. Weil, Deputy Director
~

the Hirshhorn Museum and author of "Resale
4
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Royalties: Nobody Benefits" (1978), "The most
serious economic problem facing most contemporary
artists is the lack of any broad initial market for
their work ••• What would benefit these artists
most is an increase in the funds available to
purchase works of art.
the resale royalty.

This is the basic flaw of

It does not seek to increase

these funds [but] ••• by imposing a discriminatory
tax on contemporary art, it would reduce such
funds."
Moreover, collectors know that the acquisition
of works by living artists is financially risky
because so few of those works appreciate in value.
When a collector suffers a loss, it is not even tax
deductible.

In the relatively few cases where

there is a profit, the effect of mandatory profit
sharing would be to impose an additional tax on top
of the federal and state taxes.

As a consequence,

there would be a considerable financial inducement
for collectors to concentrate on areas other than
contemporary art where there are fewer risks and
where no mandatory profit sharing is compelled.
fact, we have been told by collectors that they
would move away from collecting contemporary art
should the "resale royalty" be enacted.

5
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In

The situation is exacerbated by the
prohibition in the bill against a waiver by the
artist of the right to share in the collector's
profit on the resale of the work.

Because of the

financial risk involved, a collector might well
request such a waiver when considering the purchase
of a work by a young artist.

But the bill

prohibits the artist from making an informed
choice; the government decides what is in the best
interest of the artist.

The inability of the

artist to waive, even where a waiver

~ould

be

helpful, will make sales more difficult and works
against the interest of artists.
Collectors are further discouraged by the
provision for public registration of sales.

No one

likes to put the details of his or her private
purchases or sales on the public record.

This is a

plain invasion of the right of privacy.

No one can

reasonably deny that this distasteful provision
will have an adverse effect on the art market.
The effect of the mandatory profit sharing
provision is also to make it more difficult for
dealers to handle the works of less established
artists.

6
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In representing an artist, the gallery makes
every effort to promote and advance the artist's
work and the artist's career.
treats all artists alike.

The Coe Kerr Gallery

We spend approximately

$50,000 for each exhibition of one of our artists.
But most of our exhibitions of works by living
American artists are not profitable.

Our

commissions on sales of the work of promising, but
unknown, artists generally are not sufficient to
pay the costs of the exhibition.

Those exhibitions

are subsidized, in effect, by our ability to deal
profitably in

works of more successful artists.

To the extent that a dealer's profit is reduced by
the adverse effect on sales resulting from
mandatory profit sharing, the more difficult it
becomes to subsidize exhibitions of younger
artists.

In the case of smaller galleries, this

could well mean a reduction in the number of
unprofitable exhibitions of younger artists.
Proponents of mandatory profit sharing
incorrectly compare it to the royalties paid to
authors and composers.

They note that novelists

and composers collect royalties from their
creations.

Consequently, it is argued, painters

and sculptors should receive "royalties" as well
7
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when their works are successful.

But this argument

is inaccurate because novelists and composers
receive royalties on infinite reproductions of
their works.

The so-called resale royalty

provision really is a profit sharing arrangement on
the sale of the original work.

It is like

requiring a percentage of the profit on the resale
of a first edition to be paid to the author of the
book.
The analogous argument would be that visual
artists should receive royalties from each
reproduction of the "image" of their work (e.g.,
pictures, post cards, posters, etc.).

But artists

and sculptors presently can, and in fact do, garner
royalties from such reproductions.
An artist who wishes to receive a share of any
profit gained upon resale of his works is free to
incorporate such a provision in an original sales
contract, as some artists now do.

Some argue that

only successful artists have the leverage to enter
into such contractual arrangements.

But this is

the same limited group of established artists who
would be the beneficiaries of the mandatory profit
sharing provision.

It is unnecessary to legislate

such a provision and depress the art market when
8
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these

artists are already free to make such a

contractual arrangement privately.

In essence, the

mandatory profit sharing provision imposes such an
agreement whether or not the artist believes it
desirable in a particular situation.
Artists can effectively "waive" their right to
resale royalties only if they do not register with
the Copyright Office. In that event none of their
works would be subject to mandatory
sharing.

profit

In essence, the proposal creates an all

or nothing trap for artists and dealers alike.
Once an artist registers the artist loses economic
flexibility.

Moreover, registration may make it

more difficult for some artists to find dealers
willing to handle their work.

Some dealers may

prefer to handle works of artists who are not
registered because there are fewer problems in
making sales.
It is also argued by the proponents of
mandatory profit sharing that it is unfair to deny
an artist a continuing economic interest in the
artists work, and that it is further unfair to deny
artists a share in profits which accrue because of
their creative efforts.

There are two theoretical

and one practical economic responses to this
9
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argument:
First, it should be noted that the proposal
for a "continuing economic interest" in the work
applies only when the work appreciates in value.
No one urges such an interest in the more usual
situation of a decline in value of a contemporary
work of art.
Second, it is not unusual in our society for
the purchaser of the product of the creative
efforts of another to profit from those efforts.
For example, architects, designers, doctors and
lawyers all provide creative services from which
their clients profit.

If the mandatory profit

sharing principal is valid for artists, why is it
not valid for everybody throughout the society.
There is, additionally, a practical answer to
the so-called fairness argument, and that is that
in most cases artists do share in the appreciation
in value of their work.
One of the responsibilities of a good art
dealer is to provide advice to an artist about the
proper management of his or her body of work.
Generally, a dealer will advise an artist to hold
back or "invest in" the artist's works, in the hope
that the value of the works already in the market
10
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will increase.

Many artists hold back from selling

either as a deliberate choice or because their work
does not sell.

When the market value of one of the

artist's works increases, the value of the
remaining body of works in the artist's possession
also increases.

Moreover, as a general rule the

artist is further rewarded when resale prices
increase; the artist receives higher prices for the
work which the artist currently creates.

In sum,

virtually all artists benefit economically from an
increase in the resale prices of their work even
though they do not share directly in profits.
To understand how the art market functions, we
need only look at the much publicized sale of
artist Robert Rauschenberg's painting "Thaw" in
1973.

I imagine you all are familiar with this

incident, as it is, after all, the watershed case
for all advocates of the resale royalty right.
In 1973, collector Robert Scull sold Robert
Rauschenberg's painting "Thaw" for $85,000 at
auction.

Mr. Scull had purchased the art work

several years earlier for less than $1,000; a price
Mr. Rauschenberg's dealer, Leo Castelli, had
established as the "fair market value" at that
time.

Mr. Rauschenberg reportedly confronted Mr.
11
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Scull after the 1973 auction and exclaimed that he
"had been working his ass off" for Scull to make
that profit.
But, that landmark sale immeasureably helped
Robert Rauschenberg's career.

The market value of

the art works he held in his studio or the dealer's
gallery increased sharply the next day.

The sale

also established a new price level for the artist's
subsequent work.

As someone reportedly remarked,

Scull made Rauschenberg a millionaire!
Art dealers in the United States today are
extremely effective at marketing the works of
contemporary artists.

Without any government

assistance, dealers have played a key role in
making the United States the world's most important
center for the exhibition and sale of works by
living artists with resulting benefits to artists,
dealers and many others.

It has resulted in

increased revenue to the government through
additional taxes.

Now we say to the government:

You haven't helped us; please don't hurt us, and
please don't hurt artists.
The advocates of mandatory profit sharing are
ideologically committed to an abstract principle to
the point that I fear that they are unwilling to
12
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face the adverse consequences.

Those of us who are

experienced in the art market and who are equally
dedicated -- if not more so

to the well-being of

artists know that the price to be paid for the
abstract principle of mandatory profit sharing will
be destructive to the art market and, consequently
to the interests of the vast number of artists.
A cynic might claim that art dealers argue
against mandatory profit sharing solely for reasons
of their own self-interest.

If this is true, then

the self-interest involved is a fear of the loss of
business, i.e. of sales of works by the artists we
represent.

And if our fears are justified -- as

our experience tells us they are -- then the
artists suffer even more than the dealers.
The droit de suite has had an adverse effect
on the art market wherever it has been adopted.
Paris, once the center of the world art market, is
no longer a major center for contemporary art.

The

adoption of the law in California resulted in a
dramatic set-back to what had been a growing art
market.

For example, Sotheby's, one of our two

major auction houses, closed its Los Angeles branch
when consignments of works of artists covered by
the law dropped dramatically.
13
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The gallery

business and sales of works by contemporary artists
in California also declined.

The recent revival of

the California market, mainly in the Los Angeles
area, is directly related to the fact that reality
has set in and the mandatory profit sharing law is
now widely ignored.
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Comment Letter
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copyright Office
James Madison Building
Room 403
First and Independence Avenue, S.E.
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Re:
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_.._ ..

Notice of Inquiry on Resale Royalty Royalties for
Works of Art (Docket No. RM 91-1. 56 F.R. 4110)

Dear Sir:
I am an attorney practicing in the field of copyright law at
the firm of Sidley & Austin in Chicago, Illinois. I am also Vice
President of Lawyers for the Creative Arts, a not-for-profit
organization that provides pro bono legal services to needy
artists. I have reviewed the "Comments on Copyright Office's
Request for Information; Study on Resale Royalties for Works of
Art" by Volunteer Lawyers for the Arts.· SUbject to my comments
below, I agree with these Comments.
The statement in section 2 that the resale royalties for an
artist are parallel to the royalty a writer receives when the
pUblic makes use of his or her book is not really accurate. As
far as I am aware, under the "first sale doctrine" in the United
States, after the first sale of a book, an author does not
receive a royalty when that copy of the book is resold at later
date.
I disagree with calculating the resale royalty rate
according to the gross sales price of the artist's work, as
described in section 2. The overriding purpose of the resale

•

The latest version of the VLA's Comments that I reviewed was
labelled "second draft." My comments are based upon that draft
and my references are to that draft. To the extent that my
comments differ from the VLA's Comments as finally submitted to
the copyright Office, please disregard them.
80

SID LEY

&

A CST I x

CHICAGO

Office of the Register of Copyrights
May 31, 1991
Page 2
royalty is to compensate an artist for the higher resale prices
commanded by the artist's work in later sales (see paragraph 2 on
page 1). It does not serve this purpose, nor does it make sense,
for the artist to receive a royalty if, for instance, the
artist's work is resold at a price that is the same or less than
the price for which it was originally bought. This seems to me
to be a windfall profit for the artist. Therefore, I believe
that the resale ro:ralty rate should be calculated according to
the added value of the work, as described in footnote (6).
With regard to the issue of an administrative agency for the
resale royalty system discussed in section 5, the existing
Copyright Royalty Tribunal may be an alternative to forming a new
private artists' rights society. Although substantial
administrative changes would be required for the CRT to assume
such responsibility, it may be more efficient than starting a new
enforcement society.
Also with regard to the administration of the royalty
system, I believe that in order to make a royalty claim for a
work, the artist should be required to register the work and the
artist's name and address in a central registry. Such a
registration system would provide a desirable degree of certainty
as to whether a particular work is sUbject to the royalty and, if
so, it could provide information as to how and where to locate
the artist.
With respect to the assignability of the right to collect
and enforce the resale royalty rights, addressed at the end of
section 5, I believe that an artist should be able to assign the
right to his or her creditors. This could benefit an artist to
the extent that the artist can use the present value of the
resale royalty right to satisfy his or her debts.
Likewise, I disagree with the statement in section 6 that
the resale royalty rights cannot be attached by creditors. If
the resale royalty is income for the artist, I see no
justification to treat it differently from other forms of income
or property, such as the work of art itself or the income the
artist is entitled to receive from the original sale of the work.
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As
support
Request
Art" by

I stated above, other than for the foregoing comments, I
and agree with the "Comments on Copyright Office's
for Information; study on Resale Royalties for Works of
Volunteer Lawyers for the Arts.

Respectfully SUbmitted,

~/~

Andrew L. Goldstein

cc:

Lawyers for the Creative Arts
Volunteer Lawyers for the Arts
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COMMENTS OF THE
AMERICAN SOCIETY OF MAGAZINE PHOTOGRAPHERS
ON COPYRIGHT OFFICE STUDY
ON RESALE ROYALTIES FOR WORKS OF ART
The American Society of Magazine Photographers (ASMP) is the
nation's largest organization representing the interests of
freelance professional photographers working in the fields of
editorial, corporate, fashion and advertising photography.
ASMP's 5,000 members reside throughout the united States and must
meet exacting professional standards before qualifying for
membership in the organization.

Through its 35 chapters in 24

states, its headquarters in New York and its activities in
washington, ASMP has established a national presence on issues of
concern to freelance photographers.
Many of these issues arise under the copyright laws, for
they provide the legal basis by which photographers control and
benefit from reproduction and distribution of their images.

Over

the last few years, ASMP has sought to preserve the copyright
rights of its members through the courts and the Congress.

ASMP

vigorously supported the position of James Earl Reid in CCNV v.
Reid, 490 U.S. 730 (1989), and testified in support of proposed
legislation (S. 1253) to confine the work made for hire doctrine
to the narrow limits intended by Congress in enacting the 1976
Copyright Act.
During Congress' consideration last year of the Visual
Artists Rights Act of 1990, ASMP urged that photography not be
excluded from the definition of a "work of visual art."
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argued that photographers, no less than painters and sculptors,
were every bit as deserving of the protection afforded by the new
rights of attribution and integrity.

This position was

influenced by three principal considerations.

First, photography

is a means of creative expression that reflects the unique
artistic perspective and skill of the photographer.

Second, no

basis in the copyright law or the arts exists to justify
discriminating against photographers as authors and artists.
Third, since photography is entitled to the full range of
protection afforded by the 1976 Copyright Act, any amendment to
that statute to provide for so-called "moral rights" should be
consistent with the approach of the 1976 law.
When the Visual Artists Rights Act of 1990 was enacted, the
definition of a "work of visual art" included a limited class of
photography.

section 101(2) of the Act defines a "work of visual

art" as "a still photographic image produced for exhibition
purposes only, existing in a single copy that is signed by the
author, or in a limited edition of 200 copies or fewer that are
signed and consecutively numbered by the author."
Now that the Copyright Office is stUdying the feasibility of
resale royalty legislation, ASMP's position is premised on the
same considerations mentioned above with respect to the Visual
Artists Rights Act.

ASMP strongly supports the enactment of

resale royalty legislation, and even more strongly urges the
copyright Office to include photography as a work of art for
which resale royalties must be paid in the event a favorable
85

-

3 

recommendation on such legislation is made to Congress.

The

basis for ASMP's position, together with its responses to the
questions posed in the Copyright Office's Notice of Inquiry, are
set forth below.
A.

Impact of Resale Royalty Legislation
1.

Would resale royalty legislation promote or

discourage the creation of new works of art, and if so, how?
Based on its experience in the photography market over
the last 50 years, ASMP believes that the enactment of resale
royalty legislation would promote the creation of new works of
art, and of new photographic images in particular.

An

established market presently exists for the purchase and resale
of single or limited edition prints of photographic images,
although the prices that such images command usually do not rise
to the level achieved in the resale market for paintings.

There

are instances, however, in which the renown of the photographer
makes his or her images highly sought-after in the resale market.
For example, limited edition prints of Ansel Adams photographs
such as "Moonrise over Sand" have sold in the $80,000 range.
Recently a record was set when a photograph of Charles Sheeler
sold for $160,000.

The images of other photographers such as Man

Ray, Walker Evans, Diane Arbus, Robert Ketchum, Winston Link, and
Irving Penn are in great demand in the resale market.
Most artists, photographers included, suffer from a
fundamental problem, which serves to illustrate why a resale
royalty provision would be beneficial.
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photographic images are created and sold, the photographer is
generally unknown.

As a result, the prices that the images

command are usually low -- indeed are often in the $100-300
range.

Like painters, photographers achieve recognition in the

marketplace, if at all, after many years of effort.

If

commercial success is finally achieved, the resale prices for the
photographer's images created in the past dramatically increase.
But again like painters, photographers do not directly benefit
from the rise in resale prices.

If they (and their heirs) were

able to do so by means of a resale royalty right, a powerful
incentive to create new photographic images would be established.
The copyright laws currently provide one set of
incentives, but they exist only with respect to the reproduction
and distribution of original and derivative images.

Resale of

tangible works of art is beyond the purview of the present
copyright laws, and it is this gap which a resale royalty
provision should fill.

The promise of securing some benefit from

a heightened market appetite for resale of single or limited
edition prints would provide another incentive for photographers,
many of whom struggle throughout their careers to keep working.
The ultimate beneficiary of a resale royalty scheme
would be the pUblic, especially in the case of photographic
images.

Photography is the one form of art to which virtually

the entire pUblic is exposed on a daily basis.

The power of the

photographic image to convey emotion, evoke a mood or generate a
visceral response is well documented in pUblishing, advertising
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The pUblic's appreciation for that

power is, of course, enhanced by the widespread availability and
use of cameras, which enable all persons to be photographers of
one sort of another.

Given this familiarity and appreciation for

the photographic image, a pUblic policy that offered additional
incentives to professional photographers to create new works
would well serve the public interest underlying the copyright
laws.
2.

How would the legislation affect the marketplace

for works of art sUbject to such a requirement?
Resale royalty legislation would not adversely affect
the marketplace for photographic images sUbject to such a
requirement.

There is simply no basis for presuming that the

existence of a resale royalty would significantly inflate prices
set by sellers of photographs, or would in any way discourage
prospective buyers from purchasing photographs.

To the extent

that sellers responded to the resale royalty requirement by
increasing prices of single or limited edition photographs, any
such increase is likely to be incremental, and in any event would
not have any appreciable effect on the market.
B.

Scope of Resale Royalty Legislation
1.

If resale royalty legislation is appropriate, what

form should it take?

For example, what categories of works of

art should it cover?
Resale royalty legislation should apply at a minimum to
all categories of works covered by the Visual Artists Rights Act.
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Of particular concern to ASMP is that photography be included in
the categories of works covered by resale royalty legislation.
If the fundamental purpose of such legislation is to enable the
artist to share in the economic growth of his or her own work
(growth attributable to the artist's reputation achieved through
skill and hard work over an extended period of time), then
photographers are no different from painters, sculptors or other
fine artists who work in other media.

Photographers, like these

other artists, are unable to profit from the appreciation in the
value of their own work -- which under current law is an
opportunity reserved to the seller, through no talent or effort
of his own.

Since the increase in the value of a single

photographic print or limited edition print over time is
attributable only to the market's appreciation for the
photographer's work, it is equitable to permit the photographer
at least to share in the profits earned from that increase in
value.
At a minimum, the class of photography covered by the
Visual Artists Rights Act should be sUbject to the resale royalty
requirement.

But the copyright Office should consider expanding

the category of photographic images eligible for resale royalty
benefits beyond the narrow confines of the limits prescribed
that law.

by

There is no reason, for example, to restrict resale

royalties to photographic images produced for exhibition purposes
only.

Many single or limited edition photographic prints on the

resale market were not taken for exhibition purposes only, and
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thus would not be eligible for resale royalties if the Visuai
Artists Rights Act definition is adopted.

Given the purpose of

the resale royalty provision -- to allow the artist to benefit
from the increase in market value of his work -- it should make
no difference whether the photograph was taken for exhibition
purposes only, for a variety of purposes one of which was
eXhibition, or exclusively for some other purpose.
2.

Should there be a threshold value for works to be

sUbject to the requirement, and, if so, what should that amount
be?
ASMP believes that a threshold value is appropriate
simply for ease of administration.

Based on its knowledge of the

photographic market, ASMP suggests that $250 be adopted for
threshold resale prices for photographic images.

While this

figure may not be appropriate for paintings, the market varies
significantly depending upon the type of work of art involved,
and photographs as a rule simply do not command the prices that
paintings do in the resale market.
3.

What should the amount of the resale royalty be

and how should it be measured -- by a percentage of the
reseller's profit, the net sales differential, or some other
measurement?
ASMP believes that a reasonable royalty percentage
should be 5%, calculated on the basis of the gross sales price as
provided under California law.

Ca. civil Code

§

986(a).

The 5%

figure would allow the photographer to secure a fair share of the
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increase in value of the work.

Calculation of the amount due on

the basis of gross revenues is the only way to avoid the
complexity and confusion that would inevitably be associated with
any attempt to base the royalty on a percentage of the seller's
profit.

If the artist's royalties were tied to a percentage of

the seller's profits, disputes over the amount and method of
calculating those profits would be invited, and the system simply
would not work.
C.

Beneficiaries
1.

Who should benefit from the requirement?

For

example, should it be limited to works created in the united
states, or should it also include works of foreign origin sold in
the united states?
The principal beneficiaries of the resale royalty
requirement should be American artists.

Irrespective of where a

work is created, any artist who is a citizen of or resides in the
United states should be eligible for resale royalties as long as
his work is either sold in the United states or is sold abroad by
a seller who resides in the United states.

As for works created

by foreign artists, it is fair to afford them resale royalty
rights only if their countries grant reciprocal rights to
American artists.
D.

Term, Descendability and Retroactivity
1.

What should the term of any resale requirement be?

Should it be coextensive with the copyright in the work?
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The resale royalty requirement should be coextensive
with the copyright in the work.

Adoption of the copyright term

is preferable to the limitation to the life of the author of the
rights conferred by the Visual Artists Rights Act.

Both resale

royalties and copyright rights are intended in part to establish
incentives that result in economic rewards appropriate to
encourage creativity.

Given this consistency of economic

purpose, both resale royalty and copyright terms should be the
same.
similarly, just as copyright rights are descendible, so
too should the resale royalty rights be passed to heirs, legatees
or personal

representatives~

2.

Should or can the right be applied retroactively

to works in existence at the date of enactment of any
legislation?
ASMP believes that the resale royalty rights should
apply to works created before the effective date.

While any

retroactive effect on past transactions involving existing works
would be unlikely to pass constitutional muster, simply imposing
the resale royalty requirement on future transactions involving
existing works would not cause disruption of settled
expectations.

At worst sellers may respond by raising prices of

existing works above the level they may have anticipated prior to
enactment of resale royalty legislation.

Conversely, application

of the resale royalty requirement to existing works would have
tremendous beneficial effects for American artists who presently
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do not share in profits from resale of thousands of existing
works of art.
E.

Enforcement. Collection. Registration
1.

Should there be any enforcement mechanisms,

central collecting societies, or registration requirements?

Who

should record the initial and subsequent sales price?
As a means of ensuring compliance with the resale
royalty requirement, sellers of works of art should be required
to report all transactions to the Register of Copyrights.

The

identity of the seller, the date of the sale, the amount of the
selling price, and the amount of the royalty should be disclosed
in the seller's filing in the Copyright Office.

The initial

sales price should be reported by the artist or his
representative.

Precedent for such a recordation system exists

under section 113{d) (3) of the Copyright Act (section 604 of the
Visual Artists Rights Act), which provides for the recordation of
information related to a work of visual art incorporated into a
building.
To be effective, the reporting obligation must have
teeth.

Accordingly, any resale royalty legislation should

include a penalty provision requiring a seller to pay to the
artist at least three times the amount of the royalty for failure
to record a sale.

The legislation should expressly authorize the

artist t"O collect "treble royalties" from the seller in an action
in federal court.
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ASMP believes that central collecting societies would
play a crucial role in a successful resale royalties scheme.
Whether this function is performed by a single new collection
society acting on behalf of all artists, or by various existing
organizations representing the interests of artists, it is clear
that individual artists cannot reasonably be expected to
administer and collect resale royalties.
The collecting societies must be authorized to enforce
the resale royalty rights of individual artists.

The legislation

should permit artists to assign the right to collect and enforce
their resale royalty rights to private collection societies, and
should authorize those societies to bring enforcement suits on
behalf of their members.
2.

How will the system work if a work of art is

presented as a gift, donated, or exchanged in a barter
transaction?
An artist should not receive a resale royalty in
circumstances in which a work of art is transferred by gift.
While the recipient of the gift is "profiting" from the
transaction in the sense that no compensation is paid, the seller
is receiving at most a tax deduction as a result of the
transaction.

Under these circumstances, where no funds are

actually changing hands, it would be unworkable to require the
seller to pay a resale royalty.
The same result should not obtain in a barter
transaction where the owner of the work of art is receiving
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property in exchange for that work.

As long as the value of that

property meets the threshold $250 level for photography, the
owner of the work of art should be required to pay a resale
royalty.
F.

Waiver and Alienability
1.

Should the right be waivable or alienable?

The resale royalty right should not be waivable by the
artist if it is to effectively ensure his or her participation in
the increase in economic value of a work over time.

Most

artists, including photographers, have little bargaining power,
especially in the early stages of their careers.

If the resale

royalty right were waivable, the initial purchaser of a work of
art would insist upon waiver of the right as a condition of the
sale, especially if he or she planned to sell the work in the
future.
For similar reasons, the resale royalty right should
not be alienable.

If it were, speculators would be encouraged to

bUy up resale royalty rights of promising artists, and the
ultimate beneficiaries of the right would be investors rather
than artists.
G.

Preemption
1.

Should the California law be preempted in the

event of a federal law?
One of the advantages of a federal resale royalty
system would be nationwide uniformity and applicability.

If that

advantage is to be realized, federal resale royalty legislation
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should preempt the California law at least as to works that are
covered by both legislative schemes.
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Comments on Copyright Office's Request for Information;
Study on Resale Royalties for Works of Art
by Volunteer Lawyers for the Arts

Volunteer Lawyers for the Arts ("VLA") is a
New York not for profit organization which provides
free art-related legal assistance and education to
artists and arts organizations in all creative fields
otherwise unable to afford such services.

VLA's

clients include visual artists working in all media, as
well as some of their representative organizations.

As

will be discussed below, VLA supports the enactment of
legislation which would permit artists to share in the
proceeds generated by subsequent sales, or "resales",
of their works.

VLA's comments are endorsed by the

following not-for-profit organizations which assist
artists and art organizations in their geographical
regions:

The Connecticut Volunteer Lawyers for the

Arts; Connecticut Advocates for the Arts; Cleveland
Volunteer Lawyers for the Arts; Lawyers for the Crea
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tive Arts; Resources and Counseling for the Arts; St.
Louis Volunteer Lawyers and Accountants for the Arts;
Washington Area Lawyers for the Arts.

(See Appendix

for additional information with respect to these
organizations).
As an artist gains public recognition, his or
her work can generally command higher resale prices.
Although profits realized on the resale of a work are
due in large part to the artist's reputation, under
current law the visual artist does not share in the
economic benefit.

This inequity can be redressed in

part by the enactment of resale royalty legislation.
Resale royalties are intended to provide an economic
benefit for visual artists analogous to the royalty
rights currently enjoyed by composers and writers.
VLA will address in turn the questions raised
in the Copyright Office's notice dated February 1,
1991:
1. Would resale royalty legislation promote
or discourage the creation of new works of art and if
so, how? How would the legislation affect the market
place for works of art subject to such a requirement?
VLA believes that the adoption of a national
resale royalty policy would encourage the creation of
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new works of art by recognizing that visual artists,
like writers and composers, have an ongoing relation
ship with the fruits of their creativity and should
share in the proceeds these works generate.

Resale

royalties should not hurt the American art market.

The

art market is already accustomed to incurring certain
charges on the sale of artwork,

~.,

commissions from

consigners and buyer's premiums to auction houses.
Moreover, a substantial number of collectors are art
lovers who purchase art for more than anticipated
economic gain - many enjoy the aesthetics of the
artwork and wish to encourage the art world.

VLA

believes that the American art market can easily accom
modate a modest resale royalty for the artists.
Resale royalty legislation should be uniform
and on a federal level rather than on a state-by-state
basis, so that sellers of artworks cannot circumvent
the legislation by selling in a state which does not
recognize resale royalties.
Moreover, if resale royalties were imposed on
a state by state basis, it is possible that an artist
in a resale royalty jurisdiction would have to discount
his original offering price to remain competitive with
non-resale royalty jurisdictions.
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If imposed at a

national level so that all sales were affected
uniformly, resale royalties should not be viewed as a
negotiable term which would result in decreased sales
prices.
In light of the fact that many countries now
recognize resale royalties, it is less likely that the
imposition of a federal resale royalty would move the
American art market outside of the U.S.

Currently 28

jurisdictions recognize resale royalties, including:
France, Germany, Italy, Belgium, Brazil, Spain, Chile,
Hungary, Peru, Czechoslovakia, Turkey, The Phillipines,
Uruguay, Portugal, Luxembourg, Monaco, The Congo, The
Ivory Coast, Senegal and the State of California. (1)
In France, for example, studies have shown
that droit de suite has been successful, and that the
French art market has continued to thrive.

According

to data supplied by Adagp (Societe des auteurs dans les
arts graphiques et plastiques), a private organization
representing the interests of graphic and plastic
artists in France, substantial resale royalties were

(1) The resale royalty right is currently applied
systematically in France, Germany, Belgium and Hungary.
Unpublished work by Liliane de Pierredon-Fawcett (Cen
ter for Law and the Arts, Columbia University School
of Law), herein referred to as Fawcett.
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collected in France from 1987 through 1990:
(FF in millions)
1987

1988

1989

1990

11

26

51

80

($1.9 million)

($4.5 million)

($8.8 million)

($13.8 million)

The European Community has placed resale
royalty rights legislation on its agenda and is likely
to put increasing pressure on the United Kingdom and
other non-resale royalty rights countries to conform
and recognize these rights.

VLA believes that U.S.

recognition of resale royalty rights is appropriate and
that such recognition will support the current col
laborative European efforts.
2. If resale royalty legislation is
appropriate, what form should it take? For example,
what categories of works of art should it cover?
Should there be a threshold value for works to be
subject to the requirement, and, if so, what should
that amount be? Should there be a threshold require
ment for an increase in value for the requirement, and,
if so, what should the increased amount be? What
should the amount of the resale royalty be and how
should it be measured: by a percentage of the resaler's
profit, the net sales differential, or some other
measurement? Should the net sale differential be
adjusted for inflation?
VLA believes that resale royalty legislation
should be modeled on the French droit de suite, which
assesses a percentage of the total gross price of each
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sale, regardless of whether the work has increased in
value since its last sale.

Just as a dealer is paid a

commission on the sale of a painting regardless of
whether the painting sells for a higher or lower price
than the previous sale, so, too, the artist should be
paid a resale royalty on resale, regardless of whether
the artwork is sold at a profit.

A resale royalty

right structured in this manner is clear, practical and
easy to administer.
The underlying rationale is that the resale
royalty payable to the artist is the artist's share of
the economic exploitation of his or her work.

The

French droit de suite is parallel to the royalty that
a writer receives when the public makes use of his or
her book.

Other analogies include mechanical royalty

payments to composers for sound recordings and rental
royalty payments to the authors of sound recordings and
computer software.
The resale royalty right should apply to all
original works of visual art which are afforded moral
rights protection under the Visual Artists Rights Act
of 1990.

These include: paintings, drawings, limited

edition sculptures, limited edition prints and limited
edition photographs.

In addition, the resale royalty
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right should extend to illustrated manuscripts and
works of art in glass (not affixed to real property).
The royalty right should not extend to jewelry and the
work of architects, where the materials have value
independent from the artist's work.
California, which is the only state which has
enacted resale royalty legislation, provides the artist
with a 5% resale royalty on gross resale proceeds.
French law provides a royalty of 3%.

The vast majority

of countries that have adopted a collection system
based on a percentage of sales price have fixed the
rate at 5% of the proceeds from the sale of the
work.(2) VLA believes that a resale royalty rate of 5%
of gross resale proceeds would adequately protect the
economic rights of artists, without unduly affecting
the art market. (3)

(2) Fawcett
(3) Another approach to be considered is that of
"intrinsic value", or "valued added." The underlying
rationale is that the increased value which is later
recognized in a work has always been there and is due
solely to the artist's creative labor. In order to
compensate the artist adequately and to avoid unjust
enrichment of the investor, the artist should share in
the increased value. Countries which have adopted the
value added approach vary widely on the percentage
assessed, and generally have not been successful in
implementing collection of resale royalties. Because
of the complexities involved in this approach, VLA
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For purposes of administration, it is
advisable to have a threshold resale price before works
will be subject to resale royalty provisions.

Examples

of existing thresholds (with resale royalties assessed
against gross proceeds) follow:(4)
(i)
(ii)

The California Resale Royalty Act - $1,000
The French droit de suite right - FF 100
(approximately $17)

(iii)

The German droit de suite right - DM 100
(approximately $60)

In their "droit de suite legislation har
monization project," the European Community provides
for a minimum of $250 EUA (about FF 1,500, or $260).(5)
VLA believes that $750 is a reasonable threshold resale
price.

PaYment of a resale royalty on works which sell

for less than $750 would impose an undue hardship on
the administration of the resale royalty system without
providing a sufficient benefit to the artist.
If resale royalties are paid on the gross
sales price rather than on the increase in value, there

believes such a system should not be adopted in the
U.S.
(4) Fawcett
(5) Fawcett
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is little reason to adjust for inflation; the resale
royalty would also be paid in inflated dollars. (6)
The resale royalty right should apply to all
resales and exchanges, whether at auction or through
dealers, galleries or museums. (7)

Although difficult

to monitor, private resales should also be covered.
In order to encourage dealers to promote
sales and help build an artist's reputation, a provi
sion similar to the California provision exempting
intra-dealer sales within the first ten years of the
initial sale (Ca. Civ. Code S986(b)(7»

is worthy of

serious consideration.
3. Who should benefit from the requirement?
For example, should it be limited to works created in
the United States, or should it also include works of
foreign origin sold in the United States? What are the
international implications of such decisions? How is
the issue handled in foreign countries and in California?

(6) If, however, the legislation were to provide resale
royalties on added value, the depreciated value of the
dollar at the time of resale should be factored in so
that the true added value could be ascertained, which
would complicate administration of the right. It
should be noted that although the German droit de suite
is based on the "intrinsic value" theory, in practice
the resale royalty is a flat percentage of gross sales
proceeds.
(7) However, dealer practices should be taken into
account so that certain dealers and galleries are not
penalized. If, for example, a dealer purchases a work
from an artist rather than taking the work on consign
ment, the dealer's first sale should not be treated as
a resale for purposes of resale royalties.
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VLA believes that resale royalty legislation
should be enacted to protect the American artist and to
encourage and support art as a vital part of American
culture.

The resale royalty right should apply to

visual artists who are either citizens or residents of
the United States whose works are either (i) sold in
the United States or (ii) sold outside of the United
States by a seller who either resides in or is
domiciled in the United States.

The work need not have

been created in the United States.

Resale royalty

rights should also be granted to those foreign visual
artists whose countries provide reciprocal rights to
American visual artists.
The French law extends droit de suite protec
tion (i) to those foreigners whose countries give the
reciprocal right to French artists and (ii) to foreign
artists, although there is no reciprocity, who have
participated in the life of French art and have been
domiciled in France for at least five years (whether or
not consecutive).
The California law protects an artist who, at
the time of resale, is either a U.s. citizen or a
resident of California who has resided in California
for a minimum of two years, and applies only to sales
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which take place in California or sales which take
place out of California provided the seller resides in
California.
4. What should the term of any resale
requirement be? Should it be coextensive with the
copyright in the work? Should the right be descend
ible? Should or can the right be applied retroactively
to works in existence at the date of enactment of any
legislation?
For ease of administration and uniformity,
VLA believes it would be fair for the duration of the
resale royalty right to be coextensive with the
copyright in the work.

The Federal copyright duration

under the Copyright Act of 1976 is the life of the
author and fifty years after the author's death.
In France, the duration of the droit de suite
is the life of the artist plus fifty years, which is

the equivalent of the copyright duration.

The Califor

nia law creates the resale royalty right for the life

of an artist and confers the right to the artist's
heirs, legatees or personal representatives for an
additional twenty years.
Although the right should be inalienable,
except as discussed in Section 6 below, the right
should be descendible in a manner analogous to
copyrights.
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VLA believes that the resale royalty right
can and should be applied retroactively to works in
existence at the date of enactment of legislation.
Such a retroactive application would not unconstitu
tionally impair contracts or violate due process. (8)
The public interest would be served by retroactive
legislation by improving the welfare of artists who
have already created works of art.

Furthermore, given

the volatility of the art market and the fact that art
is generally purchased for its aesthetic qualities as
well as for investment, it is unlikely that retroactive
application of resale royalties would substantially
disrupt the purchaser's expectations or would have
altered the purchaser's decision to purchase the work
of art.

Retroactive application of the legislation

would be consistent with the legislation's goal -- to
encourage and support artistic endeavors as a vital

(8) See Morseburg v. Bal~on, 201 U.S.P.O. (BNA) 518
(C.D. Cal., Mar. 23, 197 ). (The Ninth Circuit upheld
the constitutionality of the California Resale Royal
ties Act which retroactively applies the obligation to
pay royalties pursuant to contracts executed before the
effective date of the Act.); usef¥ v. Turner Elkhorn
MiRila Co., 428 u.s. 1 (1976).
The Supreme Court
up e
a Federal statute against a Fifth Amendment
challenge that the statute retroactively required
employers to pay compensation to workers who contracted
black lung disease, although no such compensation was
required by contract.)
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part of American culture.

s. Should there be any enforcement
mechanisms, central collecting societies, or registra
tion requirements? What are the experiences in foreign
countries and in California with these problems? Who
should record the initial and subsequent sales price?
How will the system work if a work of art is presented
as a gift, donated, or exchanged in a barter transaction?
VLA believes that it is essential to monitor
and implement the collection of resale royalties
through private artists' rights societies.

These

societies would play the same essential role in the art
world as organizations such as A.S.C.A.P. and B.M.I.
play in the music world.

The French law is generally

regarded as successful in large part because of exist
ence of central private organizations, known as SPADEM
and Adagp.(9)

SPADEM and Adagp represent virtually all

French artists, monitor most auction sales and collect
royalties for their members.
In France, the private artists' societies
entered into negotiations with The National Chamber of
Auctioneers to establish rules for monitoring and
collecting the droit de suite.

In practice, every new

membership in an artists' society is reported to The

(9) J.E. McInerney III, California Resale Royalties
Act: Private Sector Enforcement, 19 U. of S.F. Law Rev.

1,4 (1984-85).

-14

110

National Chamber of Auctioneers, which then informs its
members.

The artists' societies currently receive all

sales catalogues and trade journals which enable the
societies to monitor resales.

Monitoring of the rare

uncatalogued sale is conducted by sworn agents present
at the sale.
When a members' work is sold, the private
society completes a "memorandum of account," which
contains the name of the artist, the title of the work
sold and the date of sale.

The memorandum is then sent

to the auctioneer, who completes the form by filling in
the sales price and returns the form, along with the
paYment, to the artist's society. (10)
Galleries, auction houses and dealers in the
United States generally maintain accurate records, so
that a system similar to the French collection system
could easily be implemented here.

There are already

artists' rights societies in existence in the U.S.

In

addition, new organizations could be formed which could
assume the responsibilities of monitoring and collect
ing resale royalties.

These private organizations

should be compensated for their essential role in

(10) Fawcett. A procedure still needs to be imple
mented in France for sales made through a dealer.
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protecting the individual artist's rights by charging
an administrative fee, to be paid directly from the
resale royalties collected.

The commissions charged by

private collection societies generally do not exceed
15% of the resale royalties collected. (11)
VLA believes that the formation of private
artists' societies to enforce the individual artist's
rights will enable artists to have meaningful rights
which would otherwise be hollow if the artists were
required to monitor sales themselves.

In addition,

artists would be further empowered by the existence of
a strong organization or organizations which would
serve as a collective voice for artists who,
individually, might not be heard.
To enable the private artists' rights
societies to monitor sales of art works effectively,
VLA believes that the legislation should contain a
mandatory disclosure provision.

The seller's failure

to disclose sales information should be subject to a
penalty -- perhaps three times the royalty owing
(analogous to treble damages in antitrust actions).
Laws which do not contain a disclosure

(11) Fawcett

-16

112

obligation generally have not been successful.

The

German resale law, for example, originally did not
require the public disclosure of the seller's identity,
so that the artist had no effective way to monitor the
resales of his or her art.

However, subsequent legis

lation in 1972 granted the author, through a collecting
society, the right to demand disclosure of the name and
address of the seller as well as the sales price. (The
auctioneer or dealer may still refuse to release this
information by paying the droit de suite).(12)
Similarly, the California law does not require
public disclosure of a sale.

In an effort to address

the enforcement problems inherent in the statute, the
California law was amended in 1982.

The statute, as

amended, allows the artist to assign the right to
collect his or her resale royalties to another
individual or entity.
Artists must be able to make limited assign

(12) Legislation in 1983 has extended the German social
security system to artists, requiring dealers to pay to
social security 5% of the amounts they paid each year
to living artists to cover the employer's share. Bild
Kurst, the collection society which represents the
majority of German artists, has entered into a contrac
tual joint settlement with the art dealer organization
requiring an annual lump-sum paYment that covers the
social security assessment and the droit de suite.
Fawcett
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ments (not waivers) of the right to collect and enforce
their resale royalty rights to the private enforcement
and collection agencies.

The formation of private

agencies to enforce collection should be able to over
come one of the primary weaknesses of the California
Act -- that is, the inability or unwillingness of
individual artists to bring suit to enforce their
rights.
In keeping with the theory that an artist is
being compensated with a resale royalty for the
economic exploitation of his or her work, the artist
should not receive a resale royalty if a work of art is
presented as a gift.

However, if a work of art is

exchanged in a barter transaction, the artist should
receive a resale royalty if the fair market value of
the property received in exchange for the artwork
exceeds the threshold amount.
6.

Should the right be waivable or alienable?

The right should not be waivable or alienable
(except for enforcement and collection purposes dis
cussed in Section 5, infra), since the right is
designed to confer benefits to the artist upon the
economic exploitation of his or her work over a period
of time.

The artist is generally in a poor bargaining
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position on the initial sale.

If the resale right were

waivable, VLA believes that artists would consistently
be

pressured into waiving the right, thereby rendering

the legislation ineffective.
The artist should also be protected from
subsequently transferring his or her future interests
for an unfair price due to the generally poor bargain
ing stance of artists.

In addition, if the right is

not transferrable, it cannot be attached by creditors.
7. Should the California law be preempted in
the event of a federal law?
In the event of the adoption of federal
resale royalties legislation conferring benefits to the
artist equal to or greater than those currently
provided by the California law, the California law
would no longer be needed.

Accordingly, the California

law should be preempted upon the enactment of federal
resale royalty legislation.

NOTE: Volunteer Lawyers for the Arts gratefully
acknowledges the contribution of Debra R. Anisman,
Esq., associated with the law firm of Davis Polk &
Wardwell, New York, New York, in preparing this submis
sion. These comments represent the viewpoint of Volun
teer Lawyers for the Arts. They do not necessarily
represent the position of any individual associated
with that organization.
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Appendix
1.

The Connecticut Volunteer Lawyers for the

Arts is a program supported by The Connecticut Bar
Association's Committee on Arts and the Law and The
Connecticut Commission on the Arts.

(Address: 227

Lawrence street, Hartford, CT 07106)
2.

The Connecticut Advocates for the Arts is

a non-profit lobbying organization dedicated to enhanc
ing support for artists and the arts.
3.

Cleveland Volunteer Lawyers for the Arts

is a section of the Cleveland Bar Association of Ohio
that provides volunteer legal services to qualified
artists and arts organizations as well as speakers on
arts-related subjects.

(Address: c/o Cleveland Bar

Association, 113 st. Clair Avenue, Cleveland, OH
44ll4-l2~3)

4.

Lawyers for the Creative Arts is a not

for-profit organization which provides free arts
related legal assistance and education to artists and
art organizations throughout Illinois.

(Address: 213

west Institute Place, suite 411, Chicago, IL 60610)
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5.

Resources and Counseling for the Arts is

a non-profit organization based in st. Paul, Minnesota.
Its mission is to assist Upper Midwest independent
artists and non-profit arts organizations by helping
them gain access to materials and resources that will
improve their professional and business management
skills.

(Address: 416 Landmark Center, 75 West 5th

street, st. Paul, MN 55102)
6.

st. Louis Volunteer Lawyers and Account

ants for the Arts offers free legal and accounting
assistance to income-eligible artists and small arts
organizations.

It also offers related educational

programs in art law and business.

(Address: 3540

Washington, st. Louis, MO 63103)
7.

Washington Area Lawyers for the Arts

(WALA) is a non-profit organization providing free
legal services for low-income artists and arts
organizations in the greater Washington area.

More

than 250 attorneys volunteer through WALA to provide
counsel for arts related legal matters to artists of
all creative disciplines.

(Address: 1325 G street,

N.W., Lower Level, Washington, D.C. 20005)
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May 22, .--=.l::t.-9-:t..9. =.l
Office of the Register of Copyrights
Copyright Office
James Madison Building, Room 403
First and Independence Avenue, SE
Washington, DC 20559

"1

Comment Letter

RM

9 1-1
_y~...

No. .

Dear Sir/Madam:

This letter is in response to the solicitation of comments
on the feasibility of implementing a resale royalty, which
appeared in the Federal Register, Feb. I, 1991.

I am Professor

of Law at Golden Gate University School of Law and have worked on
arts legislation for more than sixteen years.

In that

connection, I wrote the original drafts of the bill which became
the California Art Preservation Act, California Civil Code §987.
That statute, together with those of the ten states which
subsequently enacted their own moral rights legislation,
ultimately provided the working model for the Visual Artists
Rights Act of 1990.

I also am a member of the Board of Directors of California
Lawyers for the Arts, a California non-profit organization
devoted to providing legal services and information to artists
and art organizations since 1974.

California Lawyers for the

Arts has strongly supported the California Resale Royalty Act,
California Civil Code §986, and endorses the enactment of federal
legislation which would guarantee visual artists a right to share
in the proceeds from resales of their works of art.
GOLDEN GATE UNIVERSITY

536 Missio» Street • San Francisco • California 94105-2968 • Telephone [415J -i~2-700()
Fax (415) 495·2671 • Telex 650-275-4174 • Cable GOLDENGATE
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By vote of the Board of Directors, at our last board
meeting, May 4, 1991, I have been authorized to submit these
comments on behalf of California Lawyers for the Arts.

GENERAL COMMENTS

First, while clearly the enactment of some form of resale
royalty right would be an important step in the right direction,
more is needed to place visual artists on a level playing field
with other "authors" under the Copyright Act.

Precisely because

visual art is understood to have its primary appeal in its
unique, original form, the limited market for reproductions of
even popular images seldom generates any significant revenue for
their authors.
formed".

And, of course, visual art cannot be "per

Rather, it is through their display that works of

visual art find their audience and are enjoyed.

Ultimately, it

is this display, the exhibition of visual art, which ought to
provide their creators with a royalty.
"Copyright Royalties for Visual Artists:

Consider, Note,
A Display-Based

Alternative to the Droit de Suite," 76 Cornell L.Rev. 510 (1991).

And, precisely because not all art will be displayed pub
licly, the resale royalty can serve an important function by
supplying both a quasi-public opportunity as well as a convenient
measure for a royalty to be paid to the artist on the occasion of
such works of art moving from one private display to another.
See, Goetzl and Sutton, "Copyright and the Visual Artists Display
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Right:

A New Doctrinal Analysis", 9 Colum. J.L.& the Arts 15

(1984).

Second, it should be pointed out that criticisms of the
resale royalty have invariably been founded on a false supposi
tion of the goals of such legislation.

By what ever name, the

Droit de Suite, the art proceeds right, or the resale royalty, is
not intended to serve as welfare for the starving artist.
Indeed, nothing in the whole of the Copyright Act is so intended.
On the contrary, the resale royalty is intended to provide an
incentive to create by assuring appropriate rewards for success
ful creators.

Thus, visual artists deserve the opportunity to gain
economically from the use of their intellectual property on a par
with writers, composers, and all other "authors".

Note, noone

has been heard to object to copyright royalties (or patent
royalties, for that matter) on the ground that, almost by
definition, they are inevitably paid to the most successful and,
hence, wealthy authors.

COMMENTS IN RESPONSE TO SPECIFIC QUESTIONS

1.
Would resale royalty legislation promote or discourage
the creation of new works of art and if so, how? How would
the legislation affect the marketplace for works of art
subject to such a requirement?
A resale royalty alone is unlikely either to promote or to
discourage the creation of new works of art.
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Although, to some

extent, it could be argued that its promise of future rewards
might stimulate some artists to sell works early in their careers
at lower prices than they might otherwise hope to receive, most
likely the impact of a resale royalty would be de minimis.

There

is certainly no reason why the promise of a share of future value
would deter any artist from creating new art works.

With respect to the effect such a resale royalty might have
upon the marketplace for works, two issues are raised.

First, it

was argued in connection with the California Resale Royalty Act
(California Civil Code §986) that imposing a resale royalty in
one state would incline the market to leave that state.
evidence whatsoever has been adduced to support that.
market in California seems to be thriving.

No
The art

A five percent

royalty is not likely to affect a seller's choice of Venue where
that seller is already looking at auction commissions of twenty
percent and upwards.

That seller will look for the market where

the demand for the particular artist's work is greatest.

Similarly, a prospective buyer of art is not likely to be
much influenced in deciding upon an art purchase by the possi
bility that a resale of that work may require payment of a small
royalty.

Since such a small proportion of art works actually

appreciate in value, the rational collector-investor is grateful
for any increase.

Note that when the major auction houses

imposed an additional ten percent buyers premium, hardly a murmur
of objection was heard from collectors.
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2.
If resale royalty legislation is appropriate, what form
should it take? For example, what categories of works of
art should it cover? Should there be a threshold value for
worRs to be suject to the requirement, and, if so, what
should that amount be? Should there be a threshold
requirement for an increase in value for the requirement,
and, if so, what should the increased amoung be? What
should the amount of the resale royalty be and how should it
be measured: by a percentage of the resaler's profit, the
net sales differential, or some other measurement? Should
the net sale differential be adjusted for inflation?
If a resale royalty right were to be implemented, it might
take a variety of forms.

Ideally, it would form part of a

comprehensive display right. See, Goetzl and Sutton, Supra.
However, at a minimum, it should apply to paintings, drawings,
and other unique works of art including collages, assemblages,
sculptures and monoprints.

It could also be more broadly applied

to sculptures, prints, and fine art photographs produced in
limited edition multiples.

In theory, it could be asserted that a resale royalty should
apply to any resale.

Nevertheless, in response to obvious

practical considerations, it is recommended that resales below a
threshold dollar amount, perhaps as high as $2,000, should be
exempt.

While some nations with a resale royalty assess a larger

percent against only the appreciation in value, California
applies a smaller percent (5%) against the entire resale
proceeds.

Although, California requires the resale price to

exceed the price previously paid by the seller before a resale
royalty becomes due, it is recommended that a five percent
royalty be due whether the resale price exceeds the seller's
purchase price or not.

Not only would this formula make it far

-5

122

easier to determine when a royalty is due, but it would also
acknowle~ge

that the mere fact there is any interest at all in a

new display of the work of art, that is, a resale market, is a
credit to the artist.

In fact, whenever a work of art is resold,

that work of art is simply moving from display to one group of
people to a new display before another circle of viewers.

3.
Who should benefit from the requirement? For example,
should it be limited to works created in the United States,
or should it also include works of foreign origin sold in
the United States? What are the international implications
of such decisions? How is the issue handled in foreign
countries and in California?
While it is tempting to confine the benefit from such a
resale royalty to United States citizens, it would be fairer to
extend its benefits to U.S. citizens wherever they may be living
and to aliens who have been residents of the United States for,
perhaps, two years.

See, e.g., California Civil Code §986(c) (1).

Perhaps, sometime in the future, the benefit of the resale
royalty could be extended to artists who are citizens of other
nations in exchange for reciprocal rights in those countries
being extended to our citizens under their laws.

4.
What should the term of any resale requirement be?
Should it be coextensive with the copyright in the work?
Should it be descendible? Should or can the right to be
applied retroactively to works in existence at the date of
enactment of any legislation?
There is no reason why the term of any resale requirement
should not be coextensive with the duration of copyright.
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Certainly, any right to royalties should become an asset of a
deceased artist's estate.

It is in the years after artists'

deaths that the needs of their decendants are likely to be the
greatest.

That is also the time most likely to witness an

appreciation in prices for those artists' works since no more can
ever be created.

The resale royalty can be and should be made to apply to any
prospective resales of works of art irrespective of when they
were created or first sold.

This will not deprive any collector

of property without due process of law. See, Morsburg vs. Balyon,
621 F.2d 972 (9th Cir. 1980) cert. denied, 449 U.S. 983 (1980).
There can be no vested property right in a rule of law.
also, In re Catherwood's Trust, 405 Pa. 61, 173 A.2d 86

See
(1961).

5.
Should there be any enforcement mechanisms, central
collecting societies, or registration requirements? What
are the experiences in foreign countries and in California
with these problems? Who should record the initial and
subsequent sales price? How will the system work if a work
of art is presented as a gift, donated, or exchanged in a
barter transaction?
The California Resale Royalty Act essentially leaves it to
artists to enforce their rights to a royalty.

This requires

artists to keep abreast of sales of their works, a formidable
task, made more difficult by the widespread reluctance of
galleries to disclose to artists the identity of the collectors
who bought their works.

There is no systematic way for an artist

to learn of a particular resale.
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By granting artists the right

to recover attorneys' fees, some additional incentive is offered
them to monitor such resales and enforce their rights.

Another deterent to the enforcement of the resale royalty
right in the California experience has been artists' persistent
fear of retribution by galleries when artists would be so bold as
to seek to enforce their rights.

Although this fear may not

often be justified, it has proved difficult to overcome for too
many artists.

Perhaps the most effective enforcement mechanism would be
the formation of a private society modeled after the American
Society of Composers, Authors, and Publishers or Broadcast Music,
Inc.

In such a case, an artist would transfer his or her rights

to receive any resale royalties to that society, which would then
undertake to monitor resales, collect royalties due, and then
distribute such proceeds, after a modest deduction to cover its
operating costs, to the artist.

6.

Should the right be waivable or alienable?

This right to a resale royalty must be made non-waivable.
Were it otherwise, artists would inevitably be compelled by the
marketplace to waive these rights.

When California amended its

Resale Royalty Act in 1982, this precise question was addressed
again with the result that the right remains non-waivable
although a transfer for the purpose of collection (see paragraph
5 above) is now authorized.

Note, artists are free to refrain
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from enforcing their rights after such rights have accrued.
However, artists should not be placed in a position where they
can be pressured to relinquish these rights in advance.

7.
Should the California law be preempted in the event of
a federal law?
If a resale royalty right would become part of federal law,
presumably through amendment to the Copyright Act, the California
Resale Royalty Act should be preempted.

However, to the extent

that such a federal right provided less protection to artists
than the California law, I would hope that the California statute
would survive.

That is, states should be free to choose to

provide artists with greater protection than the minimum pro
vided by federal law.

CONCLUSION

I am attaching herewith copies of (1) Goetzl and Sutton,
"Copyright and the Visual Artist's Display Right: A New Doctrinal
Ana Ly s Ls !", 9 Colum. J .L.

&

Arts 15 (1984),

(2) H.R. 4366 (99th

Congress, and (3) Goetzl, "The Kennedy Proposal to Amend the
Copyright Law: In Support of the Resale Royalty" 7 Cardozo A & E
L J 249 (1989).

As explained in these articles, the resale

royalty is not intended as a subsidy for impecunious artists.
For its opponents to argue that a resale royalty only benefits
successful artists misses the point.

On the contrary, the resale

royalty is conceived to provide a measure of parity for the
creators of visual art vis-a-vis authors of other copyrightable
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works who derive continuing economic reward from the sale of
copies or the performance of their works.

On behalf of California Lawyers for the Arts, I urge that
the Copyright Office recommend to the Congress that some form of
resale royalty right be provided to visual artists.
of any further service, please advise me.

If I can be

I shall be happy to

assist in any way I can.

Sincerely,
!

.
,"\.. 1';-

~'.'"

,

Thomas M. Goetzl
Professor of Law
Member, Board of Directors of the
California Lawyers for the Arts
TMG:thk
Attachments:

cc:

Goetzl and Sutton, "Copyright and the Visual
Artist's Display Right: A New Doctrinal
Analysis"; H.R. 4366; Goetzl, "The Kennedy Proposal
to Amend the Copyright Law: In Support of the
Resale Royalty"
Alma Robinson, Executive Director, California Lawyers for
the Arts
Catherine Auth, Executive Director, National Artists Equity
Association, Inc.
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Copyright and The Visual Artist's
Display Right: A New Doctrinal Analysis
By THOMAS M. GO~L and
STUART A. Strrrox"
I. INTRODUCTION

Under Article I, section 8, clause 8 of the United States Constitu
tion, Congress is granted the power "[t]o promote the Progress of
Science and useful Arts, by securing for limited Times to Authors and
Inventors the exclusive Right to their respective Writings and Discov
eries. "I Following the traditions of our English copyright heritage,
Congress tailored the statutory law of copyright to function in a free
enterprise systern," By granting an author? the exclusive right" to
control disclosure" and certain uses" of his or her creations, the author

• Thomas M. Goetz). Professorof Law, Golden Gate University School of Law: A.B. 1965 U.
of California. Berkeley: J.D. 1969 U. of California, Berkeley, Boalt Hall. Professor Goetzl
worked closely with California State Senator Allan Sieroty on drafting the California Art
Preservation Acts (Civil Code §§ 987 and 989) and on drafting the recent amendment to
California Resale Royalty Act (Civil Code § 986). Stuart A. Sutton, J.D. 1981 Golden Gate
University School of Law: LLM 1982. L'. of California. Berkeley, Boalt Hall.
Copyright C 1984 by Thomas M. Goetz! and Stuart A. Sutton. All rights reserved.
1. U.S. Const. art. I. § 8 cl. 8.
2. For a discussion of our reliance on English tradition and precedents. see infra text accom
panying notes 24·57.
3. The term "author" will be used throughout this article in its constitutional sense meaning
all creators of intellectual property which fall within the subject matter of copyright: the term
"artist" will be used to denote visual artists-a sub-category of authors.
4. While the constitutional mandate speaks in terms of exclusive rights. the rights granted by
statute have never been "exclusive" in the usual sense of the word. As a result of the "fair use"
doctrine and through compulsory licensing of certain classes of copyrighted works, the author
does not have "exclusive" control over even those uses of a work that fall within the ambit of
statutory rights.
5. The right of "first divulgation" is the most important right provided the author under
federal law . Justice Brandeis noted that the question of whether or not a creation of the intellect
will be disclosed to the public by its author is deeply rooted in the right of privacy "as a part of
the more general right of immunity of the person:' S. Warren & L. Brandeis, The Right of
Privacy, 4 Harv. L. Rev. 193.205 (1890·91). As such. an author's creation forms an intrinsic part
of what Justice Brandeis termed the "inviolate personality." The core of the pivotal right of first
divulgation sterns from the society's moral obligation to protect what is nothing less than an
extension of the author's personality. Thus. while statutory control of the right of first divulga
tion provides the author with needed leverage in the market place. the right has an even more
important role as a cultural moral imperative.
6. Just as control over any specific use may not be exclusive as a result of "fair use" and
compulsory licensing, the constitutional mandate has never been interpreted to include exclusive
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is provided with bargaining leverage when he or she deals with the
enterprises that bring the work to the public. By enhancing the artist's
bargaining power, the law of copyright promotes the author's well
being, and, ultimately, the public welfare." Thus, giving the author
control over specific events of economic value that he or she would
otherwise lack the ability to control renders those events compensable
and, presumably, encourages the creation of new works.
Under this marketplace model, copyright law has failed to provide
most visual artists with economic incentives equal to those of artists
working in the literary and performing arts.! Few visual artists bother
to copyright their creations." Instead, they benefit only from the
initial sale of a single copy.
Most works of visual art cannot be exploited financially under
existing American copyright law as effectively as works capable of
performance or multiple reproduction. In order to correct this ineq
uity, the artist's right to control the use of the expression embodied in
his or her tangible works must be accepted and the visual artist
granted both public and private rights of display.
Recognition of new exclusive rights in the use of the expression
embodied in the tangible object is not unknown to American copy
right law. The public performance of a work of dramatic literature
has been a compensable event for the playwright under United States
copyright law since 1856. 10 Similarly, composers have enjoyed the
economic benefits of controlling the public performance of music
since 1897.11 These grants of rights in public performance result from
congressional recognition of the artist's right to exploit economically
control over all uses of a creative work. The law of copyright has been defined from its very
beginning as a "bundle of rights" that grant the author control over an enumerated list of uses
that the Jaw wishes to render compensable; e.g., while the copying of a protected work for
economic gain by an owner of a copy has been turned into a compensable event, the public
display of that same work has not been made compensable under copyright.
7. It has been said that copyright's role in benefiting the author is secondary to its role in
benefiting the public. Fox Film Corp. v. Doyal, 286 U.S. 123. 12i (1932); Sony Corp. of Am. v.
Universal City Studios. Inc., i8 L. Ed. 574. 104 s.. Ct. ii4 (1984).
8. See infra text accompanying notes 41·5i.
9. See generally Sheehan. Why Don't Fine Artists Use Statutory Copyright? 22 BuU. Copy
right Soc'y 242 (1974.75). While the artist may retain all rights under copyright upon sale of the
material object. Ii U.S.C. § 202 (1982), the right to reproduce copies is not very valuable
without a statutory right of access to the work after it is sold. Millinger. Cop~Tight and the Fine
Artist, 48 Ceo. Wash. L. Rev. 354. 363 (1980). Additionally, such rights can be rendered
valueless through the right of an owner of a copy (even a unique original) to destroy that work at
.....ill-e-destroymg rtghts in copyright as well. See infra text aceompanving notes 18·23 for a brief
discussion of an author's moral rights in the United States.
10. Act of Aug. 18. 1856. ch, 169. 11 Stat. 138 (18561.
11. Act of Jan. 6. 1897. ch. 4. 29 Stat. 481 (1897).

130

1984]

THE VISUAL ARTISTS DISPLAY RIGHT

Ii

the aesthetic use of the expression embodied in a work even in the
absence of multiple reproduction and vending of copies to the pub
lic. 12
Even though works of dramatic literature were capable of repro
duction in multiple copies in the same manner as the novel, the
economic gain to be received from the right to control the printing
and vending of the work was minimal when compared to the gain
derived from controlling public performance." In order to avoid the
inequity of limiting the author to an inappropriate measure while
others freely exploited public performance, the playwright was
granted the right to control the reproduction, vending and aesthetic
use of the expression embodied in the copy.
The visual artist today faces problems similar to but more pro
nounced than those which historically faced the playwright. Yet Con
gress has failed to respond to the artist's plight by extending him or her
an effective right to control the public, aesthetic use of the expression
embodied in his or her works: a right of public display. The 1976
Copyright Act granted the visual artist a right of public display for the
first time.':' However, that right is exhausted upon the first sale of the
copy." It is an empty right for the visual artist. The artist, like any
other property owner, already controlled public display of his work
prior to sale as a part of the traditional incidents of property owner
ship. This incident of property ownership, like the right granted
under the 1976 Copyright Act, also ceased upon sale of the copy. If
the new grant of a public display right is to provide the visual artist
with financial reward, it must create a right of public display which
extends beyond the first sale. Such an extension should be structured
as a compulsory license thus allowing the owner of the art work to
exercise his or her traditional right of control over the copy and at the
same time grant the artist a right to exploit his or her art work.
Furthermore, the visual artist should be granted a right of private
display under federal copyright law. The right of private display
would compensate the artist for the aesthetic use and enjoyment of his
art work by the owner's family and acquaintances. While a right of
private display would be new to the law of copyright, it is by no
means new to the economic exploitation of intellectual property. Pri
vate display has played a major economic role where a copyright
proprietor has had the bargaining strength in negotiations but lacked
12. See infra text accompanying notes 41-50.
13. See infra text accompan~ing notes 52·57.
14. 17 U.S.C. § 106(5) (1982).
15. Id. § 109(b).

131

18

COLUMBIA JOURNAL OF ART AND THE LAW

[Vol. 9:15

a statutory private display right. 16 As suggested for the right of public
display, the interests of the private owner of the copy and the visual
artist would be best accommodated through the use of a compulsory
license.
The fact that private display exists in the marketplace but not under
federal copyright is not to say that it lacks statutory precedent either
here or abroad. Such a right of private display presently exists (in
rudimentary form) in the European and California droit de suite
what is known in France as a "follow up right" and in this country as
a resale royalty Y
In order to establish firmly a comprehensive doctrinal basis for
these new rights, it is necessary to trace their historic roots. Such an
historical excursion is more than an academic indulgence. In the four
centuries of its development copyright law has been structured around
two distinct models. Failure to recognize this has resulted in confusion
in the academic literature which criticises the droit de suite and the
doctrinal inconsistencies of the new federal right of public display.
The first model of Anglo-American law will be referred to as the
Gutenberg Model. Its primary referent is the printing press (and
analogous technologies). The purpose of the Gutenberg Model was to
render compensable the printing and vending of aesthetically equiva
lent copies. The second model, the Follow Up Model, is completely
divorced from the economics of the vending of copies, and instead
protects the use of the expression embodied in the work. It renders
display and performance compensable.
Distinct collateral bodies of law have evolved for each model as a
result of the differing requirements, functions, and policy consider
ations of the two models. When these collateral principles are re
moved from the context of one model and are applied to the other
model, disasterous consequences result. The most unfortunate results
in light of the present thesis are:
(1) The application of the exhaustion principle developed under the
Gutenberg Model to the new federal right of public display (a
right doctrinally consistent with the Follow Up Model) resulting
in a right that serves little or no economic function at all for the
visual artist; and
(2) Failure to recognize that the compensable event of the droit de
suite is the private display of a work of visual art (a function of
the Follow Up Model) and not the resale of the copy (a function
of the Gutenberg Model) resulting in the assertion by opponents
16. See infra text accompanying notes 142-44.
17. See infra note 81.
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that the exhaustion principle forecloses such a right under fed
eral law,

The following is a brief summary of droit moral and droit de suite,
followed by an overview of the historical development of the Guten
berg and Follow-Up Models, their functions and collateral bodies of
law. Many civil law countries of Europe recognize the artist's droit
moral. Usually classified as a right of personality, moral rights are
entirely distinct from patrimonial or property rights.
Copyright, for example, which is available to artists in civil law
countries as well as in the United States and other common law
countries, is a patrimonial or property right which protects the
artist's pecuniary interest in the work of art. The moral right, on the
contrary, is one of a small group of rights intended to recognize and
protect the individual's personality. Rights of personality include the
rights to one's identity, to a name, to one's reputation, one's occupa
tion or profession, to the integrity of one's person, and to privacy. IS
In countries which have embraced the artist's droit moral, eco
nomic rights under copyright function as an adjunct of the artist's
broader moral right to control the use of what is in essence an exten
sion of his or her personality." The artist's economic rights, in those
nations which recognize the moral obligation of society to the creator
of intellectual property, arise out of his or her right to control the use
of the expression embodied in the art work he or she has created. The
18. Merryman, The Refrigerator of Bernard Buffet, 27 Hastings L.J. 1023, 1025 (1976).
19. Id. See also. Brandeis, supra note 5. While United States copyright law has focused on the
author's right to control a limited bundle of uses, it has failed directly to address the equally
significant area of the author's need to have protection against the misuse of the work. With the
exception of minimal protections in limited contexts, see, e.g.. Gilliam v. American Broadcasting
Co., 538 F.2d 14 (2d Cir. 1976). an author's moral right to protect the integrity of a work after
its alienation has not been recognized in the United States. Id. at 24; see also Crimi v. Rutgers
Presbyterian Church, 194 Misc. 570, 89 N.Y.S.2d 813 (Sup. Ct. 1949). Thus, an owner of a copy
of a work of visual art may distort, mutilate and even destroy the work at will-ius utendi et
abutendi. Cf. Cal. Civ. Code § 987 (West Supp. 1983) (California Art Preservation Act makes
actionable the defacement, mutilation, alteration, or destruction of a work of fine art).
This American (and English) reluctance to embrace the principle that artists' rights in their
creations stem from the fact that those works are an inalienable aspect of the artists' personalities
is most likely the result of the singular Lockean focus, under both statute and common-law. on
copyright as a form of intellectual property. Although France and Germany have not escaped
John Locke's conception of property as a result of labor in their copyright laws, they have
tempered its influence to varying degrees with the Kantean perception of artistic creations as
part of the artist's personality. F. Case, Copyright Thought In Continental Europe: Its Develop
ment, Legal Theories and Philosophy-A Selected and Annotated Bibliography 12 (1967).
Just as the right of first divulgation is rooted in that branch of the right of privacy granting
protection from intrusion into the private aspects of one's life, see Brandeis supra note 5, the
author's right to protect the integrity of the work after dedication to the public stems from the
second branch of the right of privacy-the right not to have one's personality placed in a false
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artist's moral right takes precedence over property interests of the art
object's owner. In countries which observe the artist's moral right, the
owner of a work of art may not alter it or in any way demean the
work's integrity." Similarly, under the principle of the droit de suite,
the artist retains an interest in the work even after its sale and receives
compensation on resale for the "new use" of the work whether by
private parties or the general public."
Courts in America have consistently refused to accept the principle
of an artist's moral rights in his or her ereations.P As a result of the
rejection of this basic principle, the United States has experienced a
rudderless development of moral rights law, Such development has
been shaped only by the prevailing economic realities of the market
place, the developing technologies of reproduction of multiple cop
ies,23 and vague perceptions of the public good.
The failure to perceive the distinctiveness of the public and private
rights of display has allowed opponents of the droit de suite to assert
that the exhaustion principle forecloses such a right under federal law ,

II.

THE HISTORICAL DEVELOPMENT OF THE GUTENBERG

Up MODELS OF COPYRIGHT LAW
Traditional scholarship has viewed copyright as a balancing of the
tension between the author's property interest and the public's right of
AND FOLLOW

light through the distortion of one's artistic creations. See Prosser, Privacy, 48 Cal. L. Rev. 383.
398·401 (1960).
The French moral rights protect only against the mutilation or alteration of a work and not
against its destruction since only an existing work that has been distorted is capable of placing the
author's reputation in a false light. LaCasse et Welcome c. Abbe Quenard. 1934 D. Jur. 385,
[1934J Gaz. Pal. 11165 (Cour d'Appel, Paris). The California Art Preservation Act. Cal. Civ.
Code § 987 (West Supp. 1983), prevents destruction as well as distortion of a work of fine art.
Section (a) of the Act reveals, however. that the right is based not only on the traditional concept
of protecting the artist's reputation (Prosser's second branch of the right of privacy) but also on
the declaration that there is "a public interest in preserving the integrity of cultural and artistic
creations." This public interest, independent of the artist's reputation, would justify a cause of
action for the destruction of the work. Thus, while mutilation invades the privacy interest of the
artist. destruction invades the society's right to have its culture and heritage protected. Under the
new Cal. Civ. Code § 989, a cause of action may now be brought by select organizations on
behalf of the public in California for the destruction of a work of art.
Representative Barney Frank of Massachusetts has introduced a moral rights bill in the United
States House of Representatives. See H.R. 1521, 98th Cong., lst Sess. (1983). 2 Copyright L.
Rep. (CCH) , 20,216.
20. See. e.g., Buffet v. Fersing. 1962 Recueil Dalloz [D. [ur.] 570 (Cour d'Appel, Paris).
21. For a general discussion of the droit de suite. see the secondary materials cited infra note
82.
22. Granz v, Harris, 198 F.2d 585. 588-89 (2d Clr, 1952); Gilliam v. Am. Broadcasting Co .•
538 F.2d 14 (2d Cir. 1976); See generally 2 Nimmer on Copyright § 8.21 [A] (1982).
23. See infra text accompanying notes 24·31.
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access. This view is adequate when analyzing "fair use"24 and the
"idealexpression dichotomy, "25 but proves unsatisfactory when at
tempting to reconcile an intrinsic sense that the author's property or
other interest flows from the act of creation with a legal and political
commitment to the free flow of ideas and a professed distaste for
monopolies of any sort.
Much of the inability to affect the reconciliation stems from the
failure to recognize that the history of copyright has been shaped not
by two but by three interests: those of the author, the publisher, and
the public." Our perceptions of the equities and dangers of copyright
monopoly shift depending upon whose interest is being examained. It
is impossible to do justice to the author under copyright when the
hidden source of our response might well be shaped by the problems
presented by the publisher's interest and the common-law and statu
tory rules that have evolved to meet those considerations.
A. The Gutenberg Model: The Publisher's Right
to Reproduce and Vend
1. The Nature of Copyright Under the Gutenberg Model

From its formal inception under the charter of the Stationers' Com
pany in 155727 until 1856 in the United States, when Congress granted

24. For the statutory embodiment of "fair use", see 17 U.S.C. § lOi (1982).
25. Ii U.S.C. § 102(b) states:
In no case does copyright protection for an original work of authorship extend to
any idea, procedure, process, system, method of operation, concept, principle, or
discovery. regardless of the form in which it is described. explained. or embodied in
such work.
26. Particular focus has been brought to the nature and the historical consequences of the
relationship among these interests by Professor Lyman Patterson in his book, Copyright In
Historical Perspective (1968).
2i. "Copyright appears to have been first recognized as a species of private property in
England in 1558:' Warren lit Brandeis. supra note 5. at 195 n.L For a comprehensive history of
the Stationers' Company, see C. Blagden, The Stationers' Company: A History, 1403-1959
(1960): Patterson. supra note 26, at 1-179; A. Pollard. Shakespeare's Fight With the Pirates and
the Problems of the Transmission of His Text, }-25 (2d ed. 1920).
The incorporation of the Stationers' Company, while beginning the formal history, did not
mark the first actual use of cop~Tight in England. Richard Pynson was granted the first printing
"privilege" by the Crown in ISIS. R. Bowker, Cop~Tight: Its History and Its Law, 19 (1912).
"[Fjrorn 151S onward came a stream of royal grants of privileges and patents for the exclusive
printing of particular books or books of stated kinds," B. Kaplan, An Unhurried Vie\\' of
Copyright. 3 (l96i).

135

22

COLUMBIA JOURJliAL OF ART AND THE LAW

[Vol. 9:15

playwrights a right of public performance," the nature of copyright
was exclusively a publisher's right to print and vend.
It was originally designed as a mechanism for the stabilization of
the English book trade and remained a statutory scheme for regulat
ing unfair competition between competitors in the printing and vend
ing of copies.P The basic thrust of copyright through its first three
centuries was to guard against misappropriation of the publisher's
interest in the "copy"-an interest resulting from the publisher's in
vestment in the purchase of the author's manuscript and its prepara
tion for reproduction on the press.
Even after copyright was first recognized as an author's right in
1710,30 the character of the right remained unchanged. The author,
like the publisher, was granted nothing more than the right to print
and vend the copy.
The major force in the expansion of protections under the Guten
berg Model was an advancing technology that increased the classes of
subject matter appropriately within the ambit of the Model. The
evolution of photographic and photomechanical processes in the latter
half of the nineteenth century as well as the development of sound and
video recording technologies in the twentieth century have made
application of the model more difficult;" Nevertheless these techno

28. In 1856 Congress granted performance protection to dramatic works in the Act of Aug.
18. 1856, ch. 169. 11 Stat. 138 (1856).
29. See generally, Patterson, supra note 26.
30. 8 Anne. c. 19 (1710). It was not until the second half of the eighteenth century that the
House of Lords established the doctrine "that authors had always possessed a natural right to the
fruits of their labor." A. Pollard. supra note 27. at 4: see Millar v. Taylor, 4 Burr. 2303. 98 Eng.
Rep. 201 (1769): Forrester v. Waller, 4 Burr. 2331, 98 Eng. Rep. 216 (1741); Pope v . Curl, 2
Atk. 342, 26 Eng. Rep. 608 (1741). It was to be several centuries before the conception of an
author's personal. inchoate rights began to evolve into les droits moreauJ: in the European civil
law countries.
31. The difficulties presented under the Gutenberg Model by technological evolution is best
illustrated by examining White-Smith Music Co. v, Apollo Co., 209 U.S, 1 (1908). The Supreme
Court held in White·Smith that the manufacture of songs on player piano rolls did not constitute
copies within the meaning of the copyright laws because the music was not eye readable. Even
though Congress quickly rectified the basic inequity presented in White· Smith by giving the
author the right to control the incident of mechanical recording in the 1909 revision, Rev. Stat.
ch. 320. 35 Stat. 1075 (1909), it did not say that a reproduction can be a copy even though not
eye readable. As a result, the Court's Gutenbergean definition of a copy remained to plague the
courts until the 1976 revision. The problems were most pronounced in the broadcast and
recording industries where phonograph records, Videotape. and fixed radio broadcasts could not
qualify for copyright protection because they were not eye readable and therefore not acceptable
for reiPstration. B. Kaplan & R. Brown. Copyrizht. Unfair Competition. and Other Topics
Bearing on the Protection of Literary. Musical, and Artistic Work 10-11 (3d ed. 1978). Protec
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logical changes have not appreciably altered the basic nature of the
Gutenberg Model as a publisher's right aimed at preventing the copy
righted work's misappropriation by a competitor in the manufacture
and vending of copies.
2. The Scope of Rights Under the Gutenberg Model
The scope of the right to print and vend under the Gutenberg
Model was shaped by the market interest of the publisher. That
interest extended no further than the vending of aesthetically equiva
lent copies of the author's underlying work. Thus the Model offered
limited rights and protections. For example, for more than the first
three centuries of the Model's history, an alteration of the form of the
work either through abridgment or translation into another language
was not considered an infringement of copyright" because such a use
did not jeopardize the publisher's interest in the sale of copies printed
unabridged or in the original language. Protection of the publisher
from unfair competition did not require granting rights in the content
of the work but only in its specific forrn.P
Furthermore, since the function of the right was to protect the
vending of the publisher's printed copies from unfair competition by a

tion was gradually extended to these new uses of the author's expression. e.g .• protection was
extended to sound recordings in the Sound Recording Amendment of Oct. 15. 1971. Pub. L. No.
92-140,85 Stat. 391. Congress effectively overruled White-Smith in the 1976 revision by defining
copies as "material objects ... in which a work is fixed by any method now known or later
developed. and from which the work can be perceived, reproduced, or otherwise communi
cated, either directly or with the aid of a machine or device." 17 V.S.C. § 101 (1982).
32. For a brief discussion of early English cases that refused to extend protection to abridge.
ments and translations. see Comment, Derivative Works and the Protection of Ideas, 14 Geo. L.
Bev. 794, 796 (1980): see also Patterson, Private Copyright and Public Communication: Free
Speech Endangered, 28 Vand. L. Rev. 1161, 1188 (1975).
33. "In deciding infringement cases, the arrangement of words on a page was of more
importance to courts than the meaning of the words. A change in the form thus produced a
different work even though the content was substantially the same." Comment supra note 26, at
796. This basic tenet of the Gutenberg Model is aptly illustrated by the words of Justice Aston in
Millar v. Taylor, supra note 24, 4 Burr. at 2348, 98 Eng. Rep. at 226:
... 1 am of the opinion that the publication of a composition does not give away the
property in the words; but the right of copy still remains in the author: and that no
more passes to the public, from the free will and consent of the author, than an
unlimited use of every advantage that the purchaser can reap from the doctrine and
sentiments which the work contains. He may improve upon it, imitate it, translate it;
oppose its sentiments: but he buys no right to publish the identical work. (emphasis
added). See also 4 Burr. at 2310, 98 Eng. Rep. 205 (remarks of Justice Willes). Thus
abridgments and translations of a copvrighted work did not constitute infringement,
the publisher (and later the author) was protected only from direct piracy.
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competitor, the printing (copying) of a work was not originally con
sidered an infringement absent a vending." Private copying for pri
vate use was not actionable prior to 1909 unless that copy entered
commerce through a vending. 35
Finally, since the publisher's copyright interest in a particular copy
was secured through the protection of its sale, his interest in that
specific copy naturally terminated with its vending. After the sale, the
purchaser of the copy was free to use the copy as he or she pleased,
destroying it at will, selling it, or, (prior to 1909) copying it for his or
her private use. 36 Control over the vending of the work past its first
sale could not be justified under a law rooted in misappropriation.
Such extended control would protect a copyright owner from much
more than the danger of unfair competition and would infringe eco
nomic freedoms too greatly.
Exhausting the publisher's interest in the vending of a particular
copy with its first sale guaranteed that the right would not conflict
with the copy purchaser's traditional incidents of property ownership.
Had the publisher's interest not terminated, it would have been im
possible to reconcile coextensive rights to vend the copy in both the
publisher and the owner of the copy. As Professor Nimmer has stated,
"[A]t this point the policy favoring a copyright monopoly for authors
gives way to the policy opposing restraints of trade and restraints on
alienation. "37
The first sale doctrine (the exhaustion principle), as shaped by the
publisher's interest under the Gutenberg Model, was judicially incor
porated into federal copyright by the United States.Supreme Court in
1908.38 The Copyright Act of 1909 statutorily integrated the exhaus

34. Patterson. supra note 32. at 1187·88.
35. Id. The writers do not intend to imply that since 1909 copying without a vending is
necessarily actionable. See Sony Corp. of Am. v, Universal City Studios. (U.S.) 78 L. Ed. 574.
104 S. Ct. 774; reh'g denied 80 L. Ed. 2d 148. 104 S. Ct. 1619 (1984).
36. Id.
37. 2 Nimmer on Copyright § 8.12[A] (1980).
38. The lower federal courts had ruled on the right of a copyright proprietor to control the
resale of a work that had passed out of his or her possession as early as 1894. See. e.g .. Harrison
v. Maynard. Marnll & Co .. 61 F. 689 (2d Cir. 1894); Henry Bill Publishing Co. v, Smythe. 27 F.
914 (C.A.S.D. Ohio 1886). The issue was not addressed by the Supreme Court until Bobbs
Merrill Co. v, Strauss. 210 U.S. 339 (1908).
In Babbs-Merrill. the copyright proprietors (Bobbs-Mernll) had printed the following legend
on the title page of the novel The CastalCay: "The price of this book at retail is one dollar net. :\0
dealer is licensed to sell at a less [sic] price. and a sale at a less [sic] price will be treated as an
infringement of the copvnght.' Id. at 341. Bobbs-Mernll argued that the copyright proprietor.
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tion principle as an appropriate restriction on the right to vend. 39
Section 109(a) of the 1976 copyright revision continues this restric
tion. 40

B. The Follou: Up Model: Evolution of Rights in Performance
and Display
1. Failure of the Gutenberg Model

From its very inception, the Gutenberg Model ill-served the theatri
cal and visual arts. The Model's focus on the compensable event as the

in strict analogy to the rilZhts of a patentee. had the ril[ht to control the retail price of the copies
that had been sold to II retailer under the author's right to "vend' granted by Section 4952 of the
Act of 18i3.
Rejecting the Bobbs-Merrill patent analogy due to the inherent difficulty in applying patent
precedents to coPyrillht issues. the Court construed the statute as exhausting the author's right to
vend a specific copy upon its first sale. Id. at 349-51. The Court did not preclude the copynght
proprietor's rillht to secure such a restriction under contract. Id. at 350.
39. In the congressional hearings on the 1909 revision of the Copvright Act. the basic issueof
Babbs-Merrill was a matter of great concern to librarians and the second hand book sellers. Early
legislative proposals did not expressly embody the Supreme Court's Babbs-Merrill limitation.
See. e.g .. Bills to Amend and Consolidate the Acts Respecting Copyright: Arguments Before the
Committee on Patents of the Senate and House of Representatives. Conjointly on the Bills S.
6330 and H.R. 19853. 59th Cong.. 2d Sess. 16 /19(6). Thus, there was concern that the new
legislation would be interpreted as granting the author a total right to control the disposition of
copies as the~' occurred seriatim. The opponents feared that such a grant would give the author
the power to prevent extending library lending rights and to prevent second hand sales. See. e.g .•
id. at 68-69 (statement of H.C. Wellman): id. at i5-7i (statement of William C. Cutter): id. at
85 (memorandum of R.R. Bowker); id. at 90-91 (statement of Robert U. Johnson); id. at 114
(statement of H.N. Low); id. at 148 (statement of Ansley Wilcox), id. at 158-60 (statement of
Arthur Steuart); id. at 190-91 (statement of George H. Putnam); id. at 404 (memorandum of the
Committee on Cop~Tight and Trademark of the Associationof the Bar of the City of New York).
The fears of the librarians and book sellers were allayed by the addition to the Act of 1909 of
the clause that "nothing in this Act shall be deemed to forbid. prevent. OT restrict the transfer of
any copy of a copyrrghted work the possession of which has been lawfully obtained.' Copyright
Act of 1909. eh. 320. § 41. 35 Stat. 1075 (1909). The lower federal courts have adhered to the
holding of Bobbs-Merrill thw firmly establishing the "'first sale doctrine." See, e.g .• United States
v. Atherton. 561 F.2d i4i. 750 (9th Cir. 19i7): cf. Morseburg v, Balyon, 621 F.2d 9i2 (9th Cir.
1980). cert. denied. 449 V.S. 983 (1980). discussed infra at note 141. It has come to be viewed as
an adjunct to the common-law aversion to restraints on alienation. 1 Nimmer on Copyright §
103.3 (1976): see. e.g .. C.M. Paula Co. v, Logan. 355 F. Supp. 189. 191 (KO. Tex. 1973):
Blazon v. Delux Game Corp .• 268 F. Supp. 416. 434 (1965).
40. Ii U.S.C. § 1000a) (1982). For a general discwsion of the first sale doctrine. see 2 Nimmer
on Cop~Tight. § 8.12 (1982): K Boorstyn. Cop~Tight Law § 4.4 (1981); see also H.R. Rep. No.
1476. 94th Cong.. 2d Sess. 79-80. reprinted in 1976 V.S. Code Cong. &: Ad. News 5659.5693-94
[hereinafter cited as Howe Report].
The scopeof the exhaustion principle embodied in § 2i of the Act of 1909 was not expanded in
§ 109(a) of the Act of 1976. According to the Howe Report. "[s]ection 109(a) restates and
confirms the principle" as established under § 2i of the Act of 1909. and states that "the outright
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vending of numerous aesthetically equivalent copies, while particu
larly suited to the literary arts, (and to a lesser extent the musical arts)
proved either useless or of minimal value to those art forms whose
economic potential lay in performance, or display or which adapt
poorly to multiple reproduction.

The Theatrical Arts
When a sixteenth century English playwright wrote a play, it was
generally purchased outright by an acting company and became its
exclusive property.41 Publication of the play in multiple copies for
distribution to the public was considered "bad box office" by the
companies and therefore an event to be avoided unless the players
were in financial distress." Therefore, while the acting companies
frequently registered their plays with the Stationers' Company, it was
not to enable them to vend copies but rather to prevent others from
obtaining and distributing pirated publications that would adversly
affect ticket sales,43

sales of an authorized copy of a book frees it from any copyright control over its resale price or
other conditions of its future disposition." House Report at 79. This last phrase should not be
read as an expansion of the meaning of § 27 or § 109(a) past the parameters of Bobbs-Merrill to
which it refers.
41. H. Gibson, The Shakespeare Claimants 265 (1962). A playwright could expect to be paid
approximately six pounds for the manuscript of a new play. M. Marchette, Shakespeare of
London 118 (1949).
42. G. Harrison, Introduction to Shakespeare 205-06 (1939). This is not to imply that the
acting companies were totally indifferent to the money to be earned from the sale of a manu
script to a printer. In fact, Alfred Pollard suggests that such a sale might have been one way of
recouping the initial cost of the manuscript. A. Pollard. supra note 27. at 36-37. Even though
there is surely some validity to Pollard's observation, it must be tempered by the fact that only
fourteen plavs from the entire Shakespeare canon were published during Shakespeare's lifetime.
Harrison, at 193.
43. In addition to registering a work with the Stationer's Company to prevent piratical
publications, the acting companies were also able to appeal to the aid of their patrons. Pollard.
supra note 27, at 35. The same political and religious strife that prompted Crown censorship and
the chartering of the Stationer's Company resulted in the censoring and control of the acting
companies and the playwrights.
Elizabeth dealt with the nuisance by an Act declaring all players of interludes to be
rogues and vagabonds and liable to the unpleasant penalties provided those poor folk.
unless formed into companies under the protection of a Privy Councillor, who would
be answerable for their good behaviour....
[O]ne company of players was under the protection of the Lord High Admiral, and
another of the Lord Chamberlain, and
these were two of the most important
members of the Privy Council, which
exercised supreme authority over printers
and printing....
Id.
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On August 18, 1856, Congress granted "to the author or proprietor
of any dramatic composition, designed or suited for public representa
tion ... the sole right ... to act, perform, or represent the same
• • • . " 44 This Act was in response to such economic factors as those
that had shaped the English theater. 45
While the playwright maintained the right to "print and publish
the said [dramatic) composition" under the Gutenberg Model;" the
public performance right was the first statutory provision protecting
the right to exploit the aesthetic use of the expression embodied in a
work absent the manufacture of multiple copies or the transfer of
material property.
Though the performance right marked a new direction for copy
right, it was influenced by three centuries of experience under the
Gutenberg Model. The basic premise that the function of copyright
was to protect against unfair competition was expressed in the public
performance limitation placed on the right. Private performance of a
dramatic work did not fall within the ambit of the new performance
right because it was not regarded as a use of the expression that was

44. Act. of Aug. 18. 1856, ch, 169, 11 Stat. 138.
45. Not much had changed in the manner of exploiting the use of the expressions of a
playwright between Shakespeare's time and the revision of the United States Copyright Act in
1909:
There has been a good deal of discussion regarding subsection 9(d) of Section 1 [Act
of 1909]. This Section is intended to give adequate protection to the proprietor of a
dramatic work. It is usual for the author of a dramatic work to refrain from reproduc
ing copies of the work. He does not usually publish his work in the ordinary accepta
tion of the term. and hence in such cases never receives any royalties on copies
sold.... If an author desires to keep his dramatic work in unpublished form and give
public representations thereof only. this right should be fully secured to him by law.
H.R. Rep. No. 2222, 60th Cong .• 2d Sess. 4 (1909). Congressional sensitivity to the nature of
dramatic art was again evinced when it did not include dramatic performances within the "for
profit" restrictions of the Copyright Act of 1909. ch. 320 § l(d). 35 Stat. 1075 (1909). "The law
considers that persons attending a performance of a dramatic work will not ordinarily attend a
second performance of the same work and therefore unauthorized performance, though gratui
tous, will cause the author monetary loss, by deprlving him of a potential audience." S. Ladas,
The International Protection of Literary and Artistic Property (1938). cited in Study Prepared
(or the Senate Committee of the Judiciary, Subcomm. on Patents, Trademarks, and Copyrights,
86th Cong., 1st Sess. (1960), Study 16, at 83.
This particular awareness of the needs of the playwright's art is further illustrated by the care
with which the 94th Congress approached the deliniation of limits on the exclusive right of
performance in 17 U.S.C. § 110 (1982). While nondramatic and musical works are exempt
throughout the section, only face-to-face classroom instruction without the use of actors, id.
§ 110(1), a single transmission to a blind audience of a work published ten years earlier, id.
§ 110(9), and communication of a dramatic performance over a receiver of the kind normally
used in the home where no direct charge is made for the viewing. id. § 110(5), are exempt where
the material used is dramatic.
46. Act of Aug. 18. 1856, ch. 169, 11 Stat. 138.
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either in direct competition with authorized public performances or
likely to reduce demand for public performance of the work. None
theless, there was and remains, no "for profit" limitation in the Act. It
was assumed that demand for public performances of dramatic
works, unlike musical compositions, would be reduced by any public
performance whether or not for profit. 47
When a performance right was finally granted to musical composi
tions in 1897,48 the right was similarly limited to public performances.
A "for profit" limitation was added to the right of public performance
of music in the Act of 1909.49
Under present copyright law, the characterization of an event as
either private or public is qualitative and not quantitative-the num
ber of people experiencing the event is generally irrelevant. A per
formance before one hundred close acquaintances at a social gather
ing listening to an orchestra play a copyrighted song would be
considered a private performance under Section 101. A similar per
formance before a single couple in a restaurant would be considered a
public performance. 50
From its beginning, the new follow-up right had one aspect that
marked a total departure from the Gutenberg Model. The first sale
doctrine was not applicable. The new right to exploit the use of the
expression embodied in a specific copy of a work survived the sale of
the copy. 51 Thus, the economic value of the aesthetic use of the
expression was effectively separated from the economic value of an
individual copy in which that expression was embodied.

The Visual Arts
It has long been recognized that most works of visual art are not
protected under the Gutenberg Model:
[C]onventional copyright protection though meaningful to writers,
may be irrelevant to painters and other creators in the graphic arts.
The prime (though not the only) protec don afforded by copyright is
the right to control reproductions of a given work. Since economic
exploitation of the written word is mainly realized through repro

4i. See supra note 45.
48. Act of Jan. 6. 1897. ch. 4, 29 Stat. 481.
49. Copyright Act of 1909. ch. 320. § 1. 35 Stat. 1075.
SO. See. e.g .. Herbert v. Shanley Co .. 242 U.S. 591 (191i).
51. The exhaustion principle embodied in § 27 of the Act of 1909 applied only to the right to
vend the particular copy while all other rights survived the vending.
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duction, the right to control the making of copies constitutes the
writer's key to the economic fruits of his creative efforts. Not so with
the artist. Reproductions of works of art have not in the past, and
probably still do not to any great extent, represent a meaningful
source of income for most artists. 52

The primary reason for this failure of the Gutenberg Model to provide
economic incentive is that most works of art are incapable of repro
duction in aesthetically equivalent copies.
As a result, the right to distribute copies of a work granted under
section 106(3) of the Copyright Act of 1976 rings hollow. The right to
distribute the single origtnal is secured through traditional common
law concepts of property. Copyright protection as economic incentive
under the Gutenberg Model adds virtually nothing of value to the
artist.
Unlike the right of public performance, there was no right of public
display prior to the copyright revision of 1976. 53 Any power to exploit
economically the display of a work was derived from ownership of the
copy.
The Copyright Act of 1976 included control of the incident of
public display as one of the enumerated rights. 54 With the exception of

52. 2 Nimmer on Copyright § 8.22[A] (1980).
53. Ii V.S.C. § 106(5) (1982).
54. Section 106(5) grants the author the exclusive right "in the case of literary. musical.
dramatic. and choreographic works. pantomimes. and pictorial. graphic. or sculptural works.
including the Individual images of a motion picture or other audiovisual work. to display that
copyrighted work publicly."
Spain is the only nation in the foreign community to have a display royalty as part of its
copyright law. Article 9. Ley de la Propiedad Intellectual (Jan. 10. 1879) states: "In the absence
of an agreement to the contrary. alienation of the work of art shall not imply alienation of the
right of reproduction. nor the right of public exhibition of the said work."
Of course. it cannot escape notice that the new English Public Lending Right Act. 1979. c. 10.
would be classified as a private display right under United States copyright law. The English act
"provides for a right to be conferred on authors, by virtue of which payments wUl be made in
respect of loans of their books from public libraries," ld. (Preliminary Note). Ii U.S.C. § 101
states: "To 'display' a work means to show a copy of it .. ."; therefore. the reading experience is
a "display" of the material read. and the taxing of a surcharge on the library experience is
nothing less than a compulsory license based on a limited right of private display.
Such a library lending right is analogous to a right of private display for visual artists measured
by a resale royalty. In other words. the experiential event. the reading of the book, is the
compensable event for the writer, and that event is measured by the act of lending. The
experiential event of private display of a work of visual art is similarly measured by a more
public event, the resale of the copy.
Similar lending acts have been passed in Denmark (Law of March. 1946). Sweden (Royal
Decree of Ii June. 1955. modified to June 1961). Norway (Law of 10 December. 1947), and
West Germany (Copvnght Statute. Law of 9 September, 1965).
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granting additional protections to the copyright proprietor against
utilizations of multiple images through the use of electronic media, 55
section 109{b) of the 1976 Act terminates the right of public display
upon alienation of the copy. 58 The House Report on the 1976 Act
states: "The ... intention is to preserve the traditional privilege of the
owner of copy to display it directly, but [sic] to place reasonable
restrictions on the ability to display it indirectly in such a way that the
copyright owner's market for reproduction and distribution of copies
would be affected. "S7
A close examination of the section 109(b) exemption and the above
quoted text from the House Report reveals a deep doctrinal inconsist
ency. While the right of public display is an analogue of the right of
public performance in that both rights render compensable the aes
thetic use of the expression embodied in the copy, the public display
right is not granted for the purpose of advancing the inherent right of
the artist to benefit economically from aesthetic use. Rather its express
design appears to be to protect the copyright proprietor where the
market for multiple copies has been placed in jeopardy through ex
pansive display by a legitimate owner of a copy. For example, text
book publishers feared electronic display of text which would destroy
the market for their books. Thus, the new right is inappropriately
structured around the requirements of the Gutenberg Model. For
example, the right terminates upon sale of the copy and thus closely
parallels the first sale doctrine. Furthermore, the right merely aug
ments the Gutenberg Model and does not institute any radical change.

55. 17 U.S.C. § 100(b) states:
Notwithstanding the provisions of section 106(5), the owner of a particular copy
lawfully made under this title, or any penon authorized by such owner, is entitled,
without the authority of the copyright owner, to display that copy publicly, either
directly or by the projection of no more than one image at a time, to viewers present at
the place where the copy is located.
56. Section 100(b) adopts the general principle that the lawful owner of a copy of a work
should be able to put his or her copy on public display without the consent of the copyright
owner. As in the cases arising under § 100(a), this does not mean that contractual restrictions on
display between a buyer and a seller would be unenforceable as a matter of contract law.
The exclusive right of public display granted by section 106(5) would not apply
where the owner of a copy wishes to show it directly to the public. as in a gallery or a
display case, or indirectly, as through an opaque projector. Where the copy itself is
intended for projection, as in the case of a photographic slide. negative, or transpar
ency, the public projection of a single image would be permitted as long as the views
[sic] are "present at the place where the copy is located."
House Report supra note 40, at 79-80.
57. ld. at 80.
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The inevitable consequence of this doctrinal confusion is that pre
cisely those works of visual art which cannot be exploited as multiple
originals in the first instance cannot benefit from the new right of
public display based on the Gutenberg Model. Thus, even with the
new right of public display, copyright continues to fail as economic
incentive to the visual artist working in unique originals. If the con
gressional purpose was to extend the copyright proprietor's right to
control display beyond the sale of the copy where such display ad
versely affects exploitation under the Gutenberg Model, then it is
paradoxical that such an extension should not be considered even
more appropriate where the Gutenberg Model does not function in
the first instance.
As the next sections of this commentary will demonstrate, both
equity and justice require that the new right of public display be
structured in a manner consistent with its kindred right of public
performance. Such a structuring will require modification of the inap
propriate exhaustion principle embodied in section 109(b) of the
Copyright Act of 1976 thus allowing the new follow up right to
survive the first sale of the copy.
III.

EXPANSION OF THE DISPLAY RIGHT UNDER FEDERAL LAW

The congressional grant of control over display extends only to
public uses. S8 The statute defines a public display as one that occurs in
"a place open to the public or at any place where a substantial
number of persons outside of a normal circle of a family and its social
acquaintances is gathered ... ."S9 Conversely, where the display
takes place within a family context or at a place closed to the public, it
is deemed private and hence not compensable under existing federal
law.
Such a distinction between public and private aesthetic use of the
expression embodied in a copy cannot be supported doctrinally. While
appropriate measures of private use may be required by practical
considerations to be substantially different from those developed to
measure public use, the nature of the right of private display remains
qualitatively unchanged from the right of public display. Thus, the
answer to whether the public display right should be extended beyond
the sale of the copy and whether there should be a federal right of

58. 17 U.S.C. § 106(5) (1982).
59. Id. § 101.
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private display depend on two interrelated questions: (1) Can such
extensions be justified as a matter of public policy; and (2) Can
meaningful measures of the compensable event be developed that will
accomodate the artist's interest and other societal values.
A. Public Display
One need only know the number of attendees at the recent Pablo
Picasso exhibit in New York City at the Museum of Modem Art&" or
the Edward Hopper retrospective which toured the United States to
grasp the economic significance of the artist's right to participate in
public display. Without this right, the education and aesthetic indul
gence of the public is being subsidized by the artist or the artist's
estate. Monroe Price, in his seminal article on the droit de suite,
observed: "In actual fact, a substantial part of the costs of the exhibi
tion may be borne by the artist, not the dealer or museum."?'
At a gallery exhibition the artist often pays for publicity, framing,
hanging and opening night festivities. He may be charged a percent
age of the rent. At museum exhibits, in particular feature exhibitions,
the artist absorbs the cost of creating the work precisely for the
exhibition. Proceeds from catalogue sales and special entrance fees go
to the museum only.
Not only is the artist being denied a public display compensation fee
in the context of art galleries and museums, but recently amassed
corporate collections, many of which number thousands of pieces and
amount to millions of dollars," are events calling for compensation of

60. It is estimated that between 1.2 and 1.5 million people saw the Picasso exhibit at the
Museum of Modern Art. New York, N.Y .• "[a] crowd 25 times the size of Napoleon's Army."
Kramer. Now That The Show is Over. New York Times, Oct. 12, 1980 § 2 (Arts & Leisure) at
41, col. 1.
61. Price. Government Policy and Economic Security for Artists: The Case of the Droit de
Suite, 77 Yale L.J. 1333. 1353 (1968). In answer to the claim that such exhibits increase the value
of the painter's later works, Price states:
Lawyers, architects. aerospace companies. all furnish some "free" services for promo
tional purposes. But the llrtists and sculptors. the institutionalization of the process of
uncompensated exhibition has deprived them of the choice as to whether a show of his
works should be income producing or not-and if so, the way in which he should
modify his demand for payment.
Id. at 1355 n.57.
62. BankAmerica "began seriously to amass" its corporate collection in 1979; a collection that
grew to a magnitude of 3,200 pieces in a period of three years. "BankAmerica found that
collecting art seriously would combine asset management with an improvement of the working
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the artist." Through their art collections, the corporations combine
asset management with improved working conditions and enhanced
public Image." These works are often on display in public and com
munal areas and not just in the executive suite.:" Nonetheless, where
these works are displayed is unimportant because analysis of the fed
eral definition of copyright reveals that the corporate use is public.
The displays are either in areas open to the public or are beyond the
"normal circle of the family. "88
The trend in corporate acquisitions is to be encouraged; however,
such encouragement need not be at the expense of a public display
right for the artist.
Extending the right of public display past the vending of the copy
would make the right doctrinally consistent with the follow up right
of public performance. Nonetheless, such an extension must be care
fully balanced against the owner of a copy's traditional incidents of
ownership and the public interest in access to the work.
Balancing Interests: Incorporeal, Tangible and Public
The tangible interests of the owner of a copy have traditionally
been subject to the author's incorporeal copyright interest." The ex-

environment and at the same time would enhance the organization's public image." The
BankAmerica collection is dwarfed by the massive 7.000 works in the pioneering collection of the
Chase Manhattan Bank. The value of the Chase Manhattan collection has nearlv doubled to $7.5
million. Brooks. Confessions of the Corporate Art Hunters. ARTnews. Summe; 1982, at 108-09.
63. See Price supra note 61. at 1342: Brooks. supra note 62. at 108.
64. See Brooks. supra note 62. at 109.
65. Id. at 110. The 6.000 art objects in the Security Pacific Collection are on display in public
and communal areas,
66. 17 U.S.C. § 101 (1982).
67, Ownership of a copyright. or or any of the exclusive rights under a copyright. is distinct
from ownership of any material object in which the work is embodied, Transfer of ownership of
any material object. including the copy or phonorecord in which the work is first fixed. does not
of itself convey any rights in the copyrighted work embodied in the object.. , . 17 V.S.C. § 202
(1982). It should be noted that prior to the 19i6 revision of the Copyright Act. the courts
presumed that the sale of the original work included all of the author's eopyrtght interests in the
absence of an express reservation (or at least proof of a clear intention to reserve) those rights. See
Yardley v, Houghton Mifflin Co .• lOS F.2d 28 (2d Cir. 1939). cert. denied. 309 U.S. 686 (1940);
Chamberlainv. Feldman. 3OOr.;.'L 135. 89r.;.E.2d863 (1949): Parton v. Prang. 18 F. Cas. 1273
(C.C. Mass. 1872) (No. 10.784); Pushman v, KY. Graphic Soc'y, Inc .• 28i l".Y. 302. 39 r.;.E.
249 (1942).
This judicial position. in the framework of the Gutenberg Model. illustrates the strength of the
exhaustion principle and its relation to copyright as a printer's right-a financial interest in the

147

34

COLUMBIA JOURNAL OF ART AND THE LAW

[Vol. 9:15

tent of an author's copyright can be either exclusive or subject to
compulsory licensing. 68
The follow up right of public performance is exclusively under the
control of the copyright proprietor. 69 For example, the owner of a
copy of Arthur Miller's Death oj a Salesman must seek a performance
license before he or she can present a theatrical production of the
play. Similarly, the owner of a copy of sheet music or a sound record
ing must obtain the permission of the copyright proprietor in the
underlying music before it can be performed publicly. Of course,
inherent in exclusivity is the power to deny altogether use of the work
under the right."
Under compulsory licensing, the intangible interests of the copy
right proprietor are not exclusive because he or she cannot deny
anyone access to the work. Along with the fair use doctrine" and the
idea/expression dichotomy," compulsory licensing is a principal
weapon in the congressional arsenal protecting the public interest in
access to artistic works." Through the device of compulsory licensing,
the public may have access to the work in apparent derogation of the

particular copy of a work that was exhausted upon sale. See supra text accompanying notes 32
40.
68. Under the 19i6 revision of the Copyright Act. the following compulsory licenses were
created or carried over from the 1909 Act: (a) Ii V.S.C. § 115 (1982) (nondramatic musical
works). (b) id. § 116 (jukeboxes), (C) id. § 118 (noncommercial broadcasting), (d) id. § III
(secondary transmissions}.
69. With the exception of totally exempting certain public performances (i.e. non-profit.
educational. religious) under Ii U.S.C. § 110 (1982), all public performances are exclusively
within the control of the copyright proprietor under § 106(4).
iO. It is this total ability to deny access that provides the author with economic leverage in the
market place.
il. The "fair use" doctrine is embodied in Ii U.S.C. § 10i (1982).
i2. See Ii V.S.C. § 102(b)(1982).
i3. The first compulsory license was the mechanical recording license. Before its enactment. a
congressional report stated:
It was at lirst thought by the committee that the copyright proprietors of musical
compositions should be given the exclusive right to do what they pleased with the
rights it was proposed to give them to control and dispose of all rili;hts of mechanical
reproduction. but the hearings disclosed that the probable effect of this would be the
establishment of a mechanical-musical trust. It became evident that there would be
serious danger that if the grant of right was made too broad. the prowess of science
and useful arts would not be promoted. but rather hindered. and that powerful and
dangerous monopolies might be fostered which would be prejudicial to the public
interests. This danzer lies in the possibility that some one company mizht secure. by
purchase or otherwise. a large number of copvrizhts of the most popular music. and
bv controlling these copyrights monopolize the business of manufacturing the [sic]
selling music-producing machines. otherwise free to the world.
H. R. Rep. Xo. ~~22. 60th Cong.. 2d Sess. ';' 119091. The company feared was the Aeolian. Study
Prepared for the Committee on the Judiciary (Senatei. Subcomm. on Patents. Trademarks. and
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author's right to control access. As slight recompense the user must
pay the author for the use.
In structuring an expanded public display right, a balancing of
interests between artist and proprietor could be achieved through the
use of compulsory licensing fees. established by statute." Through the
device of compukory'liCfui$ing, the owner of the copy would be able
to display publicly a copyrighted work at will. In return the owner
would be required to pay the artist a statutorily established licensing
fee. This fee might, in appropriate instances, be passed on to the
public.
The right of public display coupled with use of a compulsory license
would not limit public access to the work in any way. In fact, under
such a scheme, access could be denied only by the owner's exercise of
his property rights and not by the artist's exercise of copyright. Fur
thermore, just as the artist could not prohibit a public display, neither
could he or she require it.
Thus, through elimination of the doctrinally inappropriate first sale
doctrine embodied in section 109(a) of the Copyright Act of 1976,75

Copvrights. 86th Cong.. 1st Sess, (1960" Study 5, at 11 [hereinafter cited as Senate Study].
Thus. once the copyright proprietor of a song made a sound recording. anyone else could make a
recording under § lreua) of the 1909 Act upon payment of a set licensing fee.
It should not escape notice that this first compulsory licensing provision was designed to
combat enterprise monopoly (i.e. the aggregation of many copyrights). It has since been criti
cised as unnecessary in light of the Sherman and Clayton Antitrwt Acts. Senate Study, id.. Study
6. at 113.
74. The writers acknowledge that compulsory licenses. while solving some basic issues in
accommodating the interests of the author with first amendment values, are not without
problems of their own. For example. compulsory licenses tend to distort the free enterprise
system by dictating the author's initial bargaining position. See Senate Study. supra note 73,
Study 6. at 106-07: see also Note, Moral Rights and the Compulsory License for Phonorecords.
46 Brooklyn L. Rev. 67. 80-81 (19i9.80).
Professor Paul Goldstein suggests that an extension of compulsory licenses to all rights under
copyright could have dire consequences. Goldstein. Preempted State Doctrines. Involuntary
Transfers and Compulsory Licenses: Testing the Limits of Copyright. 24 U.C.L.A. L. Rev.
1107, 1136 (197i). Where compulsory licenses are allowed for the manufacture of copies (as with
the mechanical recording license) product development is influenced resulting in a reduction of
"the range of differentiation among work products." Id. at 1135, 1136 n.1l8. This flattening
effect disserves the constitutional purpose to promote the progress of the arts. Id. This influence
over product development is greatly reduced where the license is for a follow up right such as the
performance of copyrighted works by cable systems: exclusivity of rights still operates in the
development of the work's content and the manufacture of copies. Id. The same would be
obviously true of a display right.
For a discussion of the constitutionality of compulsory licenses in terms of the author's
excJ usivity under the constitutional mandate. see Shaffer. Are the Compulsory License Provisions
of the Copyright Law Unconstitutional? 2 Com. & L. I (1980).
ts. 17 l'.S.C. § 109(8) (1982).
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the disparity in economic incentives between the visual artist and his
or her colleagues in the performing arts would be significantly re
duced."
Under an expanded public display right, an equitable measurement
of aesthetic use of works of visual art by public entities must be based,
like the public performance right, on a measurement of demand and
availability. Once the right has been granted, enforcement intermedi
aries-perhaps along the lines of the performance rights societies such
as BMI and ASCAP77-could develop proper measures. 78
The artist should not be required to support the education of the
public out of his or her pocket. The means of developing financial
mechanisms to accommodate the visual artist's incorporeal interest in
public display and the tangible interest of the public institutional

76. As was observed supra note 54. the reading experience is also a private display. It would
have to be determined whether a right of private display subject to compulsory licensing would
be limited to works of visual art or be extended to the literary arts thus creating a library lending
right.
77. ASCAP came into being after the granting of a performance right in music. Sherman.
Incorporating of the Droit de Suite into United States Copyright Law. 18 Copyright L. Symp,
(ASCAP) 50. 66 (1970).
78. This article will not propose any specific mechanism or measure for a new right of public
display: however. it is necessary to note that the structure of the measures will undoubtedly be
complex because of the varied situations in which works of visual art are displayed. The
complexity of the problem should not be allowed to negate the justice of the right.
As a possible means of approaching the complex issue of appropriate measures. the writers
suggest that a flexible format For establishing licensing fees be utilized. For example. in the
present Congress. a bill has been proposed that will place private audio and video recording
under compulsory licensing by taxing recording machines and tape. H.R. 1030. 98th Cong.• 1st
Sess. (1983). 2 Copyright L. Rep. (CCH) , 20.214 (companion bill S. 31. 98th Cong.• lst Sess.
(1983). 2 Copyright L. Rep. (CCH) , 20.206). Under § 119(c)(2)(A). (c)(3)(A) of the proposed
bill. appropriate royalty fees are determined in two ways. through voluntary negotiation be·
tween a group of negotiators representing copyright proprietors and video tape and machine
manufacturers. and through compulsory arbitration binding all those that did not elect to
participate in the voluntary negotiations.
Under a flexible negotiating and arbitration scheme. representatives of major displayers
(corporations and public museums etc.) could be segregated according to use for negotiations and
arbitrations that reflect the particular realities of the various entities.
Although designed for a different purpose. a workable public exhibition fee schedule has been
successfully used in Canada since 1968. and in Great Britain since 1979. Under this schedule. the
fees are set as a function of the type of exhibition (e.g .• regional. national or international: juried
or nonjuried: touring or nontouring). the number of artists involved. and the duration of the
exhibition. CARFAC. Recommended Minimum Exhibition Fee Schedule. Canadian Artists'
Representation Le Front Des Artistes Canadiens. 1980 rev. 1982 (pamphlet). It has been eon
firmed that this schedule is successful in collecting fees from exhibition. Interview with Pat Durr,
l\ational Representative. CARF..\ C (Feb. 1984).
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owner" of copy are uncertain. The granting of an expanded display
royalty for works of visual art would require modification of the
economic structure of our public museums and galleries. While impos
ing rights in public display would increase the burden on public
institutions already faltering under financial strain, this fact cannot be
allowed to silence the basic inquiry: who should pay the piper? If the
public museums and galleries are in financial difficulty, the blame
surely does not fall on the artists whose works are exploited. Since the
birth of the public institutions of aesthetic consumption, the artist has
been their primary benefactor. For a solution to the economic prob
lems of these institutions, society should look elsewhere. Achieving
financial stability for these public institutions will require a careful
balancing of financial responsibility among actual users, government,
and private sector sources. 80
B. Private Display

Because of the inability of the Gutenberg Model to serve as eco
nomic incentive to visual artists, various civil law countries of Europe
as well as countries in Africa and South America and, most recently,
the State of California have enacted some form of droit de suite. Droit
de suite has become known in this country as the visual artist's "resale
royalty. "81 Under this right, the visual artists share in the proceeds
from the resale of their works. 82

79. Development of financial mechanisms for paying new copyright fees is of greater concern
with the public museums and non-commercial galleries than it is with corporate displayers.
White it is euier to accept a corporate surcharge where the presence of works of visual art
enhance the worlting environment and thus promote productivity as well as corporate image. the
problem is more sensitive where publicly supported institutions, already in financial difficulty,
are concerned.
SO. Performers have never been required to provide free support for the public education: the
performing artists' contribution of their talents to the culture has been considered sufficient.
When additional funds for operation have been needed, performing arts management have
turned to private sector contributions, government grants, and increased box office revenues
before reducing the performers' salaries or aslting them to perform free.
Whether there is a correlation between the nature of economics in the performing and visual
arts and the fact that the performing arts escaped nineteenth century structuring as educational
institutions is purely a matter of conjecture.
81. The writers will use the terms droit de suite and resale royalty interchangably. "Royalty
legislation. in one form or another, is in effect in France, West Germany, Italy. Belgium,
Portugal, Czechoslovakia, Yugoslavia. Turkey, Tunesia, Morocco, Algeria. Luxembourge, Chile
and Uruguay:' Duff)', Royalties for Visual Artists, 11 J. Beverly Hills B. 27, 28 Oan./Feb. 1977).
82. See generally, Boyers, Protection for the Artist: The Alternatives, 21 Copyright L. Symp.
(ASCAP) 124 (1975); Hauser, The French Droit de Suite: The Problem of Protection for the
Underprivileged Artist under the Copyright Law. 6 Bull. Copyright Soc')' 94 (Dec. 1958),
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Some commentators and at least one litigant'3 have argued that
federal law forbids extending such a right under state law to American
artists. Both the proponents of these arguments, and their opponents
have implicitly assumed that the droit de suite must be tested against
the Gutenberg Model. This false assumption is the result of historical
failure to appreciate another complementary model, the Follow-Up
Model. The Follow-up Model (recall from earlier discussion how this
model created the right of public performance for playwrights) ex
plains and justifies the droit de suite.
The following section of this article will discuss the droit de suite as
a right of private display under the Follow-Up Model rather than as
an extension of the right to vend under the Gutenberg Model.
1. The Equitable Position of a Right of Private Display Under
Federal Law

The droit de suite assures artists a more complete ability to enjoy
the rewards of their creations. It is based on the premise that visual
artists should have the same right as other authors to exploit fully the
popularity of their creations."
[T'[he droit de suite would protect the right of the artist to exploit the
most valuable process of the perception of his work-viewing. The
droit de suite achieves this end by providing that, before another
may be enabled to make use of the work for his own pleasure, the
artist shall receive a reasonable compensation. 85

Recognition of the droit de suite began in France in 1920 and
spread to other countries." The California Resale Royalties Act87 is

reprinted in 11 Copyright L. Symp, (ASCAP) (1962); Price. supra note 61 at 1333; Schulder. Art
Proceeds Act: A Study of the Droit de Suite and a Proposed Enactment for the United States, 61
Nw. L'. L. Rev. 19. (1966-6i); Sherman, supra note ii; Soloman & Gill. Federal and State
Resale Royalty Legislation: What Hath Art Wrought? 26 U.C.L.A. L. Rev. 322 (19i8);
Comment. The Applicability of the Droit de Suite In the United States. 3 B.C. Int'I & Compo L.
Bev. 433 119i9·80) [hereinafter cited as Applicability of Droit de SUite]: Comment. The Droit de
Suite Has Arrived: Can it Thrive In California As it Has In Calais?, 11 Creighton L. Rev. 529
(19i8) [hereinafter cited as In Calais].
83. Morseburg v. Balyon. 621 F.2d 9i2 (9th Cir. 1980), cert. den. 449 U.S. 983 (1980).
84. Hauser. supra note 82. at 98.
85. Sherman. supra note ii. at 83.
86. See Duffy. supra note 81. at 28 n.3: see also. Applicability of Droit de Suite. supra note
82. at 437 n.13.
87. Cal. Civ. Code § 986 (West Supp. 1983). For a near complete legislative history of the
California Resale Royalties Act. see In Calais. supra note 82. at 529-30 nA.
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the only example of the droit de suite in the United States. The precise
statutory form given the right varies considerably from country to
country, The controlling pattern established two distinct, general
approaches that base the right either on a percentage of the full sale
price, or a percentage of the appreciated value of the work at the time
of resale." The doctrinal bases for the statutory form given the right
in Europe also vary considerably, 89
While these foreign examples as well as the California Resale Royal
ties Act create the backdrop against which any discussiion of the droit
de suite must be cast, the history and the problems inherent in each
statutory formulation have been discussed thoroughly by numerous
commentators and need not be repeated here.P" Instead, this commen
tary will focus on those general criticisms that reverberate through
most of the essays. While these criticisms take different forms, they
can be reduced to variations on four themes-the droit de suite is
unnecessary, ineffective, unfair, and damaging to the art market.
a. Necessity-The Right Under Contract and Incidents of Multiple
Reproduction
A statutory droit de suite is claimed to be unnecessary because the
artist is able to provide for similar benefits through covenants in the
sales contract for the copy. Thus for example, "The Artist's Reserved

88. France. Belgium, Morocco. West Germany and Tunisia impose a "uniform tax upon the
total sale price" of the work. Boyers. supra note 82, at 132 n.16. Portugal. Italy. Poland and
Czechoslovakia base their royalty on the increased value of the work. Id.
The California Resale Royalties Act is a hybrid of the two monistic European systems. The
royalty is not applied until there has been an increase in the value of the work. Cal. Civ. Code §
986(b)(4) (West Supp. 1983). However, if there has been an increase of even one cent. the 5':-,
surcharge on the transaction applies to the full resale price.
89. For example, Germany bases the right on the assumption that works of art have an
inherent and unrealized aesthetic value that later becomes recognized with a resulting increase in
market value. Since the true value was present from the beginning. the artist should be able to
participate in the increased value of the later resales. Another school of thought bases the artist's
right to participate on the fact that the appreciated value of the work upon resale is the result of
the artist's continuing work. In other words. as the artist matures and continues to produce. the
increased value of the later works drives up the value of the earlier ones. Since the appreciated
value of the early works is the result of the artist's continuing efforts. he or she should be able to
participate in this increased value upon resale. See Schulder. supra note 82, at 30·32.
90. See generally. Kunstadt. Can Copyright Law Effectively Promote Progress in the Visual
Arts? 23 Bull. Copyright Soc'y 233. (1976): Ashley, A Critical Comment on California's Droit
de Suite. Civil Code Section 986.29 Hastings L. J. 249 (1977·78): and the commentators cited
supra note 82.
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Rights, Transfer and Sale Agreement," a form contract, drafted by
Robert Projansky in 1971 includes a provision for a resale royalty."
In 1968, Professor Monroe Price discussed the potential for achiev
ing a droit de suite by contract within the context of the "theology"
that artists lack the bargaining power to demand such rights through
contract, noting that "[tjhe prophecy of powerlessness is self-fulfill
ing. "82 By 1977, Professor Price's thinking on the subject had become
"enriched ...- ... economic benefits and royalty rights [had not]
come through contracts in the marketplace."83 One commentator has
observed:
[B]ecause of lack of bargaining leverage, artists have found it quite
difficult to utilize the artists' royalty reservation agreement. Is not
surprising that when an artist is faced with either foregoing the
contract or losing a sale, the artist will usually forego the birds in the
bush (along with the principles they represent) for the one in the
hand. sf
Even for the popular artist with the bargaining ability to demand
such a contract, enforcement of its covenants is fraught with difficul
ties. 9 5 "Covenants run no more gracefully with works of art than with
most chattels. "96 Therefore, although the advantages of a droit de
suite are theoretically achievable through careful use of contract, this
private alternative has so rarely been used as to fail utterly to vitiate
the need for a statutorily enacted follow up right.
Critics similarly argue that visual artists are adequately protected
through control of the incident of multiple reproduction. "To the
extent that an artist can create and sell a large number of multiples
. . . the need for a residual interest in any particular work is re
duced. "9i Inherent in this criticism is the failure to recognize that
many forms of art are not capable of reproduction in multiples. In
addition, many artists simply do not desire to produce multiple im
ages.
91. The Artist's Reserved Rights Transfer and Sale Agreement. reprinted in A Guide to the
California Resale Royalties Act 23 (M. Price at H. Sandison ed. 1976). Samples of the Projansky
contract also appear in appendices 24 and 27: L. DuBoff. The Deskbook of Art Law. 1131-33.
1138-39 (197i\: Projanski at Siegelaub. The Artist's Reserved Rights Transfer and Sale Agree
ment. in Art Works: Law. Policy. Practice 81 (F. Feldman at S. WeiJ ed. 1974) [hereinafter cited
as Law. Policy, Practice]; Artist's Agreement, 181 Studio Int'1186 (April 19i1).
92. Price. supra note 61, at 1358.
93. Clack. Artists' Rights, The Cultural Post, Mar.lApriJ 1977. at 11.
94. Duffy, supra note 81. at 36.
95. Id. at 34-35.
96. Law, Policy, Practice. supra note 91. at 97.
97. Duffy, supra note 81. at 32-33.

154

1984]

THE VISUAL ARTIST'S DISPLAY RIGHT

41

The droit de suite applies to the private display of the unique
original by multiple private owners through the sequential ownership
of a single copy. The exploitation of multiple derivatives is irrelevant
when considering the right of the creator of the unique original to
exploit the direct experience of the work. Just as the right of the
novelist to exploit the film rights of his literary works exists indepen
dently of the right to control the production and distribution of multi
ple originals of the manuscript, the right of the visual artist to control
the experiencing of the expression provided by the unique original
exists independently of the right to control the manufacture and vend
ing of derivatives of it.
b. Effectiveness-Right Vs. Welfare and the Low Incidence of
Resale
At the crux of the debate, however, is the view of the droit de suite
as welfare. The seeds of this perception in the United States were aptly
illustrated (if not sown) in Monroe Price's seminal article on the
French droit de suite where he characterized the "fervor" for the right
as a "deep-seated romantic view of art"1l8 and of the artist starving in
his garret. The result of this "nostalgic recollection of the late nine
teenth century"llll is that the commentators are led to the conclusion
that the droit de suite fails because, instead of benefiting the starving
artist, the right has "benefited only the more successful, and hence
wealthier, class of artists."l00
The argument misses the mark, however. The droit de suite 't~not
be understood as "welfare legislation." On the contrary, it should
operate within the copyright scheme in exactly the same manner as
the presently recognized rights in the statute do.
The first prerequisite of copyright as economic doctrine is the exis
tence of a market force-experiential demand. Copyright is designed

98. Price. supra note 61, at 1334. "The droit de mite is La Boheme and Lun jor Life reduced
to statutory form." 1d. at 1335.
In almost every discussion of this subject the story of the sale of Millet's Angelw for
1.000.000 francs while his granddaughter sold flowers in the streets is recounted. The
drawtng of Forain, depicting two children in rags observing the sale of a painting for
100,000 francs and saying: 'Look. one of papas paintings,' is constantly described.
Sherman, supra note 1i. at 56. In the only empirical study on resale of works of art in the United
States, the problem of artist selling their works for nearly nothing only to have them resold later
at fabulous prices is exaggerated. Camp. Art Resale Rights and the Art Resale Market. 28 Bull.
Copyright Soe'y 146. 151 (1980).
/'9f:l~IPrice. supra note 61. at 1335.
100. Duffy. supra note 81. at 32.
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to allow the author to share in the economic exploitation of his or her
successful works. The exclusive rights to reproduce, prepare derivative
works, and, in fact, the right to vend are only of value to the author
whose works are in demand. While the author maintains the right to
control the potential measuring incidents of the experiential event, the
need for protection lies dormant until the marketplace triggers those
incidents. No unsuccessful author realizes economic gain under exist
ing copyright. 101
When the critic of the droit de suite claims that the right will be
ineffective because it benefits the successful artist, inherent in the
criticism is the assumption that the constitutional mandate "[t]o pro
mote the progress of science and useful arts" is fulfilled at the level of
satisfying needs. Thus, adding to the coffers of the already successful
(and possibly wealthy) is deemed to run counter to the mandate.
Recently, critics of the proposal to extend a performance right to
proprietors of copyright in sound recordings claimed such a grant to
be unconstitutional in the absence of proof of need. The House of
Representatives Committee on the Judiciary resoundingly rejected
such a proposition:
In the first instance, ... it is virtually unheard of to suggest that a
copyright owner should be restricted to receiving compensation from
one or more forms of exploitation of his work. if. in sorneone's (let
alone a user's) judgment, such compensation is considered "ade
quate." Beyond this, no evidence has been offered which would
reasonably lead to the conclusion that, at any time during the history
of copyright law in the United States. an affirmative, definitive
showing of economic "need" is required to invest Congress with the
authority to extend protection to a particular form of exploitation of
an already copyrightable work of authorship. Similarly. no support
is offered for the proposition that historically, it must be proved that
the quantity of copyrightable works will actually increase before
Congress is empowered to enact legislation to "promote the progress
of science and the useful arts." While these arguments may be ad
mired for their creativity, they do not withstand scrutiny. 102

The Committee went on to respond to the National Association of
Broadcasters' contention that the proposed performance royalty

101. However. one should pause to observe that the droit de ~uite furnishes artists who sell
works earlv in their careers cheaply some security that they may derive some economic benefit
later from the successive enjoyment of the work.
102. House of Representatives Subcomm. on Courts. Civil Liberties. and the Administration
of Justice. 95th Conz., 2d Sess.. Serial 83. Performance Rights in Sound Becordings 157 t Comrn.
Print 1978) [hereinafter cited as Performing Rights in Sound Recordings].
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would exceed congressional authority because it would be ineffective
by noting the United States Supreme Court's decision in Zacchini c.
Scripps-Howard Broadcasting CO.: 10 3
The Court ... made no finding that protection would in fact cause
the human cannonball to soar to even greater heights, nor that "little
Zacchinis" would enter the human cannonball business, nor were
any such findings necessary ... The Court did find . . . that the
intention of such laws is. "to grant valuable, enforceable rights in
order to afford greater encouragement to the production of works of
benefit to the public." In other words, the rights themselves, by their
very existence are designed to provide an environment where there is
incentive to create works ultimately enuring to the public benefit. 104
(emphasis added).

In addition to arguing that the resale royalty is ineffective as wel
fare legislation, the critics claim it is ineffective because of the low
incidence of resale. In response to this Solomon and Gill say "[I]f the
[royalty] is viewed as a matter of right, the number of artists who
actually receive the benefit should be irrevelant .... "105 The propor
tion of paperback novels being made into films is absolutely miniscule,
yet no one would dare suggest that, because of this, the right to
control derivative works under section 106(2) should be dropped as a
meaningful incident to measure that particular use of the work.
Furthermore, the assertion that the number of resales is small bears
examination. Commentators have estimated that artists in the United
States who would benefit by the resale royalty number between fifty
living artists who have a "secondary or resale market for their
work, "106 and thirty-four percent of the artists whose works are sold in
any given year l 07 (a number which could be in excess of several
thousand.) No statistics exist on the total art resale market, but infer
ences as to its magnitude can be drawn. In a 1978 empirical study by
Tom R. Camp confined to art auctions at Sotheby Parke Bernet for
the four year period between 1973 and 1977, 152 living artists had
resales of works that would have qualified for payment under a droit
de suite applying to works valued at $1,000 or more on resale. lOB

103.
104.
105.
106.
107.
108.

433 r.s. 562 (19771.
Performing Rights in Sound Recordings. supra note 1O:!. at 158-59.
Soloman & Gill. supra note 82. at 341.
Id.
Price. supra note 61. at 1349.
Camp. supra note 98. at 151.
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Mr. Camp's study had only marginal statistics for nonliving artists
who would be covered were the royalty for works reselling for $1,000
or more extended to life plus fifty years. Eleven American artists who
died within five years of the four year study period had resales. 108 A
reasonable projection could yield a figure of approximately 110 non
living artists whose families would benefit from the royalty.
Therefore, the royalty for works selling at Sotheby Parke Bernet
alone for $1,000 or more by artists under a life plus fifty years statute
would benefit approximately 262 artists or their families. When we
consider that art sales and resales in the United States, unlike France,
do not take place primarily at public auetion.J'" the number of resales
may in fact be quite significant.
In a 1980 newspaper interview, Sotheby Parke Bernet President,
Peter McCoy, estimated that their Los Angeles auction house had paid
resale royalties to between fifty and 100 artists, and Melvyn Nefsky, a
Los Angeles accountant and business manager for several artists and
dealers, said he personally had seen at least fifty resale royalty
checks. III Calvin Goodman, a Los Angeles management consultant
who specializes in the art market, estimated that about $750,000 was
due in 1980 artists' royalties "if everybody were playing straight
up. "112 This three-quarter of a million dollar projection is only for
resales taking place in or by the residents of one single state!
c. Fairness-The Owner of the Copy
Coupled with the myopic view of the droit de suite as welfare and
the purported low incidence of resale is the belief that the royalty is
somehow unfair to the owner of the copy. As a "major theoretical
criticism," the royalty is seen to run "counter to our notions of prop
erty ownership . . . . Why should works of art be treated differently
from other chattel?"113 One commentator has forcefully answered this
question with a twofold response:
First, art works must be considered to be different from other prop
erty because of the contribution they make to our cultural heritage.
This is a point that most Europeans, and many Americans, are

109. Id.
llO. Ashley, supra note 90. at 255. 258.
111. Isenberg. The Art Royalties Act: The 5% Evasion. L.A. Times. Dec. 21. 1980 (Maga
zine) at 6. col. 3.
ll2. ld. at 6. col. 2.
113. Schulder, supra note 82. at 28.
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coming to accept without question. Secondly, the art proceeds right
can be justified as a property right that persists after alienation of the
physical object. To begin with, the United States Constitution has
taken a special view of artistic and scientific works. The Constitution
gives Congress the power to give exclusive rights to artists to their
work (for a limited period of time) so as to promote the progress of
the arts. The divisibility of the copyright is accepted and is expressly
set forth in the Copyright Revision: "The ownership of a copy is
recognized distinct from ownership of the material object." Artists
may sell their work and, yet, retain their copyright. 114

Because the droit de suite, as a right under copyright, would not
attach to the material manifestation of the work but rather to the
aesthetic use of the expression, the right of the owner to dispose of the
copy at will would not be affected by the right. The Court of Appeals
for the Ninth Circuit in Morseburg v. Baylon l15 rejected the appel
lant's argument that the owner of the copy had lost a fundamental
property right. The court denied "that the [California] Resale Royal
ties Act affects the very heart of the relationship between buyers and
sellers of art; and that there is no public interest whatsoever to support
such meddling."!" The court found the Act to be "neither arbitrary
nor capricious" but supported by a rational basis. Jl7 Viewing the
legislation as a reasonable means of adjusting burdens and benefits of
economic life, the court held that "[ijn its present form [the Act] does
not affect fundamental rights. "118
1.) The Art Investor

However, the unfairness criticism appears to gather particular force
when the owner of the copy is an art investor:
Since the collector's money is at risk, is it equitable that a collector
must pay the artist if the work appreciates, yet bear the loss if the
work depreciates in value? Isn't it logical, given such a situation,
that the artist reimburse the collector if the value of the work de
creases? The situation is aggravated if the royalty is payable even if
there is no profit on resale . . . .1111

114. Id. at 28-29.
115. 621 F.2d 972 (9th elr. 1980), eert. denied, 449 U.S. 983 (1981).
116. Jd. at 979.
nr. Id.
118. Id.
119. Duffy, supra note 81, at 32; see also Schulder, supra note 82. at 29-31.
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This criticism focuses heavily on the highly speculattve'P and very
ltmited'!' art investment market. It fails to recognize "that most pur
chasers do not buy predominantly for investment purposes. "112 More
importantly, it approaches the investment use of art works in an
experiential vacuum. One recent commentator reduced works of art
to the level of securitles.P" But painters do not paint fungible secur
ities, they produce unique works with individual aesthetic values.
What these economists preoccupied with numbers fail to consider is
what Professor DuBoff has identified as the "psychic dividend."124
This psychic dividend evolves from the investor's aesthetic use of the
work's expression--it is the result of private display. To avoid this
psychic dividend, the investor would have to place the work beyond
experience. However, risking hyperbole, if all of the "valuable" works

120. DuBoff. supra note 91. at 365-66.
121. Price. supra note 61. at 1351.
122. ld.
123. Bolch. Damon. & Hinshaw. An Economic Analysis of the California Resale Royalty
Statute. 10 Conn. L. Rev. 689 (1978).
124. DuBoff. supra note 91. at 364.
When the capital value of a stock increases and the dividend remains constant. the
percentage return has fallen. In this situation. investment counselors usually advise
clients to sell and reinvest in a stock paying a higher dividend. In other words. a wise
investor always tries to maintain a constant percentage return vis-a-vis his portfolio
value. An art investor could theoretically follow this same practice-albeit on an
aesthetic rather than an economic level. Thus. when a creation is purchased. the
collector should receive a certain psychic dividend from the piece. If this periodic
return from mere enjoyment declines. the art investor. like his stock purchasing
counterpart. should re-examine his portfolio and cietermine whether to sell and rein
vest in a piece which brings an aesthetic dividend more accurately reflecting the
creation's cost. Similarly, if a work of art appreciated in economic value. the investor
should determine whether the psychic dividend is such as to be worth retaining this
investment.
Id.
The existence of a "psychic dividend" can be costly. however. under the Internal Revenue
Code. In Wrightsman v. United States. 428 F.2d 1316 (Ct. CI. 1970). the Court of Claims drew
a distinction between an art "investor" and an art "collector" in determining whether the costs of
acquiring and maintaining a collection (insurance. travel. cleaning) were deductible under
I.R.C. § 212. \\'hile the court rejected the Internal Revenue Service's claim that deduction was
possible only "by showing a physical segregation of the works of art which precludes personal
pleasure." ·~2S F.2d at 1319, it held the existence of an investment purpose was insufficient to
claim deductions where "personal pleasure or satisfaction" is primary. Id. at 1322. As Robert
Duffy points out. proof that investment and not pleasure is of first importance is a nearly
impossible burden for the collector to carry under Wrij?human. R. Duffy. Art Law: Represent
ing Artists. Dealers, and Collectors 420 (1977\. For an extensive discussion of Wrightsman. see
Duboff. supra note 91. at 581·90. See also. Notreb, The Art Collector vs. the Tax Collector.
Financial World. ~lay 1. 1982. at 42. Compare George F. Taylor. 6 T.C.~t. (CCH) 275 (1947)
(deduction allowed where stamp collector derived no pleasure from his collection I.
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of art were so secured, their investment value would vanish. It is
precisely the aesthetic use of a work's expression that creates the
investment value. Therefore, speculating in works of art in an expe
riential vacuum would make as much sense as speculating in the
securities issued by a corporation that has neither assets nor produc
tive activities.
Regardless of the market price on resale, the artist's right to partici
pate economically in the work's aesthetic use should be unaffected. An
investor would readily recognize the validity of transaction costs1 25
imposed in connection with a sale, regardless of the market conditions
at that time. So too, this levy on the aesthetic use is conceptually
appropriate irrespective of the market price of the work upon resale.
Thus, the artist's right to participate should continue so long as de
mand propels the work from one owner to the next. The surcharge
should be applied even when a successive owner values the viewing
experience less than previous ones. 12S When the droit de suite is
viewed as a surcharge levied upon display by private parties as they
occur seriatim, it becomes clear that it is not, in fact, the seller-owner
who ought to pay but the buyer-owner.P?
2.) The Art Dealer
Art dealers have been the primary interest group resisting applica
tion of the California resale royalty. Levying the royalty against
dealers is inappropriate and a disservice to 'the art market. For exam
ple "[d]ealers sometimes agree among themselves to display the works
of artists represented by other dealers. These agreements usually pro
vide that the dealer who displays the work of an artist outside his fold
will buy some of the paintings from the artist's sponsoring dealer if he
cannot sell a certain minimum. Lending agreements of this kind
expose the artist's work to a wider audience and increase his chances
for success. "128 If there were no such dealer exemption, such transac
tions, while increasing the artist's chance for success, would be subject
to the resale royalty.
In general, the dealer's use of a work is aesthetically neutral and,
therefore, comes as close as is possible to an experiential vacuum (pure

125. Transaction costs would include such items as the dealer's or auctioneer's commission as
well as costs of shipping and insurance.
126. See Schulder, supra note 82. at 30.
12i. Only where the droit de suite is viewed as the right to participate in the investment use of
the work is the levy made against the seller. Le.• against the person making the profit.
128. Ashley. supra note 90, at 257.
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investment use). Display, by definition, involves aesthetic use of the
expression embodied in the work. In the absence of such use no royalty
should be exacted. 129
California State Senator Alan Sieroty, author of the California
Resale Royalties Act, recognized the problem in levying the royalty
directly upon art dealers and introduced legislation in 1982 to exempt
art dealers partially.P" Thus the 1982 amendment to the California
Resale Royalty Act exempts "the resale of a work of fine art by an art
dealer to a purchaser within ten years of the initial sale of the work of
fine art by the artist to an art dealer, provided all intervening resales
are between art dealers. "131
d. Damage to the Art Market-Problems Inherent In Regional
Protection
~

Critics of the California Resale Royalty Act claim that the right will
have an adverse effect on the art market because it tends to: (1) induce
participants in art sales to consummate their transactions in jurisdic
tions without similar legislation, (2) drive collectors from the art
market to other forms of investment, and (3) generally diminish the
market for contemporary works. Whatever merit these criticisms
might otherwise have, federalizing the California law would elimi
nate them.
In France, where the droit de suite operates nationally, fears that
the total volume of art sales would be diminished by the right have
proved groundless.':" Nonetheless, some commentators believe, even
though the total volume of French art sales has not diminished,
France's position in international markets has been reduced as a result
of some portion of the market shifting to nations without legisla
tion. 133 There may be some validity to this criticism since the French

129. Under the 1982 revision of the California resale royalty, the ten year limitation on
exempting dealer transactions is a legislative finding that any work held for more than ten years
by a dealer is presumed to be held for aesthetic purposes and is Within the ambit of the royalty.
130. Cal. Civ. Code § 986(b)(6) (West Supp. 1983).
131. Id. Dealer transactions were exempt in the only proposed federal legislation. H.R.
11403. 95th Cong.. 2d Sess. (19i8). It is most likely that if all dealer transactions were exempt,
criticism would not be so vocal if it existed at all. Solomon &: Cill. supra note 82. at 334 n.80; see
also Camp. supra note 98. at 159·60.
132. Applicability of Droit de Suite. supra note 82. at 440 nn.37·39.
133. Price. supra note 61, at 1334 n.';'; Applicability of Droit de Suite. supra note 82. at 452
n.135 (citing Price). 459 n.182 (citing Sote. Artists' Resale Royalties Legislation: Ohio Bill 808
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legislation only reaches French resales. This problem could be avoided
in the United States if federal jurisdiction were based on both sales in
the United States and United States citizenship of either the artist or
the seller. Consummation of the sale in a non-droit de suite jurisdic
tion would be pointless since the American artist would be entitled by
United States law to collect the royalty fee regardless of where or to
whom the work was sold.
Criticism that the droit de suite will adversely affect the art market
is unfounded primarily because it assumes that acquisitions, occur in
what was discussed earlier as an "experiential vacuum." It assumes
that the buyer views comparably positioned works as fungibles with
out particular "aesthetic dividends" flowing from a specific work.
Furthermore it assumes the number of investors who consider works
of art fungible is sufficient to have an impact on any market. Since the
number of individuals who collect art purely for investment reasons is
small in comparison to the total number of participants in the mar
ket,134 this assumption cannot be justified.
The assertion that collectors will switch from works of art to other
forms of investment or from contemporary forms to older works not
covered by the right must yield to the same reasoning. Such an asser
tion ignores the psychic dividend which comes to the collector by
experiencing work indigenous to his or her own cultural milieu. In
other words, it assumes that the art investment takes place in an
experiential vacuum. The Camp study revealed that due to the subjec
tive nature of placing economic value on works of art, the five percent
royalty under the California legislation is not likely to have an appre
ciable effect on collector choices.!" While collectors are "aware of
prices and somewhat sensitive to them," Camp's impression was that
other factors such as confidence in the dealer were more important to
the collector than the sale price.P"
2. Private Display As a Compensable Event for the Visual Artist
Under Law
All statutory rights under copyright are statements of events the law
has rendered compensable. While the compensable events are both

and a proposed Alternative. 9 Toledo L. Rev. 366. 392 (1978) [hereinafter cited as House Bill
808]. See generally Note, A Proposal for National Uniform Art-Proceeds Legislation. 53 Ind. L.].
129. 132 (1977-78).
134. See supra text accompanying notes 120·21.
135. Camp. supra note 98. at 158.
136. Id. at 159.
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doctrinally constant and explicitly stated in the copyright act (e.g.•
vending copies, displaying, and performing), the measures that have
developed to provide practical means of quantifying the author's ec0
nomic return from those events are not doctrinally constant but vary
as technology alters and adds to the means of accessing the compensa
ble event.
Once the copyright had been granted, the development of the
collection method for compensation has been left, in large part, to the
forces of the marketplace. The market has not been allowed to shape
the nature of the compensation in those instances where events are
subject to statutory compulsory licensing, The compulsory license
removes the copyright proprietor's only bargaining tool, the right to
deny access to the compensable event and in return assures him or her
a guaranteed statutorily set fee.
The development of compensation schemes has varied greatly with
the different subject matter of copyright. 137 Nonetheless all these mea
sures are basically means of estimating price or value from demand
and supply, the traditional determinants in a capitalist economy.
Because the compensable event is at the very core of all rights under
copyright and the measures are potentially fleeting and of little lasting
consequence to its scheme, the measure of the compensable event
mast be viewed as analytically distinct, A well reasoned development
of copyright law requires that the event being measured not be con
fused with the measure itself,
It is the thesis of this commentary that just such a confusion has
developed with the droit de suite. While the droit de suite is phrased
in terms of the resale of the material copy, it is, in actuality, the
private display of the work to a new purchaser, his or her family, and
social acquaintances that is the compensable event. The resale is
merely a convenient measure of that event. As such, it both signals
when a new private display has begun and quantifies the value of that
new experiential event.
Thus, under the droit de suite, the purchase of a work of visual art
obtains two interests in the work: (1) absolute possession of the mate
rial object, and (2) a license for its private display. At the first sale, the

137. For example. the copyright proprietor of nondramatic music generally does not individu
ally negotiate for performance fees but allows the performance societies (ASCAP &: BMI) to
establish rates and collect and distribute fees to the appropriate proprietors. Compare that to
proprietors of literary property who still individually negotiate with the enterprises which bring
literary works to the public.
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license can be thought of as "implied" since the licensing fee is in
cluded in the purchase price. At the time of subsequent transfers,
renewal of the display license fee becomes due. Such a formulation of
a right of private display is not beyond practical, or at least scholarly,
contemplation. Professor Melville Nimmer advanced a similar pro
posal concerning a private performance license for purchasers of video
discs for home use. "If a [private] performing rights license were
thought to be necessary, the original purchaser of a video cassette or
disc might be thought to be an implied licensee, but this would not
necessarily be true of a purchaser upon re-sale from the original
buyer."!" Thus subsequent purchasers would have to pay a license fee
to the owner of video cassette's or disc's copyright owner.
Unlike the right of public performance or the right of public dis
play, a compensation for private use based on a measurement of
actual use necessarily threatens the user's countervailing right of pri
vacy. Resale of the copy represents the least intrusive and the most
public incident that may attach to a privately owned copy. As such, it
is the most appropriate indicator that a work has moved from one
private display context to the next.
Resale may be an imprecise gauge of private display. Transfers by
gift or inheritance, while perhaps representing new, and, in the purest
sense, doctrinally compensable private displays, would not show up as
resales. To the extent such transfers could be feasibly monitored.P" it
would then be appropriate to treat them as "sales" at fair market
value and accordingly levy the resale royalty.
When the event which triggers the royalty payment is the resale of
the copy instead of its display, the doctrinal justification of the display
right and royalty fee becomes confused with the body of law that has
shaped the parameters of property interests in the material object.
Unfortunately the measure (resale) has been confused with the com
pensable event (private display). If the compensable event is the resale
itself, then the principles of the Gutenberg Model must apply with all
of its underlying implications, including the first sale doctrine. This
was the position taken by the opponents of the droit de suite when
they unsuccessfully challenged the constitutionality of the California

138. 2 Nimmer on Copyright § 8.14[C) n.47 (1982).
139. Of course. if the United States were to establish a national art registry, the monitoring of
the shift of a work of art from one private user to the next would be possible regardless of the
nature of the transfer.
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resale royalty in Morseburg v. Balyon. 140 However, if the compensable
event is the private display of the work under the Follow Up Model in
which the resale of the copy simply operates as a measure of both the
occurrence and value placed on the experiential event, then the first
sale doctrine is inapplicable.
Under the droit de suite the right of the owner of the copy to
aesthetic use of the art object remains subject to the artist's inchoate
interest in private display. When the material copy is transferred by
one purchaser to another for private enjoyment and use, a new license
for private display arises. 141
Private display already plays a significant role in the economics of
intangible property. Newspaper and magazine advertising rates are
not based on the number of copies sold but rather on the number of
readers the advertiser expects to reach. This evidences the conceded
value of private display. However, in this publishing context, the
publisher-copyright proprietor's control over private display is a func

140. 621 F.2d 972 (9th Cir. 1980), cert. denied, 449 U.S. 983 (1980). In Morseburg, the Court
of Appeals held California's legislation creating a resale royalty constitutional.
The action. brought by Howard E. Morseburg, President of Morseburg Galleries in Los
Angeles. was a challenge based on federal preemption of the California legislation under the
Copyright Act of 1909. While specifically limiting judgment of the preemption issueto the Act of
1909 thus leaving the question open under § 301 of the 1976 Act, the court held:
The Copyright Clause does not prevent the enactment by California of the Resale
RoyaltiesAct. Nor has the Copyright Act of 1909explicitly forbidden the enactment of
such an act by a state. A bar by implication cannot be found In the word "vend" in
section 1 of the 1909 Act.
621 F.2d at 977.
In addition to preemption. Morseburg also sought relief on the bases of (1) Impairment of
contract under the Contract Clause of the Constitution, and (2) violation of due process arising
from the retroactive nature of the statute. Finding not all impairments of contract by operation
of state law were improper, the court determined that any present impairment was of insuffi·
cient magnitude to trigger the Contracts Clause. Id. at 978-79. The court dismissed the due
process argument by finding that the retroactive effects of the. California Act were also of
insufficient magnitude to merit consideration. Id. at 979-80.
In examining the § 27 prohibition against "restricting" sale under 1909 Act, the Morseburg
court found that: "[t]echnically speaking such acts In no way restrict the transfer of art worlcs.
No lien to secure the royalty is attached to the work itself, nor is the buyer made secondarily
liable for the royalty." Id. at 977-78. The court did acknowledge that the royalty might influence
the length of time an owner might hold a work as well as having other consequences. Id. at 978.
In essence. the court found that some restrictive influences on the resale of a copy were
permissible under § 27 of the 1909 Act.
It was the opinion of the court in Morseburg that the state created resale royalty was an
additional right" that is distinct from the author's right to vend the copy. Id. at 977. The court
took no pains to delineate the nature of this "additional right."
141. On occasion. however. a privately owned work will be transferred to a public institu
tion. Such a transfer should not be subject to a resale royalty but should become subject to the
artist's expanded right of public display.
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tion of his or her economic power and not a legislatively granted right.
The economic interdependence of the parties (the publisher-copyright
proprietor and the advertiser) provides the copyright owner the lever
age needed to render private display compensable.
If the visual artist possessed the same negotiating power over pri
vate display as the newspaper or magazine publisher, a statutory right
of private display would perhaps be unnecessary. Such power, how
ever, simply does not exist. 14! There is no economic interdependence
between the visual artist and the purchaser of the copy.
As a matter of power as opposed to right, the artist's only presently
existing opportunity to exploit those future private displays is through
contractual arrangements with the first purchaser. As was noted ear
lier,143 such contractual arrangements have not proven successful both
because of the difficulties in their enforcement and because requiring
such provisions upon sale assumes bargaining power in the first in
stance. Therefore, the granting of a statutory right of private display
for the visual artist would echo copyright's most basic function-the
granting of a right where power fails and doctrine requires it.
3. Private Display As a Compulsory License
Appropriate respect for the constitutionally protected rights of pri
vacy of the owner of the copy requires structuring a rough measure of
private use around as public an event as possible. Great care should be
given to maximizing the owner's control of private display while at the
same time providing the artist with compensation for the work's
aesthetic use. As with the proposed extension of the right of public
display.!" this balancing of the interests of the artist and the owner
would be best achieved through a system of compulsory licensing. 145
Under a compulsory private display license, the value of the expe
riential event could be approximated as a function of the resale price
of the copy. Questions of when, how, and even whether a copy would
be resold would be answered only by the owner of the copy-the
artist's interest extending no further than the right to be paid for use
by any new private purchaser. 148

142. Unlike the relationship between the proprietors of literary property and magazine
advertisers where economic needs are intertwined. there is no economic interdependence or
ongoing economic relationship between the visual artist and the purchaser of a work of art.
143. See supra text accompanying notes 91-96.
144. See supra text accompanying notes 60-80.
145. In this respect. the California resale royalty functions as a compulsory license.
146. The statuto!)' formulation of an exact method of payment is doctrinally irrelevant. Even
though the purchaser upon resale is doctrinally responsible for the fee. the law is not without
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Enactment of a federal droit de suite would not require modifying
any elements in the present statutory scheme. As a right of private as
opposed to public display, the droit de suite would have no impact on
the section 109(a) embodiment of the first sale doctnne.v" It does, of
course, raise basic policy issues as to what is the proper subject matter
of the new right. A right of private display that is not limited to works
of visual art would extend to literary works since "display" is at the
root of the reading experience as well. In the future, cable, satellite,
and computer technologies will most likely shift the primary means of
accessing the content of literary works from the vending of copies to
ephemeral images on a cathode ray tube. In fact it was this very
possibility that prompted the inclusion of the new right of public
display and section 109(b) exemptions.!" Regardless of the scope of
the subject matter to which a droit de suite might be applied, the
principles that govern its development must be those that have
evolved from the Follow Up and not the Gutenberg Model.

IV.

CONCLUSION

Copyright law has failed to provide the visual artist with economic
incentives fully equivalent to those of authors working in the literary
and performing arts. As a result, few visual artists avail themselves of
copyright. To correct this inequity, this Article has proposed that the

precedent for placing the obligation for collecting the fee upon the seller for later distribution to
the artist. Thus, the seller's role is much the same as the merchant who is required to collect sales
tax from the buyer,
Although the proposed doctrinal basis would suggest the royalty should be paid by the buyer,
it may, in fact, prove more workable to impose the liability for it on the seller, It is the seller
whose identity is more readily ascertainable by the artist, and, after all, the seller's sale price
should net out the same either way.
147. 17 U.S.C. § 109(a) (1982).
148. Id. § 109(b). Section 109(b) was primarily lobbied by the textbook manufacturers who
feared that once educational institutions purchased a copy, they would "display" to numerous
classes and many students through the use of electronic media thus destroying the market for
texts.
With the growing use of projection equipment, closed and/open circuit television
and computers for displaying images of textual and graphic material to 'audiences' or
'readers' this right is certain to assume great importance to copyright owners. A
recognition of this potentiality is reflected in the proposal of book publishers and
producers of audio. visual works which in effect would equate 'display' with 'reproduc
tion' where the showing is for 'use in lieu of a copy,' The committee is aware that in
the future electronic images may take the place of printed copies in some situations
and has dealt with the problem by amendments in sections 109 and 110. , .
House Committee on Judiciary, Copyright Law Revision, House Rep, Report # 4347. 89th
Cong .. 2d Sess. (1966).

168

1984]

THE VISUAL ARTISTS DISPLAY RIGHT

55

visual artist be granted both public and private display rights in his or
her works.
Like their colleagues in the performing arts, visual artists must be
granted a meaningful right to exploit economically the public use of
the expression embodied in their works of art. Such a right is possible
only if Congress recognizes that the present right of public display
embodied in section 106(5) of the Copyright Act of 1976 is not based
on a recognition of artists' natural right to exploit the aesthetic use of
their works under the Follow Up Model but rather in an attempt to
preserve traditional rights and ineffective incentives for the visual
artist under the Gutenberg Model.
Accompanying the right of the artist to exploit economically aes
thetic use of works of visual art by public institutions, federal copy
right should incorporate a right of private display. The structure of
such a right already exists in the form of the persistently misunder
stood droit de suite where the compensable event of private display
can be valued by the price at which a work of art is resold. The logic,
and, indeed propriety of economic control over private display has
long been recognized in the marketplace in those instances where
economic interdependence of the negotiating parties provides the
copyright proprietor with the power to render private display com
pensable. A private display right for the visual artist simply provides
similar economic advantages where similar power is lacking.
In order best to reconcile both the artist's right to exploit economi
cally the aesthetic use of his or her work of art with the owners'
traditional property rights, the private and public display rights
should be structured as compulsory licenses. The owner of the copy
would maintain the right to determine when, where, and whether a
copy will be displayed subject only to the copyright proprietor's right
to a statutorily determined fee.
The authors recognize the assertion that artists' have an inherent
right to control the expression embodied in their works renews the
ancient debate as to the source of rights under copyright addressed in
Millar v. Taylor,':" Donaldson v. Becket.P" and Wheaton v. Peters. lSI
While many may consider the substance of that debate long settled,

149. 4 Burr. 2303, 98 Eng. Rep. 201 (K.B. 1769).
ISO. 4 Burr. 2408, 98 Eng. Rep. 25i, 2 Bro. P.C. 129, 1 Eng. Rep. 837 (H.L. 1774).
151. 33 U.S. (8 Pet.) 591 (1834).

169

56

COLUMBIA JOURNAL OF ART AND THE LAW

[Vol. 9:15

the writers suggest that the time is ripe to heed the words of Justice
Oliver Wendell Holmes:
[T]he social end which is aimed at by a rule of law is obscured and
only partially attained in consequence of the fact that the rule owes
its form to a gradual historical development, instead of being re
shaped as a whole, with conscious articulate reference to the end in
view. lSi

152. Holmes, The Path of the Law, 10 Harv. L. Rev. 457,469 (1897).
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99TH C:0NGRESS
2D ~ESSIOI"

H • R • 4366

To amend title 17 of the United States Code to secure the rights oj authors oj
pictorial. graphic. and sculptural works to the display of their works. and Cor
other purposes.

ill THE HOUSE OF REPRESENTATIVES
lLuCH 11. 1986

}fr. DOWNEY o( New York introduced the fono~ bill; which was referred to

the Committee on the Judiciary

A BILL
To amend title 17 of the United Stares Code to secure the
rights of authors of pictorial, graphic, and sculptural works
to the display of their works, and for other purposes.
1

Be it enacted by the Senate and HOlUe of Hepresenta

2 lives of the United Slates of America in Congress assembled;
g SECTION 1. EXCLUSIVE RIGHTS TO COPYRIGHTED WORKS.

4

'Section ~ :106 ;:. 'of tiile: 17/: United G States Code.

IS

5 amended

6

tl)'bYi·striking··out~,,·cand~~1 at

the end of paragraph

7

(4), ~by -inSerting ·....aild~·' 'before c·4,pantomimes"· and by

8

striking 'outC~and pictorial. graphic. or sculptural

9

works." in paragraph (5) and 'by striking out the period
171

1

at [he end ot paragraph (5) and inserting in lieu thereof

.)

.. . an d" . an d

.

.

(2) by
. inserting- at the end thereof the followinc



new paragraph:
"(6) in the case of pictorial. graphic. or sculptural

6
4

8

works, to display the copyrighted work.",
SEC. 2. SCOPE OF EXCLUSIVE RIGHTS.

Section 11g of title 17. United States Code. is amended

9 by inserringat the end thereof the following 'new subsections:
10

"(d)(l) Subject to the provisions of paragraphs (2) and

11

(g), the exclusive right to display pictorial. graphic. or sculp

12 tural works under section 106(ij) shall include both public and
Ig private display.
14

"(2)

In the case of a pictorial. graphic. or sculptural

15 work, the owner of a copyright work may display it publicly
16

provided such display is in connection _with a. bona fide at

17 tempt to sell that copyrighted work.

18

•.4(8) In7the 'ease

of;~; pictorialzrgraphic,

7.·or sculptural

19 work.izhe owner of a copyrighted-wcrk may display it pri

20 vately provided such owner compliesj~t.h.;.~p.J>section(e).
·21

·~(e)(l) When~ver ~

pi<;tori4l... graphic, or sculptural work

22~ is. sold; the-seller' s.hall::p'ai:~ ·.the-\author. of such

work or to

28 the author~s.-agenta~royalty.:Suchroyalty shall-be equal to 5
24 pereene-ef-the sale price-or of the·fair. market value of any
25 property received in exchange. The right oi the author to
172

receive this rovalt v may be waived onlv bv a contract in
.) writing providing for an amount in excess oi this royally. An
:3 author may assign the righl
-!

to

collect this royally paymcnt "

provided, however, such assignment shall not have the effect

;) of creating a waiver prohibited by this subsection. H a seller
6 fails to pay an author the royalty, the author may bring an

7 action to recover the royalty within three years after the date

8 of the sale or one year after the discovery of the sale, which
9 ever is longer. The court may award a reasonable attorney's

10 fee to the prevailing. party,
11

"(2) Paragraph (1) shall not apply to anv of the

12 following:
13

H(A) The initial sale of a work where legal title to

14

such work at the time of such initial sale is vested in

15

the author thereof.

16

C4(B) The resale of a work for a gross sales price

Ii

of less than $1,000, or in exchange for property with a

18

fair market value less than $1,000.
"(C) The resale of a work for a gross sales pnce

19
20

less than the purchase price paid by the seller.
HID) The resale 0(· a -work by· an an dealer to

21

0

.to :Veal'S .of "the ·initUiI

a

22

purchaser within

23

work

24

vening resales are between an dealers. For the pur

:'!5

pose

sale of the

by the author to an art dealer, provided all inter

0'-

this subsection. an art dealer means
173

3.

person

who is actively and principally engaged in or conduct
.)

ing the business of selling pictorial. graphic, or sculpLUra I

works.

·1 SEC. 3. E:-lFORCE:\1EYf.

o

Except for an action brought under section 113(e)(ll of

6 title 17 of the United States Code, no .~<;tio~ mav be brought
I

to enforce any: ~ht under section 106(6) or. such. title until

8 either ten .vears after the . date of enactment
. of this Act or
9 until an organization or organizations have come into exist
10 ence and been certified byany Federal District Court to rep
11 resent at least 25 percent of all living authors whose pictori

I:! al, graphic, or sculptural works are on display in museums
13 with annual operating budgets in excess of $1,000,000,
14 whichever occurs. first. Such organization or organizations

15 must be open for membership to any author of. pictorial,

16 graphic, or sculptural works which are on display under any
1i

circumstance. The term. "represent" means, with respect to

18 authors, to have taken from such authors assignments of their
19 rights under section 106(6) oLsuch tide for the. purpose of

:?O negotiating .and ento~ those rights_ Such organization or
:? 1 orga.niU.tions~slW1i; after deducting reasonable operatingex; .
•")'l

penses,' distribute

au ~'1ieenSe fees collected to the authors rep- ..:'

:13 . resen~a .~j die~'bi~.il{.~le maimer.·

o
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III.

11\ SUPPORT OF THE RESALE ROYALn'
THOMAS

M. GOETZL·**·

My objectives in this discussion are two-fold: first, to add
some anecdotal color and detail to Professor Leaffer's analysis
based on my work on the California Art Preservation Act 142 and
on the Kennedy Bill; \4:'1 and second, as an unrepentant, un
17 l·,S.C. § 116 (1982 &: Supp. v 1987).
17l'.S.C. § 119 (1982 &: Supp. V 1987).
H I Se« wpm note 16.
•••• Professor of Law, Golden Gate University School of Law; A.B., 1965. J.D., 1969.
University of California. Berkeley (Boalt Hall), Copyright © 1989, Thomas M. Goetz!'
All Rights Reserved.
H:! Califomia Art Preservation Act. c... L. CI\'. CODE § 987 (West 1982 &: Supp. 1989).
IH Visual Artists Rights ACt. supr« note 2. This bill with minor exceptions is identical
to S. 2796. 99th Cong.. 2d Sess, (1986), "The Visual Artists Rights Amendment of
1986.,. These are not the first attempts (0 introduce legislation in Congress providing
for payment of a royalty on the resale of their works. In 1978. Congressman H. Wax
man of Califomi a introduced H.R. 11403. 95th Cong., 2d Sess, (I978). This writer was
an invited conferee at the discussion conference called by Congressman Waxman.
1'9
1-10
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abashed supporter of the resale royalty, to present some argu
ments in its defense which may persuade some of you to join me
in its advocacy.
I was privileged to testify at the first Kennedy BiB hearing in
November, 1986, at the Cooper Union in New York City.l44
Among the other witnesses who testified was Alfred Crimi. All of
us who have taught Law and the Arts have had occasion to read
Crimi v. Rutgers Presbyterian Church.14 S Crimi's 800 square foot
fresco, which was commissioned for the chancel of the Rutgers
Presbyterian Church in Manhattan, had been printed in 1938. Its
destruction eight years later stunned the artist, provoking his
lawsuit. 1"6 Alfred Crimi, now an elderly man, fairly shook with
anger as his testimony caused him to recall the trauma he suf
fered at that time. Whenever I reread that opinion, I envision a
Daumier caricature of a judge peering down from on high at
Crimi, who is a rather diminutive man, shaking his finger and
scolding him. Because Crimi, a Sicilian emigrant, had looked to
Continental law for examples of moral rights to support his case.
I imagine the judge admonishing Crimi to go back where he
came from if he didn't like our laws. And on the other hand. I
hear the judge lecturing Crimi that had he been so concerned
about protecting his art work, he should have so provided in his
contract with the church.l"? It was apparent from his testimonv
at the Kennedy Bill hearing that Crimi enthusiastically supports
both the California Act and the Kennedy Bill.
In addition to Crimi's eloquent and emotional testimonv.
other witnesses testified regarding both the moral rights l-l~ and
the copvright notice l 4 9 provisions of the Kennedy Bill. I was the
only witness to present testimony directed to the resale rovaltv
right 1"Q provisions. The 99th Congress closed with no action
having been taken on the Kennedy Bill.
The Kennedy Bill was reintroduced in the lOOth Congress.
and in December of 1987 another hearing was held in ' .....ashing
ton, D.C. 1,,1 Due primarily to the distance and resulting expense.
144 Visual Anists Rights Act of 1986: Hearing 011 S. 2796 Before the Subcomm 011 Palmi.'.
{APJ-rights. and Trademarks ojthe Senate [udiaor: COli/III .• 99th Cong.. 2d Sess. (I986)[herein·
after 1986 Hearill(].
145 19-1 ~fisc. 5iO. 89 t\.Y.S.2d 813 (Sup. Ct. 1949). SNSIIP"O notes 54·62 and accorn
pan ying text.
146 A. CR1MSI. A Loox BACK A Sn;p FORWARO: My LIFE STORY 138-166 (1988)
147 u. at 5i6-7i, 89 KY.S.2d at 819.
148 Visual Artists Rights Act. supra note 2. § 3.
149/d.
ISO 1d.

151 Swgeneral~l Hearings

177

on S. /619. supra note 6.
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both the 1986 New York Hearing and the 1987 Washington, D.C.
Hearing included very few witnesses from the West"~2 This is
despite the fact that California alone has experience under the
resale royalty l~','!>~ and pioneered the art preservation law'~4
protecting the moral rights of artists. If the subcommittee had
really wanted an accurate picture of the operation of these laws,
it should have heard more from the arts community which is af
fected by and directly benefiting from them.
Professor Leaffer referred to the impact of the recently en
acted Berne Convention Implementation Act of 1988 upon the
copyright notice provision of the Kennedy Bill.P" Although the
Berne Act is more a response to the commercial needs of the
communication/information industry than to the wishes of the
artistic community, I think it safe to conclude that the Berne
Act, 1!17 as a practical matter, has removed the incentive to retain
the copyright notice provision of the Kennedy Bill. 1M!
I would like to add a couple of background anecdotes with
respect to the moral rights provisions.P? The California An
Preservation Act makes special provision for works of an which
cannot be removed from a building without alteration or de .•true
tion. 160 The original drafts of the bill for that Act had included no
1~!>

152 In fan. at the 1986 Congressional Hearings. the author was the only witness from
west of \ra~hington. D.C. 1986 Hearing, supra no te 144. The 198i Hearings included
onlv 1,,'0 witnesses from California. Hearings on S 1619. supra note 6.
1,,3 CAL 0,'. CODE § 986 (West 1982 & Supp. 1989).
154 [d. §§ 98i. 989.
Berne Implementation An. 5IIpm note 3i.
156 Kennedy Bill. supra note 34. § 2.
15, Berne Convention. Paris Act. 5IIpm note 84. § 2.
I,,~ Kennedv Bill. supra note 34. During the last Congress. Rep. Kastenrneier began to
circulate a draft substitute for H.R. 3221 (the House counterpart to S. 1619) in which
the copyright notice provision had been eliminated. ld.
159 u. at § 3.
160 The California An Preservation ACI reads in pan:
(h) Rl'mo,'()/lmm building; '<'Oi'Y'I. (\) If a won of fine art cannot be re
moved from a building without substantial physical defacement. mutilation.
alteration. or destruction of such work, the rights and duties created under
this section. unless expressly reserved by an instrument in writing signed by
the owner of such building and properly recorded. shall be deemed waived.
Such instrument. if properlv recorded. shall be binding on subsequent own
ers of such building.
(21 If the owner of a building wishes to remove a won of fine an which is a
pan of such building but which can be removed from the building without
substantial harm to such fine an. and in the course of or after removal, the
owner intends to cause or allow the fine an to suffer physical defacement.
mutilation. alteration. or destruction. the rights and duties created under this
section shall apply unless the owner has diligently attempted "ithout success
to notif~' the artist, or. if the artist is deceased, his heir. legatee. or personal
representative. in writing of his intended action affecting the wort of fine an.
or unless he did provide notice and that person failed within 90 days either to
remove the work or to pay for its removal. If such wort is removed at the

I""
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such provision. 161 Those of us working with California State
Senator Alan Sieroty, the bill's sponsor, speculated about who its
opponents might be: perhaps collectors whose traditional prop
erty rights would be compromised, or dealers acting on behalf of
(hose collectors. We were surprised to learn that there would be
opposition from the very powerful real estate industry.
Meetings with industry representatives quickly disclosed
their concerns. If there were an absolute prohibition on the de
struction of works of art, then an owner or buyer of real estate
with artwork attached (0 it would be precluded from demolishing
or remodeling that building unless the artist had waived his
rights. 16 :? To address these objections, negotiations were con
ducted which resulted in the adoption of language to accommo
date this concern. 16:$ Similar language is included in the
Kennedy bill. 164
Interestingly, the California statute makes it clear that only
constructii..f notice will suffice. 165 If the instrument has not been
recorded, then neither actual notice or inquiry notice will work,
Again, the Kennedy Bill has retained this fearure.P"
Professor Leaffer also referred to the fact that the California
Art Preservation Act and the Kennedy Bill require protected an
to be of "recognized quality" 167 and "recognized stature. "lliS re
spectively. Presumably, the intended meaning is the same. This
exp~nse

of the artist, his heir. legatee, or personal representative. title to
such fine art shall paH to that person, C.o\L. Ctv, CODE § 98/(h) (\f~st 198/
So: Supp. 1989).
161 See California Bill SB 2143. one of the forerunners to G..\ .L. C,,·. CODE ~ 987 (\fest
1982 So: Supp. 1989).
162 See c.o\L. CIL CODE § 98, (g)(3) (West 1982 So: Supp. 1989), which reads in relevant
part, "[TJhe rights and duties created under this section ... [elxcept as provided in
paragraph (I, of subdivision (h), may not be waived except by an instrument in writing
expressly ;0 providing which is signed by the artist."
163 SB 2143 (1978) section I (e)(4H5) and 5B 668 (1979) section I(h). provide essen,
rially that the artist's right of integrity is deemed waived unless the owner of the building
to which it is attached signs and records an agreement preserving that right. Interest
ingly. the California statute makes it quite clear that it is only COIIS/I'l/C/i.¥' 1I0/IU that will
suffice. Co\L. CI\·. CODE § 987(h)(1) (\\'est 1982 So: Supp. 1989), "[R]ights and duties
created under this section. unless expressly reserved by an instrument in writing signed
by the owner of such building and properly recorded. shall be deemed waived." Id,
16-f Kennedy Bill. supra note 34. § 4.
165 California Art Preservation Act. Cxi., CIY. CODE § 987(h)(1) (Wesl 1982 & Supp.
1989) C'. , . unless _ .. properly recorded. shall be deemed waived").
166 Kennedy Bill, supra note 34, § 4,
IG7 CAL. Crv. CODE §§ 98/(b)(2). 987(f) (West 1982 & Supp, 1989),
(b)(2) "Fine an" means an original painting. sculpture. or drawing. or
an original work of an in glass. of recognized quality. but shall not include
wort prepared under contract for commercial use by its purchaser,
(f) IH/mnina/ioll of ,.,cog"i;,dquoli/,\', In determining whether a work of
fine art is of recognized qualitv, the trier of fact shall rely on the opinions of

179
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qualifying language was added in response to critics who ex
pressed concern that frivolous claims might be brought regard
ing art work that did not merit protection. At the California State
Senate Committee Hearing in the summer of 1978. which was
prior to the adoption of the "recognized quality" language, one
committee member objected to the Bill, expressing concern that
a kindergarten teacher might tear up a child's finger painting and
then be sued for the destruction of that work of art. 1G'1
In response, it was pointed out that in no other context is a
plaintiff required to establish that damaged property was of any
particular "quality" or "stature" in order to state a cause of ac
tion. I ,0 Furthermore. practical economics assure that frivolous
lawsuits are not often pursued.!"! Accordingly, I would urge that
that language be omitted from the Kennedy Bill since it unneces
sarily increases the plaintiff-artist's burden and invites a subjec
tive determination of what constitutes "recognized stature. "172
One thorough examination of current moral rights case law
concludes that adequate protection for an artists right of integrity
would evolve even without starutes.F? In contrast, Peter Karlen,
a well known attorney in the area of moral rights disputes. 174 sug
gests that while common law theories may suffice for the acade
mician. he attributes his success in this area to the existence of
the California Art Preservation Act. By simply writing to the of
fending collector, which is often a governmental entity or a cor
poration,'?" and pointing to the relevant language of the Act
which prohibits a particular practice, Karlen generally gets imme
artists, an dealers, collectors of fine an, curators of art museums, and other
persons involved with the creation or marketing of fine an, /d.
168 Kennedy Bill. supra note 34, § 2. Sa supra note 115.
16!1 Richard Mayer, Vice President of Artists Equity Association, Ine. and a prominent
an activist, who testified at the Hearing. related this debate to the author, The Califor
nia Legislature retains no official transcript of the Hearings.
liO Id.
171 \ "ictims who suffer only insignificant harms are seldom willing to incur litigation
expenses, Moreover. lawyers are not likely to accept such cases on a contingent fee
basis.
I i2 Plaintiff must secure testimony of experts to establish the work of an involved was
of "recognized stature." Seesupra note 115, at 166-6i. In California, it is possible that
plaintiff could recover those expert witness fees. Ser CAL. Crv, CODE § 987(e)(4) (West
1982 &: Supp. 1989).
J7g Damich, The Right 0/ Pmollalit.l': .-1 Basis/01' tllr Protection of th«.1I0ml Rights of Authors
Common Lai», 23 GA. L. RE\'. I (1988).
174 SUo r.g., Karlen, .1I0ral Rights ;1/ Cali/omia. 19 S.",!' DIEGO L. RE\·. 675 (1982).
17!'> These are the owners most likelv to mutilate or destrov art. Individual collectors
are far more likely to protect their own self-interest and refrain from such vandalism.
Recall, for example, the fate of Crimi's fresco. Crimi v, Rutgers Presbyterian Church,
194 Mise. 570, 89 KY.S. 2d 813 (Sup. Ct. 1949). as well as Alexander Calder's mobile,
mutilated by the Allegheny County Airport Commission, ARTNEWS, Jan. 1978, at 39,
Richard Serra's Tilted Arc. threatened by the G.S.A" and Isamu Noguchi's sculpture.
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diate results. Indeed, the very dearth of reported cases echoes
the success of this statute. Even in cases where the harm has al
ready occurred, all that remains is to negotiate a settlement of
the artist's claim for damages to his reputation.
The immediate issue is what form the Kennedy Bill will take
in the upcoming 10Ist Congress. Clearly, the moral rights provi
sions will continue to be the heart of the Bill. Although the
writer is still committed to supporting the Bill, he does not feel
the same urgency about the moral rights provisions as about the
resale royally provisions. Xine states.'?" plus California, have
now enacted moral rights legislation. Together with California,
these states are home to one-third of the nation's population and
the majority of the nation's important art markets. Nevertheless,
there are compelling reasons to welcome federal legislation on
the subject. First, federal legislation. would afford artists protec
tion in the remaining forty states. Second, it would provide a
minimum level of uniformity throughout the country.'?" Finally.
this legislation would reduce potentially troublesome choice-of
law/conflict-of-law issues.V"
I would like to tum the focus to the resale royalty right pro
visions of the Kennedy Bill. As Professor Leaffer previously indi
cated, the version which was conditionally voted out of the
Subcommittee on Patents. Copyrights and Trademarks on Au
gust 10, 1988, deleted the resale royally right altogether. 179 In
its place was a requirement that the National Endowment for the
Arts, in cooperation with the Copyright Office of the Library of
Congress, conduct a study to analyze the feasibiliry of enabling
artists to participate in the economic exploitation of their work
even after it has been sold.l"? A report is to be submitted to the
Congress within twelve months of the effective date of this
legislation.
I am eager to restore the resale royalty right provisions to
the Kennedy Bill-and not just in reaction to the recent, highly
destroyed by the Bank of Tokyo in Xew York...\RTSE\\S. :\fay 1988. at 143. S~, gfl/~m/~r
supra notes 58-67 and accompanying text,
176 S" supra note 16.
177 S" § 9 of the Discussion Draft containing an Amendment in the nature of a substi
tute 10 S. 1619 providing there would not be preemption of state laws 10 the extent such
provided the same or additional rights and protection. This very important provision
was insisted upon by Artists Equitv Association, Inc, 10 insure that no gains won in par·
ticular states would bv forfeued in the effort to federalize the droit moral,
1711 Id.
1711 Kennedy Bill. supra note 34.
1110

/d. at §

soi.
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publicized resale of a Jasper Johns painting for $17.1 million.!"!
Rather, it is because fundamental fairness requires Congress to
treat visual artists on a par with other creative persons. 1M2
Ever since the California Resale Royalty Act went into effect
twelve years ago, HI=' it has generated enormous challenge, con
troversy and criticism.l'" Interestingly, there is persistent con
troversy about whether or not the California statute works. It is
consistently referred to in the literature as being neglected, un
derused. even moribund.l'" There is, however, no reliable offi
cial source of information on the frequency or amount of art
being resold.V" Opponents and supporters must therefore rely
upon anecdotal evidence of whether resale royalties have been
paid. Opponents will occasionally refer to instances in which re
sale royalties were not paid, but requests for documentation in
evitably go unanswered. On the other hand, in my capacity as an
arts advocate and as a longtime board member of the California
Lawyers for the Arts, I hear of countless royalties paid to many
artists. Although some lawsuits have been filed to collect resale
royalties. there are no reported opinions. 187- The law is clear
I,
Wall St. j., Xov. 28. 1988. at I, col. 6. The original sale of this work (perhaps aptlv
tided "False Start") earned johns less than $2,000. In the same month, five other paint.
ings by contemporary American artists resold at prices in excess of four million dollars
each. /d. II is no longer the long dead artists whose works resale for astronomical
prices. A Picasso just sold at auction in New York for 4i.85 million dollars. N.Y. Times.
~b\ 10, 1989. at C21, col. I.
II'I:! Whether the resale royalty should be measured by Iive percent of the gross resale
price, as it is in California, or by seven percent of the appreciation, as it was in the 19Si
version of the Kennedy Bill. is beyond the scope of this discussion. See CAL. CIV. CODE
§ 986(a) (\fest 1982 & Supp. (989). Visual Artists Rights Act, supm note 2, § 3(d).
II'I:S California Preservation Act, CAL. CIV. CODE § 98i (West 1982 & Supp. (989).
1~-4 To no avail this challenge assumed constitutional proportions in Morseberg v,
Balvon. 621 f.2d 9i2 (9th CiL), art. denied, 449 U.S. 983 (1980) (unsuccessful constitu
tional challenge under the copyright clause, U.S. CONST. art. I, § 8, cl, 8, the contract
clause, U.S. CO:-;ST. art. I, § 10. cl. I, and the due process clause, U.S. CONST. amends.
V. XIV). Although the preemption issue was tested under the 1909 Copyright Act, the
absence of subsequent constitutional challenges on this ground suggests concession that
the same outcome would probably still be reached under the 1976 Copyright Revision

:'!

11'11

I

!

Act.
IllS See, r.g., Mcinerney, Califomia Resale Royalties Act: PrivateSector Enforcement, 19 U.S.f.
L REV. I, 3 (1984); Siegel. The Resale RO.l·nll)" Provisions of th« l'isual Artists Rights Act: Tile;,.
Hislory' and Theory', 93 DICK. L REV. 1,3 (1988) [hereinafter Siegel].
IIlIi One survey, conducted in December 1986 by the Bay Area Lawyers for the Arts
.ooBALA"/. was based upon a very small return confined to the San Francisco area.
While it disclosed some knowledge, use, and general approval of the resale royalty. the
survey itself was based on 100 small a sampling to be definitive. Set Robinson. B.lLl
SufW)' ..Irtisls alld Gallnits Oil RtslIleROJa/lies, BAL\ GRAM, Nov.lDec. 1986, at I, ,.,p,-illl,d
In Htarillgs 011 S. /6/9. supra note 6 at 119.
IM7 A number of documented settlements exists in the author's files. Such cases <Ire
generally heard in small claims court or promptly seuled,
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enough. IN! That some may fall to comply with the law hardly
proves the law is ineffective, as some critics have charged; it
merely shows that it cannot be perfectly enforced. However, few,
if any, laws can be.
A recent article characterizes supporters of the resale royalty
as holding a romantic view of the artist. 189 That is not accu
rate. 190 Advocates of the resale royalty simply want equity for
artists vis-a-vis other creators. It is an appeal to fairness. 191 Re
call, if you will, that copyright law began with books and copies.
Gradually. new subject matter has been added to the copyright
law.'!":? And, oyer the course oftime, in response to lobbying ef
forts. new exclusive rights have been added.I'" The common
theme seems to be a desire by Congress, pursuant to Constitu
tional authorization.P" to assure that those who have created in
tellectual property can benefit economically from the use of their
creations for the term allowed.l'" Songwriters and lyricists, for
example are entitled to royalties whenever their compositions are
broadcast on the radio '?" or, now, played on a jukebox.l'" And
INN .-\11 an artist need do is establish that there was a resale and that the threshold
requirements were mel. See Cxt., CI\". COOl: § ,986 (West 1982 &: Supp. 1989).
1119 Siegel. supm note 185. at 4.
190 TIle french jusufv their droit de slIite on the rationale that where there has been a
major increase in the value of a work of art. it must be primarily attributable to the
continuing efforts of the artist who created it 10 enhance his artistic talent and reputa
lion. Goetzl & Sutton. C,'pyright and the l isual Artist s Display Right: A Xe-,,' Doctnnal Aualy
.,iJ.9 COLlXJ.L. &: :\;:TS 15.39 n,89 (19841, The Gennan rationale (perhaps it is a bit
romantic) is that the true value of the an was always inherent in the work. Al the time of
the first sale. the public lagged far behind in its taste and understanding because it failed
to appreciate the full value of the work. Only later, when th~ public taste has matured
and the an work has attained its true value, must the artist be allowed to share in that
higher resale price, lc.
Illi See id. at 48-51 and accompanying text for a detailed exposition of this view,
Ill:? Ser Ii l·.S.C. §§ 101-02 (1982 &: Supp, v 1987). A definition for "computer pro·
gram" was added in 1~"O, Id, § 101. In 1976, Congress explained the works of author
ship lis' in section 1O::!, ld. § 102.
19~ See. r.g.. 17 l'.S.c. §§ 106·18 (\982 &Supp. V 1987). Sections 107 through 118
are exceptions. lirnirations. and the scope that Congress has placed on the copvright
owners' exclusive right, granted in section 106. Id.
Hl-4 l'.S. CO~ST. an. I. § 8. "To promote the Progress of Science and useful Arts, bv
securing for limited Times to Authors and Inventors the exclusive Right 10 their respec
rive Wrilings and Discoveries." /d.
HI:; Se« g'lIrral~1 Ii l·,S,C. §§ 302·05 (1982 &: Supp. v 198i), which define the duration
of the copyright for "",rks created before and after January I. 1978, as well as the termi
naI dale applicable to all terms of copyright.
1!lfi Ii l'.S.C. § 106(4) (1982 &: Supp. v 1987), Sri. e.g.• Twentieth Century ~Iusic
Corp. v. Aiken. 422l'.S. 151 (1975).
HI7 Ii L:.S.C. H 106(4). 116 (1982 &: Supp. IV 1986). Section 106(4) gives the copy·
right owner "exclusive rights" over any public performance of the copyrighted work. ld.
Section l lfi hmits the liabilitv section of f 106(4) in the case of "nondramatic musical
work embodied in a phonorecord." when the work is in a coin-operated phonorecord
player. Id. at § 116(al. See. e.g., Broadcast ~(usic, Inc. v. Xanthas, Inc., 6i4 F. Supp. 553
(E.D. La. 198i), modified. 855 F.2d 233 (5th Cir. 1988) (summarvjudgment against juke
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that entitlement exists in addition to any royalties to which they
mav be entitled from the sale of sheet music and records. HIli Au
tho'rs are entitled to royalties not only from sales of copies of
their books.I'" but also from the sale of film rights.F?" And the
film rights belong to the author even though it is rare that a book
will be made into a film. So to criticize the resale royalty by
pointing out that only a small percentage of art work will ever be
resold at a higher price misses the point. The resale royalty is an
economic right and artists whose works sell in a secondary mar
ket ought to benefit from that sale.
Some have charged that it is simply unnecessary to have a
statute granting a resale royalty right. They argue that an artist
who wishes to have such a right should simply include it in the
original sales contract. That is what Crimi was told."?' Few art
ists, however. anticipate this need and, fewer yet have the bar
gaining power to meet it. The Projansky Contracr'?" has been
around for two decades. Although it is well drafted, few artists
have successfully persuaded collectors to sign it. Critics describe
the non-waivabilitv'P" of the resale royalty right as unnecessarily
patronizing. However, legislation which seeks to protect a class
of people who generally lack proportionate negotiating power
often provides non-waivable rights."?"
box owner/operator for multiple violations of Copyright Act. damages equal to three
times the amount of unpaid registration fees).
I!hl 17 LS.C. § 106(1), (3)(1982 & Supp. V 1987), See, «s Interstate Hotel Co. of
Nebraska v. Remick Music Corp.. 157 F.2d 744 (8th Cir. 1946), cert. denied, 329 U .5. 809
(1947)(copyright holders awarded injunction and damages for defendant's public per
formance of compositions without license or consent despite defendant's public
purchase of sheet music).
I!I!' Suo f.g,. Shapiro. Bernstein 8.: Co, v, Bleeker. 224 F. Supp. 595 (S.D. Cal. 1963)
(plaintiff has burden to show actual damage suffered or defendant's profits resulting
from book published with 1.000 separate righthand melodies, twelve of which belonged
to plaintiff).
:100 17 l,' .S.C. §

106(2)( 1982) (allows owners of copyright to "prepare derivative works
based upon the copyrighted work"). See. f.g .. National Business List v. Dun 8.: Bradstreet.
Ine., 552 f. Supp. 89 (N.D. III. 1982)(unauthorized lise of credit bureau's mailing list
constituted copyright infringement),
201 Crimi v, Rutgers Presbyterian Church. 194 Mise. 570, 89 KY.S.2d 813 (Sup. Ct.
1949). discussed 5IIpm notes 58-63 and accompanying text.
202 ART Lsw. supra note 12. app. 24. at .1131.
2011 S" C."L. CIY. CODE § 986(a)(West 1982). "The right of the artist to receive an
amount equal to 5 percent of the amount of such sale is not transferable and may be
waived only by a contract in writing providing for an amount in excess of 5 percent." ld.
20-4 Consider. for example, statutes providing rights for such diverse classes as ten
ants. consumers. patients and, mobile home buyers. Sff, f.g., CAL. CI\·. CODE §§ 1942.1.
3097 (\\'est 19828.: Supp. 1989); CAL. HULTH & SAFETY CODE §§ 1430. 1599.81. and
18039 (\r~t 1982 Ie Supp. 1989). respectively. Section 18039 provides: "No agree
ment entered into pursuant to this chapter shall contain any provision by which the
buyer "'2i\'~ his or her rights under this chapter. and any waiver shall be deemed con
trary to public policy and shall be void and unenforceable:' Id, at § 18039.
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It is frequently alleged that the resale royalty has failed to
accomplish its purpose of providing money for poor artists.
Again, the argument is misdirected. The resale royalty was never
intended as welfare legislation. No one has ever dared intimate
that other rights granted by the copyright law are ineffective be
cause they fail to provide royalties, for example, to poor street
musicians or to poor, unpublished authors. Nor is patent law at
tacked for failing to assure royalties to inventors whose inven
tions never find a market. Visual artists should be treated like
other creative people.
What the resale royalty right can do is assist undiscovered
artists who, early in their careers, are required by economic exi
gencies to sell their works at prices which hardly recoup their
out-of-pocket production costs. The resale royalty right offers
such artists the prospect of making some money in the future
from those works.
Critics also assail the resale royalty right for allegedly dam
aging the art market. They insist that fewer than one-tenth of
one percem of an works ever find a secondary market. At the
same time, however, they claim that a dealer's ability to subsidize
young undiscovered artists occurs through the backroom resales
of works by established artists.P"
One scenario. which I would find more entertaining had it
not been so seriously proposed. had would-be collectors using
complicated equations to calculate prices at which they would
purchase an. 2 0 6 These "investment-minded collectors" would
attempt to discount the price quoted in order to compensate for
the amount potentially owed under the resale -royalty provision,
That is not, however, what happens in the real world.F" A resale
royalty that has only a remote possibility of becoming payable at
some later date is hardly likely to affect the purchase price.
Such investment-minded collectors would most probably be
205 Bolch. Damon &: Hinshaw• An Economic Analssis ofthe California Art Room/'.T Statute. 10
Coxx, L. RE\'. 689. 696 09i8) [hereinafter Bolch. Damon &: Hinshaw], A 1980 study
suggested that the resales of works by just five artists-Robert Rauschenberg, Jasper
Johns. Frank Stella. \\"iIIiam de Kooning. and Alexander Calder-accounted for over
one third of the dollar volume of all resales, Camp, Art Resale Rights and the Art Resale
,\/0'-/,,/: .lll Empirical Study, 28 BULL, COP\'RIGHT Soc'v. 146. 153 (1980).
206 Bolch. Damon &: Hinshaw. supra note 205. at 69i.
207 Art generally changes hands at prices stated in round numbers. Furthermore, the
equations they would have to apply must properly include several variables. only one of
which-s-the resale royalty percentage-s-can be predicted. Other variables which should
be taken into account might include the amount of a dealer's commission on a resale.
the rate at which income taxes might be assessed on any gains. the rate of inflation, and
(especially) whether the work will have a secondary market at all at an appreciated price.
and under circumstances where a resale rovaltv statute will apply to the transaction.
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hol(l' unwilling to buy the art of QIl)' artist without an established
jsale market. Indeed, such an analysis totally ignores what Pro
fessor DuBoff has aptly identified as the "psychic dividend"2011 or
the pleasure of owning a work of art.
A resale royalty fight is not going to drive collectors away
from the purchase of contemporary art, as has often been
charged. At the turn of the century, when Congress was consid
ering legislation to grant composers a public performance for
profit right, the infant radio industries protested. They claimed
that an obligation to pay a royalty every time they played contem
porary copyrighted music would compel them to confine their
repertoire to classical music already in the public domain. Well,
spin the dial on the radio; that is not what is happening. There
has always been a market for contemporary music. There will
always be a market for contemporary art. The resale royalty right
will not affect that.
Finally. I want to respond to the "unfairness" argument. It
is said by some that, for example. it would be unnecessarily avari
cious for jasper johns209 to seek a royalty upon the resale of his
$17.1 million painting ($850,000 at 5%). Rather. he should be
grateful because now Leo Castelli, his dealer, can. and has an
nounced that he \.. .ill. 2IO raise the prices on jasper johns' new
works. Why should artists be the only socialists in this capitalist
society? If they are successful. why shouldn't they get richer just
like anyone else? Imagine calling up Irving Berlin after having
broadcast an hour-long concert of his music. and telling him he
should be grateful for the exposure. Now he'll sell more sheet
music and records, and. after all, he has all the money a centena
rian could possibly need. No, it is his music and he is entitled to
be paid for the broadcasting of his music. And so too, why
shouldn't a collector be required to pay the artist a royalty for the
ongoing enjoyment of his work (the very existence ofa secondary
market in which to sell the work).
In summary, fundamental fairness and opportunity to har
vest equal economic rewards from the variety of ways by which
one's creativity is exploited under the authority of the Copyright
:lOti ART LAw. SIIpra note 12. at 364. DuBoff analogizes the investment in art to invest
ment in financial markets. Instead of receiving a dividend as a percentage return on
invested capital. the investor receives what DuBoff terms a "psychic dividend," - the
investor can measure the value of his investment in terms of its aesthetic appeal. If that
dividend should begin to decrease. he may desire to sell the work and purchase another.
Id.
~~I The author ~oes not ascribe any particular position to Jasper Johns personally.
:/10 Wall St.].. xov, 28.1988. at I. col. 6. Sttsupra note 181 and accompanying text.
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Clause of the United States Constitution should compel Con
gress to provide visual artists with a right to resale royalty. I
hope some of you will join me in the effort to persuade our
elected representatives to restore the resale royalty provision to
the Kennedy Bill when it is reintroduced in the 10Ist Congress
this year.
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adagp
Societe des auteurs dans les arts graphiques et plastiques
11, RUE BERRYER 75008 PARIS

Tel. 45610387
43590979
Fax. 45 63 44 89
nx
648273

PreSident : Jean Feugereux

May 2nd,

1991

Mr. William PATRY
Policy Planning Advisor
to the Registrar of Copyrights
COPYRIGHT OFFICE
James Madison Building
(Room 403)
Independence Av., S.E.
WASHINGTON, D.C. 20559
U.S.A.
Commen! letter

RE:

Notice of Inquiry on Resale Royalty Rights

Dear Mr.

RM

9 1-1
No.

Patry,

/6.....

Please find enclosed herewith ADAGP's report on the inquiry made
about resale royalty right.
We are also enclosing some documentation concerning our society
and our list of members (among them Alechinsky, Arman, Basquiat,
Boltanski, Braque, James Brown, Buren, Chagall, Dali, Miro,
Tapies, Venet ... ).
Actually we are the first society in the world for the defence of
authors'rights and especially for the collection of resale
royalties as we collected 52.000.000 French francs (i.e.
US$ 8.600.000) in 1990.
We remain at your disposal for any futher information you may
require. We are ready to meet with you in Washington, if need be,
at your convenience.

Jean-Marc GUTTON
General Manager

188

adagp
Societe des auteurs dans les arts graphiques et plastiques
11, RUE BERRYER 75008 PARIS
President : Jean Feugereux

Tel. 45610387
43590979
Fax: 45 63 44 89
Tlx.
648273

Study on Resale Royalties for Works of Art
Notice of Inquiry
1. Would resale royalty legislation promote or discourage the
creation of new works of art, and if so, how? How would the
legislation affect the marketplace for works of art subject to
such a requirement?
According to ADAGP, the resale royalty legislation does not have
any influence on the level of creation of new works of art as
creation is generally independent of any economical criterion in
the field of graphic and plastic arts.
It is obvious, however, that, since it represents a substantial
income for the authors, the latter cannot fail to be encouraged
by this law which allows them to benefit fairly from the increase
of value on their works.
The marketplace for works of art subject to such a requirement is
not much affected. The most important auction houses in United
Kingdom, Switzerland or the Netherlands, where this law does not
exist, do not obtain a turnover very much higher in this field
than France or Germany. The art market in France which has
thrived over the last few years has never been adversely affected
by this law (tripled value of auction sales). The main point is
that a marketplace should be a centre of creation which is the
case of France and especially Paris.
2. If resale royalty legislation is appropriate, what form should
it take? For example, what categories of works of art should it
cover? Should there be a threshold value for works to be SUbject
to the requirement, and if so, what should that amount be? Should
there be a threshold requirement for an increase in value for the
requirement, and if so, what should the increased amount be? What
should the amount of the resale royalty be and how should it be
measured: by a percentage of the resaler's profit, the net sales
differential, or some other measurement? Should the net sale
differential be adjusted for inflation?
The works of art which should benefit from this legislation are
all works of graphic and plastic arts and photographs including
works made in several copies if the art maket considers them as
original works.
A threshold value should be provided in order to avoid too com
plicated administration for very small amounts.
This threshold could be about US$200.
It is not desirable that a threshold increase in value exists for
the application of the resale royalty as this would imply that
the buying price would be known each time but this is not
possible in most cases.
189
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The resale royalty should be calculated on a percentage basis on
the salesprice of the work without any deduction and should
concern public and private sales (In Europe it fluctuates between
6% in Portugal and 2% in Spain).

3. Who should benefit from the requirement? For example, should
it be limited to works created in the United States, or should it
also include works of foreign origin sold in the United States?
What are the international implications of such decisions? How is
the issue handled in foreign countries and in California?
The requirement should benefit to all works,
in the United States.

being created or not

If not, the foreign artists would be unjustly penalized and the
American artists could only benefit from this law for the works
created in the coutries which apply resale royalty.
That would be in contradiction with the provisions of the Bern
Convention to which the US now belongs.
In France, French artists can benefit from the resale royalty
in all countries which apply such a law, just as the foreign
artists originating from these countries can benefit in France
from the resale royalty without any formality.
For foreign artists who have lived for at least 5 years in
France, even not consecutively, a specific demand for assimi
lation can be sent to the Ministry of Culture to allow these
artists to benefit from this right.
~.

What should the term of any resale requirement be? Should it
be coextensive with the copyright in the work? Should the right
be descendible? Should or can the right be applied retroactively
to works in existence at the date of enactment of any legis
lation?
The term of the resale requirement should be the same as for
other authors' rights, i.e. 50 years after the death of the
author and be descendible.
It should be applied to all works still protected in the country
of origin at the date of enactment of the legislation.
5) Should there be any enforcement mechanisms, central collecting
societies or registration requirements? What are the experiences
in foreign countries and in California with these problems? Who
should record the initial and sUbsequent sales price? How will
the system work if a work of art is presented as a gift, donated
or exchanged in a barter transaction?
This right should be administrated by an authors' society (in the
US: ARS, Artists Rights Society in New York) as it is in all the
countries where this right exists.
No registration would be necessary.
190
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The law should provide however that the sellers (or their inter
mediaries: auctioneers, galleries, brokers ... ) should inform the
authors' society before the sale in order to allow the society to
claim resale royalty and after the sale they should inform the
society of the salesprice. This entails very little management,
and has functioned in our country for many years without causing
any difficulties. Penalties should be provided for infringements.

6) Should the right be waivable or alienable?
This right should not be waivable or alienable in order to avoid
pressure being put on the Artists by the sellers.

7) Should the California law be preempted in the event of a
federal law?
The law of California is very restrictive for its beneficiaries.
We hope that the scope of federal legislation would be more
widely protective.

We would like to add some comments on the French situation:
As you may know, the resale royalty requirement was already
introduced in the law of 1920. Thus, we have a long experience in
this field.
The royalty amounts to
works.

3% of the salesprice of the auctioned

The amounts collected by ADAGP increased from FF 13.000.000
(US$ 2.350.000) in 1988 to FF 52.000.000 (US$ 9.~00.000) in 1990,
which shows that the art market was not penalized by the
existence of this right.
Of the 2,500 artists directly represented by ADAGP, more than
1,600 received payments last year and this right represents an
important source of income for many of them.
It is therefore a right which widely benefits unknown artists,
even if the important sales concern only few of them.
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EVA: Answers to the Questionnaire
on Droit de Suite in the European Community

,.

00•• it •••m to you n.c••••ry that the M.mber St.t••' provision. on droit de
.ulte be harmonized at the Community level?

Answer:
For artists engaged in the fine arts droit de suite is one of the most important
.uthors rights.
Unlike authors of other kinds of work who draw in many ways economic benefit
from public performance and mechanical or other reproduction of their works,
these artists can sell their original works only once. Droit de suite considers the
special value the original work has on the art market and thus enables artists,
too, to benefit from the increase in the value of their works.
The fact that droit de suite has not yet been introduced in all Member States of
the Community affects the living conditions of artists living in those countries
that do not recognize this right.
Artists engaged in fine arts are underprivileged compared to authors of literature
and music, for example, because the authors rights of the latter exist in all
Member States of the Community or because important exploitation rights
benefitting those authors in particular are just being harmonized at Community
level (c. private reproduction, cable and satellite networks).
The present situation also affects art dealers. It is true that droit de suite is only
one factor that goes into the market price of a piece of art. Nevertheless, the
fact that droit de suite does not exist in all Member States brings about
distortions of markets and competition.
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2.

Please indicate. in respect of the la.t ten year•• the amounts collected annually
under droit de suite. broken down If possible according to the nature of the work
and by beneficiary.

Answer:
The following table shows the 1981 - 1990 revenues from those countries of the
Community that do recognize droit de suite.
- In 1.000 ECU· 
year
f

1981
1982
1983
1984
1985
1986
1987
1988
1989
1990
1991

338
347
674
657
711
1.110
1.571
3.105
6.727
11.871

p
182
404
427
365
553
582
885
895
1.403
2.155

BlI
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PK21

E31

223
31

• 1 ECU • FF 7,0; FB 42,3; OK 7,9; Pts 129; OM 2,05
11

It is impossible to obtain any information on collection by the state. The only information
available is on the copyright collecting society SABAM. The indications are therefore
estimates.

21

Revenues from the second half of 1990, the first collection period after the introduction
of the law.

31

For comparison: Revenues from the first half of 1991, the first collection period after the
introduction of the law.

For technical reasons it is not possible to give details on the distribution of
revenues by copyright collecting societies.
Beneficiaries of revenues, however. are not only living artists and their heirs.
Certain percentages of the revenues are also used - in accordance with
distribution plans of the copyright collecting societies • in many ways in the
social field and to support young artists.
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Any future EC directive should recommend such use of a part of the revenue to
benefit the community of artists.
3.

Which types of article are covered by droit de suite (fine arts of all descriptions,
photographic works ••• )7 How should the term ·original work· be defined in this
context?

Answer:
Droit de suite should be applicable to all works of fine art • paintings, drawings,
original prints, lithographs, sculptures and tapestries.
Photographs, if they are of relevance to the art market, should also be covered
by droit de SUite.
Works of applied art should be covered by droit de suite as far as they enjoy the
protection of copyright legislation. The definition of the term original work should
be left to national legislation and jurisdiction or to art dealers and copyright
collecting societies to find an agreement as far as the art market is concerned.
It will not be necessary to include any definition into the process of harmoniza
tion.
4.

To which types of sale should the droit de suite apply?

Answer:
Droit de suite should apply to all cases where pieces of art are resold or barterd
through art dealers or auctioneers acting as buyers, sellers or agents.
5.

Please indicate what, in your opinion, should be the basil, the rate(s) and the
minimum threshold of applicability of droit de suite.

Answer:
Droit de suite should be part of national copyright legislation.
Rates should be calculated on the resale price regardless of profit margins.
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Rates should be paid by the seller.
The minimum threshold of applicability should be 150 ECU.
6.

Should droit de suite be the subject of collective management?

Answer:
We join the WIPO in their recommendation. Only collective management thorugh
a copyright collecting society guarantees satisfactory management of droit de
suite.
Expelience shows that individual management is difficult just because it is
difficlJlt to obtain the necessary information and assert claims against parties
unwilling to perform.
7.

In your experience what are the aspects of droit de suite which present perticular
difficulties in respect of implementation? Please give reasons.

Answer:
Problems in implementing droit de suite arise especially when copyright collecting
societies and holders of interests are refused the information they need to assert
their claims.
Therefore, a directive should follow examples in various Member States and
include the seller's obligation to transfer all necessary information on works of
art he sells as well as selling prices to a copyright collecting society. Such a
directive should also prescribe sanctions to help assert claims.
8.

If droit de suite were to be introduced in the Community, would it be necessary
for there to be measures aimed at preventing sales from being displaced to other
countries which do not recognize such a right? At what rate of levy of the droit
de suite do you think the risk of evasion wiD become significant?

Answer:
We do not think that any important changes will occur on the art market when
droit de suite is introduced in all Member States.
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The European economic space of art trade will be strong and attractive enough
to support droit de suite. What is more, any displacement of markets would
entail great expense.
In addition, as is well known, ~ couple of countries that are not members of the
EC have plans to introduce droit de suite as well. Even the United States are
considering this step. Under such conditions a displacement of markets would
be useless.
Experience with the introduction of droit de suite in individual Member States
confirms that art trade stays in its traditional locations and environments. As far
as we know, neither Germany nor Denmark or Spain have seen displacements
of any importance.
We therefore think that there will be no need for particular measures against
displacement.
9.

Which artists should benefit from the droit de suite fEC nationals, third country
nationals living in the Community, others)? More generally, how should the
reciprocity provision in Article 14ter of the Beme Convention be applied?

Answer:
All artists who are citizens or inhabitants of a Member State should most
certainly benefit from droit de suite. Third country nations should benefit only on
the basis of reciprocity in accordance with Article 14ter of the Berne Convention.
States should participate only under the condition of reciprocity in accordance
with Article 14ter of the Berne Convention.
We are convinced that such regulations would encourage third countries to make
droit de suite available to their artists as well.
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1. We have the impression that resale royalties encourage the creation
of new works as living artists, who many times are out of the market
because of changements of the public taste within short terms get
support from the resale royalty in order to continue with their artistic
work. In our country it had no negative effect on the creation of new
works. The resale rights legislation did not affect the german market
as our society came to a general agreement with the art dealers asso
ciations in 1980, which allowed them to pay an average amount of
their gross income in order to cover all the resale royalty payments.
By this agreement they have to pay an annual contribution of 1.3

~

out of their gross income. The money collected on this basis by our
society is then distributed to the single artist according to the german
legislation which entities the copyrl ght owner to collect a fee of 5

~

of the resale price in any resale case.
You will note that the basis of collecting the money is different from
the way of distribution; anyway this method turned out to be a very
harmonic way of collecting and distributing droit de suite without
creating any conflicts between art dealers and artists.
The amount of money collected by our society In the year 1990 was
about 7,5 million Deutsche Mark. There are continous contacts with
the art dealers association in order to take care that the system keeps
working.
Besides the collecting through the above mentioned percentage out of
the gross income there is a separate collection of the legal fee In
those cases where galeries do not want to Join the general agreement.
Out of this individual collection we got 0,5 million Deutsche Mark in
the past year.
2. All the experience in Europe showed that a resale royalty is only
working If its attributed to the resale price. It's practically Impossible
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to attribute any royalties to any increase in value. The amount of the
resale royalty in Europe varies between 2
gal). In France the fee is 3

~,

~

(Spain) and 6

In Germany and Denmark 5

~

(Portu

~.

In Den

mark the copyright fee covers any resale, not only sales attributed to
artists or estates of artists who are represented by collecting
societies.
3. The european collecting societies handling the resale royalties are
exchanging money among those countries who have a similar legisla
tion. The german copyright law has a special provision which attribu
tes the ri ght to claim resale royalties only to artists of those coun
tries who have a similar legislation. We are of the opinion that the
entitlement to claim resale royalties must take Into consideration the
international relations of the art market and should not be attributed
to native artists only. For this reason and following the principles of
the Bern Convention we think the droit de suite should be extended to
all the Bern states and consequently members of the Bern states
should be entitled to claim their royalties.
As you know the Federal Republic accepts the participation of Bern
authors in any other royalty like In the blank tape royalty even for
american authors where similar legislation does not exist.
From our understanding of the mechanism of copyright law within the
European states and within Bern convention states there would be no
problem for american artists to claim resale royalties In Europe
retroactively as soon as a respective legislation would have been taken
by the United States.
4. In the german law only a collecting society has the right to ask for
resales and only for those resales which took place in the past year.
The claim of the resale royalty - in case the resale Is known - can be
asserted within ten years after the resale date.
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The resale legislation in the whole .and the right to ask for resale
royalties is in line with the protection term of the authors rights, i.e,
in Germany 70 years after the death of the author.

5. The technical requirements to execute a resale royalty collection
from our experience are the right to ask for information about resale
cases, which might be handled by a collecting society and should not
be handled by the individual author.
We are sure that a resale royalty cannot be executed without the help
of a collecting society as an individual claim brought up by an
Individual author against a gallery will immediately have the worst
consequences for this artist like boycotts etc. Only a strong collecting
society can organize a working system.
The example of the Federal Republic of Germany, where all organiza
tions of the art market and the collecting societies established the
collecting through our society, shows that It Is quite easy to establish
working conditions. The administrative fees for handling the resale
royalty in our country are not higher than 10

~.

We are ready to give you any further information.
You rs sl ncerel y,
- dictated by
Mr. Pfennig and signed
in his absence:

enclosure:
- statement of CISAC concerning resale royalties (droit de suite)
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Attachment No. 1

International Confederation of Societies of Authors and Composers
(CISAC)
European Copyright Days
Rome, 1. - 3. OCtober 1990

Droit de suite
by Mr. G. Pfennig (Blld-Kunst - FRG)

1. Legal foundations
Article 14 ter of the revised Bern Convention grants the author an in
alienable right to participate In the proceeds from sales of a visual
arts work subsequent to the first transfer by the author. This protec
tion can only be claimed In each country of the union In so far as the
authors national legislation affords such protection and to the extent
permitted by the legislative provisions of the country where this
protection Is claimed.

2. The Idea of droit de suite
The idea of the droit de suite Is based on the fact that - different
from any other creators - the visual artists can sell originals of their
work, Including small editions of graphic works, only once; they are
then excluded from the profit this work might gain when It Is circula
ting in the art market.
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Other authors Ii ke composers and writers have the possi bility to per
mit the reproduction, public representation, television and radio
broadcasting and other uses of their work and get their income on
that basis. For the visual artist there exists just the possibility to
grant reproduction rights but the economical proceeds from these
rights cannot be compared to the Income of the other authors.
In this situation the droit de suite allows the visual artist - and
should allow the creator of photographic works - to benefit from the
profits gained by sellers of art works circulating in the art market.
Practice shows that the cases are numerous where artists due to their
very often weak economical situation sell works at a very low price
which are later resold at Incredible high prices in the art market. It
Is not necessary to cite Van Gogh; the most recent example Is the
german artist Joseph Beuys, whose works were sold during the life
time of the artist at reasonable low prices and now reach the highest
rates In the Internatlonal auctions.
There Is no doubt that the droit de suite remunerations contribute to
a large extent to the living conditions of visual artists whose works
are sold In the art market; as far as estates are concerned there is
evidence that the Income of this remuneration Is used for the main
tenance of foundations, archives and documentaries kept by the esta
tes of well known artists and museums.
Following the fundamental idea of any copyright legislation to make
the creator participate In the advantages others take from the use of
his work droit de suite legislation has been enacted in many member
states of the Bern COnvention.
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3. Droit de suite in the European Community
As far as member-states of the European Community are concerned,
the droit de suite has been Introduced In Belgium, Denmark, Federal
Republic of Germany, France, Italy, Portugal and Spain.
Opponents to the droit de suite have used the argument that a droit
de suite legislation would complicate the relations between art dealers
and artists themselves and there would be no way to execute practical
administration.

The existing examples of different european countries prove that droit
de suite can be handled sufficiently through copyright collecting
societies.
Especially in France, where for the time being droit de suite is only
administered In public auctions on an administrative basis which
creates no problem at all, and in the Federal Republic of Germany,
where the collecting society handles the perception on the basis of the
general agreement on the basis of a contract with the National Board
of Art Dealers Association Is giving evidence that this right can be
administered without technical problems.
The fact that the droit de suite legislation has not been introduced to
all member-states of the European Community might lead to a distor
tion of the art market as vendors of works of art could try to escape
this remuneration by seiling their works In countries of the community
where a droit de suite legislation does not exists.
There Is doubt whether nationals of a droit de suite country are
exempt of the payment if they sell In a non - droit de suite country;
the collecting society Blld-Kunst of the Federal Republic of Germany
has just enacted a model law suit against an german seller who sold
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through the intermediary of an auction house based In London to claim
droit de suite for this sale. Should the german court decide this sale
Is due to the german droit de suite legislation and should this j uris
diction be extended for example to France, this could be an extentlon
of droit de suite to other countries without Introducing a legislation
there. But for the benefit of the art market all over Europe the ar
tists In the european countries and the collecting societies are of the
opinion that an extentlon of the droit de suite legislation to all mem
ber-states of the COmmunity would be the most preferable solution.

4. CISACs droit de suite recommendation
On the occasion of Its meeting from 17th and 18th September 1990 in
Gstaad the EEC-commlttee of CISAC formulated a proposal of a model
droit de suite directive of the European COmmunity on the basis of a
proposal of the working group "droit de suite" of the International
Council of Authors of the Graphic and Plastic Arts and of Photogra
phers.
These principles are the following:

L.

Beneficiaries:
Artist, their heirs and holders of legacies should benefit from
droit de suite legislation.

~

Exclusion of assignment
It should be excluded by law that the artist can waive his
droit de suite during his lifetime.
Experi~nce

in droit de suite-countries shows that the art

market would try to make the artist sign droit de suite
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when selling the work of art if this would not be pre
vented by law.
3.

Protection term
Like any other author's right droit de suite should be protected
70 years post mortem auctoris.

4.

Protected works
All works of plastic and graphic art - drawings, paintings,
prints, sculptures and tapestries - should be protected by droit
de suite; multiplied works should also be included as far as the
art market considers them as original works of art.
As far as photography Is concerned, CISAC recommands to
Include works of photographic art In the droit de suite
legislation if they are object of the art market.

An evidence is that during the last 10 years works of
famous photographers such as Brassai, August Sander, Man
Ray and Mapplethorpe raised high prices in special auc
tions and in specialized art galeries. Photography has
been developed as an object of the art market as far as
original prints are concerned. Due to this development
there is no reason to exclude photographers from the
benefits of droit de suite especially for the reason that
many famous artists - like Man Ray and Andy Warl-jol 
worked as well as sculptors, painters and photographers.
5.

Sales sublect to droit de suite
In all cases where the orl-jlnal of an artistic work is resold the
vendor shall pay the droit de suite

participation to the author

If such a resale Involves an art dealer or auctionalre as pur
chaser, vendor or agent.
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6.

Minimum price
Only resales above a minimum resale price of 150 ECU should
entitle the author to claim droit de suite.
The definition of a minimum is necessary to avoid
unprofitable administration of low price sales.

L.

Definition of resale price
The basis for the droit de suite payment should be the resale
price; a legislation connected to the surpl us value does not
seem practical.
Currently there are different droit de suite percentages in
the european states; they thrive from 6

~

(Portugal) to 2

% (Spain).

In the discussion about the introduction of droit de
suite there is often heard the argument that the
droit de suite remuneration cannot be connected to
the resale price as not every resale leads to the
augmentation of the value of the work of art. This
idea might be right in single cases; on the other
hand there cannot be any doubt that the majority of
sales through the art market leads to higher rates
than the first sales price. It is not only the result of
simple economic logic but takes into consideration
the continuous growing of prices for art works in
the international art market.
8.

Handling of droit de suite
The collective administration of the droit de suite can only be
guaranteed If a collecting body is Involved.
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The collecting society should have the right to ask for infor
mation in any case of resale, to collect the money and to dis
trl bute the money to artists and estates.

The experience in France and the Federal Republic of
Germany shows that without introduction of the right to
ask for information for the collecting societies into the
droit de suite legislation an effective realisation of this
right is not possible especially towards the private art
dealers. The position of the single artist against the art
market is normally to weak to realize his droit de suite
individually. Because of this reason the droit de suite can
only be handled through the intermediary of a collective
society. This has also the effect that the art market has
just one partner who collects every information and the
payments instead of dealing with a large number of single
artists or estates.
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Attachment No. 2

EVA: Answers to the Questionnaire
on Droit de Suite in the European Community
1.

Does it seem to you necessary that the Member States' provisions on droit de
suite be harmonized at the Community level?

Answer:
For artists engaged in the fine arts droit de suite is one of the most important
authors rights.
Unlike authors of other kinds of work who draw in many ways economic benefit
from public performance and mechanical or other reproduction of their works,
these artists can sell their original works only once. Droit de suite considers the
special value the original work has on the art market and thus enables artists,
too, to benefit from the increase in the value of their works.
The fact that droit de suite has not yet been introduced in all Member States of
the Community affects the living conditions of artists living in those countries
that do not recognize this right.
Artists engaged in fine arts are underprivileged compared to authors of literature
and music, for example, because the authors rights of the latter exist in all
Member States of the Community or because important exploitation rights
benefitting those authors in particular are just being harmonized at Community
level (c. private reproduction, cable and satellite networks).
The present situation also affects art dealers. It is true that droit de suite is only
one factor that goes into the market price of a piece of art. Nevertheless, the
fact that droit de suite does not exist in all Member States brings about
distortions of markets and competition.
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2.

Please indicate, in respect of the last ten years, the amounts collected annually
under droit de suite, broken down if possible according to the nature of the work
and by beneficiary.

Answer:
The following table shows the 1981 - 1990 revenues from those countries of the
Community that do recognize droit de suite.
- In 1.000 ECU· 

F
338
347
674
657
711
1.110
1.571
3.105
6.727
11.871

Year

1981
1982
1983
1984
1985
1986
1987
1988
1989
1990
1991

0

B1I

182
404
427
365
553
582
885
895
1.403
2.155

189

DK21

E31

223
31

• 1 ECU

= FF 7,0; FB 42,3; OK

7,9; Pts 129; OM 2,05

1)

It is impossible to obtain any information on collection by the state. The only information
available is on the copyright collecting society SABAM. The indications are therefore
estimates.

2)

Revenues from the second half of 1990, the first collection period after the introduction
of the law.

3)

For comparison: Revenues from the first half of 1991, the first collection period after the
introduction of the law.

For technical reasons it is not possible to give details on the distribution of
revenues by copyright collecting societies.
Beneficiaries of revenues, however, are not only living artists and their heirs.
Certain percentages of the revenues are also used - in accordance with
distribution plans of the copyright collecting societies - in many ways in the
social field and to support young artists.
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Any future EC directive should recommend such use of a part of the revenue to
benefit the community of artists.
3.

Which types of article are covered by droit de suite (fine arts of all descriptions,
photographic works ... )1 How should the term "original work" be defined in this
context?

Answer:
Droit de suite should be applicable to all works of fine art - paintings, drawings,
original prints, lithographs, sculptures and tapestries.
Photographs, if they are of relevance to the art market, should also be covered
by droit de suite.
Works of applied art should be covered by droit de suite as far as they enjoy the
protection of copyright legislation. The definition of the term original work should
be left to national legislation and jurisdiction or to art dealers and copyright
collecting societies to find an agreement as far as the art market is concerned.
It will not be necessary to include any definition into the process of harrnonlza
tion.
4.

To which types of sale should the droit de suite apply?

Answer:
Droit de suite should apply to all cases where pieces of art are resold or barterd
through art dealers or auctioneers acting as buyers, sellers or agents.
5.

Please indicate what, in your opinion, should be the basis, the rate(s) and the
minimum threshold of applicability of droit de suite.

Answer:
Droit de suite should be part of national copyright legislation.
Rates should be calculated on the resale price regardless of profit margins.
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Rates should be paid by the seller.
The minimum threshold of applicability should be 150 ECU.
6.

Should droit de suite be the subject of collective management?

Answer;
We join the WIPO in their recommendation. Only collective management thorugh
a copyright collecting society guarantees satisfactory management of droit de
suite.
Experience shows that individual management is difficult just because it is
difficult to obtain the necessary information and assert claims against parties
unwilling to perform.
7.

In your experience what are the aspects of droit de suite which present particular
difficulties in respect of implementation? Please give reasons.

Answer;
Problems in implementing droit de suite arise especially when copyright collecting
societies and holders of interests are refused the information they need to assert
their claims.
Therefore, a directive should follow examples in various Member States and
include the seller's obligation to transfer all necessary information on works of
art he sells as well as selling prices to a copyright collecting society. Such a
directive should also prescribe sanctions to help assert claims.
8.

If droit de suite were to be introduced in the Community, would it be necessary
for there to be measures aimed at preventing sales from being displaced to other
countries which do not recognize such a right? At what rate of levy of the droit
de suite do you think the risk of evasion will become significant?

Answer;
We do not think that any important changes will occur on the art market when
droit de suite is introduced in all Member States.
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The European economic space of art trade will be strong and attractive enough
to support droit de suite. What is more, any displacement of markets would
entail great expense.
In addition, as is well known, a couple of countries that are not members of the
EC have plans to introduce droit de suite as well. Even the United States are
considering this step. Under such conditions a displacement of markets would
be useless.
Experience with the introduction of droit de suite in individual Member States
confirms that art trade stays in its traditional locations and environments. As far
as we know, neither Germany nor Denmark or Spain have seen displacements
of any importance.
We therefore think that there will be no need for particular measures against
displacement.
9.

Which artists should benefit from the droit de suite (EC nationals, third country
nationals living in the Community, others)? More generally, how should the
reciprocity provision in Article 14ter of the Berne Convention be applied?

Answer:
All artists who are citizens or inhabitants of a Member State should most
certainly benefit from droit de suite. Third country nations should benefit only on
the basis of reciprocity in accordance with Article 14ter of the Berne Convention.
States should participate only under the condition of reciprocity in accordance
with Article 14ter of the Berne Convention.
We are convinced that such regulations would encourage third countries to make
droit de suite available to their artists as well.
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143 Cross Street
Norwell, MA 02061
April 23, 1991

r
I

Office of the Registrar of Copyrights
copyright Office
James Madison Bldg., Room 403
First and Independence Avenue, 5.E.
Washington, DC 20559
Re:

Comment t.:etter

IRM

J

__

Comments on Resale Royalties for Works of Art

Gentlemen,
I offer the following limited comments on the concept of resale of ~rt
from the perspective of both the artists and the purchaser or repurchaser of
art.
1.

Resale Royalties regulations should only be applicable to sales or
resales of art exceeding a certain value, i.e. $5,000.00 u.S. or in
kind value. Such a regulation would provide standing notice to
purchasers of a level of value of art that a commission is due the
artist.

2.

The regulations should require that sellers of art notify and pay the
artist for resales. The regulations should provide an alternate
notification to the Copyright Office in cases where the artist cannot
be located. Failure of an artist to claim a royalty within 5 years
of a notice of resale in the Copyright Office should provide a
defense for the seller to make such payment.

3.

Failure of a Seller to comply with resale royalties notHications and
payments should carry civil fines and double royalty payments.
Purchasers of art may require an artist's acknowledgement of receipt
of royalties from the Seller prior to the consumation of the resale.

4.

Resale Royalties should be deductable from any capital losses or
gains of the resale of art by the seller and should be considered
ordinary income to the artist.

5.

Enforcement of the resale regulations should be accomplished by a
citizen suit in the Federal Courts.

Thank you for the opportunity to comment.
er

truly yours,

Rlchard A. Covel, Rsq.
Intellectual Property Attorney
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ANNOUNCEMENT

from the Copyright Office, library of Congress, Washington, D.C. 20559

NanCE OF PUBUC HEARINGS
PUBUC HEARINGS: ARTISTS' RESALE ROYALTIES

The following excerpt is taken from Volume 57, Number 8 of
the Federal R~ster for Monday, January 13, 1992 (p. 1281)
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MR. PATRY:

Good morning.

My name is William Patry.

I'm a policy

planning advisor to the Register of Copyrights in the Library of Congress. As
our location implies, we are a legislative branch agency. We advise Congress on
legislation.

We assist them in drafting it. We testify before them on issues.

When requested, we prepare reports for Congress on issues that are of concern to
them.
The hearing today and its companion on March 6 in New York City is
the result of legislation that was signed by the President on December 1, 1990.
This was the Visual Artists' Rights Act of 1990.

For the first time, this act

gave to visual artists certain moral rights -- rights with respect to attribution
and to prevent the mutilation or destruction or distortion of their works.
Earlier versions of that legislation contain provisions on resale
royalty rights or droit de suite, as if has been known since its introduction in
France in 1920.

Resale royalties have been a part of California law since

January 1, 1977.
During the hearings on the Visual Artists Rights' Act, there was
discussion of having an artist's resale royalty rights law federally.

Earlier

bills were introduced by Representative Waxman by Representative Downey.

Not

surprisingly, there was testimony in opposition to the artist resale royalty
provision by galleries, art dealers, and others.
As a result of this opposition and the fact that there was no
opposition to the other visual artists' rights provisions, Congress decided to
move ahead on the moral rights part of the bill, but requested the Copyright
Office to do a study on the feasibility of a federal resale royalty provision.

The heari ng today is a part of that study.

The study is to be presented to

Congress on June It 1992.
Since California is the only state that has an artist resale royalty
provision t we will be able to gain information today about your experiences -
how it works; whether the California law should be a model for any federal
legislation; whether the California law could be improved if we do have a federal
law; how the California law has benefited artists and which artists; whether the
California law has had a negative impact , if at al l , on the art market in
California.

FinallYt we are interested in finding out whether you think there

should be a federal droit de suite provision.
We will have witnesses on both sides of the issue.
to submit wri tten comments to me at any time up to June 1.

Anyone is free
Of course t the

earlier the better t because Itll have more of a chance to consider them.
The schedule will be as follows: Wetll begin with Professor Goetzl t
followed by a panel consisting of Mr. Davis and a number of artists.

Then we

will have testimony from Professor John Henry Merryman of Stanford University
who t I think t takes a different view from the other witnesses. We will conclude
with a panel of witnesses representing the artists t viewpoint.
I expect wetll probably conclude by lunchtime.

If we go overt

however long it takes t thatts fine.
Professor Goetzl is a professor of law at Golden Gate University.
He has worked on arts legislation for seventeen years t including works on the
original drafts of the bill that became the California Art Preservation Act found
in the California Civil Code t I believe t Section 987.
He is a member of the board of directors of California Lawyers for
the Arts. On their behalf t he submitted comments to the Copyright Office in this
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inquiry.

He's the author or co-author of a number of articles in the field,

including "Artists' Rights: The Kennedy Proposal to Amend the Copyright Law" and
"Copyright and the Visual Artists' Display Right: A New Doctrinal Analysis."
Welcome, Professor Goetzl, and you may begin.
PROFESSOR GOETZL: Thank you, Mr. Patry. It's a pleasure to be here.
I have a number of things that I want to say about this legislation.
generally very much a supporter of resale rights for artists.

I am

Indeed, I view

resale rights as part of a larger picture.
I think one of the deficiencies of the copyright law is that artists
have not been treated on the same basis as have other authors, in particular,
with respect to the right to display. As set forth in my article, "Copyright and
the Visual Artists' Display Right: ANew Doctrinal Analysis," it is my conviction
that artists should be granted some compensation when their works are displayed.
Within that framework, the resale royalty then becomes an opportunity to assess
that display right when the art is in a private context rather than in a public
context.
In attempting to think about and address the needs of this study that
you're conducting, I gave some thought to what is meant by "feasibility," because
it's a rather vague and general term. It seems to me that it has two components.
One component is the desirability of the legislation in the first
instance. The second component, assuming such legislation were enacted, is what
form would it take, in particular, how would this right be implemented and
enforced.
I think it is clearly the case that if you are to recommend its
enactment and if Congress is to enact some kind of royalty legislation, then
Congress can surely come up with a method which will make it enforceable.
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At this piont, I find it very useful to recall the experience under
the 1897 amendments to the copyright 1aw and under the 1909 Copyright Act
granting a right to a royalty for the public performance for profit of music.
The right lay largely dormant for a number of years.
It was finally in 1917, that the U.S. Supreme Court in Herbert v.
Shanley Hotel, upheld the right of Victor Herbert, the composer, to collect a
royalty when his music was played in a hotel dining room.
the formati on of ASCAP and 1ater on to BMI.

That gave impetus to

It was through those pri vate

agencies that meat was put on the bones of this right which otherwise was
difficult to enforce.
Our experience in California for the fifteen years that we've had
resale royalty legislation is there is considerable debate about how effective
this legislation has been in its present form.

You're going to hear a good deal

of testimony about this from the panel.
I can suggest an overview; there is little hard statistical data on
the effectiveness of this legislative.

Most of our information is anecdotal.

What has not yet happened, however, because the application of the law is still
limited only to California, is the creation of an A.S.C.A.P.-like enforcement
organization.
The other part of this question that has to be considered, is whether
or not droit de suite is something that Congress will choose to enact, or
something you are going to recommend.

Obviously, if it's not recommended, if

it's not enacted, then it doesn't matter how enforceable a scheme would be.
Nothing will come of it.
I don't know how much it is necessary to say about desirability.

I'm

pleased to know that you are familiar -- and apparently very familiar -- with all
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of the pertinent literature. So, you're aware of the philosophy offered for the
resale royalty by, for example, the French law and the contrasting philosophy of
the German law. You are also familiar with the justification I've offered up in
my article, which boils down to, really, a matter of fundamental fairness.
Even as the exploitation of intellectual property, of products of the
mind, has been expanded over the years, so too, Congress has in a very irregular
and inconsistent way perhaps, but nevertheless persistently, enlarged the
exclusive rights available to authors.
Those who have lagged behind, however, are visual artists. Artists,
at present, derive protection under the copyright law in terms of gaining
remuneration only when their works are reproduced. The occasions where artwork
is reproduced -- is rendered in copies -- are few. That is not where the primary
market for visual art lies.

The primary use of visual art, of course, lies in

its viewing, in its display.
It is interesting in that connection to observe that there have been
tentative steps taken in other countries to begin to compensate artists for this
display. Most notably, Canada now awards exh"ibition fees on a regular basis to
artists whose works travel.

It is limited to those works that the Canadian

government owns in its art bank.

When these works are exhibited, artists are

compensated.
A parallel to that, and also interesting to note in this regard, is the
recent enactment of lending royalties in Western Europe, primarily in Great
Britain and the Scandinavian countries. While many books find their primary use
through the sale of copies, generating royalties for their authors, other books
do not sell in large numbers, although they still enjoy wide readership. That's
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because those books find their primary audience in libraries where they are just
loaned.
The countries of Western Europe have begun to recognize this and have
determined since it is not the paper and ink that are the subject of copyright,
but rather the 'intellectual content of the books, in fairness, these authors
should be awarded a royalty when their books are checked out of the library. The
quest ion which is clearly left unanswered at this point is where would the
revenues come from to pay for this.

It's a fair question.

But I think answers

can be found at an appropriate time.
Suffice it to say, a parallel exists when we have works of art on display
in museums, in corporate offices, or even in private homes.
the work is being enjoyed by a significant audience.

In all these cases,

Yet, no ongoing compensa

tion is being shared with the artist.
Note, that if we look at sports and entertainment in this country, we will
observe that athletes and entertainers -- and I'm using that in a very broad
sense -- tend to be very, very well compensated.

Fans think nothing of paying

$25 or $30 for a ticket to go to the ball game.

Others do not hesitate to pay

$50 to $100 for a seat at the opera or the theatre.

Indeed, even movies today

charge seven or eight dollars for admission.
In stark contrast, our museums, which hold enormous valuable
co11 ect ions of wonderful art, remain the "1 ast cheap date." In most parts of the
country, museums are still free.

Those which have begun charging admission

charge very reasonable admi ss ions -- three, four, or perhaps fi ve dollars.
Indeed, many are even less expensive than that.
It seems to me that if you take the long view of this, what has
happened is that visual artists who are not compensated when their works are
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displayed, have been subsidizing the public's enjoyment of art.

I'm pleased to

read that attendance at museums remains very, very high, even after the modest
admission charges were imposed. It still is higher than all professional sports
put together.
So, there are parallels here which suggest that artists have been
shortchanged by the copyright law throughout

l~S

history.

The resale royalty,

as it was enacted in California, repesents a small step toward bridging that gap.
I came on the scene after this statute, California Civil Code Section
986, had first been enacted.
you what its genesis was.

So, I can't really, from my own experience, tell
I did work a great deal with Senator Sieroty, its

author, shortly after its enactment, in reviewing how it was working, and
drafting the bill which embodied the amendments which took effect in 1982 and
strengthened the law.
There are two ma in approaches to the enforcement of the resale
royalty that can be taken:

the first is what I would for convenience, refer to

as a private enforcement mechanism.

This is essentially what we have in

California. The law provides that under certain circumstances, a royalty is due
and payable.

It is encumbent upon the artist to discover it is due, by whatever

means, and then to make a demand for it and, if that fails, to bring suit against
the seller or the seller's agent who has failed to pay it.
This presents challenges: artists don't always know when a sale has
occurred.

There isn't any public repository of that kind of information.

In

addition, many artists have reported anecdotally to me, to us at California
Lawyers for the Arts, that they feel considerable inhibition in making demand
upon sellers for this royalty.

They fear that their galleries may decline to

represent them in the future or that sellers will harbor bad feelings.
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Realistically, precisely those artists whose works enjoy resales are
the least likely to be dropped by galleries.
harbor bad feelings for long.

Neither are collectors likely to

On the contrary, most collectors are eager to

maintain good relations with the artist. Part of the cache of collecting art is
the familiarity and friendship with the artists that one can then enjoy.
The second approach to the enforcement of the resale royalty i nvo1ves
a more public kind of mechanism.

This is what was initially contemplated in HR

11403, Henry Waxman's seminal resale royalty bill, introduced in 1978.

It

provided for a federal registry where all sales would be registered, and where
artists would have to register.

It apparently was that model which was then

incorporated into the initial proposal introduced by Senator Kennedy as S. 2796.
This is a very different way to go about it.
As that bill was first introduced, it would have required artists who
sought to collect a resale royalty to register their name and address with the
Copyright Office. It would also have required that sellers register the occasion
of the sale with the Copyright Office.
Given a choice between these two mechanisms, my personal recommenda
t ion woul d be to refra in from creat i ng more government bureaucrac i es, with
whatever expense they might entail. These above requirements would also impair
the confidentiality of the transactions, the identity of the parties, and the
sums involved.
I would prefer a private system very much following the example of
what has been done in collecting the royalties occasioned by the public
performance for profit of copyrighted music.

Leave it to the formation of an

"A.S.C.A.P." or "Broadcast Music, Inc." to take a transfer of the rights from the
artist for the purpose of collecting royalties.
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It was in specific anticipation of such collecting societies that the

1982 amendments to the California Resale Royalty Act modified the prohibition of
a waiver of the right.

The resale royalty right is non-waivable, both in

California and as proposed in Senator Kennedy's original bill, with the exception
that a transfer for the purpose of facilitating its collection, could be lawfully
done.
It is going to take some time for such an organization to be formed.
But such an organization would probably prove to be a more efficient and
satisfactory way to bring about the enforcement of such a resale royalty.
MR. PATRY:

Thank you very much.

PROFESSOR GOETZL:

Okay.

I have a few questions.

Thank you.

MR. PATRY: There are a number of different justifications that one
hears for droit de suite, one of which is that artists should benefit from the
subsequent increase in the value of the work.

The theory is that most of the

increase is the result of the artist's original work and not particularly the
work of gallery owners or dealers or auction houses, although they probably have
a different viewpoint on that.
But theoretically, at least, that is one justification.
Europe, that's not the way, in fact, droit de suite is admi ni stered .

But, in
As you

know, it's done on any sale. So, there are at least a number of models that one
could pick.

California has picked one.
On the federal level, you could pick a model that, in fact, only

kicks in droit de suite once there has been an increase in the sale amount.
Another way would be to follow the European approach, which is to have it for any
sale, even if that sale results in a loss.
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In my reading on this, I came across a statement by you. The quote
was -- and you can tell me whether it's accurate or not -- "artists are the only
socialists in a capitalist system."
PROFESSOR GOETZL:
MR. PATRY:

That is accurate.

My question is this:

If we were to give artists

full-fledged status as capitalists, would not a logical corollary to that be for
them to share in any losses.

In other words, if you're going to give them

capitalist status and say that they should benefit, why shouldn't they also share
in losses?
PROFESSOR GOETZL:

No.

That does not fo11 ow at a11 .

The quoted

statement was in response to so many people criticizing the resale royalty
concept on the grounds that it would only benefit wealthy artists. These critics
characterize the resale royalty as welfare-type legislation and then criticize
it for not benefitting poor artists.
In response to that, I said artists ought not to be the only
socialists in a capitalist society. To be consistent with the way in which other
authors are treated under the copyright law, successful, wealthy artists should
continue to become even wealthier if their works enjoy continued popularity.
Just as is the case for those who own valuable patents or those who own
copyri ghts on popul ar books, popul ar songs, or popul ar dramat i c works, they
should also be entitled to get richer and richer and richer.
Now, I don't think this is the occasion to re-examine capitalism in
that sense.

My point is simply that artists ought to be treated on the same

basis as other authors.
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With respect to how the royalty would work, I think you're quite
right.

There are a number of choices that could be followed.

I think we can

break it down neatly into three such options.
One, a sort of middle system, is what California does.

That is,

whenever there is a resale which has been for a profit -- i.e., at a higher price
than what was originally paid for the work, a royalty is due on the entire resale
price irrespective of the possibility that it may generate a net loss to the
collector. I notice parenthetically that the gallery which resells the work will
take a commission even though that commission results in a loss to the seller.
What was included in Senator Kennedy's bill initially was the concept
that while the royalty might be a more generous percentage, it should be applied
only against the appreciation.

This would, at least insofar as the royalty is

concerned, assure the collector that he or she would not suffer a loss due to the
resale royalty.

That's at one extreme.

At the other extreme is the view that a royalty should be paid even
if the work is sold at a loss.
respect to that.

I speak only for myself at this point with

I would support that.

My writings endorse that.

I believe

that the justification for a resale royalty lies not in the appreciation in value
of the work as much as in the very existence of another audience for the work.
I note in that connection that if I'm a playwright and a theater
company desires to present my copyrighted work, we will negotiate a royalty to
be paid to me. Even if the presentation of that play proves a flop. That simply
is a cost of doing business.
So too, if a movie producer wishes to buy the rights to make a film
from my book, they pay me whether the film makes money or loses money.
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I think

it is appropriate to envision that kind of a parallel where a work of art is
purchased and where it then is going to move on to another audience, as it were.
MR. PATRY:

To use your analogy for literary works, if you're an

author and you enter into a contract and you get an advance and you get a certain
percent for the subsequent sales of your work and multiple copies, you don't have
to give your advance back, usually, if your work turns out to be not successful.
The difference in the counter argument though -- and my question is
this -- is that if you have a droit de suite where it's not triggered perhaps by
an increase, to some extent it could be argued that it gives visual artists the
best of both worlds. Why shouldn't they be treated just like authors? Shouldn't
they negotiate just like authors do, and get whatever money they can?
Otherwise, they would have a situation then where they would benefit
from the subsequent sales, take a cut in those sales, but not take any of the
risk for any particular losses. So to that extent they would be treated a little
bit better than literary artists. I'm well aware of the counter arguments -- and
I'll ask Professor Merryman about his too -- that, of course, that's the way in
which they're exploited, that it's rather different for visual artists, since
their works are only exploited commercially, and they only make money from the
sales of the originals.
Those are all the questions I have right now. As I mentioned earlier
you are free to submi t any wri tten comments and perhaps we'll have other
questions later. Thank you very much for your original submission as well, which
was very helpful.

All of it will go into the record.

PROFESSOR GOETZL:
MR. PATRY:

Good.

Thank you very much.

Thank you very much.

Next up, we have Jack Davis, Alma Robinson, and Brenda Berlin.
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You could join them as well.

Do it together as a panel.

Alma, is Brenda going to join you as well?
MS. ROBINSON:
MS. BERLIN:

She's here.
Welcome to sunny California.

MR. PATRY: Yes. When I left Washington, there was a high of 28, and
I was looking forward to this.

We'll see.

On our next panel is Jack Davis, an attorney from San Francisco, a
member of the board of California Lawyers for the Arts and one of the attorneys
in the landmark Morseburg v. Bolvon case testing the constitutionality of the
Cal ifornia statute; Alma Robi nson, executi ve di rector , Cal i forni a Lawyers for the
Arts; and Brenda Berlin, chairperson of the San Francisco Arts Democratic Club.
You can proceed any way you want.
MR. DAVIS: Good morning, sir, and welcome to warm, sunny California.
MR. PATRY: Having grown up here, I know Mark Twain has been quoted
as saying the coldest winter he ever spent was one summer in San Francisco.
MR. DAVIS:

It does get colder than this.

I was privileged, as you know, to represent Richard Mayer and another
artist~

Peter Alexander, as intervenors in the case of Morseburg versus Balvon

which was then renamed Morseburg v. Halvon v. Maver, the lawsuit in which the
constitutionality of the California Artist Resale Royalties Act was challenged.
During the course of working on that case, I had occasion to talk at
length with Dick and with other people working on the case about the nature of
the resale royalty and some of the reasons for it.

It finally occurred to me

that the best way to explain the justification for a resale royalty act is to
provide a reward to an artist, not just for each work he creates, but for the
dedication of the artist to a

lif~

of work on his or her artwork.
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The most ready example to consider is the work that Pablo Picasso did
at the turn of the century.

If he had made some of those wonderful drawings in

1905 and 1906 and then never made another work of art in his life, I think most
of us would agree that that artwork would not have increased in value over the
succeeding years. He would have been another artist who left the field and left
some nice artwork,

but perhaps not remarkable artwork and certainly not

remarkably valuable artwork behind him.
What he did instead was continue to work, developing not only himself
as a person, but as an artist.

He also created a name for himself.

In my

representation of artists, I have found that another almost discrete area of the
endeavor of being an artist is the creation of a name for oneself and that very
difficult process of marketing oneself and making oneself and one's work known.
Picasso kept doing that.

He did that throughout his life, and he

created a worldwide reputation for himself. It was that, as well as the original
creation of the artwork itself, that increased the value of his artwork as time
passed.
I think that what the California Resale Royalties Act does, and what
any droit de suite does is to reward that continuing effort and to give an artist
a share in what his or her later work contributes to the increased value of an
earlier work.

I think that this is fair and equitable, not only a very

reasonable way of recognizing art work and the dedication that artists give to
their profession, but also a valuable way of encouraging artists to continue
their work and to make the sacrifices that all artists do.
The other thing that struck me was that having a resale royalty right
is an important piece of recognition, in and of itself, for artists, that
provides encouragement.

If art is an important cultural asset to any country or
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to the world at large, certainly encouragement of the development of that piece
of our culture is an important thing as well.
Those reasons apply not only in the state context, but in the federal
context, and should help provide part of the motivation for establishing a resale
royalty act, which I support.
I'd like to direct my other comments to some of the enforcement
problems, which are very serious here in California.

Although the State of

California is a residual beneficiary of the Resale Royalties Act, and it has an
escheat interest in the resale royalties which it collects when can't find the
artist for payment of it, the state really never put forth has and certainly in
these economic times can't be expected to mount a substantial enforcement effort.
They haven't elected to do that even though we've asked them to on a number of
occasions.
There are great difficulties in private enforcement by individual artists.
First is the difficulty of finding out about resales.

Artists just don't have

the sorts of informational resources that are needed to find out about private
transactions for which there is no real reporting requirement and no affirmative
obligation to notify.
There is an affirmative obligation under the California law to pay,
and thus you can imply an obligation to notify the artist of the resale.

But

it's just not done. That's something that's honored far more often in the breach
than in the observance. It's very, very difficult to know when one's artwork is
being resold.
Second is the expense of pursuit.

Even though there's a provision

in the Resale Royalty Act for recovering attorney's fees, the cost of mounting
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a lawsuit is substantial.

To many artists, if not most, it's going to be an

enormous deterrent.
But perhaps the most serious impediment to enforcement is the fear
of being blackballed. On more than one occasion, I've encountered instances of
gross, wholesale violation of the Resale Royalty Act on a repeated basis by very
reputable large galleries and auction houses.
I have discussed with the artists entitled to the royalties their
right to pursue the royalties.

Even though the violations seem clear and the

right to recover royalties seems clear and even though it's a very broad ranging
violation, the artists back off.
One very well established San Francisco Bay Area artist, several of
whose works had been resold within the recently amended Resale Royalties Act by
a very well respected -- I was going to say reputable, but I personally don't see
that auction house as reputable -- would not pursue it even under pressure from
his friends and peers to do so. There is an enormous fear of being blackballed,
which is an enormous disincentive to enforce the right.
I thi nk that what's needed in terms of enforcement is somethi ng
that's as pervasive and yet as ordinary as tax enforcement.

Perhaps resale

royalty compliance could be one which the IRS audits, when it audits books
generally, or perhaps in the course of some other governmental enforcement
auditing practice, resale royalties could be part of the audit process. Perhaps
it could be enforced that way.
I'm not sure that I know the right, specific mechanism, but it should
be something that makes the payment of resale royalties something as mundane and
regular as the payment of taxes, whether they be income tax or withholding taxes
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or sales taxes, is really needed to make this a genuine right and one that's
honored.
I would encourage you to encourage the Copyright Office to encourage
Congress to find some mechanism of that sort.
MR. PATRY:

Thank you.

MS. ROBINSON:
MR. PATRY:

Shall I work on the heat for you?

That would be nice.

MS. ROBINSON:
MR. PATRY:

Thank you.

Excuse me one minute.

We had, I thought, turned it on when we first came in,

but obviously not very efficiently.
While you're doing that, let me ask you a question.

You said that

one justification for droit de suite is encouraging the creation of art and
culture. One of the arguments I've heard on the other side is that the real need
is not necessarily for a secondary market, but that the real problem many artists
face is the primary market, i.e., that the real need is for funding of money to
encourage the initial sales.
One of the things I'd like to find out, is what is the difference
between the primary market for the initial sale and the resale market? How large
is the resale market? What does it consist of? Who gets their works resold more
often than others? Whether, if one is going to have some sort of funds that are
available to the artist, wherever they come from, whatever label you give them,
however they're administered -- is the larger problem, the more immediate
problem, helping artists get more initial sales. Is that a way to go rather than
to set up a mechanism for resale?
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Maybe they're not mutually exclusive. But I think it's a piece, at
least, of empirical data that Congress should know.
to benefit artists.

They should know how best

I'd be interested in what you think about that.

MR. DAVIS:

I may not be the most qualified person to answer that

because I'm not an expert in the art market. I don't know a great deal about it
as a general matter, but my initial reaction is that artists need all the help
they can get.

They make a great many sacrifices to pursue their calling -

enormous sacrifices, which should be rewarded in any way we can find to reward
them.
I would agree with what you said about the two not being mutually
exclusive.

I don't think they are mutually exclusive.

encourage and foster the initial creation of artwork.

I think we need to

If that's what you mean

by funding initial markets -
MR. PATRY:

Yes.

MR. DAVIS: -- I think that supporting and perhaps even subsidizing
artists is a very, very important cultural priority.

I don't see any contradic

tion between helping artists with the initial creation of work and rewarding them
for resales of their work, except in the sense that perhaps if you view the pot
of money that there is as very finite, and necessitating making a choice between
one and the other.
But I would note that what we're talking about in terms of
establishing a resale royalty is not something that's going to be a great expense
to taxpayers.

The cost of moving a bill through Congress is something that I

don't know about, but I don't think it is a material factor here.
I don't see the cost as being something sUbstantial.
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After that,

Certainly, Congress is not talking about paying the royalty out of
public funds.
MR. PATRY:
MR. DAVIS:

Right.
It requires a private transaction.

Really the only

expense that I would see would be the enforcement expense which I think would be
minimal if it were piggy-backed onto some other form of enforcement in the
context of reviewing transactions like taxable events, like sales.
MR. PATRY:

Yes.

You could have a statute that had a mandatory

disclosure requirement.
MR. DAVIS:

I think there should be a mandatory disclosure

requirement.

I think it should have very, very severe sanctions for those who

violate it.

Because I think that in California, the problem has been that

resellers feel no obligation to comply.
MR. PATRY:

Would you agree with Professor Goetzl that there needs

to be some sort of collecting society, which would take care of some of the
problems of enforcement and remove an artist's fear of being blackballed, because
the collecting society would enforce the right.

Or maybe it wouldn't, because

the society would still be collecting on behalf of the particular individual.
Collecting societies in France and Germany, thought this was
essential to their system.
MR. DAVIS:

Do you mean a monitoring society like ASCAP -

MR. PATRY: An ASCAP, 8MI type of system, yes.
tions that do other things as well.

These are organiza

ADAGP in Paris also licenses reproduction

rights and does other things as well.
MR. DAVIS:

I don't think that I know the mechanics of the market

well enough to know whether a monitoring or collecting society would work.
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If

it's workable, certainly.

Anything that they can do to help promote the

effectuation of a federal Resale Royalty Act, so that it is not like the Resale
Royalties Act has been in California.
MR. PATRY:

How then woul d you get around the fear of bei ng

blackballed?
MR. DAVIS: By making the enforcement mechanism something extrinsic
to the artist/reseller relationship.

I mean that more in an artist/gallery

situation than in the individual collectors situation.
But certainly, I think that some third party authority like the
government should take responsibility for enforcement. It seems to me that there
ought to be a way to figure that out without it's being terribly expensive.
MR. PATRY:

Okay.

Thank you.

MS. ROBINSON: Good morning. My name is Alma Robinson, and I'm the
executive director of California Lawyers for the Arts.

Thank you for the

opportunity to testify on behalf of our 2,000 members who include artists and
attorneys as well as arts admini strators, teachers and other professional s
throughout California.
Our organization, which was started as Bay Area Lawyers for the Arts
in 1974, has now become statewide with offices in Los Angeles and Oakland, as
well as San Francisco.

Cal ifornia Lawyers for the Arts has historically

supported resale royalties for visual artists because it makes economic and
ethical sense to allow the creators of artwork to share in the benefits of their
labor when the value of their work appreciates.
We are pleased to be a co-sponsor of the survey which the Artists
Equity Association is now conducting to develop more information about the
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effectiveness of the California Resale Royalty Law, Civil Code

§

986.

I have a

copy of the survey for you, but you have obviously seen it.
MR. PATRY:

Thank you.
MS. ROBINSON: The career of a visual artist requires long years of

sacrifice in an often solitary endeavor, with minimal support. In order to spend
years in research and development, many artists sacrifice the opportunity to live
a normal professional life with steady incomes, health insurance, and retirement
funds.
To award them a small share of the resale pri ce is an acknow1 edgement
of and reward for years of effort previously spent. This makes economic sense.
For younger and beginning artists, the possibility of a resale royalty provides
an important incentive to continue their work.

If they do persevere in their

careers, the likelihood that their work will enter the resale market is very
slim.
It also makes moral sense. Surely collectors, dealers, museums, and
auction houses should not be the only beneficiaries of an artist's continuing
efforts.

In California, the law provides royalties to the artist's estate for

20 years after the death of an artist. These royalties can provide an important
source of support for surviving family members and heirs.
When the Cal Horn ia act was passed in 1977, two concerns were
expressed by some art dealers.

One was that Cal Hornia would lose the art

business to other states where buyers would go rather than pay a resale royalty.
It appears that few art buyers are that shrewd. However, in our 1986 survey of
art dealers and artists, some art dealers thought that a remedy for this would
be a national law. I have previously submitted to you, a summary of the research
that we compiled in 1986.

(See attached).
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MR. PATRY:

Yes.

MS. ROBINSON:

Thank you.

In any case, there has been no evidence that the law

has driven the art market out of the state.

Rather, it appears that there are

vibrant and healthy art markets in the Bay Area as well as Los Angeles, the
effects of the last two years of recession notwithstanding.
Another concern often expressed was the fear that additional
paperwork and research would be required. In fact,. the resale royalty, according
to dealers who have paid it in good faith, requires very little paperwork beyond
computing the royalty and finding the artist.
One art dealer who is active in the resale market observed recently
that the artists who were due royalties were generally well known and easy to
locate.

In her experience of the last two years, when she paid a total of 18

royalties, she had trouble tracking down only one artist, and he was eventually
located through his gallery.
Furthermore, her enthusiasm about the letters of appreciation she
received from artists, the referrals that were generated and the general good
will she has experienced in the artists' community seemed to have more than
compensated for any minor record-keeping she has had to undertake.
Three suggestions have emerged from our research and evaluation of
this law. A lower threshold, such as a $500 resale price rather than the $1,000
minimum as required by the California statute would allow more artists to benefit
from the royalty. We have conducted some analysis of the range of sales prices
that artists generally experience, at least the ones who did respond to this
survey. There was a modest range of sales prices.

Probably the $500 threshold

would at least triple the amount of artists that were eligible.
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Secondly, the requirement that the piece resell for more than the
original sales price requires some research and record-keeping on the part of the
seller and investigative research on the part of artists or their representa
tives, who are trying to collect outstanding royalties.
In France, the comparable droit de suite does not have this condition
and seems much easier to enforce by the two principal agencies who are engaged
in collect i ng the royalties.

The French 1aw app1i es to the resale of any

original work of art resold for at least 100 francs.
Third, we hope that you will recommend an alternative dispute
resolution mechanism such as mediation or arbitration in the event that mediation
fails, which will require the parties to work out the dispute outside of court.
We find that the litigation process is so expensive and clumsy that even the
promise of recovering attorneys fees has not enabled artists to pursue their
remedies in the state courts of California.
The right to sue in federal court, possibly on a copyright claim,
would be even more burdensome.

Because of the difficulty of prosecuting these

claims in court and the possible harm to the plaintiff's reputation in a market
as insular as the art world, many galleries and dealers know that artists are
more likely to abandon their rights, therefore, they simply refuse to pay the
royalties.
In conclusion, the countries entering the European economic community
are now looking at the eight versions of the droit de suite enacted in various
European countries, for possible ways to harmonize these statutes. At this time,
the United States has an important opportunity to take an active leadership role
in investigating all of the ways the royalty has been implemented and coming up
with the best possible system.
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We congratulate you for your efforts to date.
MR. PATRY:

Thank you for coming, and I look forward to seeing the

survey.
MS. BERLIN:

Thank you.

My name is Brenda Berl in, and I'm the

president of San Francisco Arts Democratic Club which has a membership of over
300 democratic artists, administrators and individual art supporters. We're not
It's a political club that we are.

u Republican club.
kind in the country.

It's the first of its

It has a model in Los Angeles, Chicago and New York as

well.
The club is chartered by the California Democratic Party and is
dedicated to electing pro-arts candidates to local, state and national office and
to bringing issues of importance to our membership, to the public and to our
representatives through our monthly forums.
What I'm going to speak about is just on a little broader basis from
what you've heard previously.

Our executive committee gives its unanimous

support to the federal resale royalty proposal to be admi ni stered by the US
Copyright Office.

We will be bringing this before our full membership this

coming Monday, January 27, for their approval.
This legislation is overdue nationwide. I want to talk about artists
as productive and voting citizens, who are entitled to support and protection
just as any other citizen or business in this country.
Artists and their related activities contribute dramatically to the
economic and social well-being of our communities.

In San Francisco alone, one

in 11 jobs is arts-related according to a recent survey from our San Francisco
Art Commission. This survey also showed that combined arts activities for both
non-profit and for-profit arts, visual, performing, dance, medium, music,
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contri bute over $1.5 bi11 ion annually into our economy here, making the arts in
San Francisco the sixth largest industry.
However, support and incentives for individual artists are long
overdue and are essential to the survival of this industry as a whole.

As you

well know, government fundi ng for the arts is very 1imi ted and has become a
political football in the last several years.
We are worki ng very hard to educate our 1egis 1ators about the
economic benefits federal arts dollars have on our local communities. For every
dollar that comes in, three dollars are generated locally.

But there are few

programs supported by the National Endowment for the Arts or state or local arts
agencies that individual artists can apply for.
Where there are those monies, they are so limited and the demand is
so much that individual artists really have a terrible time. Therefore, resale
royalty revenues become an essential means of support, and we urge the
continuation of this program here in California and nationwide.
MR. PATRY:

Thank you very much.

I'll 1eave the record open, of

course, for any representatives of the other party who wish to comment.
The Copyright Office is a legislative branch agency, and we work both
sides of the aisle; and, also for Mr. Sanders, who is an independent representing
Vermont.
MS. BERLIN:
MR. PATRV:
MR. DAVIS:
briefly.

Yes.
Mr. Davis.
I have two more comments that I'd like to make very

One is, in your questions to Professor Goetzl, you noted that the

California Resale Royalties Act only operates on the overall resale price. You
seem to pose a question as to why there rather than on the profit.
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I spoke with the fellow who drafted, or one of the drafters of the
original Resale Royalties Act, Hamish Sandison, and asked him that same question.
He said that they had thought about that quite a bit before drafting the statute
and decided to structure it that way because of the expense and encumbrance of
trying to establish what actually was a true profit on one small transaction
carri ed on by say, a gall ery or an auct i on house that carri es on a lot of
transactions.
Once you begin to try and calculate what a profit is, you very
quickly and not inappropriately get into questions of whether one includes
indirect as well as direct costs of making the sale -- whether the cost of paying
rent on the auction house and lights for it and transporting the art and insuring
the art come into play.

Once you get into that, you get into a very extended

assessment for a very unextended transaction.
So, trying to keep the right as simple and uncomplicated as possible,
they decided to apply a very small percentage to the gross resale price rather
than a larger percentage to the profit.
On another point, with respect to alternative dispute resolution, I
would urge Congress, if they enact a resale royalty right, to use an alternative
dispute resolution scheme.

If they do decide to create a cause of action, they

should certainly include a right to recover attorney's fees, whether those are
incurred in the alternative dispute resolution procedure or in court.

This is

because the cost of hiring a lawyer -- even if it's only $100 or $200, is going
to be a deterrent to the enforcement of these rights.
MR. PATRY:

Of course, the Copyri ght Act now has a provi s i on on

attorneys' fees, but it's a bit bifurcated.

For the Visual Artists Rights Act,

registration is not a prerequisite to getting attorneys' fees in cases initiated
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pursuant to the Act for a number of reasons: one is that it's different from the
economic rights that one registers, and it's conceivable that the owner of the
economic rights who would register the work might not be the same as the original
artist.
But certainly for the economic rights in Section 106, registration
is a prerequisite to getting attorneys' fees.

If the work is infringed before

it's been registered, then you don't get them.
There was some di scuss ion, I bel i eve, by Professor Goetzl about
having a registry system. Would you favor any sort of tying -- similar to what
is now done for statutory damages, to encourage people registering their works
with whatever applicable agency by pegging attorney's fees to that, or should it
be a more liberal approach which is simply that you get attorney's fees because
they are a necessity for enforcement?
MR. DAVIS: I think I would more readily agree with the latter point.
This is because I don't think that most artists know the ins and outs of the
copyright laws and what they need to do to protect their rights in the future,
and frankly, don't spend a lot of time thinking about those problems as they're
producing their art and going out into the world.
I think that the typical artist's relative unfamiliarity with the law
and the requirements of business practice is something that ought to be kept in
mind as you structure the set of rights you're going to create here.
MR. PATRY: Thank you very much. Any other comments from the panel?
MS. BERLIN: No. I just have one question. If you're thinking about
setting up an agency to monitor, like an ASCAP kind of agency, who pays for that?
Is it going to come out of the artist's royalty?
it does not come from the artist's royalty.
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I would hope, obviously, that

MR. PATRY: There are problems, of course, in setting up any federal
agency to do that. ASCAP, of course, is a private agency.

It's also non-exclu

sive which is another difference.
In Europe, they don't have the same problems with antitrust laws that
we do here.

ASCAP and BMI have to have non-excl usi ve 1i censes, so that the

copyright owners can both do it directly and indirectly.

Certainly that is an

issue that would have to be worked out.
I think ASCAP/BMI's overhead is surprisingly low compared to some
charitable organizations.

But I think it would be difficult to have a federal

system of enforcing rights through a collecting society like ASCAP or 8MI. But
that obviously seems to be a critical issue of enforcement, and it's one that
would have to be explored thoroughly. Presumably, you wouldn't want a situation
where the cost of overhead swallows up the remuneration that you're trying to
give to people.
Thank you.
MR. DAVIS:

Thank you.

MR. PATRY:

Our next witness is Professor John Henry Merryman, who

I see in the audi ence.

Professor Merryman is Sweitzer Professor of Law and

Cooperat i ng Professor of Art, Emeritus at Stanford Un i vers i ty.

Among other

activities, he is President of the International Cultural Property Society and
Chairman of the Board of Editors of the International Journal of Cultural
Property. He is a very well-known author.

His treatise, "Law, Ethics, and the

Visual Arts," co-authored with Professor Elsen, is very well known.
His article in the Hastings Law Journal on the Refrigerator of
Bernard Buffet is really a landmark in the field, and these are just the tip of
the iceberg of his

contributi~ns.
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Professor Merryman, it's an honor to have you here today.

I

appreciate your driving up from Palo Alto.
PROFESSOR MERRYMAN:

It's an honor to be here today, Mr. Patry.

Thank you very much. I would add, if I may, to the identification material that
I am chairman of the visual arts division of the American Bar Association's Forum
Committee on the Entertainment and Sports Industries.
MR. PATRY:

Thank you.

PROFESSOR MERRYMAN:

I have a prepared statement which I do not

propose to read.
MR. PATRY:

Thank you.

PROFESSOR MERRYMAN:
MR. PATRY:

No, I shan't.

PROFESSOR MERRYMAN:
MR. PATRY:

Unless you insist.

I'll be happy to give you copies.

Thank you.

PROFESSOR MERRYMAN:

I appreciate that.

How many would you like?

You may have up to

four.
MR. PATRY:

If you have a copy, I'll be glad to put it as a part of

the hearing transcript and the record, if you like.
PROFESSOR MERRYMAN:

Is one enough?

MR. PATRY: One is fine. You're a well-practiced witness, I can see.
PROFESSOR MERRYMAN:

No.

Hard1 y.

What I wou1 d propose to do is

emphasize a few points and then try to respond to any questions.
MR. PATRY:

Okay.

PROFESSOR MERRYMAN: The first point -- and most of this, by the way,
I'm sure is already quite familiar to you.
but sometimes it may be useful.
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I apologize for stating the obvious,

The resale proceeds right was first adopted, in France in 1920.
Twenty other civil law nations almost immediately followed suit in enacting
similar legislation.

However, in most of those nations, it is a dead letter.

The resale proceeds right or droit de suite today really has no force
or effect in any countries other than France, Germany, and Belgium.

In France,

the home of the resale proceeds right, it applies only to resales at public
auction.

It does not apply to resales by galleries, and it does not apply to

private resales.
There's an interesting internal French complication about this
because if you read the statute, it appears to apply to gallery sales and even
possibly to private sales. But the necessary regulations have never been issued
by the state because the state does not want to promulgate a law that it fears
it cannot enforce.

So, in France, it applies only to sales at public auction.

None other.
In Germany it applies to sales at public auction and to dealer sales.
It does not apply to private sales. Furthermore, in Germany, the statute, which
provides for a five percent resale proceeds right, has actually been replaced by
an operating agreement between the professional association of German art dealers
and the professional association of German artists called Bild-Kunst.
Pursuant to that agreement, with which I see you are familiar,
MR. PATRY:

Yes.

PROFESSOR MERRYMAN:

-- there's actually a one percent overri de

charged by these dealers on all sales of contemporary art in Germany.
paid over to Bild-Kunst.

That's

Bild-Kunst uses it in part to pay royalties to the

artists themselves, and part of it goes into an artists' welfare fund, if I have
been reliably informed.
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Even in France and Germany, there's no attempt to regulate private
sales outside the auction and the established dealer market. In France, there's
no attempt to apply the right other than to public auction sales.
Another poi nt I woul d make is one that is made
unnecessary length -- in the prepared statement I gave you.

at perhaps
This basically

criticizes the argument favoring the resale proceeds right. The position I take
is that the resale proceeds right would harm the primary art market.
What we shoul d be doing is tryi ng to strengthen the primary art
market for the great mass of worthy but unrecognized artists.

Any realistic

prospect of return from his or her work as an artist is in the primary market.
Anythi n9 that can be done to strengthen that is somethi ng that all who are
interested in the arts wish to support.
The resale proceeds right has a depressive effect on the primary art
market. It reduces the strength of the primary art market, and this operates to
the disadvantage of all but an extremely small number of already successful,
recognized, wealthy artists.
Jasper Johns is a multimi 11 i ona ire.
millionaire.
proceeds.

Picasso was a billionaire.

Robert Rauschenberg is a

Those people do not need resale

The 99.99 percent of living artists who have no resale market

whatsoever and who have no prospect of ever getting a nickel out of a resale
royalty will suffer if it is enacted because of the depressive effect on the
primary market.
Let me give an example. Suppose that a dealer who has a gallery on
Grant Street in San Francisco is an enthusi ast i c supporter of worthy but
relatively unrecognized artists. He enjoys showing and promoting their work and
trying to help them achieve success.

Suppose this dealer has an exhibition of
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the work of one of these artists in which twelve canvasses are hung.

Suppose

it's an unusually successful sale, and at the end of the month, all twelve
canvasses have been sold.
Suppose that they have sold for prices in the area of $5,000 each or
$4,000 or something of that sort. The dealer, glowing with the success of this
operation, gets together with his accountant and adds up the proceeds for the
month and discovers that he still lost money. Now, how does that dealer stay in
business?
The way the dealer stays in business is by entering the secondary
market. He buys a Rauschenberg drawing or a Jasper Johns fine print or a piece
of sculpture by a well-known artist.

He resells it to a museum or a collector

or to another dealer for a substantial profit.

The secondary market activity

that this dealer engages in is what enables him, unless he is independently
wealthy and using his private fortune for this purpose, to keep the front room
of the gallery open and running.
To the extent that the resale proceeds right takes some measurable
portion of the profit from the secondary market activity, it reduces the ability
of the dealer to support the front room. As a result, he will have to have fewer
shows of unrecognized artists.

He will have to have less publicity.

He will

have to move to a location where the rent costs less. He will have to have less
opulent openings.
He may actually decide just to go into the private art business and
deal only in the secondary market rather than to continue to deal with the
primary market.

This is one homely example of the way this kind of thing can

work.

32

You're familiar with the Tom Camp article that was published in your
journal, the Bulletin of the Copyright Society, I believe.
MR. PATRY:

Yes.

PROFESSOR MERRYMAN: That's the only empirical study I know that has
attempted to identify, to find an answer to this question:

what proportion of

living professional artists have a resale market? The result of the Camp survey
was that, during the period from 1972 to 1977 the number of living American
artists who had any resale market, so far as one could judge from the records of
the two major American auction houses, Christie's and Sotheby's, was under 150.
At that time, the number of persons who, in response to census
questionnaires, identified themselves as professional artists was over 200,000.
Today that number is over 400,000.
Perhaps there are 300 artists 1iving today whose work has any
significant resale market. That means for the remaining 400,000 artists, there
is no immediate actual prospect of gaining anything from the resale proceeds
right.

At the same time, as I have perhaps stated too many times already, the

right is depressing their prospects of success in the primary market.
It is not idle to point out that art is easily transportable and
money is easily transportable. The enactment of a resale proceeds right in the
United States will certainly weaken the United States art market, which is
currently the strongest in the worl d.

It

wi 11 weaken the United States art

market to the advantage of the art market in London and the art market in
Switzerland. In neither of those nations do you have resale proceeds right laws.
Neither is about to institute them.
Recall that in California, when the resale proceeds right law was
enacted, Sotheby's, which at that time was regularly conducting sales of
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contemporary art, immediately stopped those sales.

It later, for a variety of

reasons of which this may have been one, totally closed its operation in Southern
California.

But while it remained open after the enactment of the retail

proceeds right, it terminated all sales of contemporary art.
Any national resale proceeds right is bound to have some repercussion
in the art trade in the United States, a negative repercussion to the advantage
of nations whose markets are not encumbered by the resale proceeds right.
At one time a group of concerned citizens of California consulted
with then-Senator Alan Sirotti, the California legislator, in an attempt to get
him to introduce amendments to the California resale proceeds rights statute.
One of those amendments, if it had been introduced and enacted, would have
provided that funds received under the statute would not be paid to individual
artists, but instead be put into a welfare fund for artists.
Artists have a number of problems that other people don't ordinarily
have.

For example, how do they get health care?

They don't have regul ar

incomes. They don't work for corporations that have health plans and so forth.
But they have a variety of other problems of the sort that beset people who do
not have a safety net under them.
The idea was, if we're going to have some sort of an excise tax on
art market transactions, which is what the

res~le

proceeds right in California

is, what would be the best way to use the proceeds from that right?
It was our feeling at that time that if you're going to have a
proceeds right -- which we thought was not a good idea because of its impact on
the market -- then it would be better to use the money that came from it for the
benefit of all artists rather than just for the benefit of the few very, very
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successful artists who really don't need it the way most other working artists
do.
The sum of my presentation at this point -- and I'll be happy to
respond to questions if you have any -- is first we ought to be concerned about
strengthening the primary market, because that will do the most good for artists.
Second, if we're going to have a resale proceeds right, I think the better way
to use the proceeds is to make them available for the welfare of artists more
generally rather than only for the already fortunate few who happen to have a
resale market.
MR. PATRY: Thank you very much. The situation in Europe, I think,
is an interesting one that way.
This summer, I spoke to the people for Bi ld-Kuns t and ADAGP, the
French collecting society, representatives of the art galleries and Madame
MontLuc, who is the chief of the Bureau of Intellectual Property for the Ministry
of Culture.
You're certainly correct that the French law, which I think everyone
believes does, in fact apply to galleries, is not enforced, as you mentioned.
One of the reasons I was given by Mr. Dauberville, who was the head of the French
galleries, is that they contribute money to a sort of social security fund. In
Germany, the collecting society, Bild-Kunst, also has a social security and
health fund for artists which, in part, is paid out of droit de suite.
We would have to address this issue probably in the context outside
of the Copyright Act, but it is something certainly to consider.
One of the things that we're trying to find out -- and your comment
was very helpful this way -- is more about the nature of the art market, if it
is indeed as portable or fungible as people say.
35

You don't have the choice of

sayi ng, I don't want to co11 ect younger art i sts.
Cezannes.

I'll co11 ect Monets or

They're a bit more expensive though.
It will be helpful to have some sort of empirical data about what's

happened in California since 1977. Other than the Sotheby's example, have sales
gone to Nevada or have they gone to Switzerland or London?

Or have people,

simply stopped being dealers or gone entirely into the secondary market?
That's important, if Congress is going to legislate.

They want to

make sure that the benefits of any legislation outweigh any negative effects -
not only so that they insure that they're not going to harm one group of people,
but also so that the benefits that they're going to give to another group are
commensurate.

It's difficult, I know, to define the empirical data.

The portability issue may be of less of a problem, at least for us
than Europe because if you have only one state that has a resale law, then you
run into arguments that, well, the market is going to go to New York or Nevada
or wherever else. If you have a federal law, of course, then that's probably not
a problem.
Then you go to the other cons iderat ions you mentioned, such as
Switzerland, London, and other places that don't have droit de suite.
European community, of course, is looking into this.

The

Many people believe the

ultimate result will be there will be an EC directive mandating a droit de suite
provision.
That gets to the principal point of this rambling comment of mine
which is, does it really get down to money?

Is it not so much whether to have

a droit de suite, but how much it costs. How much of a problem is one percent?
It is a little different from the seven percent provided in the original Kennedy
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bill of course.
else.

Also is it one percent of profits or one percent of something

What is the enforcement mechanism?
French gallery directors and auctioneers reported that as business

people, they were less concerned about principle. Americans might think that the
French are more concerned about the purity of the law than anything else. It was
refreshing to talk to them and hear that as business people at least, they didn't
care so much about the principle of droit de suite because they had a lot of
other concerns.
For example, while I was there, there was a big controversy over a
value-added tax that the government had instituted;
to them than the droit de suite percentage.

it was much more important

What they cared about, again, was

the amount of money and how the right is enforced.
If you did have a harmonized law, federallY or throughout Europe,
and a particular amount, would that have the depressing effect? In other words,
it seems to me from what I've learned so far, the question is really whether
droit de suite is a philosophical political problem or one that has to do with
amount and making sure that everybody pays the same amount?
PROFESSOR MERRYMAN:

Well, certainly, the California experience is

not a very good place to look for empirical evidence on the kinds of questions
you just raised, because the California statute has been largely ignored in
practice. It is sporadically observed at best and sporadically enforced.

It is

for that reason alone -- the sort of thing that, as a technical lawyer interested
in laws that work -- wishing to avoid laws that are interesting rhetoric but
don't have any important social effect or at least not the effect you wanted -
that one objects to the California statute.
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But that could be presumably fixed by approaching this thing in an
entirely different way.

If one can somehow think of a way of drawing from the

art market some realistically modest flow of money and putting it to work in a
way that will be of benefit to artists more generally than the artists who happen
to have a resale market, then clearly there's no principled objection to that.
That sounds like a wonderful idea.
It also sounds a little bit like a free lunch.

Even if the royalty

is relatively small in scale, it is still going to be, to some extent, an
impediment to or a burden on the market. Then the question is as you've stated,
is the gain worth the cost in that situation?

That's a calculation that I'm

certainly not qualified to make in the abstract.
I l t ke the German system of an overri de on sal es of contemporary art
because we're really talking about only the contemporary art market here -- a
flat override of one percent perhaps, which is currently, I think, what they're
using in Germany, which goes into a fund that is for the welfare of artists.
That would strike me as socially desirable and as placing a minimal burden on the
art market and at the same time producing substantial funds.
In California, the contemporary art market is substantial.
United States, it's very substantial.

In the

One percent of that a year could rather

quickly produce a substantial fund. Then the question is, how do you administer
that money? How do you administer that welfare system?
One way to do that is to set up or arrange for the setting up of some
private non-governmental way of dealing with it.

Another way is try to do it

with a governmental agency. Both of them have advantages and disadvantages. I'm
sure you've thought about this already.
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MR. PATRY:

I have a technical copyright question, because any time

Congress 1egi sl ates, you have to make sure that you have the authority to
legislate and are fulfilling the purpose under which you're legislating.
Congress can't just simply legislate because it wants to.

It

has to do it

commensurate with some power it's been granted by the Constitution.
Copyright acts have been enacted based on Article I, Section 8,
clause 8.

It would seem to me that a droit de suite provision would be based on

that section. It's at least logical that one consider it a copyright-like right.
The difficulty I have is this -- how would one define the protected
subject matter?

This is not a problem in Europe because they don't have our

constitutional provision; they protect certain things under unfair competition.
What I'm thi nki ng of are thi ngs that may not be subject to copyright -
furniture, really good-looking toasters. Something that, perhaps, might not be
protected under our federal system, but within the art market -- for the person
who created it, the collector or the public -- it might be considered art.
One of the concerns, certainly, that people have in Washington,
people outside of the Beltway too, is not getting Congress involved in defining
what is "art."

In Europe, at least I was told by the Germans and the French,

they do protect things that might not be protected under a copyright here. What
matters is that the market considers it to be art. That would be a problem for
us.
PROFESSOR MERRYMAN:

That's a problem that was also faced in

developing the moral right legislation in California. You're familiar with the
provision covering works of art of recognized quality.
MR. PATRY: Which we declined, respectfully, to adopt federally.
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PROFESSOR MERRYMAN:
reasons for that.

Yes.

I understand.

There were a lot of good

But it's a question that can be faced in a variety of ways.

One of the ways to face it is to say whatever the art community considers art is
art. Whatever artists make is art. Then you have the question, well, how do you
tell whether he's an artist. Well, you say if he makes art, he's an artist, and
it gets a little circular.
But somewhere in there is a realistic kind of easily operable
procedure which is that, if in the art world this is considered art, then it's
art for thi s purpose.

If you have a di spute about whether the art worl d

considers it art, then you have experts come in and you make a finding of fact.
MR. PATRY: Presumably, we could. So, you would protect things like
furniture or things that might not be subject to copyright, some sort of useful
article, in the technical copyright sense.
PROFESSOR MERRYMAN:

Yes.

I would say, depending on what your

objective is, if your objective is to stay within the terms of the copyright
statute, then I wouldn't do that.
MR. PATRY:

Right.

PROFESSOR MERRYMAN:

If your objective is to

try to establish a

measure that would apply generally in the art market, then I would take a
different view.
MR. PATRY:

Similar to Ven diagrams, where the areas overlap.

But

there might be areas where they don't, and presumably you can legislate them
under the commerce clause.
PROFESSOR MERRYMAN: Well, of course. The commerce clause has been,
up to now, infinitely elastic. Presumably, this could be done under the commerce
clause.
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MR. PATRY:
coming.

Okay.

Great. Thank you very much.

I appreciate your

It was very, very helpful.
PROFESSOR MERRYMAN:

Thank you for hearing me.

I take it you're

familiar with the Balch studies and all the articles in this field.
MR. PATRY:

I don't think I've read all of them, but before June, I

will.
PROFESSOR MERRYMAN:

They're all cited in my submission.

MR. PATRY: Thank you very much. We have one final panel here which
consists of Eleanor Dickinson, Richard Mayer, and Ruth Asawa, and Jerry Carlin,
but first we'll take a short break for the court reporter.
[Short recess]
MR. PATRY: All right. You may proceed as you wish. As I mentioned
at the beginning, everybody has the opportunity, if they wish to take it, to
submit written comments later or any documentation you want.
MR. CARLIN: I'm sorry. I arrived late. And I don't know your name.
MR. PATRY:
MR. CARLIN:
MR. PATRY:

Oh, it's Bill, and it's "PH as in Paul, a-t-r-y.
Thank you.
I grew up here, and I should have known it would be this

cold.
MS. DICKINSON:

It's just this room.

MR. PATRY: Proceed as you wish. Dick, if you want to go first, go
ahead.
MR. MAYER: Thank you, Mr. Patry.

My name is Richard Mayer.

sculptor and vice president of National Artists Equity Association.
the Carmel Valley.

41

I'm a

I live in

On September 22, 1976, a longtime dream of Artists Equity became
reality when Governor Jerry Brown signed the California Resale Royalties Act,
authored by then-Assemblyman Alan Sirotti.

Thus, California became the first,

and so far, the only state in the nation to enact resale royalty legislation for
artists.
When Assemblyman Sirotti received his copy of the signed bill, he
di scovered that Governor Brown had wri tten across the top "what hath art
wrought.

II

What art had wrought was a not-sa-quiet revolution in the arts with

more to come.
In May, 1977, I asked Golden Gate University Law School Professor
Thomas Goetzl to develop a preliminary or discussion draft of a moral rights bill
that would protect art works from intentional mutilation or destruction after
they leave the artist's possession. The next month, on behalf of Artists Equity
Association, I sent Professor Goetzl's draft to Alan Sirotti who had by then
moved up to the state Senate.
Senator Sirotti soon introduced SB668, the California Art Preserva
tion Act. After two years of strenuous lobbying by artists and other supporters
of the bill, including Professor Merriman, I might note, Governor Brown signed
the first moral rights bill into law on July 27, 1979.
While the Art Preservation Act received general approbation in the
art world, the Resale Royalties Act generated unprecedented dust clouds of
controversy, more than can be explained by economics alone.

When the dust

settled, it became evident that these two new laws had altered the landscape of
relations among the elements that comprise the art world.
Artists had acquired in California a new legal umbilical to their
work after it was sold.

They were now able to preserve the ·integrity of their
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work. Also they had acquired the means to move from their prior passive status
and become active participants in art world economics.
From the beginning, it was Artists Equity's hope that the California
legislation would stimulate the enactment of similar laws in other states -
which it has -- and that ultimately, federal legislation would be enacted which
has also come to pass with the Visual Artists Rights Act.
Understanding that the copyright office is mandated under this
legislation to study the feasibility of implementing a federal resale royalty
law, it seems appropriate indeed that this first hearing be held in California.
In California, we can demonstrate the feasibility of resale royalties.

Despite

the problems inherent in the state legislation, the California Resale Royalties
Act does work for those artists with the will to implement it.
Of course, the benefits that accrue to artists from the California
royalty law represent the smallest fraction in comparison to the potential of a
national law.

While many instances can be cited, such as the $3,700 royalty

forwarded to Frank Stella by the California Arts Council, or the Berggruen
Galleries payment of a $500 royalty to the painter Joan Brown when the gallery
resold her painting "Marilyn SV" for $10,000 -- I might add parenthetically,
earlier she had received a $300 royalty from the Hoover Gallery in San Francisco
when they sold "Marilyn SV" to Berggruen.

I also might mention a modest $50

royalty that I received when the Mark Hopkins Hotel resold a sculpture of mine
to Marshall Weissman.
I would particularly like to bring to your attention the experiences
of two eminent California artists, the sculptor Robert Arnison and painter Mel
Ramos.

Each has written to me expressing regret at not being able to speak in
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person at thi s heari ng, and each has asked that I read hi s 1etter into the
record.
MR. MAYER:

Robert Arnison states -- this is a letter addressed to

me as vice president of National Artists Equity.
"Dear Richard, I am pleased to hear the United States Copyright
Office is holding a hearing to evaluate the possibility of artist royalties.

I

am sorry that I cannot speak at the hearing on January 23. Since I cannot attend
in person, I woul d 1ike to relate to you some of my experi ence as an art i st
benefiting from the California Resale Royalties Act.
liMy sculpture, 'Assassination of a Famous Nut Artist,' 1972, was
originally sold in '72 for $1,200.

In 1979, it was resold for $7,000, and in

1980, it was resold again for $14,000.

The artist received a five percent

royalty on each of these resales.
"Perhaps a more dramatic example, I originally sold my early
sculpture, 'No Deposit, No Return,' in 1961 for $25. Recently this same work was
resold for $34,000.
work.

This is by no means an exhaustive list of resales of my

In the last eight years, I have received resale royalties amounting to

$25,520. My experience is not unique.
"I know of many other artists who have received similar recompense.
If the principle of the California law were applied throughout the nation, it
would be a great benefit to artists.
MR. PATRY:

Sincerely, Robert Arnison."

Thank you.

MR. MAYER: Mel Ramos states, again, writing to me as vice president
of National Artists Equity, "I will be out of the country on January 23, and I
regret that I am unable to attend your meeting.
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However, I would like to pass

along a brief description of my experience with the artists resale law, Section
986 of the California Civil Code.
"In 1988, I began to take the provisions of this law very seriously
when, for the first time, a painting of mine from 1963 was sold at an auction
house in New York for a considerable sum.

Up to this point, my work was being

auctioned for prices below what the galleries that represented me were selling
it for.
"Since 1988, I have earned about $20,000 in resale royalties. This
was not done without effort on my part. When I realized that my work was coming
up for auction at Christie's and Sotheby's with increasing regularity, I went to
the local law library and obtained a copy of Civil Code 986 and studied it very
carefully.
"Subsequently, when the auction houses publish their catalogs, I am
informed of pending sales and I send letters via Christie's and Sotheby's to
sellers of my work who reside in California, reminding them of their obligation
under th is 1aw.

The auct ion houses wi 11 not give addresses of Cali forn i a

dealers, but they will forward mail.
"During the buying/sell ing frenzy that occurred in the late eighties,
I had many works come up for auct ion.

The vast majority of them were from

foreign sellers and I have determined that if there had been a federal law
similar to California's in place during the late eighties, I would have collected
over $100,000 in resale royalties."
This addresses a point that Professor Merriman made.

"I know that

one of the arguments against such a federal law is that it will hurt your career
and alienate collectors.

However, this argument does not affect me so much

because of the limited audience for my work. I do not have such a broad and vast
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audience that makes my tax situation require that I donate all resale royalties
to charity."
If I may paraphrase the art i st here, he's referri ng to the suggest ion
that royalties ought to go to some charitable fund to benefit poor artists. What
he's saying here is that he needs the money.
I can't resist asking parenthetically also, do rich attorneys and law
professors contribute to a welfare fund for poor lawyers? I don't know.
Continuing with the letter -- "I have found that most of the people
who sell my work for more than they paid are quite fair about it.

This is not

to say that some ill-feelings were not provoked in a couple of occasions.

But

in these cases, it would have happened for some other reason.
"I am a collector of art, and I have no trouble paying an artist a
resale royalty.

The only reason that I would do such a thing, obviously, is

because I made money on the deal.

Sincerely, Mel Ramos."

These artists have found a way to make the California royalty law
work for them.

Another example is instructive to other artists.

Public

policy-makers can also learn from their experiences and the experience of other
royalty recipients we will hear about today -- that artist resale royalties are
feasible, both in theory and in practice.
Federal District Judge Robert Takasugi, in his judgment upholding the
constitutionality of the California Resale Royalties Act declared, quote, not
only does the California law not significantly impair any federal interest, but
it is the very type of i nnovat i ve 1awmaki n9 that our federal i st system is

designed to encourage.
The California legislature evidently felt that a need existed to
offer further encouragement to and economic protection of artists.
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That is a

decision which the court shall not likely reverse.

An important index of the

moral and cultural strength of a people is their official attitude toward and
nurturing of a free and vital community of artists.

The California Resale

Royalties Act may be a small positive step in such a direction, close quote.
Let us return to the event that triggered the movement for artists
royalties in this country, the resale of Robert Rauschenberg's painting "Thaw,"
by Robert Skull -- that is the resale by Robert Skull -- for $85,000 in 1973.
Skull bought the painting in 1958 for $900.
painting in 1960?

What if Rauschenberg had stopped

Is it likely that Skull could have realized a profit of

$84,100 by selling "Thaw" 13 years later? No, not very likely.
It was Rauschenberg's commitment to productivity and growing
excellence over the 13-year period that drove up "Thaw's" value.

"Thaw's" value

in 1973 was a function of Rauschenberg's history as an artist. The principle of
artist royalties recognizes this simple truth. The worth implicit in a work of
art resides not with the object, but with the artist who created the object.
As Judge Takasugi suggests, isn't it now time to build upon the small
positive step taken in California and establish the principle of artist resale
royalties in federal law? Thank you.
MR. PATRY:

Thank you. Ms. Dickinson.

MS. DICKINSON:
artist.

My name is Eleanor Dickinson, and I'm a visual

I'm vice president of Artists Equity Association nationally, and I'm

vice president of California Lawyers for the Arts.

I live in San Francisco, and

I am a professor at the California College of Arts and Crafts in Oakland.
I have maintained a studio in San Francisco for many years. We moved
to California in 1953, and I've been involved in artists' rights since then,
since about 1957.

I regularly teach gallery and museum management in addition
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to drawing, so that I have a great deal of contact with galleries and with the
economic situation of artists selling and so forth.
My prices for art have increased slowly over the years.

The art

works are created as an important need in my life, not primarily for profit.
Neverthe1ess , art is very expens ive -- art materi a1s , travel, models and
maintaining a studio, and so on. The increasing value and prices of my work are
very necessary to continuing to produce the art.
There is a hope, in time, that the resale royalties may help in the
support of making the art.

I've worked very hard for many years to bring my art

to this high level, like most artists. Like most artists, I work about 90 hours
a week.

I object to Professor Merryman's saying we want a free lunch.

I don't

know any bunch of people that work harder than artists and for fewer financial
rewards. To say that we want a free lunch is snotty.
I'm not a millionaire artist. I'm not Rauschenberg.
a fortune off of art.

I strongly support this Act.

I'm not making

Long ago, through Artists

Equity, artists asked for one percent of the profit from sales of art.
galleries and collectors

la~ghed

The

at us. By the time it's legislated, it's five

percent of the entire amount.
When Professor Merryman suggests that one percent might be acceptable
today, again, I find that almost patronizing.

We have not been rapacious.

We

want something back for all those years of effort, for our hard work that has
made the work go up to these astronomical prices.
It seems to be urged that only very well-off artists are going to
benefit from this law. This is nonsense. $1,000 for a work of art today is not
an astronomical price.

People are able to make time payments and pay on

Mastercharge and Visa. Every magazine you open urges people to buy art.
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It is

the chic thing to do today.

It is not a rare occurrence for someone to buy a

work of art for $1,000.
My prices range from $50 for a signed-off set to $12,000 for a major
painting. Most of my sales are in the five-to-$900 range at the moment.
can reasonably expect to collect royalties in the next few years.

So, I

It's kind of

like a farmer planting seed. Eventually, you expect to have a harvest.

In that

harvest, you will have seed for further growth. I don't consider this rapacious.
I don't consider this a ridiculous thing.

Although I'm not primarily thinking

economically about my art, I have to be practical about it in order to support
it.
It's been asked many times how one keeps track of sales of art.

I

don't find this as difficult as it might seem to be. Most people who buy your
works of art on resale will call you.

They always have an excuse, but they

really want to know what your prices are now. They also want to know more about
the work of art and how to take care of it.

I get calls all the time.

My

impression is that there is heavy resale going on. One thing that has helped in
that is, Artists Equity in California sent a letter out to every gallery pointing
out to them that the California Criminal Code requires that when there's a sale
of art, that the gallery or museum notify the artist of the name and address and
price of that purchase, so that the artist is able to contact people who bought
their work.

We found so many galleries who were saying they never heard of

Resale Royalties that we just mailed information to every gallery.

I cannot

conceive of a California gallery today saying they haven't heard of this law.
Another thing that I do -- and I brought copies of these for you -
is, on the back of every work of art that leaves my studio is one of these forms.
It gives conservation information.

It gives hanging recommendations.
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I give

some information, technically, about the work of art. But down at the bottom is
a statement that "if this work is sold at a profit and for over $1,000, a royalty
of five percent may be due the artist from the seller. The increasing value of
this work is due to the continuing efforts of the artist. The buyer is asked to
report the sale to the artist at the address given for documentation, possible
photography, and possible loan to exhibitions.

The artist will then furnish a

free appraisal of the work to the buyer for insurance purposes and consultation
on its condition and framing."

I find this a very reasonable exchange of

services and one that will almost guarantee that when there's a sale of my work,
people will contact me, though I suppose people could cheat. Here is an example
-- recently, friends told me a work of mine was on display at a gallery in San
Francisco.
owner.

It vanished. Presumably, it was sold. So, I contacted the gallery

These are not hard things to come up with.

I really think that the

voluntary system has far more going for it than one would think.
Afear of blackballing has been mentioned a good bit. The California
law allows people to use a third party.

When I take my classes touring to

different galleries, I am really quite surprised to find major gallery owners -
I have two of them on tape -- explaining that they do not pay the resale royalty
to their artists because their artists don't want money.
it when I hear them saying this.

I can hardly believe

In one case, I know that the artists from that

particular gallery have been meeting for some time to try and figure a way to
extract the money owed them from the gallery owner. But they are afraid of him.
When you have a third party involved in the collection, it makes it a lot easier
because then those artists can say, oh, we didn't know anything about it.
they will get paid.
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But

One thing you get asked is will the artist pay the collector back if
the price goes down, not up. Well, if the wine that you order is disappointing,
does the vineyard pay you back?

I mean, you do take a chance in any purchase.

Most people who buy art buy it because it's prettier than stock on their wall.
They've had the enjoyment of the art over the years. If they wish to sell it and
the price has gone down, they, after all, have had value for it.

In most cases,

they could go back to the artist and most artists will allow a trade-in for
another work of art.

It is somewhat silly to ask about that. There are a great

many economic transactions where there is a potential profit but not necessarily
reimbursement, so, I don't know why the artist should be considered as different.
There was a question about how big the resale market is, and I'm
really sorry that Clare Carlavero owner of the Art Exchange Gallery, was not able
to come today.

I believe she's sending you a statement.

She started the first

secondary market gallery here. She found, much to her surprise, she was in the
black the first month.

There is a heavy resale market -- a great deal of art

being sold and resold.

I think this Resale Royalty Act applies to a great many

more artists than you think.
Another comment that I have heard is that the auction houses
particularly objected to the five percent royalty payment in California, saying
it wou1 drive art sales out of California. I found that really quite surprising,
when the next year they added five percent for their own account, and that was
never mentioned.

It used to be that they charged five percent to the seller.

Then they just quietly started charging five percent to the buyers, so they now
get ten percent.

That was never ment i oned.

So, for a group that has been

adamant that no one would support a five percent increase, that seemed to me
pretty ridiculous.
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You also were asking about how to define art. I would recommend that
you not try to define art. Define artists, and use the IRS standard for it. You
have one buil t into law.

They have ten standards for how to determine a

professional artist. You can just use the ones that are already in place. That
might make it a little easier.

I suppose an artist might create something that

was not art, but you could always fall back on expert testimony.
On the proposal about Resale Royalty proceeds being put into a fund
for artists, I'm not sure about that. It does seem to me that artists badly need
health benefits and a number of other things, but I would prefer to see those
addressed in other ways.

I do thi nk that thi s survey that we're doing wi 11

indicate to you that even the beginning artists, the ones who are selling for
very modest prices, do have an expectation that this resale royalty is going to
benefit them in time.

I think that will make a very big difference in their

attitude about it.
I think as much as anything, the idea that our culture values what
they do and that there is an acknowledgement of the artist, and a continuing
interest in their work, is of great importance.

I'm sure that as you work it

out, whether it's five percent or seven percent, how it is administered is less
important than that we get this ad 1n place nationally, to respect and value our
artists.

Thank you.
MR. PATRY:
MR. CARLIN:

Thank you.
Yes.

My name is Jerome Carlin.

I'm a painter.

Some

years ago I was act i ve in helpi ng to set up the Bay Area Lawyers for the Arts and
was the first chairman of the organization.
I'm here just to state briefly that I believe very strongly that all
artists should have a right to a portion of the appreciated value of their work.
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If my actress wife is in a film or a commercial, she gets a residual if the work
is continued to be shown and further profit made.

It may be easier to monitor

these transactions, but that doesn't mean that we visual artists shouldn't try.
I believe very strongly that it's going to be much easier if we have a national
resale royalty law.
Just a brief comment on the impact of the California law on the art
market.

I found an argument that kept being repeated ina strange ci rcul ar

manner. On the one hand, it was said that this law had some very damaging effect
on the art market, unsubstantiated by any significant evidence or facts.

Then

on the other hand, it was said that, well, it doesn't make any difference because
nobody is enforcing the law.
I think the argument about its impact on the art market is spurious.
Clearly, if it becomes a national law, I think that's largely irrelevant.

But

I do, as an artist, urge that the opportunity not be missed, after fifteen years,
finally to bring this to fruition.

Francisco.

Thank you.

MR. PATRY:

Thank you.

MS. ASAWA:

My name is Ruth Asawa.

I'm a sculptor.

I live in San

Most of my work has been commissioned for public places.

When

Ghiradelli Square was sold, I approached the owner, and he was willing to help
me get royalties on that.

Although he made a huge profit from the complex, my

choice was to get an evaluator or an appraiser for the fountain itself.
At that time, we went to the foundry and asked the foundry what it
would cost at that time to recast and make the fountain.
to an appraisal of $100,000.

At that time, we came

So, the owner paid me $5,000 for it.

When the Hyatt fountain was first built, the construction of the
building, the hotel cost $34 million. Then, a few years later, it was sold for
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$72 million. I didn't know of this transaction. Then the last time it was sold,
it was sold to an insurance company for $123 million.

I would not have know

about that except that someone I knew was at an opening, and said, "Have you
heard that the Hyatt Hotel sold?" I said, "No, I had no idea." So, he sent me
an article from the "Chronicle" business section, and that's how I pursued it.
For that, I was paid $7,000. But according to the sales record, I'm
still owed one more sale, since it was sold twice.

I'm not sure, I have to

pursue that.
I have another commission where there were two partners, one partner
sold hi s interest to the other owner.

I have not pursued that;

what I'm entitled to in that transaction.

I don't know

Also, I have not really pursued

anything that was sold to a private collector. I have never had anything in that
area.

That's a very gray area for me because I have not really kept very good

books on it, so I can't say very much about it.
Since everyone has spoken about everything else, I have nothing more
to say.
MR. PATRY: From your experience, if they had benefited from the -
MS. ASAWA: If they had been under this, they would have. My husband
is an architect and his

fee is seven percent.

His buildings have tripled in

resale.
MR. PATRY:

Does he get a -

MS. ASAWA:

No

MR. PATRY:

He doesn't.

MS. ASAWA:

No.

Architects do not get anything.
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MR. PATRY:

I've worked on the architecture bill, and the same day

the Visual Artists Rights Act was passed, Congress passed a bill giving
protection for the first time for built structures.
MS. ASAWA:

Is that in place now?

MR. PATRY:

Yes.

MS. ASAWA:

Architects?

MR. PATRY:

Not just the plans, the building.

MS. ASAWA:

The building?

As of December 1, 1990, we now protect architec

ture.

MR. PATRY: It is interesting, and it leads me into a question. The
architecture bill, as originally drafted, would have given architects certain
moral rights to prohibit certain alterations.

But they didn't want that, so

Congress took it out.
One of the things that interests me -- because I did testify with the
Copyright Office on the Visual Artists Rights bill and on droit de suite -- is
really the rather different reactions.

I think you referred to this.

My

question is, why do you think there is this opposition to droit de suite from the
same people who support droit moral?
MR. MAYER: This is really the first labor-management dispute in the
art world.
MR. PATRY:

Okay.

MR. MAYER: The resale right really has to do with redistributing the
money flow within the market place.

This happens all the time in our society.

Our society ts about redistributing the flow of money tn the market place,
depending on what factors are able to hold sway from time to time.

55

It seems to me that the argument that this will hurt the primary
market, that this is really going to injure artists more than help them, is what
I like to refer to as sort of the golden egg canard. That is, we're killing off
the goose that lays the golden egg by seeking royalties.
If you look at the model of the labor movement in this country, that
same argument was brought to bear against the workers who were trying to increase
their share of the profits that were being realized as a function of their
1abors. The hi story of the economy in thi s country demonstrates that the workers
did increase their share.

As a matter of fact, it did not kill off the goose.

We have a rather thriving economy in many respects, at least if you look at the
stock market these days.
MR. PATRY:

The other thing that interested me at the hearing was

that some artists testified against it.

Larry Rivers is one who testified

against droit de suite, although originally he said he had supported it.
His argument was this:

gallery owners and others took risks and

supported these younger artists, and they should reap the advantages of it. The
second part of it, though, which is one that you hear commonly, the second one
was this --

at least for living artists, they do benefit because if something

is resold at a higher price, presumably the works that this artist has not yet
sold will increase in value. So, they should just simply be satisfied with that.
That was Mr. Rivers argument, at least.
Now, that doesn't help you, of course, for the ones that you've
already sold.
yet.

It presumes that you have a stock of works that you have not sold

What would be your response to his comment?
MS. DICKINSON:

If I could say something on that.

The idea that

artists should hold back their best work as they go along and then sell them as
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their prices increase later -- I mean, it sounds good, maybe from a businessman's
point of view. But most artists have a very hard time making the rent. To also
pay storage and keep large stocks of older art -economically able to do this.

most artists are not

If they have a buyer, they're going to sell.

People are going to want to buy the best work now. You can't store your work for
20 or 30 or 40 years, air conditioning and all the rest of it in the hope that
one day you'll be able to sell it.
MR. PATRY:

That's your wine analogy, right?

MS. DICKINSON: Yes, right.
work.

Some times people will want your older

I know Bruce Connor -- he'll have major shows.

They want him to do all

kinds of work fixing up these older works that have not been taken care of in the
Museum of Modern Art in New York and so forth, and yet they may not buy the work
that he's doing at the moment. But storing your best older work isn't really the
way things operate for most artists.

It may sound good, but it doesn't work.

Regarding that testimony on the Visual Artist Rights Bill, the rumor is that
galleries leaned on some of those artists to go down and testify against it. I'm
I think it is harmful to all artists to have that said.

very sorry they did.

MR. PATRY: Mr. Carlin, you mentioned that your wife gets residuals
from advertising.

That was presumably done contractually.

But it's also

probably a part of the labor agreement as well.
MR. CARLIN:
helps to administer it.

That's right.

It's the labor -- Artists Equity that

More accurately, Screen Actors Guild and AFTRA for TV

and Radio.
MR. PATRY:

One of the things that Congress has always -

MR. CARLIN:

Actors Equity, I'm sorry.

MR. PATRY:

Actors Equity.

It had equity in there somewhere.
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One of the things Congress is always interested in finding out about
is whether things can be worked out without legislation. My father has this idea
that before Congress can pass a new act, they have to repeal two others because
he thinks there are too many laws.
So, one concern is the fact that you only pass laws when you need to
pass them.

That's not unreasonable. One of the things we're always interested

in finding out is whether or not things can be worked out privately, whether
through private contracts, or labor agreements, or stock forms.

I certainly am

aware of some of the counter- arguments.
But I'm just interested in finding out from you whether you think
things can be done in the contracts that you have, or through some sort of
collective bargaining or some sort of collective negotiations.

Is that simply

not feasible, that people don't have the strength, or -
MR. CARLIN:

Well, one comment would be that I think we have had

difficulty in enforcing and carrying this out in California.

If we had some

administrative system that could be worked out nationally along the lines of the
system for the actors and performing artists -- that would make it simpler.
It is very hard to work this out on a private basis, as is shown by
the evidence.
MS. DICKINSON:

It is a very unequal bargaining situation.

I've

always felt bothered that many of our art laws have had to be Trust situations
which status I understand is reserved for children and idiots.
that artists have to be in that category is sad.

For me to feel

But it is a very difficult

situation of unequal power.
I have very often seen an artist try to make a contract, even of the
mildest kind, with a gallery and had the gallery cancel the show as a result.
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Many galleries will not sign a contract.

It means actually that the gallery is

rather unbusinesslike because those contracts usually benefit both sides.

But

there are a lot of people in the gallery business for reasons other than
They want to improve their drinking, their social climbing, their

business.

glamour, their sex life or whatever. I keep looking forward to the time when we
have more businesslike galleries that will deal with contracts as labor and
management.

Because it benefits both sides to have no misunderstandings.
In my work in the college, I have done everything I could to try and

get rid of the adversarial situation that exists by having student artists work
in running galleries, seeing how difficult it is to do and how expensive.

I

think artists need to appreciate the galleries more. But many galleries also are
unappreciative and think that they're the ones who create the value by selling
the art.

That isn't right either.
There is definitely an adversarial situation, and maybe we should all

work on trying to change that.
MR. CARLIN: I would like to underline that. It's my experience that
there's an uneasiness on the part of gallery people when you come in with a
contract or when you say look, here is my contract that I use with my collectors
on private sales. I would like these terms to be included in the gallery's sales
contract.
They get very unhappy and uneasy. They say, why are you making such
a fuss?
MS. DICKINSON: They call them Memos of Understanding when they feel
better about contracts.
MR. CARLIN:

Right.
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MR. MAYER: My analogy of the labor-management model tends to break
down to the extent that artists are not in a position to withhold their services
for the economic leverage they might gain.

For better or for worse, we have

looked to government for representation in these areas.
We have, in addition to the Resale Royalties Act and the Art
Preservation Act in this state, the Art and Public Buildings Program, the
Artist-Dealer Relations Law, and the California Arts Council grant programs.
Many of these focus on the concerns of early career artists, incidentally.

We

do look to government for a degree of representat i on that we can't effect
otherwise.
Incidentally, I don't know if you've seen the film.

One of the

reasons that the Skull auction had such a dramatic effect, was because thi s
auction was filmed.

I don't know if you've seen this.

MR. PATRY:

No, I haven't.

That would be interesting.

MR. MAYER: Well, you might want to try to find a copy of it.

If I

recall correctly, at one point, one of the things that was remarkable was that
Rauschenberg shoved Robert Skull.

Bob Rauschenberg is almost your ultimate

pacifist. He's one of the most gentle persons that one has ever seen. But when
the sale took place -- and this was documented by the filmmaker -- Rauschenberg
came up to Skull and said "Congratulations" -- shove -- "I work my tail off for
fifteen years, and you make $84,000."
Skull responded, saying, "Well, Bob, I've been working for you too.
All of your prices are going to go up now."
MR. PATRY:

That's the Larry Rivers article.

MR. MAYER:

Exactly. With that, as I recall the film, Rauschenberg

reached out and took Skull by the hand and said, come on, let's go to my studio
60

and you can buy a work that I've just finished, the same size as "Thaw." You can
buy it for the same amount of money that you sold "Thaw" for.

Of course, he

backed off.
Incidentally, Rauschenberg commented to me once that there was a
period when his works were in the resale market when he got interested in a
conceptual art line that he was referring to as sort of art and science. These
were not really commercially salable works, but they were certainly legitimate
works under the rubric of visual art expression. He had to stop doing it because
he had a family to support.
He said that if he'd been receiving royalties from the earlier works,
he could have pursued that line.

So, we don't know what's lost now because of

that economic need that could be addressed by a resale royalty.
MR. PATRY:

Thank you very much.

Anyone else?

Yes.

MS. ASAWA:

Speaking for artists, when they get a commission, and

they realize that work is going to cost twice as much as originally expected,
they normally lose. For myself, I lost money making the Ghiradelli fountain, and
I lost a huge amount making the Hyatt fountain. The resale has not paid me back
what I lost.
I just wanted to 1et you know that.
everything in order to make the work right.

Because art i sts wi 11 spend

Then when the Sieroty bill was

passed, I had a commission, a very guaranteed commission.

Then my contract -

I mean, I knew that I could be protected by the law because it was law -- I put
the Sieroty five percent into my contract, and they backed out of a $25,000
contract.

I didn't have to do it because I already had the commission.

made the agreement, they backed out.
MR. PATRY:

Thank you very much.
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When I

Thank you very much for coming and sitting here freezing with the
rest of us.

I appreciate it very much.
What will happen is that we'll get a transcript.

Then I will send

you copies of it for you to edit and look at and correct and things like that.
Professor Goetzl, you wanted to make a brief summary here?
PROFESSOR GOETZL:
MR. PATRY:

You may.

PROFESSOR GOETZL:
MR. PATRY:

If I may.

Thank you.

Go ahead.

PROFESSOR GOETZL:

It was an honor and a challenge to speak first.

I appreciate the opportunity to speak again at the conclusion.
I wanted to add to my resume, that I am the chair-elect of the
Association of American Law Schools, Art Law section.
MR. PATRY:

Thank you.

PROFESSOR GOETZL:

I also would like quickly to respond to a number

of specific points, so there won't necessarily be any thread through this.
The charactization of this whole business as a labor-management
dispute is interesting.

I note that Richard Mayer has a background as a labor

organizer, Jack Davis, the attorney from our board who represented the artists
in Morseburg versus Balyon, is a labor lawyer.
that that's the case.

It's perhaps not coincidental

As I stated earl i er, the goal of art i sts in th is

legislation is to achieve parity with other authors, Where artists have been
treated differently, it is perhaps primarily because artists, unl ike other
authors, have never been organized.

Because their work product is especially

unique, it is not fungible.
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Moreover, it is un1ike1y that they wi 11 ever be organi zed.

As ide

from the appellation, there's very little parallel between Artists Equity and
Actors Equity.

The former is an association of visual artists working toward

some common goals; the latter is a working union.

It's never going to be any

different.
That's why many of us, as advocates, have chosen to work on behalf
of artists.

Fortunately, Eleanor Dickinson's characterization of protective

legislation as dealing with idiots and children is not entirely apt.

We also

have a lot of protective legislation for other groups which, due to their lesser
bargaining power, are unable to protect themselves.

For example, legislation

frequently establishes non-waivable rights for tenants and consumers.
MR. PATRY: Well, there are also provisions in the Copyright Act.
PROFESSOR GOETZL:
MR. PATRY:

Absolutely.

We terminate transfers after 35 years.

PROFESSOR GOETZL: Absolutely, so that authors can get a second shot
at it.
MR. PATRY:

Yes.

PROFESSOR GOETZL:

With respect to the blackballing - I'll try to

go through these things rather quickly.

I think the blackballing will become

less and less of an issue as paying the resale royalty becomes established as
normative behavior. That is what is expected. This process should proceed more
quickly if an intermediary is used.

If we have an "ASCAP" or "8MI" type of

organization, that would defuse some of that problem.
With respect to the point that Mr. Davis and Ms. Robinson raised
about alternative dispute resolution, I concur it would be a good idea because
it's hard to see the federal courts wanting to entertain a great number of
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additional lawsuits.

I think they're clearly overburdened as it is. We should,

however, keep the availability of attorney's fees.
But most importantly, I wanted to address a number of points that
Professor Merryman raised.

It is with relevance to his remarks that, perhaps,

you can better appreciate my quote about my desire that artists not be the only
socialists in a capitalist society.

Unfortunately, the people who oppose this

1egislation persist in characterizing it as welfare legislation.
Professor Merryman, again, says that he would prefer and would be
willing to endure a resale royalty where the funds, more modest than what we
would like to see, would go into a fund to improve the status of all artists.
I think I can fairly represent on behalf of most of the working artists I've been
in contact with, that that is insulting and it is patronizing.
No one has ever suggested that inventors should remit some of their
patent royalties to benefit unsuccessful inventors or that the royalties should
be seized from writers and composers, playwrights, and choreographers, and used
to benefit emerging authors.

Why should visual artists be asked to do this?

Artists need help in advancing their careers, but that is not what
the copyright law is about. As you referred earlier to the constitutional grant
of authority in Article I, Section 8, Clause 8, it's clear that that's not what
this is about.

This is to advance the arts by providing limited monopolies.

The experience in France, Germany, and Belgium, which he neglected
to speak of, is really not very relevant.

What is important is that the United

States be internally consistent and that we lead the way in treating people
fairly.
I'm sad to see that we, only belatedly, joined the Berne Convention,
a century after most countries had joined it, and then only because we were
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beginning to lose some important market advantages, particularly with computer
software abroad. We should be leading the way. We should be the model for other
countries.
With respect to the resale royalty causing a weakening in the
market for art, again, I think this is a misunderstanding.
So is money.

u.s.

Yes, art is mobile.

But the buyers are not mobile.
People will resell a work of art in California today at auction at

Butterfield and Butterfield, which is doing a very considerable business in the
resale of contemporary art, rather than New York, in spite of our having a
royalty and New York not having it, simply because they believe that the best
market for that art is in California.

Wise sellers will prefer to receive 95

percent of a larger price than 100 percent of a smaller price.

If Bolivia were

the only country in the world that didn't have a resale royalty, I hardly think
that the art market would flock to Bolivia.
In any case, and what I find troubling is the implication of that
kind of an argument.

No doubt our competitive position in the world would be

greatly improved if we would eliminate minimum wages, or if we would remove our
child welfare laws. Yet, we adhere to those things because we try to do what is
right. Even if there is some adverse impact in the world market, accept it. But
there wouldn't be such in the case of art so long as the buyers are here.
In summary, what I would like to offer is that since the copyright
law was first enacted in this country more than 200 years ago, a lot of changes
have occurred.

Of relevance is that we have much improved technology.

Our

ability to keep track of when a work is being sold and bought has been greatly
improved. The opportunity for monitoring sales through an "ASCAP" or "8MI" type
organization is present where once it would have been impossible.
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There are other pressures at work that haven't been referred to that
suggest that one of these days we will have some kind of a national registry of
art works. I think some of these pressures are going to come from the insurance
industry, which is dealing with growing problems of art theft, the difficulty in
tracing the provenance of works of art, and the frauds and forgeries which can
occur .

All of th is wi 11 be greatly reduced if we have fi gured out a way to

"fingerprint," to stamp art.
There are ways being developed now to do this and track it with
computer registries.

In fact, as you're probably aware, this is being done on

a private basis in a number of places.

In due course, all of that will make it

more feasible to have such a resale royalty.
In conclusion, I would like to remind you because I know that you
know this, that the kinds of arguments which are being raised against the resale
royalty today ring very familiar to the kinds of arguments that were raised in
opposition to the public performance right which was enacted in 1909.
Then, it was argued, why should people who have copyrighted music or
lyrics receive a royalty when their work is performed at a hotel dance floor.
After all, when more people listen to it, they'll just go out and buy more sheet
music and the authors can make their money then.
When the radi 0 industry was in its infancy, the issue arose of
composers and lyricists claiming a royalty for air play.

Again, it was argued

that if you're going to charge us a royalty for airplay, we won't play your
music. We'll play public domain music.
Well, that was responded to by the market place. Not everyone wanted
to listen to public domain, classical music.
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Many others wanted to listen to

contemporary music.

The same will occur in the art area.

In addition to

classical or impressionist art, art lovers also wish to view contemporary art.
Happily, the royalty it prevailed in the music industry. All of this
was confi rmed to me ina conversat i on I had some years ago when Herman
Finklestein, long-time general counsel for A.S.C.A.P., was a guest of in one of
my classes.

He said, there is a parallel between the history of A.S.C.A.P. and

what you are trying to do for the visual arts.
Congress concluded, and it has borne fruit for everyone, that the
authors

in that case, the composer and the lyricist -- should be compensated

for the performances of their work.

The fact that they benefit on a continuing

basis and may also profit in other ways, is simply not relevant.
I urge that favorable consideration be given to some kind of resale
royalty rights for visual artists, and that a recommendation to that effect be
incorporated in your report to the Congress.

I thank you very much.

MR. PATRY: Thank you very much. Thank everyone for comi ng. Anyone
can submit written comments -- you're certainly welcome to submit anything that
you want in writing.

Thank you.

[Whereupon, the hearing was adjourned at 12:25 o'clock p.m.]
---000--
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MR. OMAN:

Good morning and

welcome.
I am Ralph Oman, the Register of
Copyrights in the united states.
I am accompanied by one of my Policy
Planning Advisors, Mr. William Patry.
As all of you know, today's hearing
is on the SUbject of artists'
resale royalty rights.
We will hear from a

12

distinguished group of witnesses from the

13

united states and Europe.

14

I thank each of the witnesses

15

for appearing today and for helping us

16

reach the right result.

17

This is the second hearing held

18

by the Copyright Office in preparation for

19

a report we are required to submit to

20

Congress this year.

21

Our first hearing held in

22

San Francisco on January 23rd

23

was chaired by Mr. Patry.

24

provided us with valuable information

25

about the California experience with the

That hearing

3

1
2

Artists' Resale Royalty Law.

3

Today's hearing will provide us

4

with information about how droit de suite,

5

to use the French term, is working in

6

Europe, especially in the country of its

7

birth, France.

8

American witnesses arguing both for and

9

against the adoption of. droit de suite in

10

We will also hear from

the united states.

11

Due to the large number of

12

witnesses, I hope to be able to run what

13

we call a tight ship so that each of the

14

witnesses is not cut short or slighted,

15

and so that we can conclude the hearing in

16

a timely fashion today.

17

I regret that I cannot invite members of

18

the audience to make statements or ask

19

questions.

20

submit comments in writing; I

21

encourage you to do so, and I also assure

22

you that they will be fully considered.

23

We hope to take a lunch break

For this reason,

Of course, everyone is free to

24

today from 1:00 o'clock to 2:00 o'clock,

25

and wind up the hearing by 4:00 or 4:30

4

1
2
3
4

this afternoon.
We will begin with a panel of
distinguished witnesses from France and Sweden.

5

Monsieur Jean-Marc Gutton and

6

Madame Christiane Ramonbordes represent

7

the Sooiete des Auteurs dans les Arts

8

Graphiques et Plastiques, an association

9

that administers artists' rights,

10
11

including the droit de suite.
Monsieur Stefan Andersson

12

represents the Federation Internationale

13

des Diffuseurs D'Art Originales, an

14

association of art gallery owners from ten

15

European countries.

16

I wish to thank all three of you

17

fo+ making the trip across the Atlantic

18

Ocean and for appearing before us today,

19

and also for your kindness in meeting with

20

Mr. Patry this summer.

2~

I note that the

birthpl~ce

of

22

the droit de suite is the birthplace of

23

many famous artists, and the French

~4

experience can provide us with many

25

valuable lessons.

5

1
It is a great privilege to have

2
3

you here today.

4
5

Monsieur Gutton, if you could
begin I would be grateful.

6
7
8
9

MR. GUTTON:

Tpank you, Mr.

Chairman.
First of all, I want to thank
Mr. Patry for the invitation, and the

10

Copyright Office, to be so involved

11

regarding droit de suite, regarding this

12

matter, and the integral right.

13

I want to apologize for my

14

English, you will See it's not the best.

15

I will try to do my best in your language,

16

and I hope you will not tell me at the end

17

of my report that it would have been

18

really better if I had spoken in French.

19

My intention is not to speak in

20

general about droit de suite, but to be

21

particular and complete.

22
23

As an introduction, I want to
outline four points.

24

First, we must never forget that

25

without artists there would, obviously, be

1
2

no art market.
Second, droit de

3
4

suite has a legal existence in 29 nations,

5

throughout the world, in which 14

6

are European.
Third, since 1920, the

7
8

birth of droit de suite in France, the

9

ground covered by droit de suite will be

10

the best testimony of its validity and

11

equity.

12

Fourth, droit de suite, in my

13

experience, runs not only well, but very

14

well when you have simple concepts and

15

simple regulations, and to the best

16

satisfaction of artists.

17

It's naturally quite

18

unbelievable for people who don't know

19

anything about application of droit de

20

suite to imagine it.

21

information in a country such as yours, a great

22

country, is the main weakness regarding

23

that right.

24

and have prepared a study.

25

has a sample of it.

The lack of

That is the reason I am here
And Mr. Patry

7

1
2

If anybody needs to have

3

one, it's absolutely possible to get it.

4

Anyway, if I have not enough, I will be

5

able to send it to anybody if I have the

6

address.

7

Regarding the content of my

8

study, in summary, the first part is a

9

response to criticism against droit de

10

suite and the second part concerns

11

administration of droit de suite in France.

12
13

14

First response to the criticism.

15

It is only natural that droit

16

de suite should be unacceptable for

17

countries with a tradition of Anglo-Saxon

18

law under which copyright is considered as

19

a pecuniary right, and a work of art

20

becomes a commercial product over which

21

the artist detains no rights.

22

It's natural that droit de suite

23

should be violently opposed by a certain

24

number, particularly commercial companies,

25

since it comes into direct conflict with

8

1

2
3

their interests.
This criticism was expressed

4

notably by several official personalities

5

involved in art.

6

Last July, I sent in my reply as

7

a testimony regarding the position of Mr.

8

Ainslie, President and Chief Executive

9

Officer of Sotheby's Holdings, Inc., and

10
11

Mr. Patry has it.
Similar criticism was taken up

12

recently by Ralph Lerner, Esq. in his

13

Report of the united states for the Fourth

14

Symposium on legal aspects of

15

international trade in art (ICC - Madrid,

16

a few weeks ago, it was a meeting, a

17

symposium, between the 12th and the 14th

18

of February), in the following terms:

19

my opinion, droit de suite is not

20

particularly important for artists and

21

tends only to be a benefit to artists who

22

are extremely successful and may not need

23

the additional income and protection.

24

my opinion it inhibits the trade in art,

25

and would be a benefit to few artists,

"In

In

9

1
2

difficult to enforce and oostly to

3

regulate.

II

4

That was the position of Mr.

5

Ralph Lerner.

6

report from him.

And the ICC has received a

7

I will be pleased to reply

8

regarding, first, the failure of the

9

Californian precedent; second, the effect

10

of droit Q§ suite on the art market;

11

third, costs involved in the

12

administration of this right; and,

13

finally, the beneficiaries of droit de

14

suite (number pf beneficiaries and

15

inequality pf benefits).

16

The Californian precedent.

17

Althoqgh its underlying

18

principle and some of its articles are

19

sound, the California law of 1976 is

~O

nevertheless inapplicable as it stands.

21

An isolated case, ignored by all parties

22

concerned, and far too complicated to

23

apply, it thus cannot be used as

24

reference.

25

That is our opinion.
Isolated.

Because the

10
1

2

Californian law is an isolated case, the

3

possibility of applying it arouses little

4

interest among artists.

5

application gives rise to many

6

difficulties for the artist concerned and

7

upsets the balance of fair trading

8

vis-a-vis the other states.
Complicated.

9

Furthermore, its

The requirements

10

of the law are far too exacting and

11

complicated to encourage an efficient

12

application of droit de suite.

13

requirements include, as everybody knows,

14

the obligatory residence of the vendor,

15

obligatory citizenship of the artist,

16

complex limitations restricting the works

17

concerned by droit de suite.

These

Consequently, application of

18
19

this law in California is impossible on both

20

the individual and the collective

21

levels.

22

effectively administer this right within

23

the existing legal framework.

24

25

An authors' society could not

We suggest that you refer on
this sUbject to the survey by Mr. Peter H.

11
1
2

Karlen (Cf. U.S. National Report on Rights

3

of Artists and the Circulation of Works of

4

Art, 1991) carried out for the ICC 

5

Madrid 1992 on the sUbject of the

6

"Californian Statute and its Effects."

7

Mr. Karlen practices art,

8

pUblishing, and intellectual property law

9

in La Jolla, California.

10

The second point is regarding

11

the effect of droit de suite on the art

12

market.

13

The fluctuations in the art

14

market over the past ten years are

15

particularly significant on this point.

16

They prove that, far from ruining the

17

market in the countries where droit de

18

suite is applied, it brings those countries a level

19

of stability for which they are envied by

20

countries where the right is not applied,

21

and which have been attracted by the false

22

market of financial speculation.

23

It should be pointed out that

24

from 1980 to 1990 the progression of

25

modern art sales in France vied

12
1

2

successfully with progression in the

3

united states of America.

4

In the united states sales were

5

mUltiplied by 17 in eight years, between

6

1980 and 1987.

7

that these figures include sales of

8

Impressionist Art.

9

It seems probable however

In France, sales of purely

10

contemporary art (artists in copyright)

11

were multiplied by ten in eight years,

12

1980 to 1987, and by 41 in eleven years,

13

1980 to 1990.

14

In 1991, the year when the world

15

market collapsed, the annual figures of

16

auction sales as compared with 1990 show a

17

drop of almost 55 percent for Sotheby's,

18

49 percent fer Christies, and only 37

19

percent for Drouot (France).

20

The parisian market suffered

21

less because it was fortunately less

22

concerned by the sale of works of

23

extremely high valUe entailing

24

speculation.

25

Thus, serious analysis suffices

13
1

2

to prove that droit de suite does not

3

depress the market.
Droit de suite should not be

4
5

considered as a capital gains tax, but as

6

an artist's right which it is normal for

7

them to receive.
Competition between countries

8
9

should not depend upon selective criteria

10

applied to the disadvantage of certain

11

artists, but upon such criteria as:

12

facilities afford by the geographical

13

location; wealth and demography of a given

14

country; importance of a country's

15

creative and cultural activity; advantages

16

resulting from national taxation; and so

17

on.

18

Furthermore, all serious surveys

19

have shown that there is no greater

20

tendency towards underground business

21

activities in countries where droit de

22

suite is applied than elsewhere.

23
24
25

The third point concerns the
administrative expense of droit de suite.
In the interest of both the

14
1

2

artist and the vendor, droit de suite

3

should be administered collectively.

4

utility and efficiency of such a form of

5

administration is underlined by WIPO

6

(Cf. "Collective Administration of

7

Author's Rights and Related Rights") .

8
9

The

The administration of droit de
suite in all countries where it is applied

10

is only a light burden to both authors'

11

societies and auctioneers or vendors

12

entailing low management expenses.

13

instance, in France, for $20 collected

14

more than 16 are distributed.

15

For

Each payment of the right made

16

to an artist is accompanied by a complete

17

and detailed statement of all transactions

18

concerned.

19

much information about works which remain

20

unsold at auctions as those which are

21

sold, and this allows the artists to

22

remain perfectly well informed about the

23

destiny of his artworks on the art

24

market.

25

These statements contain as

Further, the generalization of

15
1

2

droit de suite using simple rules of

3

application should automatically decrease

4

the administrative costs.
It must be underlined that only

5
6

an artists' rights society is in a

7

position to manage droit de suite in a

8

satisfactory manner.

9

composed of artists and heirs, such a

Headed by a board

10

society, open at all times to examination,

11

can ensure that the administration of

12

droit de suite and the paying out of

13

amounts collected remain fully reliable.

14

Furthermore, only an artists'

15

rights society can successfully defend the

16

rights of the artist on both the national

17

and international levels.

18
19

First point, beneficiaries of
droit de suite.

20

Droit de suite does not benefit

21

only successful or established artists and

22

heirs.

23

In 1990 ADAGP collected resale

24

royalties for 1,650 of its 2,500 direct

25

members,

(85 percent of whom are living

16
1

2

artists}

3

$10.5 million) in the following proportions:

4

1100 members received an amount between

5

$20 to $2,000; 400 members received $2,000

6

to $20,000; 100 members received $20,000

7

to $40,000; and 50 members received more

8

than $40,000.

9

(for a total amount of more than

Following the decrease in the

10

market at the end of 1990 and in 1991

11

ADAGP distributed $7 million to its

12

members in 1991.

13

For its part, SPADEM, the other

14

French artists' society involving visual

15

art, collected $7 million in 1990 and $4

16

million in 1991.

17

The rating of an artist in any

18

country is subject to upward or downward

19

fluctuations.

20

purchasers buy a work of art for the sake

21

of that work, or rather in order to resell

22

it for profit as soon as possible?

23

The real issue is:

Do

Thus, if droit de suite were

24

generalized in the United states, which is

25

an important center of creativity, it is

17
1

2

not excessive guesswork to state that

3

thousands of artists would stand to

4

benefit from droit de suite.

5

It is time to correct the false

6

idea that only the rich will benefit from

7

droit de suite.

8

true in certain exceptional circumstances,

9

since when has the United states of

Even if this were

10

America, as a capitalist country promoting

11

free enterprise, decided to limit fortune

12

making to merchants only and to exclude

13

artists from reaping the benefits due to

14

the creative elite?
At the beginning of January

15
16

1992, one of the French television

17

channels broadcast a documentary program

18

on what has become of the heirs of Renoir,

19

Cezanne, Monet, and so on.

20

simple.

21

fortune derived from the works of their

22

grandfathers, they are modestly devoted to

23

the promulgation of those works.

24
25

The facts are

Far from owning artworks or a

Philippe Cezanne, for instance,
grandson of Paul, who owns one picture

18
1

2

only, earns his living as an art expert.
Claude Renoir, grandson of

3
4

Auguste, owns three pictures and acts as

5

guardian to the "temple."
Jean-Marie Toulgouat, a

6
7

descendant of Claude Monet, struggles to

8

keep alive the cult of his grandfather.
Furthermore, we are not lacking

9
10

in examples of living artists or heirs who

11

spend money from droit de suite to help

12

compile catalogues raisonnes,

13

extremely costly undertaking), to open

14

foundations to perpetuate the memory of

15

the artist, to organize exhibitions, or in

16

certain cases simply to meet their most

17

basic needs.

18

(an

In conclusion, regarding these

19

criticisms:

20

traditional criticism of droit de suite is

21

unfounded.

22

It's established that

It is established that, in the

23

countries where the right exists, its

24

effective and efficient application

25

depends very much upon the following

19
1

2

simple criteria:

3
4

The first of them is
indefeasibility of droit de suite.

5

Second.

Beneficiaries of droit

6

de suite should be artists and their

7

heirs.

8
9
10
11

Third.

Application of droit de

suite should be limited to original works
for all resales.
Fourth.

Calculation of droit de

12

suite on the total resale price (droit de

13

suite based on capital gains is

14

inapplicable and dissuasive) .

15

Fifth.

Application of a fixed

16

rate (a degressive rate goes against the

17

philosophy of droit de suite).

18

And, sixth.

Obligatory

19

collective administration of droit de

20

suite through an artists' rights society.

21

Furthermore, far from depressing

22

the art market, the application of droit

23

de suite to all creators reflects

24

positively upon that market as an

25

equitable measure which establishes it on

20
1
2

a basis of fair competition for all

3

talent.

4

It would be to the honor of all

5

countries involved in the art market to

6

accept the same philosophy and reasoning

7

for all intellectual creators which, at

8

the same time, would afford an excellent

9

opportunity to work towards the

10

establishment of good relations on the

11

intellectual level rather than being

12

governed by the overwhelming obsession of

13

making a profit.
The final remark, an optimistic

14
15

one.

16

between artists, droit de suite would

17

necessarily have to be applied

18

retroactively to living artists, and those

19

who died less than 50 years ago, without

20

taking into account the status of the

21

individual works.

22

In order to avoid any disparity

This would permit American

23

artists to benefit from droit de suite in

24

countries of the European Community where

25

the condition of reciprocity is applied.

21
1

2

I want to add, if it is

3

possible, a few remarks about the

4

administration of droit de suite.

5

First, information concerning

6

auction sales.

7

agreement, French auction houses send

8

ADAGP the sale catalogs and full

9

information before each auction sale.

In conformity with an

10

After we receive it we put the information

11

into the computer about all the works

12

going on sale for the auction.

13

sale ADAGP sends the auction house a

14

detailed statement of those works giving

15

full reference of the name of the artist,

16

naturally, the title of the work, size,

17

techniques, and so on.

18

auction house sends the statement back to

19

ADAGP with the sale price, the amount of

20

droit de suite, and so on.

21

Before the

After the sale the

There are annexed to my report

22

two forms, the form we send to the

23

auctioneer and the form we receive back

24

from the auctioneer.

25

For the payment to members, upon

22
1
2

receipt of the statement from the auction

3

house, they enter the information into the

4

computer, and the amount of droit de suite

5

is immediately credited to the member's

6

account.

7

After resolution of its

8

administrative commission and costs ADAGP

9

then makes payment to members.

Payment is

10

accompanied by a statement giving full

11

information about the work involved, name

12

of the auction house, place of the sale,

13

sale price, amount of droit de suite, and

14

so

15

on.
Mr. Patry asked me to inform the

16

Court about the benefit of artists, and I

17

did that in the other part of my report.

18

I have nothing to add on that point, but

19

if there are any questions I will reply.

20

Thank you, gentlemen.

21

MR. OMAN:

22
23

Thank you very much,

Monsieur Gutton.
Before asking specific

24

questions, I will ask Mr. Andersson to

25

make his presentation at this point.

23
1
2

Mr. Andersson.

3

MR. ANDERSSON:

4

Honor.

5
6

Thank you, your

I am very honored to be invited
here today.

7

I would like to make a short

8

presentation about myself.

9

Sweden.

I come from

I am the President of the Swedish

10

Galleries Association, and it is because

11

of that I come today.

12

The Swedish Galleries

13

Association is a member of the FIOOAO

14

(Federation Internationale des Oiffuseurs

15

d'oeure d'art Originales) which is an

16

organization, as Mr. Patry told us, for ten

17

European countries.

18

And altogether we organize

about 2,000 art galleries in Europe.

The countries

19

are Germany, France, Italy, Spain, Great Britain,

20

Denmark, Belgium, Holland, Greece, and Sweden.

21

Beside my situation as President

22

of the Swedish Galleries Association, I

23

also run an art gallery in a small town

24

called Umea, it's situated 700 kilometers

25

north of Stockholm.

It's about 64 degrees

24
1
2

north.

3

miles north from Anchorage, Alaska to come

4

to the same level.
MR. OMAN:

5
6

And you have to travel about 250

There's a booming art

market up there, I imagine.

7

MR. ANDERSSON:

8

You have heard Mr. Gutton from

9

Yes, there is.

France explain the argument for the

10

FIDOAO before, he is the President of the

11

French Gallery Association.

12

might have some new arguments because

13

Sweden does not have a system with a

14

copyright for visual artists.

15

for me, very difficult to understand why

16

you should have it.

17

advocating copyright or droit de suite on

18

visual artists is illogical and very

19

difficult to understand.

20

And I think I

And it is,

The whole idea of

We have heard arguments where

21

artists are comparing their situation with

22

authors.

23

is not possible to make.

24

books are not sold in equal ways.

25

painting is unique and is sold in one

I would say that this comparison
paintings and
A

25
1
2

piece to one customer.

3

"a book" I mean the work that the author

4

has put into it -- a book is sold in

5

pieces, in thousands of copies, to a large

6

group of customers.

7

total price of the book until you have

8

sold the last copy of it.

9

the book is selling, the author,

A book -- and by

You don't know the

As long as

10

naturally, should have his share because

11

even if the publisher prints new editions,

12

people are still asking for the

13

book.

14

particular copy of the book is sold.

Each sale is still the first time a

15

It is a matter of security for

16

the author.

17

regulations because the author has little

18

control over what is happening with his

19

manuscript unless he is his own publisher.

20

And that also goes with the meaning of the word

21

copyright, it is the right to the copies.

22

There must be legal

The artist doesn't have that

23

problem.

24

sold in thousands of copies, the artist

25

knows where the painting is, probably at

Paintings are unique and are not

26
1
2

his gallery, and he can control when it is

3

sold, and he can control that he gets his

4

money.
What you are talking about is

5

getting money from the second market, the

6
7

second time the piece is sold.

No

8

author gets anything from books that are

9

sold in secondhand book shops or a book

10

auctions.

11

mean, we are talking about putting a fee

12

on paintings that are sold the second time

13

and comparing it with the situation of

14

authors.

15

That is the big difference.

If visual artists would sell

16

prints, lithographs, et cetera, in

17

unlimited editions then we would have a

18

situation that would be comparable with

19

authors; but it is not likely that this

20

will happen because people don't want to

21

buy art that way.

22

I

Authors don't get anything from

23

the secondhand market like auctions, and

24

neither should visual artists because if

25

we let them have this what shall we do,

27
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2

for example, with architects, should they

3

get a percentage when you sell real

4

estate?

5

I think that comparison is much

6

better than the comparison between authors

7

and visual artists.

8
9

I can understand the frustration
artists might have felt during the 1980's

10

when people could earn money just by

11

owning a painting or real estate for a

12

short while and then selling it with a

13

large profit; but it is still illogical to

14

try to get a piece of that profit because

15

if you do that you must also take a share

16

of the losses.

17

losing money on their so-called art

18

investments that they made during

19

the 1980's.

20

Today people are

Will artists go into those

21

losses and share them with those who lost

22

money?

23

I don't think so.

24

And in the long run, and in

25

total, I don't believe that art is such a

28
1
2

good investment.

3

I would say that most of it is inflation.

4

If the value increases,

I would also say that most artworks

5

cannot be sold with profit.

6

it is even harder to understand why

7

there should be a copyright or selling

8

fee, it feels like it is a punishment for

9

not keeping the painting or the artwork.

10

Therefore,

In countries where droit de

11

suite exists we have learned that it does

12

not reach its goal.

13

only artists who have a good notoriety

14

take advantage of these rights.

15

other artists, when the amount doesn't

16

reach a certain level, it is kept by

17

the registration society for its

18

registration fees.

Experience shows that

For

19

So, we strongly recommend against

20

installing a system like this, it will only

21

feed bureaucrats and those who really need

22

financial support will not have it.

23

We have heard Mr. Gutton explain

24

how the situation has been on artists like

25

Matisse, Cezanne, and Monet, and I cannot

29
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2

think that this is an important matter to

3

support those kinds of artists or their

4

relatives.

5

So, as a conclusion, the FIDOAO

6

is strongly against droit de suite or

7

copyright for visual artists, and we hope

8

that you do not ihstall it.

9

hope that countries that already have it

10

installed try to reconsider again if the

11

system is right or wrong.

We also

12

Of course, when you have had a

13

system for 33 years, as they have had in

14

France, you make it work and it will, of

15

course, function; but maybe you don't

16

think about other ways whether the system

17

is right or wrong.

18

larger political systems being

19

reconsidered during the last years, and I

20

think this is the time to reconsider this

21

one as well.

22

Thank you.

23

MR. OMAN:

24
25

But we have seen

Thank you very much,

Mr. Andersson.
Let me start with a few

30
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2
3

questions for Monsieur Gutton.
I don't understand exactly how

4

your system works.

5

does your society acquire exclusive rights

6

from the artists it represents or can the

7

artists still license their rights

8

directly, even though they are members of

9

your association?

10

And my question is,

MR. GUTTON:

Well, the society

11

is not an association.

We are a society,

12

a civil society.

13

a member of the society, they keep their

14

freedom, and they can continue to manage

15

their right.

16

instance, and especially when we know the

17

situation in France, it cannot

18

manage its own droit de suite alone.

19

As you may know, there are

20

more than 400 auctioneers in France.

21

an artist stays alone, no auctioneer will

22

give him information permitting him to

23

afford the situation.

24

through an author's society that rights can

25

be managed.

When artists ask to be

But for droit de suite, for

Why?

If

It is only

31
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2
3

MR. OMAN:
clarifies the point.

How do you actually divide the

4
5

I think that

money between surviving heirs?
And suppose there are several

6
7

former husbands or wives, how is that

8

managed?

9

MR. GUTTON:

10

clear when the artist is alive.

11

artist dies we have, certainly, all the

12

information regarding the part of each

13

heir.

14

quite large, maybe sometime we have fifteen

15

heirs, and we apply accurately the part

16

for each person involved.

17

Well, it's very
When the

And sometimes when the situation is

MR. OMAN:

The wife who was the

18

wife at the time of the creation of the

19

painting doesn't get a larger share

20

because she inspired the painting?

21

MR. GUTTON:

There are

22

sometimes difficulties; but, in fact, I

23

can say with my experience and 2,500

24

members, it's absolutely marginal.

25

normal in a way that the widow receives a

It's
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2

part, and it's absolutely normal for the

3

son, and so on.

4

MR. OMAN:

Does droit de suite

5

in France encourage artists to produce

6

more art by allowing them to earn money to

7

feed their families and pay the rent or

8

does it just benefit the heirs in most

9

cases who really don't produce art?

10

MR. GUTTON:

No, we cannot say

11

that droit de suite encourages the artists

12

to produce more.

13

artist is a free man, and maybe more free

14

than anybody else.

15

involved in his work, and he does not care if

16

he needs one year for one work or if he's

17

able to create several works per day.

18

They don't care.

An

He's fully

MR. OMAN:

But if he has to take

19

a job at the bank to earn money to buy

20

food, he wouldn't be able to spend his time

21

producing art, or she wouldn't be able to

22

spend her time producing art.

23

24
25

Has that had a direct impact on
the prosperity of artists in France?
MR. GUTTON:

Yes, certainly,
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2

because it is a basic revenue for men.

3

The droit de suite that is distributed is

4

to 85 percent of our members who are live

5

artists, and the heirs is only 15

6

percent.

7

de suite is for live artists.

8
9

So, the main part of the droit

And I can add that when we send
them the droit de suite it's not only a

10

check, it's full information regarding

11

what is happening with their work, and

12

when it was sold, if it is not sold, and

13

so on.

14

concerned and wish to have that

15

information.

16

We know all our members are very

MR. OMAN:

Do you find artists

17

today are more concerned about money and

18

pensions in their old age than artists

19

were 100 years ago?

20
21
22

(Discussion held off the
record.)
MR. GUTTON:

Well, I can reply,

23

it's exactly the same between this

24

generation and past generations.

25

beginning of the century the situation

In the
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2

was, as everybody knows, very difficult,

3

and now we are in a -- I do not know the

4

translation -- and, so, artists turn to

5

droit de suite money.

6

receive money, it's testimony that you are

7

not alone with your work, that your work

8

really is well-known, and you have a

9

position, and so on.

10

MR. OMAN:

When you

I have one final

11

question.

12

droit de suite in France encourages

13

artists to sell their paintings for a

14

lower price for the first sale knowing

15

that they will benefit if the work

16

increases in value, or do they still hold

17

out for a high price at the front end?

18

I wonder if you think that

MR. GUTTON:

Well, as you

19

imagine, I asked many persons involved in

20

the art market what was the good impact

21

and consequences of droit de suite and the

22

bad ones.

23

way regarding the market or an artists'

24

attitude.

25

France or in countries where they employ

I never heard anything in that

Never.

So, I don't think in

35

1
2

droit de suite it's different than in

3

another place.

It is the same for it.

4

MR. OMAN:

5

I'll save my questions for Mr.

6

Andersson for just a moment and turn the

7

microphone over to Mr. Patry.

8

MR. PATRY:

9
10
11

Thank you.

I will ask questions

of Mr. Gutton and then Mr. Oman can ask
questions of Mr. Andersson.
Monsieur Gutton, just to clarify

12

how droit de suite works in France, what

13

we are talking about here is a percent of

14

the sale price of a work of art; correct?

15

MR. GUTTON:

16

MR. PATRY:

Yes.
When a work of art

17

is sold in France a certain percent of

18

that sale price is paid by the seller to

19

the artist?

20

MR. GUTTON:

21

MR. PATRY:

22

And that percent is

three percent; correct?

23

MR. GUTTON:

24

MR. PATRY:

25

Yes.

Yes.
And that percent is

paid regardless of whether the painting

36

1
2

sold at a lower price than it originally

3

sold for.

4

bought the work for 1,000 francs from the

5

artist, and then resells it for 750

6

francs, but the three percent royalty is

7

still paid; is that correct?

So, the dealer, let's say,

8

MR. GUTTON:

9

MR. PATRY:

10

Yes.
Yes.

It's not a percent of the

11

profit, it's simply a percent of any

12

resale of the work?

13

MR. GUTTON:

14

MR. PATRY:

That's right.

Yes.

Now, when France

15

originally enacted droit de suite it was

16

on auctions only; is that correct?

17

MR. GUTTON:

18

MR. PATRY:

19

Then in 1957

20

MR. GUTTON:

Absolutely correct.
That was 1920.

No, in 1920 it

21

was droit de suite for all pUblic

22

auctions.

23
24
25

MR. PATRY:

But in 1957 there

was a change.
MR. GUTTON:

Which time?
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3

MR. PATRY:
change.

4
5

In 1957 there was a

MR. GUTTON:

No, no.

In 1957 it

was for the whole market.

6

MR. PATRY:

7

MR. GUTTON:

All right.
We didn't apply it

8

to galleries for reasons of social

9

security.

10

MR. PATRY:

So, as the law is

11

written now, droit de suite applies both

12

to sales through auctions and to sales

13

through galleries, at least the law is

14

written that way; correct?

15
16

MR. GUTTON:

Can you repeat

that, please?

17

MR. PATRY:

18

The law as it is written, if you

Yes.

19

go to the French legal books, the

20

droit de suite law says that the payment

21

will be made on sales at auctions and on

22

sales through galleries; correct?

23

MR. GUTTON:

24

MR. PATRY:

25

that way?

Yes.
The law is written
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3

MR. GUTTON:

That's correct.

Yes.

4

~R.

5

And it lasts for the life

PATRY:

6

of the author plus fifty years, I believe;

7

is that correct?

8
9

So the sale is triggered not only
when the artist is alive, but payments

10

are made for sales fifty years after

11

the author dies?

12

MR. GUTTON:

13

MR. PATRY:

14

And it applies not just to

That's right.

Yes.

15

paintings, but it applies to other forms

16

of art like tapestry?

17

MR. GUTTON:

18

MR. PATRY:

19

MR. GUTTON:

Absolutely.
Furniture?
Well, furniture,

20

but only if it is an original work and not

21

a series.

22
23

MR. PATRY:

Basically, what the

art market considers art.

24

If Picasso created a ceramic jug

25

and it was an original, of course droit de
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2

suite would be paid on that?

3

MR. GUTTON:

4

MR. PATRY:

Yes.
If Picasso

5

created a really good looking chair and it

6

was sold at an auction, would a droit de

7

suite be paid on that?
MR. GUTTON:

8

9

that, please?
(Discussion held off the

10
11

record. )
MR. GUTTON:

12
13

original work.

MR. GUTTON:

Only one piece

you know.

18

MR. PATRY:

19

MR. GUTTON:

20

Now, we just

mentioned

16
17

Yes, if it is an

Yes.

MR. PATRY:

14
15

Can you repeat

Only one piece?
Yes, that is very

important.

21

MR. PATRY:

Yes.

22

Now, we just went over that the

23

law as written applies to

24

sales that are made through

25

galleries, however, that is not enforced;
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2

is that correct?

3

MR. GUTTON:

4

MR. PATRY:

Yes.

That's right.

Would you agree that

5

for living artists galleries probably

6

constitute the larger market, in

7

other words, more sales are made

8

to galleries?
MR. GUTTON:

Certainly.

10

MR. PATRY:

If droit de

11

suite is important for artists

12

I assume you believe it is

13

important -- and if galleries

14

constitute the most important

15

market for living artists, why

16

isn't droit de suite enforced

17

for galleries?

9

18

Aren't artists really

19

giving up what is their most

20

important market?

21

and

MR. GUTTON:

But in France we

22

have an agreement between the auctioneers,

23

galleries, and artists, too.

24

with the full approval of the artists that

25

that decision has been made, but in

And it was

41
1

2

compensation they have to pay the social

3

security.

4

I want to make a remark.

My

5

opinion is that in no case do galleries have

6

to pay a droit de suite for the first

7

sale, because many galleries provide great

8

help to the artists.

9

first work, that would be absolutely

And to share the

10

stupid, to apply droit de suite for the

11

first resale.

12

MR. PATRY:

I asked the

13

question for this reason:

If the United

14

states Congress is to seriously consider

15

a droit de suite we, of course,

16

would look to France for your

17

experience, and the argument might be

18

something like this:

19

they have a droit de suite that applies

20

to galleries, but there has

21

been an agreement entered into that the

22

galleries don't pay a droit de suite to

23

the artists, instead they pay into a

24

social security fund.

25

needed is not a droit de suite

Well, in France

So, what is really

42
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for artists, but what we need is some sort

3

of a change in our social security laws

4

for artists.
So, my question is this:

5

How do

6

you respond to the argument that droit

7

de suite is not the most important and

8

that what is more important is a Social

9

Security fund for artists?

10

MR. GUTTON:

It's absolutely a

11

different demand.

12

agreement in France, but it's not

13

automatically a good example.

14

mix social security and authors' rights.

15

We cannot compare anything about it.

16

we are studying authors' rights, we are not

17

studying social securities for me,

18

it is another study, it's another

19

reflection, it's another domain, it's

20

another mind and not the same beneficiaries.

21

Well, that was the

MR. PATRY:

We must not

If

In Germany,

22

as I understand, the law applies

23

to galleries as well.

24

in Germany,

25

galleries.

The droit de suite

as in France, applies to
My understanding is that
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2

it's collected in Germany, that

3

if there is a resale through a gallery in

4

Germany a payment is made to the German

5

Collection Society.
MR. GUTTON:

6

7

correct.

9

That's

Absolutely.
MR. PATRY:

8

Yes.

And my understanding

is they also have a social security

10

fund there as well, that artists who are

11

members of Bild-Kunst receive monies through

12

that society's social security fund.

13

guess my question might be -- and this

14

might be an unfair one for you as a French

15

citizen

16

to look at this would the German model be

17

a better source than the French model?

18
19

if the United States were

MR. GUTTON:

No, for

reasons I mentioned before.

20

MR. PATRY:

21

MR. GUTTON:

22

MR. PATRY:

23

I

Now, ADAGP
Yes.

--

also licenses the

reproduction rights; is that correct?

24

MR. GUTTON:

25

MR. PATRY:

Yes.
So, in France you
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2

have many different rights; you have

3

the right to reproduce your work, and you

4

have the right to receive a droit de suite

5

payment.
In terms of dollar amounts for

6
7

artists, in your experience, do artists

8

make more money through licensing the

9

reproduction right or do they make more

10

money through the droit de suite

11

payments?

12

MR. GUTTON:

Well, my opinion

13

is, regarding those last years, that

14

they made a great deal more money

15

with drqit de suite than with

16

reproduction rights, even when the

17

art market decreased.

18

MR. PATRY:

When I visited with

19

you in the summer I believe you showed me

20

a form or told me about a form with a

21

waiver that artists can check.

22

they want to waive their right to

23

reproduction royalties, they can do that?

24

25

MR. GUTTON:

If

Yes, because, in

fact, sometimes an artist considers that
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2

it's better to have the opportunity to promote

3

his work and for the knowledge of his work

4

to waive the fees.

5

MR. PATRY:

6
7

So, is your testimony that

MR. GUTTON:

Well, I have people

here because sometimes I forget something.

8

MR. PATRY:

9

MR. GUTTON:

Yes.
I forgot something

10

important.

11

receive droit de suite.

12

that only a few hundred, maybe 200,

13

receive reproduction rights.

14

those figures you can see how droit de suite

15

is more important than reproduction rights.

16

I said 1700 something members

MR. PATRY:

I can tell you

So, with

If the droit de

17

suite were applied to galleries do you

18

have any guess about how much more

19

money that would bring in?
What I'm trying to figure out is

20
21

this:

You have a situation where your law

22

applies to auctions and applies to

23

galleries, but it's not enforced, and

24

galleries constitute the largest market,

25

probably, for living artists.

so, what I
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2

want to figure out is how big that market

3

is, what is the difference?

4

And for living artists are

5

auctions maybe ten percent or is it 20

6

percent or -

7

MR. GUTTON:

Well, it is

8

difficult to reply accurately; but,

9

really, with my experience I can reply

10

it's double.

That is my opinion.

11

MR. GUTTON:

12

only 75 percent; maybe it is a

13

little more than double,

14

but something like that.

15

MR. PATRY:

Maybe it's

Do you think that

16

will change, that in the future the

17

French government might promulgate

18

regulations and enforce them against

19

galleries, or is that simply a decision

20

that was made by agreement with artists

21

and it will stay that way?

22
23
24
25

MR. GUTTON:

It seems to me that there

may be a change, especially regarding the E.C.E.
MR. PATRY:

If the European

Community adopts a droit de suite
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2

directive, that would force a change in

3

France?

4

MR. GUTTON:

Absolutely.

5

MR. PATRY:

Do you have any

6

speculation about how likely it is that

7

the EC will adopt one?
MR. GUTTON:

8
9

Well, the hearing

last November was very positive, that is my

10

impression.

11

impression,lI it's the impression of all

12

people who were present at the hearing

13

and who knew the issue.

14

Naturally, it was the impression of

15

some artists who were present, too.

And when I say "my

16

MR. PATRY:

17

MR. GUTTON:

Thank you.
I'm sorry, but

18

Madame Ramonbordes told me that maybe I

19

didn't understand exactly your last

20

question, Mr. Chairman, because she told

21

me my reply was not a good one.

22
23

Is it possible for you to repeat
it?

24

MR. OMAN:

25

The question was whether or not

Sure.
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you think the droit de suite in France and

3

Germany encourages artists to sell their

4

paintings for a low price when they make

5

their first sale just to get them out in

6

front of the pUblic knowing that they will

7

be able to share in any sales that

8

result in the future?

9

that they don't have to get a high

Do they feel

10

price at the first sale because this is

11

not their only opportunity to get

12

reimbursed for their work?

13
14

(Discussion held off the
record.)

15

MR. GUTTON:

16

with your permission.

Maybe she can reply

17

MS. RAMONBORDES:

18

I'm sorry to take the floor; but

19

I think, really, the artists, if they know

20

they will have benefits from the droit de

21

suite for the successive resale, they can

22

accept a low price at the beginning

23

because they know that later they

24

could benefit from the increase of value

25

of their work.

It is very

Thank you.
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value, and it's normal that they will pay

3

the artists because they wanted to make a

4

profit with the work.

5

the artists would benefit from that, even

6

if the person bought the work for making a

7

profit.

It is good that

8

Thank you, Mr. Chairman.

9

MR. OMAN:

10

Thank you very much,

I am grateful for that clarification.

11

Now, let me ask Mr. Andersson

12

what his prediction will be.

13

and Sweden adopt the droit de suite?

14

MR. ANDERSSON:

Will Finland

Well, I don't

15

know.

16

artists' organization in Sweden, but what

17

they want certainly is a form of social

18

security because they have suggested that

19

there should be a ten percent fee on each

20

resale to go into a fund controlled by the

21

artists' organization for them to spread

22

out where they think it might be needed.

23

They are not talking about a personal

24

system; they are talking about a kind of

25

social security, and I am not sure that

The item has come up from the

49

1
2

important for them to know that and to

3

know that when they sell the work the

4

first time they will not be deprived of

5

the benefit from the successive event.

6

I would add one thing, if you

7

allow me, to what Mr. Patry said

8

concerning the decrease of value.

9

When you speak about decrease of

10

value, you can say that droit de suite is

11

really crazy in this case.

12

say that when somebody buys a work without

13

any will to gain money with this work, I

14

think it would take a long time before the

15

work would be another time on the market.

16

In this case it's really impossible

17

that the value would have decreased,

18

if you keep a work 20 or 30 years.

19

I would

When there is a decrease of

20

value, as it's happened nowadays, it's

21

because of people who bought the works one

22

or two years ago when the works were at

23

higher prices and they realized they

24

wanted to make a profit.

25

a good thing if they have a decrease of

so, I think it's
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2

they will succeed with that.

3

MR. OMAN:

This preoccupation of

4

artists with their livelihood reminds me

5

of the old story that is told about Sam

6

Goldwyn, the Hollywood producer,

7

negotiating with George Bernard Shaw for

8

rights to one of Shaw's plays that Mr.

9

Goldwyn wanted to mount in a motion

10

picture.

11

Mr. Shaw about the importance of the

12

artist making his works available for

13

posterity, by having his play embodied

14

forever in a motion picture so that future

15

generations will be able to appreciate his

16

great art.

17

insisting that Mr. Goldwyn pay him more

18

money for the rights to the play, which

19

Mr. Goldwyn was unwilling to do.

20

Finally, Shaw said, "The trouble is, Mr.

21

Goldwyn, you think only of art and I think

22

only of money."

23
24
25

Mr. Goldwyn kept talking to

And George Bernard Shaw kept

So, we are in the middle of that
discussion today.
I do wonder what your
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organization's position is on whether

3

or not the European Community should

4

adopt the droit de suite.

5

made a formal recommendation?

6

you been asked to testify?

7

you submit views?
MR. ANDERSSON:

8

9

Have you
Have

Did

Yes, we have

made our point very clear that we strongly

10

protest against applying droit de suite

11

for galleries because in certain countries

12

there is already installed a system of

13

droit de suite at auctions; but in total

14

the FIDOAO is against it.
MR. OMAN:

15

I was wondering

16

whether or not the lack of harmony on

17

droit de suite in Europe distorts art

18

sales on the continent.

19

Do you find that

20

the art movement is moving

21

out of France into Geneva?

22

it moving out of England

23

to Sweden?
MR. ANDERSSON:

24

25

think so.

Is

No, I don't
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1
I would like to make a comment

2
3

on the last question that my friends here

4

were answering, whether an artist would

5

sell at a lower price for the first time

6

because he would earn benefits when the

7

painting was sold the second time.

8

think that you have to realize that most

9

of the artists that work as full-time

I

10

artists, their artworks will never come to

11

an auction.

12

there working in New York City?

I mean, how many artists are

There must be thousands of

13
14

them.

15

sell every piece they make.

16

go to artists' studios, they are

17

full of art pieces that they could not

18

sell because people are not asking for

19

their works.

20

Most of those artists cannot
If you

The auction houses choose only

21

pieces that they think they can sell.

22

If you own an art piece and go to an

23

auction house, it is not sure that they

24

will take it.

25

because it is unsellable.

Most of it is turned down
I mean, we are
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not talking about Rauschenberg and Stella,

3

and all these guys, but all the other ones

4

that fight for their living each day.

5

Auctions are not a reality for those guys,

6

and never would they sell something cheap

7

because they think that they can make

8

money on the resale at an auction.

9

will try to get as much as possible to pay

10

They

their daily bills.

11

Because of this situation

12

that is a reality for me working

13

with living artists.

14

big question for us because selling things

15

in auctions is something that matters for

16

a few artists, and probably when they are

17

so old and so reputable that three percent

18

of something is not a big question for

19

them.

20

This is not the

As the question is new

21

for me, I'm innocent enough to ask,

22

"why should it be like this."

23

anyone explain to me why we should pay a

24

fee when the painting is sold the next

25

time unless it is a sort of a social

Can
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security?

3
4

MR. OMAN:

you want to jump back in?

5
6
7

Monsieur Gutton, do

MR. GUTTON:

Thank you, Mr.

Chairman.
I want only to repeat that there

8

is nothing common between social security

9

and an artist's right.

And it's clear in

10

the same way in the mind of the artists, I

11

know many of them.

12

I want to add that in France you

13

have more than 400 auctioneers, and all of

14

them prepare a catalog for each sale, and

15

you see in the catalogs works which are

16

offered at a very low price, for instance,

17

$500, or $1,000, and so on.

18

When you study the catalogs of

19

Christie's, and Sotheby's, and so on, you

20

have only works whose price is more than $10,000

21

and nothing else; it is a speculative market.

22

MR. OMAN:

I will turn the forum

23

over to Mr. Patry; maybe he can answer a

24

question that occurred to me after hearing

25

the panel discuss the issue.
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2

Do artists in the

3

united states qualify

4

for social security or

5

payments made by people

6

on their behalf?

7

MR. PATRY:

I don't know the

8

answer, but maybe Dr. Feder or some of the

9

artists who will be testifying from

10
11

Artists Equity will.
Maybe I could continue on the

12

questions that Mr. Oman asked and Mr.

13

Gutton just responded to, which is

14

and this is for Mr. Andersson -

15

what factors go into a dealer's

16

decision of where to sell and

17

for how much.

18

One of the arguments that one

19

hears that you apparently don't

20

particularly agree with, is that if there

21

is a droit de suite in one area the sales

22

that were former in that area will go

23

someplace else.

24

My question is this:

25

a dealer, I have some art that

I am
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I am thinking of selling, what factors

3

will I consider?

4

commissions, in certain places, what the

5

character of the market is?

6

Price, value, taxes,

Obviously, I want to get the

7

best price I can for anything that I

8

sell, but what factors does one consider?

9

MR. ANDERSSON:

You're talking

10

about the situation with an art dealer

11

who is sitting on unique pieces wanted on

12

an international market.

13

had a unique Picasso, or Cezanne, or

14

whatever, of course, I would try to sell it

15

where I could get the best profit at the

16

least costs.

17

about the situation for all

18

artists, this situation is not so

19

common for most of them.

20
21

If I

But I mean, talking

MR. PATRY:

Most of the art

market is local, in fact.

22

MR. ANDERSSON:

23

MR. PATRY:

Yes.

In terms of

24

whether or not to sell in that market

25

it's not whether a particular value added

58

1
2

tax or a particular droit de suite comes

3

in, you are just not going to pick up and

4

sell someplace else.

5

that is your market or you don't do it.

6

You can't; either

MR. ANDERSSON:

Yes, probably.

7

I mean, if I have things that I cannot

8

sell in my gallery, pieces that are so

9

difficult to sell that I need to give them

10

to an auction house, I know that I will

11

have some money for it; but I will not

12

gain a big profit if I'm talking about

13

local artists that are reputated enough so

14

that the auction houses will take them,

15

but they are not so well reputated that I

16

can go to an international market with

17

them.

18

MR. PATRY:

Sweden, as you

19

mentioned, does not have a droit de

20

suite-

21

MR. ANDERSSON:

No.

22

MR. PATRY:

23

understand it does have taxes.

provision; but I

24

MR. ANDERSSON:

25

MR. PATRY:

Oh, yes.

My question is

59

1
2

this:

What taxes do you as a gallery owner

3

or dealer pay and what percent are they?

4

In other words, when you sell a

5

work of art what sort of taxes and how

6

much do you pay on those?

7

MR. ANDERSSON:

When a painting

8

is sold the first time we don't pay any

9

taxes directly on the sale.

Of course, in

10

my company I pay taxes on a yearly basis,

11

but that is another thing.

12

the company's profit; but we don't have

13

any VAT or something like that, when I

14

sell a painting for the first time.

I pay taxes on

15

The artist has to take

16

care of social security himself.

17

The artist is looked upon from a

18

physical point of view as a small

19

company.

20

an income declaration at the end of the

21

year; he has to pay a certain percentage

22

to the social security system.

23

has to pay income tax if he earns that

24

much money that anything is left for him.

25

So the artist has to make

MR. PATRY:

He also

But you don't pay
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any particular value added tax or the

3

buyer does perhaps?

4

MR. ANDERSSON:

5

MR. PATRY:

6

No.

If a work of art is

resold, no one pays any taxes on that?

7

MR. ANDERSSON:

If it is sold a

8

second time it's in the VAT system, then I

9

pay twenty-five percent VAT.

And that is

10

the same percentage that is on every

11

purchase in Sweden.

12

MR. PATRY:

13

twenty-five percent?

So you pay

14

MR. ANDERSSON:

15

MR. PATRY:

16

What about the

buyer?

17

MR. ANDERSSON:

18

MR. PATRY:

19
20

commission?
You don't have to say what yours
is, but in your country.

22

MR. ANDERSSON:

24

25

Nothing.

What is the average

21

23

Yes.

That's no
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secret.

I would say it's between

3

thirty-five and fifty percent.

4

MR. PATRY:

5

that commission, and you have

6

got twenty-five percent value

7

added tax for a resale?

So you have got

8

MR. ANDERSSON:

9

MR. PATRY:

Yes.

My question is:

10

If, as in France, you have a three percent

11

droit de suite, why is droit de suite such

12

a big deal?

13

It seems like such a tiny

14

percent compared to both the

15

commissip~

16

added tax.

17

that is charged and the value

MR. ANDERSSON:

Yes, I agree

18

with that.

19

understand why you should have it, why

20

should there be a certain fee when you

21

sell a painting the second time when you

22

have not the same thing if you sell a

23

house for the second time, or a car for

24

the second time, or whatever.

25

MR. PATRY:

The problem is for me to

My purpose
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2

here is to get information, and

3

ask questions, not to make either

4

side's arguments.

5

argument would be two-fold.

6

does help artists, presumably any amount

7

of money that they have beyond what they

8

had before is a help to them and might

9

encourage them to create more works,

Perhaps the
One, it

10

which might help you, too,

11

because you would have more to sell.
The other argument might be that

12

13

works of art are different from books

14

because a book is sold in mUltiples and

15

makes money that way, whereas with

16

paintings, as Mr. Gutton said, the

17

reproduction right is not a very large

18

amount of money and they make more from

19

resale.

20

arguments.
MR. ANDERSSON:

21
22

Those might be the

me.

23

MR. PATRY:

24

MR. ANDERSSON:

25

But - excuse

Yes.
I mean, those

arguments -- the first argument is sort of
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a social security argument.

3

Artists are low paid people; they need to

4

get money wherever they can get it.

5

If droit de suite is a way that has been

6

working in some countries for a long time,

7

of course, they want to keep it.

8

Everyone wants to have money wherever

9

they can have it.

10

MR. PATRY:

If in the EC a

11

three percent droit de suite was

12

adopted, do you think that

13

would depress art sales, that

14

fewer works of art would be sold?

15

MR. ANDERSSON:

Altogether it's

16

very difficult to sell art these

17

days, and everything that raises

18

the prices is negative.

19

MR. PATRY:

But my question

20

is, do you think three percent -

21

assume that is the French experience

22

is of such caliber that it

23

would reduce materially

24

the number of works of

25

are that are sold?
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MR. ANDERSSON:

2

Yes.

It is the

3

same as the story about the man who

4

worked in the woods and had a horse that

5

was supposed to pull horne the timber for

6

him.

7

then, you can take this one; and if you can

8

take that one, you can take this one.

He said, if you take this one

9

It is always a

10

question of putting small fees on

11

everything.

12

important is the total fees, the VAT, and

13

droit de suite, and administration costs,

14

and whatever.

15

One of the fees that is

MR. PATRY:

In terms of the

16

European Community, I believe that England

17

is probably the largest country that

18

presently does not have a droit de suite,

19

at least in terms of the artwork;

20

correct?

21

MR. ANDERSSON:

22

MR. PATRY:

Probably, yes.

If the European

23

Community does adopt a droit de suite

24

would that be helpful in terms of

25

harmonizing things?
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Do you think that for

3

international sales, if the EC did

4

adopt droit de suite then sales would come

5

to New York, perhaps?

6

MR. ANDERSSON:

I can't

7

find any way where it would be helpful to

8

have droit de suite.

9

as I see it, would be if

10

The harmonization,

everybody took it away.

11

MR. PATRY:

12

Sweden, I understand the EFTA

13

countries, Sweden, Finland, and some

14

of the neutral countries, have an

15

agreement with the European

16

countries right now, a protocol

17

that has provisions on

18

intellectual property.

19

In terms of

Do you think it's likely that

20

if the European Community adopts a droit

21

de suite directive, EFTA countries would

22

have one as well?

23

situation all throughout Europe where every

24

country would have droit de suite, and it

25

wouldn't be that big of a problem?

So that you'd have a
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MR. ANDERSSON:

I don't think

3

that this is a big question for the

4

agreement between EFTA and the EEC.

5

Norway has a sort of -- well, it is not

6

droit de suite -- it's a three percent fee

7

on everything that is sold that is

8

controlled by an organization.

9

not individual for the artists.

10

MR. PATRY:

11

MR. OMAN:

12
13

Thank you.
One follow-up

question for Mr. Gutton.
It wasn't clear in

14

my mind whether or not your

15

organization is limited to

16

French nationals or whether non

17

French nationals can join your

18

organization.

19

It is

MR. GUTTON:

Well, ADAGP is managing

20

rights of its French and foreign members in

21

France, naturally, and throughout the world

22

in more than 30 countries with other author

23

societies located allover the country.

24

We have an assistant society in New York,

25

and Mr. Feder is the Chairman of the
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society.

3

rights of members in each country as we

4

represent the rights of the members in our

5

own country.

6

They have to represent the

MR. OMAN:

I wanted to

7

clarify that point for the record and

8

have no further questions.

9

Thank you very much for your

10

very valuable contribution; we are very

11

grateful for it.

12
13

We will now excuse the current
panel.

14

(Panel was excused.)

15

MR. OMAN:

The next panel will

16

be an artist and an art dealer.

17

artist is Hans Haacke and the art dealer

18

is Mr. John Weber.

19

table?

20

I would say the artist,

21

Mr. Haacke, is on my left

22

and the art dealer, Mr. Weber,

23

is on my right.

The

will they take the

If I were to guess

Is that correct?

24

MR. HAACKE:

25

MR. OMAN:

Yes.
Could we start with
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2

Mr. Haacke, please?
MR. HAACKE:

3

I have not come

4

here with a prepared statement, so I will

5

speak impromptu.

6

I have been working and

7

exhibiting in New York since 1965.

8

my work in various museums around the

9

world.

I have

Since the 1980's I can say

10

there is a degree of pUblic recognition

11

for my work which also has resulted in an

12

increase in the prices for which my work

13

is sold.

14

Early in the 1970's, around 1971

15

or 1972, here in New York, an attorney by

16

the name of Bob Projansky, together with a

17

friend of artists' promoter and

18

commentator, who was not a dealer, I might

19

add, developed a contract regarding

20

artists' rights which included a paragraph

21

or two on the topic that is under

22

discussion here, namely resale royalties

23

to artists if a work is sold for profit.

24
25

The contract as it was designed,
and which I have adopted personally since
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1972, was pUblished in international art

3

magazines.

4

catalog of the international art exhibition

5

document in Kassel, Germany, in 1972.

6

percentage of the profit of a resale

7

provided for in this contract is 15 percent:

8

It goes to the artist, and it goes, if I

9

remember well, to the artist's heirs until

10

It was also pUblished in the

The

25 years after his or her death.

11

I have adopted this contract

12

because in my view it would be only fair,

13

it would be a moral right, and it would be

14

in tune with my sense of justice if an

15

artist participates in the profits that

16

are made from his or her work after it has

17

left his or her hands, after it has entered a

18

market over which the artist has no

19

control.

20

Most artists, with very few

21

exceptions, start with a very weak economic

22

footing.

23

economic climate.

24

artists are losing even the small paying jobs

25

that used to be

They are at the mercy of the prevailing
Today we know that young

available.

It's even difficult
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2
3

for them to get cab driving jobs.
Perhaps different from other

4

college-educated people -- and most

5

artists today have a college education

6

they are gambling with their life when they

7

decide to become independent artists.

8

They gamble!

9

with the difference, however, that an investor

Like an investor they gamble,

10

doesn't do it with his own life, but with

11

his or, for that matter, somebody else's money.

12

I think it is only fair if the artist does

13

not gamble his or her life for the exclusive

14

profit of somebody else.

15

I value collectors; I value

16

museums that buy artists' work; but I

17

think artists should have a share in

18

the profit that is made from their work.

19

My experience with this contract

20

has been that in the 1980's -- that is to

21

say 10, 15 years after I started using it,

22

I began to benefit from my stubbornness

23

in insisting that any collector

24

who is interested in my work sign this

25

agreement with me.
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2

Not too long ago a work that I

3

sold in about 1972, 1973 for $5,000 was

4

resold to the French National Museum of

5

Modern Art at the Centre Georges Pompidou

6

in Paris for a figure in the six

7

digits.

8

with the signature of that first collector,

9

I would have been totally without any

10

Had I not signed a contract

participation in the profit.

11

There have been two works

12

sold at auction here in New York, one

13

at Christies, one at Sotheby's.

14

occasions the contract was in force, and I

15

received royalty payments.

On both

16

There was a somewhat

17

amusing occurrence at the first auction.

18

The auctioneer, of course, had

19

to announce the fact that there were

20

strings attached to the item for

21

sale.

22

from London burst out in laughter

23

yelling for everybody to hear (until

24

then the auction had been stone silent):

25

"He must be kidding!"

A rather well-known dealer
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MR. WEBER:

2
3
4

No, he said, "Let

it pass."
MR. HAACKE:

-- which

5

demonstrates to me, and perhaps also to

6

you, the mentality of some dealers.

7

I should add immediately

8

that there are exceptions to the rule,

9

among them my dealer here, John Weber, who

10

has always supported me in the application

11

of the contract.

12

The work was, in fact, sold

13

at a much higher price than anyone

14

had expected.

15

I listened to the previous

16

testimony and I was puzzled by the

17

insistence of those who oppose resale

18

royalties on the "social security" aspect.

19

I am not aware of the fact that those who

20

promote this "social security" aspect have

21

gone out of their way to promote social

22

security for artists, that funds are set

23

aside by big collectors, big auction

24

houses for the support and for the

25

promotion of less known artists who do not

73

1
2

command high prices.

3

somewhat disingenuous argument.

4

Therefore, I find this a

I think an artist should have a

5

right over his or her work beyond the

6

point of the initial sale.

7

be part of the artist's right to then be

8

able to decide what to do with his or her

9

share of the resale profit; we are talking

10

about only 15 percent of the profits in my

11

case.

12

amounts to much less than 15 percent.

13

The artist should have a say over what is

14

to be done with this small portion:

15

he or she puts it into a fund to help other

16

artists, whether it goes into the college

17

education of the artist's children, or

18

wherever the artist may want to put it.

19
20

It should also

What I hear from other proposals

Whether

That is all I would like to say
for the moment.

21

Thank you.

22

MR. OMAN:

Thank you very much.

23

We appreciate your testimony, and

24

we will save the questions for

25

the conclusion of the testimony of Mr.
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2

Weber.

3

Mr. Weber.

4

MR. WEBER:

5

Thank you very

much.
Mr. Haacke took most of my

6
7

message out of my mouth.

8

the advantage of going first.

9

I guess that is

I have been an art dealer for 32

10

years.

11

the museum field.

12

York, and I share with two other people an

13

international gallery in Madrid, Spain.

14

Prior to that time I had worked in
I have a gallery in New

I am somewhat surprised,

15

although I understand the resistance of

16

many of my colleagues in the art gallery

17

field, although not all, to what I feel is

18

a very just and deserving situation that

19

is difficult.

20

I have been using a form of

21

artists' rights contract for many years,

22

not only in the case of Hans Haacke, but

23

also in the case of the French artist,

24

Daniel Buren, who is somebody whom I have

25

shown relatively successfully.

Perhaps
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he is one of the leading French artists at

3

this point of time in terms of reputation

4

for a period of some 17 years.

5

I am concerned about the

6

attitude of my fellow dealers.

7

that we are by nature, as are most

8

businessmen, conservative on the whole.

9

know that we react very protectively to

10

any governmental control which might be

11

put upon our profession because we,

12

fortunately, or in some cases

13

unfortunately, are not under any close

14

scrutiny or under any supervision from any

15

legal standpoint.

16

people feel that, well, art really isn't a

17

serious endeavor, and, so, there is no

18

regulation of-it.

19

gotten used to this attitude, and we are

20

afraid that this will be the breaking of

21

the dike, so to speak.

22

I know

I

It's a profession where

I think that we've

We daily engage in illegal

23

activities, that were we regulated would

24

have to come to an end.

25

international price fixing, all kinds of

There is
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2

procedur~s

3

on, are totally accepted, considered

4

normal.

5

reaction to something, which I feel is

6

just, is because it's sort of a fear in

7

general that, as my colleague from Sweden

8

says, the dam will break, it's only a

9

beginning, so on, and so forth.

10
11

which are going on, have gone

I think that the art dealers'

I

disagree with that.
There were some issues brought

12

up which, when one thinks of the artists'

13

resale royalties, are somewhat

14

stereotypical.

15

collectors on occasion say to me, "If I

16

have to pay for the up side of the

17

valuation, then why doesn't the artist pay

18

for the down side of the valuation?"

19

was brought up today.

20

For instance, I have had

That

My answer to that would be that

21

the only way to generate money for artists

22

is to put the objects which are made by

23

the artists into the commercial

24

capitalistic society of commodities, that

25

generates money for the whole system, and
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also, obviously, a major proportion of the

3

share to the creator.

4

However, in its dealing with the

5

capitalistic system we do not expect, with

6

the exception of Japan, that when a stock

7

people purchase goes down in value there

8

is a pay back on that, nor is there with

9

any other commodity in this consumer

10

international community.

When a car

11

devalues we don't expect money to come

12

back because of that.

13

to me that that particular argument, the

14

artist don't pay it if it goes down in

15

value, is not valid one.

It would seem

Also, I heard the argument today

16
17

only well-known artists benefit from a

18

resale clause and younger artists who are

19

not in the marketplace do not.

20

that by saying this is not a static time

21

situation, younger artists become older

22

artists.

23

are totally unknown, who have no

24

reputation, who perhaps are not doing

25

valid work, do change, grow older.

I answer

At this time younger artists who

If
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2

they are lucky their reputation is

3

increased and there would be value.

4

Wouldn't they feel rather silly as

5

Rauschenberg did years ago when something

6

he had sold for $500 turned over for many

7

hundreds of thousands of dollars.

8

So that the argument that the

9

younger artists do not and never would

10

benefit from this kind of situation, I

11

don't feel is germane to the issue.

12

In closing, I would like to say

13

that Hans and I have been working

14

together, what, since 1973?

15

MR. HAACKE:

16

MR. WEBER:

17

Approximately.
And the same with

Daniel Buren.

18

Pragmatically speaking, I have

19

never lost one sale in some almost 20

20

years of time dealing with this contract

21

with either Hans Haacke or Daniel Buren.

22

Sometimes it's awkward when we

23

sell a piece to an institution like, say,

24

the Tate in London, who signs the

25

contract.

There were situations that came
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up like that, does the President, does the

3

Chairman of the Board, does the whole

4

Board, et cetera, et cetera.

5

just mechanics.

6

Those were

I think that the gallery has

7

profitted from this experience.

8

me feel better about myself; it makes me

9

feel that we are not taking it all.

It makes

10

think that the artists certainly will

11

benefit.

And I

12

One other factor, some artists

13

as they get older lose their reputation;

14

they repeat themselves; they might become

15

ill, infirmed, senile.

16

potential benefit for them to look forward

17

to as well?

18

Thank you.

19

MR. OMAN:

20

Why not have this

Thank you very much,

Mr. Weber.

21

Just out of curiosity, when you

22

insist on this provision in the contract,

23

is that negotiated, and do they pay

24

you less money as a result of that

25

provision being in the contract?
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MR. WEBER:

2

3

Not at all.

that is not a factor.

4

MR. OMAN:

5

of artists that you

6

represent have contracts

7

similar to this?

What percentage

MR. WEBER:

8

9

No,

In the

~arly

1970's

it was somewhat a fashion to do this, to

10

use this contract, and many artists,

11

particularly many of the conceptual

12

artists were using it.

13

sold many works of Carl Andre with a

14

contract, et cetera, et cetera.

So that I have

As time goes on, as the

15
16

production of work increases, it became

17

difficult for some artists just
,

18

physically to keep track of where their works

19

were.

20

mean, the gallery or the artist has to

21

take care that if a work comes up for

22

auction that the auction house understands

23

that there is a contract and so

24

forth.

25

for some people.

And it was self-controlled.

That became somewhat awkward

I
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As I said, I represent 14

2
3

artists in America and 24 artists in

4

Spain, but only two of them use

5

a contract.
MR. OMAN:

6

It lasts

7

just for the second sale?

8

wouldn't bind a third party

9

for a subsequent sale?

10

MR. WEBER:

No, it's binding ad

11

infinitum.

12

and in some cases fguFth

13

payments.

14

It

We have had third generation,

MR. OMAN:

gener~tion

Have there been any

15

jurisdictions where you have not been able

16

to enforce that contractual right?

17

MR. WEBER:

No.

Generally, in

18

the case of Hans, Hans does work which

19

usually has references to political or social

20

injustices, and the type of individual

21

that would identify with this wprk -

22

actually Hans is kind of the founder of

23

this whole situation, wnich is very much

24

popular now, particularly in America and

25

Europe, many, mqny thousands of artists
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are doing what is called political work.

3

We have never had, really, a problem with

4

it because we keep very good records as to

5

who was on first and who was on second,

6

where the works are.

7

Also, it's tied in -- I

8

am not so sure in your case, Hans -- but in

9

Daniel Buren's case the work ceases to

10

exist as a work of art if the terms of the

11

contract are not met.

12

is a valid operating contract and has also

13

the certificate of authentication of the

14

work tied in.

15

there.

16

The contract

So, there's a little hook

MR. OMAN:

Do the rights under

17

the contract pass to heirs upon the death

18

of the principal or do they terminate at

19

that point?

20

MR. WEBER:

21

pass onto heirs for, I

22

believe, a period of

23

25 years.

24
25

MR. WEBER:

They

I don't think that I

finished one thought quite accurately.

I
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was talking about Hans being a political

3

artist.

4

the profile of a museum or collector,

5

would be such that if they identify with

6

the work and recognize its input from an

7

aesthetic level, they also are

8

automatically sympathetic to the contract

9

because that means they are people who are

The type of individual, either

10

of, perhaps, more liberal leaning, to use

11

an old-fashioned term.

12
13
14

MR. OMAN:

I won't touch that

one with a ten foot pole.
How do you explain the

15

opposition of some of your fellow art

16

dealers to droit de suite?

17

MR. WEBER:

Well, I think that I

18

touched on that.

19

of governmental control.

20

that revenues will be decreased in the

21

galleries or sales will be decreased

22

because of that, because it is the second

23

time around, it is the resale that we are

24

considering.

25

I think it's just a fear
I don't feel

During the last panel I figured
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out that in my gallery only about five

3

percent of our total annual sales are

4

resale because we are what is known as a

5

primary gallery, we represent artists.

6

mean, our job is to represent artists, it

7

is not to sell paintings.

8

part, the paintings, sculptures, or what

9

have you seem to sell themselves as

I

For the most

10

opposed to a secondary gallery where most

11

of the inventory might be thought of as

12

being resale.

13

come up that much, perhaps five percent of

14

the gross would be involved.

15

can say economically, be it three percent

16

or five percent, it really isn't going to

17

effect any business that much.

18

project with the primary dealers around

19

the world it will not affect their

20

business that much.

21

MR. OMAN:

As I say, it doesn't really

So that I

And I can

Well, I know that

22

Senator Kennedy, who had asked us to do

23

this study, would be very happy to hear

24

your report.

25

people don't realize,

He, most
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is an amateur artist himself.
Senator Kennedy mentioned several

3
4

months ago that his political friends urge him

5

to spend more time as an artist and some of

6

his artist friends urge him to spend more

7

time in politics.

8

basic sympathy for the plight of the artist,

9

and I think that he and Mr. Markey, the

But he does have a

10

Congressman from Massachusetts,

11

will be very eager to

12

read our report.

13

Let me ask Mr. Patry to ask his

14

follow-up questions.

15

MR. PATRY:

Do you

16

use the original Projansky

17

agreement?

18

I thought that there had been a

19

rescission and then maybe some

20

of what other people use.

21

MR. HAACKE:

alt~rriates

I use the

22

original agreement with minor modifications

23

which do not pertain to the sUbject under

24

discussion here; they speak about exhibition

25

rights and the time for which I can
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borrow the work for exibitions.

3

MR. PATRY:

4

Ten days or something like

5

that?

6
7

MR. HAACKE:

10

I have

modified that.

8
9

Yes.

MR. PATRY:

Mr. Oman had asked

about enforceability, and it's nice that
you haven't had those problems.

11

Who do you think the third

12

and fourth generation agreements

13

are enforceable against, if

14

you had a situation where

15

the third or fourth person

16

refused to sign it, or didn't

17

sign it?

18

the system out, one of the

19

things that Congress might ask

20

is, well, we read your

21

testimony and it was very helpful;

22

maybe we don't need legislation,

23

maybe your situtation is a good model.

24

Instead everybody should use the

25

Projansky agreement or something like that.

In terms of working
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3
4
5

Is yours a good real model for
everybody?
Should we just encourage

6

people to use it or are you in a

7

unique situation so that you are

8

able to use it?

9

MR. HAACKE:

Well, let me try to

10

answer that.

11

there are several questions.

12

In fact, I believe

To begin with, since it is a

13

contract, as with all contracts, it would

14

potentially be legally enforceable.

15

Once it was necessary for me, in

16

Europe, to have an attorney write

17

a letter to a collector who sold a work of

18

mine and "forgot" that he had signed

19

the contract; but immediately

20

afterwards I was paid what was due.

21

As John Weber pointed out, there

22

is another aspect in my -- and probably

23

also Daniel Buren's contract, I don't know

24

which form he actually uses -- that is of

25

interest to both the collector who sells
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and the collector who has an interest in

3

buying the work, the contract is the only

4

form of authentication.

5

work.

6

is a work recognizably a work that I made.

I do not sign my

Consequently, only with the contract

Ther~

7

was an instance, not too

8

long ago, when a work drawing of mine from a

9

collector in Germany who had died appeared

10

at an auction here at Sotheby's.

11

heard about it and I saw the reproduction

12

of this drawing in the auction catalog I

13

did not remember ever having made this work

14

drawing as a preparation for a

15

work.

16

yours? II Most likely I would have said: "No,

17

this is a fake!" But I looked in my files

18

and I discovered that, indeed, this collector

19

had signed the contract on his drawing way back

20

in 1972.

21

ascertain -- and, presumably, a similar

22

form signed would be in the selling

23

party's files -- that, indeed, it was an

24

authentic work of mine.

25

benefit for the collection as well.

When I

Had I been asked, "Is this really

Therefore, I could

So, there's a
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As far as legislation is

2
3

concerned that would benefit artists who

4

do not use this contract, I do not propose

5

that every artist act as I do.

6

am operating from a position of relative

7

strength, insofar as I have had a

8

teaching job since 1967, a full-time teaching

9

job with tenure; I can afford to say to a

I think I

10

potential buyer, "If you don't want to play

11

ball with me, your sole interest in

12

buying my work is to have

13

complete control over

14

everying in it, including

15

whatever profits could be

16

gained from it, and you

17

are not willing even to share a few

18

percent with me, I don't want to have

19

anything to do with you; I don't want you

20

to be the custodian of my work."
Most artists cannot afford

21
22

this.

Most artists, particularly the

23

young ones who are trying to get a foot in

24

the door, are happy for every sale that

25

comes along, and it is normal that they
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would waive anything of this nature if it

3

would impede a sale they are hoping

4

for.

5

have to pay for their kids, they have to

6

pay for materials, et cetera.

They have to pay their rent, they

7

They are desperate.

However, if there were legislation

8

they would not have to waive their rights

9

in order to improve their economic

10

position.

11

supported by Congress; they would

12

be supported by the country.

13

have a sense of justice regarding the

14

division of profits made from their work.
MR. PATRY:

15
16

In this they would be

They would

That does raise a

question about any legislation.
Last year, effective June, a law

17
18

went into effect giving visual artists

19

certain moral rights.

20

there was whether those rights should be

21

waivable.

22

One of the issues

There are two ways, of course,

23

it can work.

One is can you transfer your

24

rights, sell your rights, so a

25

third party owns your rights, which we
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2

consider to be alienation?

3

Moral rights and droit de suite

4

in Europe are not transferable,

5

are not alienable.

6

Another question, though, is

7

whether they should be waivable, whether

8

you can say for a particular sale, yes, I

9

have a right under a statute to this

10

artist resale royalty, but in your case I

11

am going to waive it.

12

draft legislation either way.

13

You could

If one were to draft

14

legislation that would make the right

15

waivable would that gut the

16

provisions of the law because collectors

17

would require it to be waived in either

18

case?

19

The flip side of the question

20

is:

21

waive it are you somehow taking away

22

artists' freedom, and then they just go

23

ahead and waive it anyway?

24
25

If you say in the statute you can't

You can't force people to take money.

92
1
What would be the best solution,

2
3

do you think?

4

MR. HAACKE:

I think it's very

5

tricky.

6

good argument, I believe, for granting the

7

artists the right to waive it.

8

sympathetic to freedom.

9

On the one hand, one could make a

We all are

The fear, however, that I have

10

is that, particularly on artists who

11

don't have a standing, who don't have

12

clout yet, there will be pressure

13

by the dealer, by the collector, by

14

whoever has an interest in this, to waive

15

it.

16

where we are right now.

17

Then we would be back at the situation

MR. PATRY:

Do you think that

18

there would be a fear

19

California when I was out there

20

there was a fear among some artists

21

of being blacklisted; if you

22

had these rights and you

23

tried to enforce them it will

24

hurt your primary market, which

25

after all, for most art is

I heard in
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more important.

3

shouldn't be wasting its time on the

4

secondary market, but should be doing

5

things to try and increase the primary

6

market.

7

Perhaps Congress

A collecting society is perhaps a

8

partial solution, but do ypu think that is a

9

reasonable fear, and if so is there any

10

way one could take care of that?

11

MR. HAACKE:

I think if there

12

were legislation that was binding around

13

the country and if it were uniformly enforced

14

there is no reason for such fear.

15

I dop't know whether the analogy

16

applies; if there were uniform legislation

17

on gun control, we probably would be

18

better off.

19

MR. PATRY:

Yes.

Living in the

20

District of Columbia, as we do, we have

21

~he

22

country, but it doesn't do much good, you

23

can go across the river to Virginia and

24

buy guns.

25

strictest gun control laws in the

I had one other question for you,
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2

Mr. Haacke.

3

Europe, and if so do you get resale

4

royalty payments for sales in Europe?

5

Are you selling your works in

MR. HAACKE:

Yes, the contract

6

is a contract that I use all around the

7

world.

8

MR. PATRY:

But you get them

9

only by virtue of the contract; you don't

10

get them by virtue of the fact that there

11

may be a law in France or Germany because

12

it doesn't apply to you as a United states

13

citizen?

14

MR. HAACKE:

I believe if I were

15

to work with the German agency -- I don't

16

know about the French agency -- they would

17

also collect.

18

MR. PATRY:

If it were true

19

that the only way you could collect would

20

be because of contract, that the French

21

and German societies would say, no, I'm

22

sorry, our law only applies if the united

23

states has a law, would you be losing

24

money there?

25

In other words, is it an
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2

argument that we should adopt droit de

3

suite in the United states because there

4

is an appreciable number of American

5

artists who are not benefitting from

6

resales in Europe?

7

MR. HAACKE:

I believe the

8

German system would cover me if I were to

9

make my interests known.

I have spoken to

10

them at some point and that was the

11

impression I got.

12

MR. PATRY:

13

Thank you.

14

MR. OMAN:

Thank both

15

of you very much.

16

any further views you would

17

like to submit for the record,

18

we would be happy to

19

receive them.

20

If you have

We may have some follow-up

21

questions as well after we look over the

22

transcript, and we will send those to you,

23

if appropriate.

24
25

Again, thank you very much
for giving us the benefit of your views.

96

1
2

(Panel was excused.)

3

MR. OMAN:

The next panel is

4

characterized as the Artists Collective

5

Rights Panel.

6

Artists' Rights Society and Robert Panzer

7

from the Visual Artists & Galleries

8

Association.
Would you please identify

9
10

We have Ted Feder from the

yourself for the record?

11

MR. PANZER:

12

MR. FEDER:

13

MR. OMAN:

I am Robert Panzer.
And I am Ted Feder.
Mr. Feder, you are

14

listed first on the witness list, I would

15

ask you to be the first to present your

16

testimony.
MR. FEDER:

17
18
19

Thank you very

much.
I am the head of Artisti' Rights

20

Society, an organization which represents

21

the rights and permissions interests in

22

the united States of a number of the major

23

European rights societies, among them

24

ADAGP and SPADEM of France, Bild-Kunst of

25

Germany, Pro Litteris of Switzerland, and
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VISUAL of Spain.

3

represent the estates of the overwhelming

4

majority of living artists active in

5

Europe in this century.

6

artists represented by ARS in the united

7

States include, among others, Picasso,

8

Braque, Matisse, Chagall, Miro,

9

Giacometti, Magritte, Rouault, Beckmann,

10
11

These organizations

Thus, the foreign

Klee, and Kokoschka.
ARS also acts on behalf of

12

American artists.

13

include, among others, Jackson Pollock,

14

and Lee Krasner (through the

15

Pollock-Krasner Foundation), Milton Avery

16

(through the Milton Avery Trust), Leonora

17

Carrington, Arshile Gorky, Robert Mangold,

18

Sol Lewitt, Mark Rothko, Georgia O'Keeffe

19

(through the Georgia O'Keeffe Foundation),

20

and Andy Warhol (through the Estate and

21

Foundation of Andy Warhol) .

22

Our U.S. members

The 32 national artist rights

23

societies are grouped under an

24

international organization called CISAC

25

(Confederation International des Societes
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3

d'Auteurs et Compositeurs).
CISAC's activities are directed

4

towards the accomplishment of four

5

principal aims:

6

First.

To

ensur~

the safeguard,

7

respect, and protection of the moral and

8

professional interests stemming from any

9

literary or artistic production.

10

Second.

To watch over and

11

contribute to respect for the economic and

12

legal interests attaching to the said

13

productions, both at the international

14

level and that of national legislation.

15

Third.

To coordinate technical

16

activities between societies of authors,

17

artists, and composers and ensure their

18

collaboration in this field.

19

And, finally, to constitute an

20

international center of study and

21

information.

22

The comments I am about to make

23

are made in response to the queries posed

24

in the Copyright Office's Notice of Inquiry

25

on the droit de suite.
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Question one.

2

The movement to grant

3

resale rights to artists originated in France

4

prior to World War I.

5

motion by a general concern for the

6

welfare of the artist and his heirs,

7

stimulated in part by a widely published

8

cartoon of

9

children dressed in tatters outside the

~ean-Lo~is

It was set in

Forain showing two

10

doors of a posh auction salesroom.

11

"Look," one of the ragamuffins says to the

12

other, "they're selling one of daddy's

13

pictures."

14

The resale right, better known

15

in Europe as the droit de suite, was

16

codified in France on May 20, 1920, and

17

has passed into law in 29 countries.

18

claim that the right would drive down the

19

first or subsequent sales price of

20

original works of art, causing hardship to

21

the creators.

22

the resale right has this been known to

23

happen, and informed American artists seem

24

not unwilling to run this risk.

25

Some

However, in no country with

The resale royalty would not, in
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2

our opinion, discourage the creation of

3

new works of art.

If anything, it would

encourage them.

Insofar as artists are

4
5

ever motivated by financial return, it is

6

bound to heighten such motivation, since

7

in the event of secondary sales it would

8

ensure a return to the artist, his family,

9

or heirs.

10

Question two.

The law should cover

11

creations which may be described as works of Fine

12

Art, in the somewhat broadened definition

13

of this term a consensually accepted in

14

the art world.

15

sometimes subsumed within the phrase

16

"graphic or plastic works".

17

This enlarged category is

It would not be a bad idea for a

18

threshold value to be triggered before a

19

work of art could qualify for the droit de

20

suite.

21

the maximum number of artists, this figure

22

should not be too high or too low.

23

threshold of $500 plus or minus $250 is

24

probably adequate.

25

which would accrue to the creator would be

However, to meaningfully benefit

A

Below, the royalty
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very small indeed.

3

number of beneficiaries would be unduly

4

diminished.

5

If set too high, the

It should not be necessary to

6

base the royalty on a percentage of

7

profits from the current sale as compared

8

to the price received from the previous

9

one.

It is often very difficult, if not

10

impossible, to trace the sale records of

11

works of art.

12

Rather than seven percent of

13

profits, as once proposed in the Senate,

14

ARS would readily accept a lower rate of

15

four or even three percent, provided the

16

royalty were applied across the board as a

17

flat percentage of the sale price, without

18

reference to previous sales.

19

practice in France, Belgium, and Germany,

20

where the law is easily administered

21

without the need of bureaucratic

22

intervention.

23

experience of Italy, Portugal, Uruguay

24

Czeckoslovakia, and california, of

25

computing the royalty on the increase in

This is the

On the other hand, the
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2

value over the preceding sale, has not

3

been successful.

4

Returning to the percentage of

5

the resale royalty, the present French law

6

promulgated in 1957, fixes the rate at

7

three percent.

8

applies to both galleries and auction

9

houses, mandates five percent.

The German law, which

In our

10

estimation, one of the drawbacks of the

11

well-meaning Kennedy proposal of 1987 is

12

that it suggested a rate which was

13

unusually high, namely seven percent, and

14

provoked undue opposition.

15

are none too certain that the hard core

16

opponents of the resale royalty would be

17

more amenable to a reduced figure, it is

18

our view that three percent to four

19

percent would be adequate.

20

Although we

Questions three and four.

The term of

21

eligibility for the resale royalty should

22

be the life of the artist plus fifty years.

23

This is also the applicable term in

24

France and Germany.

25

It should be descendible.

It is not coextensive with the
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2

copyright in the work, except by

3

coincidence, nor should it be dependent on

4

the copyright.

5

term is life plus 64 years, 203 days

6

(calculated from the 1st of January

7

immediately following the artist's death),

8

and in Germany, life plus 70 years.

9

it is very rare for a European artist to

10

alienate his or her copyright, it can be

11

done; by contrast, the droit de suite is

12

considered to be and should remain

13

inalienable.

14

In France the copyright

While

The right should not be limited

15

to works created in the united states, and

16

should clearly include works of foreign

17

origin sold in the United states.

18

14ter of the Berne Convention calls for an

19

author or artist to "enjoy the inalienable

20

right to an interest in any sale of the

21

work subsequent to the first transfer by

22

the author of the work," providing the

23

member country has passed resale royalty

24

legislation.

25

have adopted droit de suite automatically

Article

Berne member states which
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2

bestow reciprocal rights on other member

3

states possessing the right.

4

united states to exclude foreign works,

5

U.S. works in turn would be excluded from

6

resale benefits in foreign member states.

7

Were the

Another aspect of this same

8

issue concerns the so-called question of

9

retroactivity.

As presently employed, the

10

term often serves to deprive foreign

11

artists of their rights.

12

U.S. adhesion to Berne (which took effect

13

on March 1, 1989) is said by some to apply

14

to existing works of art which have

15

previously fulfilled the formal

16

requirements of the u.s. Copyright Law,

17

namely notice and administration, or to

18

new works created after the date of

19

adhesion.

20

of the copyright law have often served to

21

deprive European artists of copyright

22

protection on the alleged principle that

23

their works were not formally registered

24

or copyrighted in the united States.

25

Proponents of this view allege that such

For example,

Such previous U.S. perceptions
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2

works are said to have passed into the

3

public domain in the United states.

4

This position ignores the fact

5

that most European works were

6

automatically copyrighted at the moment of

7

creation, under Berne and the national

8

legislation in the country of origin, and

9

consequently required no formalities for

10
11

protection.
A failure to apply Berne to

12

existing European works contradicts

13

Article 28 of the convention:

14

"This Convention shall apply to all works

15

which at the moment of its coming into

16

force have not yet fallen into the pUblic

17

domain in the country of origin through

18

expiry of the term of

19

protection."

20

The Berne provision also runs

21

counter to Article VII of the Universal

22

copyright Convention, to which the United

23

states has been a long time adherent.

24

That provision states, "This Convention

25

shall not apply to works which are
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2

permanently in the pUblic domain in the

3

said contracting state. 1I

4

In conflict between the U.C.C.

5

and Berne, the so-called IIBerne Safeguard

6

Clausell incorporated in the U.C.C.

7

provides that Berne, and not the U.C.C.,

8

prevails in the relationships between

9

Berne members. (Viz. Article XVII, and the

10

Appendix Declaration, Item b of the

11

U.C.C.)

12

IIThis Convention shall

13

not in any way affect the provisions of

14

the Berne Convention for the Protection of

15

Literary and Artistic Works or membership

16

in the Union created by that convention."

17

(Article XVII of the U.C.C.

18

subsection 1.)

19

Another section states: "The

20

Universal Copyright Convention shall not

21

be applicable to the relationships among

22

countries of the Berne Union insofar as it

23

relates to the protection of works having

24

as their country of origin, within the

25

meaning of the Berne Convention, a country

107
1

2

of the International union created by the

3

said convention." (Uee Appendix Declaration

4

relating to Article XVII[b]).

5

Thus, to apply a resale royalty

6

prospectively only would serve to

7

strip the right from all existing

8

U.S. and foreign works, even though

9

the latter enjoy the right in nations

10

having the droit de suite.

The terms

11

retroactive and prospective should

12

be employed in their proper context here,

13

(as understood by our Berne partners),

14

namely that the date of the secondary sale

15

and not the date of the work's creation,

16

be the determining factor.

17

there would be no retroactive application

18

of the resale royalty in the sense that the

19

royalty could never apply to

20

auction sales which took place prior

21

to the effective date of the law.

22

It would apply prospectively, that

23

is to all auction, sales of eligible

24

works which occur after the effective

25

date of the law. Eligibility, therefore, would be

Consequently
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2

determined under the existing rule of life

3

plus 50 years, and within the reciprocal

4

norms of the Berne Convention.

5

Question five:

A system similar to that

6

which operates in France would seem to be the

7

simplest and most direct form of administering

8

the right.

9

functions in the following manner:

In France droit

~

suite
A few

10

days prior to a given auction, the auction

11

house receives a list from the rights

12

society informing it of the titles of the

13

works and the names of the artists for

14

which the droit de suite is to be

15

collected.

16

the rights societies from the sales

17

catalogs they receive in advance of the

18

auctions.

19

completed, the auctioneer fills out and

20

returns the list with information on the

21

sales price and the amount due for the

22

droit gg suite.

23

payment which the society distributes to

24

the artist involved.

25

Such lists are formulated by

After the sale has been

This is accompanied by a

The landmark French artists
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rights law of 1957, which fixed the

3

current rate at three percent, extended

4

the resale royalty right to galleries.

5

However, the law has never actively

6

been applied to galleries, although

7

there is some current effort in

8

France to do so.

9

galleries as well as auction houses

By contrast,

10

are effectively covered under the

11

German law.

12

As the right is designed to apply

13

to sales of a work of art, there is no

14

basis of application in cases where the

15

object is presented as a gift or exchange,

16

and we would not attempt to assign a value

17

in such cases.

18

royalty would be collected in these

19

instances.

20

Therefore, no resale

As we strongly recommend against

21

basing the right on the profit

22

differential between the present and

23

previous sale, there would be no need to

24

maintain a costly and time-consuming

25

registry of past sales prices.
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The right is commonly

3

administered by the national artists

4

rights societies, and AR8 is prepared to

5

perform this function for its very many

6

European adherents as well as its American

7

ones and would be willing to do so for all

8

potential beneficiaries.

9

Question six:

The right should not be

10

waivable or alienable, lest a collector,

11

gallery, or museum demand such a waiver as a

12

condition of its offer to acquire a work.

13

Question seven:

Finally the California

14

law should definitely be preempted in the event

15

of a federal law.

16

Act of 1977, (Cal. civ. Code 88 986; 1977 amended

17

in 1983) has failed on two main grounds:

18

it has proved impossible to determine the

19

previous sales price of a work, which is

20

needed to calculate the sum due the

21

artist, namely five percent of the profit

22

realized by the sale.

23

very difficult to enforce the law when it

24

applies to one state only.

25

The California Resale Royalty

One,

And, secondly, it is

Thank you very much.
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2
3

MR. OMAN:

Thank you very much,

Mr. Feder.

4

Now let me turn to Mr. Panzer.

5

MR. PANZER:

6

My name is Robert Panzer.

Thank you.
I am

7

the Executive Director of VAGA, the Visual

8

Artists and Galleries Association.

9

This statement was prepared by

10

me together with VAGA's founder and Vice

11

President, Martin Bressler, who

12

unfortunately could not attend because of

13

a long-standing prior commitment.

14

VAGA was formed in 1977, a few

15

years after our member Bob Rauschenberg

16

had his famous tete a tete with Robert

17

Scull and about the time that California

18

enacted its Resale Royalty Law.

19

the years VAGA has been interested in the

20

resale royalty debate and has actively

21

participated in it.

22

Senator Kennedy in favor of his bill;

23

discussed Senator Sieroty's bill with him

24

in California after it was introduced; and

25

if memory serves correct, debated the

Over

We testified before
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merits of resale royalty with steve Weil

3

before the Bar Association some 13 years

4

ago.

5

As a membership organization and

6

copyright collective of visual artists and

7

estates, VAGA, like ASCAP on a much

8

grander scale with authors and composers,

9

is dedicated to the collection of artists'

10

royalties, and like artists rights

11

societies, we represent the members of

12

other societies worldwide and our own

13

members in the united states.

14

extremely interested in these hearings and

15

the results that may flow from them.

16

are impressed with the thoroughness with

17

which the Copyright Office is approaching

18

its mandate.

19

We are

We

Most of the arguments in this

20

debate have been made.

21

the San Francisco hearings in January

22

makes it abundantly clear that most of

23

what has to be said to you about resale

24

royalties has been said.

25

been said will undoubtedly come forth from

The testimony at

What has not
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the impressive international array of

3

speakers scheduled to come before you

4

today.

5

VAGA, as an artists' membership

6

organization dedicated to the collection

7

of artists' rights fees for a broad

8

spectrum of artists and photographers, has

9

a constituency which is affected by resale

10

royalty legislation, and that constituency

11

should be heard.

What then is there to add?

First,

12

Second, VAGA is in the unique

13

position of viewing resale royalties as

14

one piece in a panoply of artists' rights

15

still to be addressed, and that

16

constituency should be heard.
In anticipation of these

17
18

hearings, VAGA sent a letter to our 400

19

artist members asking them for their

20

views.

21

number of responses and we ask the chair

22

if we can submit them for inclusion in the

23

record.

24

against resale royalties,

25

every issue that there is to raise about

We have received a substantial

The letters run the gamut for and
and raise about
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such a law.
Excerpts from a few of these

3
4

letters will, in our view, demonstrate the

5

vox populi of the segment of our society

6

most effected by the law; artists and

7

estates of artists.
Jack Youngerman wrote in favor

8
9

of resale royalties saying that it is

10

"only basic economic justice."

11

He goes on and says,

12

"Congress and museums are properly

13

remunerated for every airing of their

14

work; such royalties on art sales is a

15

simple matter long overdue."

16

On the other hand, Jules Olitski

17

has said, "Who stands to benefit?

18

For the most part, artists who are least

19

in need of more money than they already

20

have.

21

In my opinion, the resale

22

provision will prohibit rather than

23

encourage the purchase of works of art,

24

thereby making life, if anything, more

25

difficult for those artists most in need."
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Jules Olitski's view is shared

2
3

by Wolf Kahn who wrote:

4

when the work of unknown artists is resold

5

at a substantial increase in value are

6

very rare.

7

a very established artist which sells at a

8

higher price than the original purchase

9

price."

10

"The instances

Usually it's the early work of

Both Jules Olitski and Wolf Kahn

11

expressed concern for the adventurous

12

collector who may lose money on art

13

acquired and later sold.

14

To this argument, member Rolland

15

Golden responded and wrote:

16

those who say what if it is sold at a

17

loss, I say art should not be considered

18

solely on an investment-business level,

19

but as a pleasure and the enrichment of

20

our lives.

21

paint must earn money to continue, and

22

must be ever mindful of business matters,

23

at least on some level."

24
25

"To

Unfortunately, those of us who

Sarah Kuniyoshi, widow of Yasuo
Kuniyoshi, is in favor of a resale
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royalty law so long as "the seller does

3

not suffer a loss in the

4

transaction."

5

VAGA's President, the artist

6

Richard Anuszkiewicz, favors a new law

7

because an artist's continuing effort

8

causes the value to increase.

9

"Many artists in this country work

He writes:

10

for years and years and are forced to sell

11

their art for a pittance in order to

12

survive and to continue to create their

13

work.

14

sold for literally pennies, is due, in

15

large part for the artists' continued

16

persistence to produce work under adverse

17

conditions."

18

The increased value of the art they

stuart Davis's son Earl Davis

19

deals with the question much as does

20

Richard Anuszkiewicz.

21

in my father's case, he suffered

22

tremendously throughout his life from

23

often desperate poverty.

24

therefore, that it is only fair and right

25

for our society to allow the artist or the

He says, "As

I believe,
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survivors to share in the future financial

3

rewards of something that

4

they created."

5

The question of moral rights and

6

its relationship to resale rights was

7

important to Louise Bourgeois.

8

"The question of resale royalty is

9

very much connected to my beliefs about

She wrote,

10

artists' rights as reflected in this new

11

moral rights law.

12

morally connected to his work, and the

13

future value of a work is absolutely a

14

reflection of the artists' reputation and

15

his continuing relationship to that art.

16

A resale royalty would recognize this

17

connection.

18

An artist is always

II

Fritz Eichenberg's widow,

19

Antonie Eichenberg echoes Ms. Bourgeois'

20

sentiments when she writes, "In my

21

late husband's case since he produced

22

during his long life a huge body of work,

23

spent many years of developing his unique

24

style and good reputation, it seems long

25

overdue to lawfully guarantee sharing the
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profits of resales, since prices increase

3

after an artist's death."

4

So too, Robert Rentzer,

5

representing the Estate of Morris

6

Hirschfield, writes, "As the united

7

States moves closer to the European model

8

of recognizing the moral rights of

9

artists, it is fitting that we recognize

10

their contribution to

11

society,"

12

Some of our members were

13

concerned about practical issues,

14

Wesselmann writes, "I am already

15

appalled at the paperwork complexity that

16

runs through our society and I don't think

17

we should add to it.

18

enough now, so I'm indifferent to the

19

proposal for artists' resale

20

rights."

Tom

Life is complex

21

Cleve Gray expresses Tom's

22

sentiment when he writes, III am very

23

opposed to the resale royalty idea.

24

makes far too complicated the question of

25

sales."

It
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On the other hand, Peter Grosz,

3

executor of the art of his father, George

4

Grosz, says, liThe implementation is

5

difficult, but I think a workable solution

6

can and should be found."
George Rickey, while in favor of

7
8

the proposed laws, is "grateful

9

that his room and board do not depend on

10

the collection of resale royalties."

He

11

thinks that the "law would be hard to

12

enforce" and goes on to say, "00

13

the auction houses conform?

14

How will the artist learn of a resale?

15

usually do not.

16

legislation should be a clause that the

17

artist learn what the sales price of a

18

work of his really was.

19

the last to learn."

Would they?
I

Included in the

He is sometimes

Member June Wayne, who has

20
21

studied the question at length,

22

particularly from the identification and

23

recordation of

24

a new law.

25

of residual rights for artists is one I

s~ld

works, is in favor of

She writes, liThe issue
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2

have long mulled about.

3

pursuing but its design must be made

4

robust enough to plug the leaks that the

5

travel of artworks produce. 1I

6

It is worth

I spoke with VAGA member Jim

7

Rosenquist the other day.

8

will be offering his views on resale

9

royalty here later in the day, and I'm

10
11

I know he

certainly looking forward to that.
I have read you some of the

12

views of our members; they all have

13

different opinions.

14

majority, we suggest that a resale royalty

15

is appropriate.

16

the following:

17

Speaking for the

Specifically, we suggest

(a) a resale royalty law applying

18

to sales by auction houses.

19

believed that including "dealers ll within

20

the law would be extremely difficult both

21

definitionally and from the standpoint of

22

enforcement.

23

levels of sale in the united States that

24

effective enforcement would be exceedingly

25

difficult, if not impossible.

It is

There are so many different

There is
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not one art market in America.

3

a multitude of markets, with disparate

4

businesses, who think or do not think

5

themselves to be dealers.

6

hand, auction houses are licensed by the

7

government; they are discernible; the art

8

they sell is known, as is the price at

9

which it is sold.

10

There are

On the other

To commence resale royalties

11

with auction houses will give the

12

collecting mechanism an opportunity to

13

mature.

14

the law is enacted, its expansion can be

15

reviewed.

16

practice the French droit de suite has

17

been applied only to the auction houses.

18

Apparently, this limitation has not

19

adversely affected auction house sales as

20

compared to gallery sales.

21

as we know, auction sales have not

22

transferred from France to the United

23

Kingdom, which as of this date does not

24

have a resale royalty law.

25

Later, perhaps five years after

It must be noted that in

So too, as far

(b) The royalty should also be
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2

based on a flat percentage of the sales

3

price.

4

extremely cumbersome and require

5

investigations that will be strongly

6

resisted.

7

To have it only on gains would be

(c) The law should require the

8

auction house to retain the resale royalty

9

in a trust account and to pay it over to

10

the artist or to the collecting agency,

11

such as VAGA or ARS, appointed by the

12

artist to collect on his behalf.

13

(d) The period of coverage

14

should be 50 years beyond the death of the

15

artist whose work is resold.

16

estates could benefit from the expanded

17

popularity of the artist's work.

18

is no one to claim the right for a

19

particular work, the proceeds should be

20

segregated after a period of time for

21

appropriate disbursement to artists who

22

need the funds in order to do their work.

In that way,

If there

23

As mentioned in the beginning of

24

this statement, resale royalties is one of

25

a number of important issues facing visual
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2

artists and is indeed a highly visible

3

issue.

4

other problems which likewise call for

5

Copyright Office review.

6

VAGA member Sabra Field wrote, liThe

7

opportunity to receive a royalty on resale

8

seems nice, but also impossible to

9

enforce.

Our members are interested in

For example,

My concerns as a

10

printmaker/designer fall more toward

11

control of unauthorized reproduction.

12

Wouldn't it be nice if we could protect

13

the work of past artists now in what I

14

guess is the 'common domain' from being so

15

ruthlessly ripped off."

16

VAGA suggests, and indeed urges

17

the Copyright Office to pursue, with

18

hearings such as the one today, the

19

question of the retroactive abolition of

20

the copyright notice requirement.

21

We have done extensive legal

22

research into this question, and have

23

written a law review article clearly

24

demonstrating that it can be accomplished

25

within constitutional restraints.

If this
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2

were to be accomplished, then perhaps the

3

last serious vestige of our system which

4

has been so at odds with the copyright

5

laws of the rest of the world, will be

6

abolished.

7

We all agree that art is crucial

8

to the well-being of a modern society.

9

without it, we would indeed be

10

impoverished.

11

want to be a doctor, or a mechanic, or a

12

salesman, we know there is a strong

13

likelihood that if he does choose one of

14

those professions he can make a living.

15

Yet if he chooses to be an artist, it is

16

very unlikely that he can make a living.

17

When a young person says, I

Somewhere along the line the

18

system has failed.

19

importance of art, our present market

20

economy denies all but a few artists the

21

chance to earn a livelihood.

22

needed is a change in the system to better

23

reward an artist without making it a

24

handout.

25

reproduction rights is a start, but it is

While we recognize the

What is

Collecting royalties for
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not enough, because so much American art

3

is in the pUblic domain and there is not

4

enough of a reproduction market to affect

5

many artists.

6

retroactive abolition of the requirement

7

of a copyright notice is now needed.

8

resale royalty will be another step toward

9

rewarding the artist for his dedication

This is one reason why a

A

10

and obvious sacrifices.

11

be a reflection of the efforts of the

12

artist to keep active and continue to

13

create and it will allow artists

14

finally to be treated on the same basis as

15

other authors, particularly in the music

16

and literary industries.

17

This reward will

Again, we congratulate you on

18

the thoroughness of these hearings, and on

19

behalf of VAGA and its members we offer to

20

help you in any way we can.

21

Thank you.

22

(Discussion held off the

23
24
25

record.)
MR. OMAN:

We will take a break,

we have some administrative matters to
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2

take care of.

3

(Recess taken.)

4

MR. OMAN:

If the witnesses

5

could resume their positions at the table

6

we could continue the hearing.

7

MR. PANZER:

8

MR. OMAN:

9

few questions.

Excuse me.
Gentlemen, we have a

We are going to try to

10

break at 1:00 o'clock, so we want to move

11

along.

12

Mr. Panzer, you raised the

13

question of the retroactive elimination of

14

the notice requirement.

15

make sure I understand the point you are

16

making.

17

I just want to

Under the old law, prior to

18

1976, works of fine art generally did not

19

require notice if they were unpublished,

20

and most paintings were considered

21

unpublished.

22

postcard made or an illustration for a

23

book made from that painting, that did

24

require notice.

25

Of course, if you had a

Subsequent to
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the new law in 1978, failure to provide

3

notice may be corrected.

4

with

5

U.S. law was amended so that the notice

6

requirement is no longer in place.

7

Later in connection

u.s. adherence to the Berne convention,

What would you gain from a

8

retroactive elimination of the notice

9

requirement?

10

MR. PANZER:

What has happened

11

over the years is that very few artists

12

knew about the requirement of copyright

13

notice on their art, or on the

14

reproductions, or if they knew they were

15

ignorant about how to enforce it, or they

16

did not want to enforce it because it goes

17

against the very nature of what they do,

18

it commercializes their art.

19

MR. OMAN:

You want to recapture

20

works that have fallen into

21

the pUblic domain because of

22

failure to affix notice?

23

MR. PANZER:

That's right, but

24

only for future reproductions, not for

25

reproductions that took place already,
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2

that would be unfair and unenforceable.

3

It would be in those cases, of any new

4

reproduction of a creation that has

5

fallen into the public domain because of

6

the failure to affix the copyright notice.
A great deal of art falls

7
8

into that category; the large

9

majority of the art that is reproduced

10

falls into that category.

11

even a matter of money; it's a matter of

12

control.

13

how their art is reproduced.

14

MR. OMAN:

15

Thank you very much for that

16
17

It is not

Artists are not able to control

I understand.

clarification.
I also want to reassure you that

18

the responses of your 400 artist members

19

will be included as part of the record.

20

MR. PANZER:

21

MR. OMAN:

Thank you.
I have a question for

22

both of you, and the question is, what

23

impact do you think the American antitrust

24

laws would have on your efforts to collect

25

under a federal droit de suite, if one were adopted?
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2
3

4
5
6

7
8
9

10

11
12

MR. FEDER:

I wanted to add

13

something to the previous answer;

14

we are dealing not only with

15

artists.

16

artists had no idea in the old days

17

that in order to safeguard their work they

18

would have to append a copyright notice to

19

the work and/or register it with the

20

copyright Office, it just wasn't something

21

artists were aware of.

22

very very few artists did that.

23

U.s.

It is true that most

U.s.

certainly,

We could debate whether or not

24

they placed themselves voluntarily in a

25

situation where they deserved to be
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2

deprived of the right, which is so often

3

the case, tragically.

4

But dealing with the European

5

art, a

6

laws of his country, be it France,

7

Germany, and most other European

8

countries, and under the Berne convention,

9

are automatically copyrighted at the

Europea~

artist's work, under the

10

instant of its creation, it requires no

11

registration, no notice.

12

I just wanted to add to the

13

previous question, I am not an expert in

14

antitrust law, but it seems to me

15

that the functioning of the rights

16

society on behalf of artists in collecting

17
18
19
20

21
22
23
24

25
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and distributing the droit de suite would

3

not be that different from the way that

4

ASCAP and other societies collect and

5

disburse funds to their members.
MR. OMAN:

6

Of course they have

7

had problems under the antitrust laws, and

8

they are operating under a consent

9

decree to collect, at least ASCAP is.
MR. FEDER:

10

I don't want to be

11

facetious, but I guess it's one of the

12

problems we would be happy to have because

13

it would mean that the droit de suite had

14

been attempted and accepted.
I would want to add that we

15
16

would do whatever we could under the

17

evolving

18

not an expert in antitrust law, but it

19

seems to me it would not be all that

20

difficult to work out some kind of

21

conceptual agreement with the Antitrust

22

Office of the Treasury Department so that

23

we function in accordance with what those

24

laws mandate.

25

u.s.

law.

MR. OMAN:

And, as I said, I am

I wonder how long
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CISAC has had authority in this area.

3

this something that dates back to its

4

origin in 1920, because CISAC,

5

technically, is concerned with the

6

creation of music.

7

got into this sideline.

8
9

Is

And I wonder when they

MR. FEDER:

Yes.

I think

there's an unfortunate similarity of the

10

names.

11

an international authors, composers, and

12

artists rights society as opposed to the

13

domestic CISAC, which is a music

14

collecting society.

15

MR. OMAN:

I'm talking about CISAC, which is

I am aware of the

16

distinction you are making, I know the two

17

organizations; but CISAC is limited to

18

authors and composers.

19

MR. FEDER:

20

which I am speaking

21

MR. OMAN:

No.

The CISAC of

I am just translating

22

the name.

23

name is authors and composers.

24

MR. FEDER:

25

And if I may add to that, and

The literal translation of the

Yes.
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2

that is, that it's quite common in Europe,

3

in fact it's more often the case than not,

4

that artists never are included within the

5

words "author's rights."

6

is the nature of your society, they will

7

tell you that ours is an author's right

8

society.

9

term "authors" in the European context.

If you ask what

Artists are subsumed within the

10

MR. OMAN:

11

So, my question still remains,

Fine.

12

did they have jurisdiction over the

13

promulgation of artists' rights in 1920?

14

MR. FEDER:

Absolutely.

I don't

15

know whether it dates back to 1920; but in

16

my dealing with the organization, they do.

17

It's of long-standing, but I cannot

18

tell you precisely if it began in 1920

19

or whether it occurred, let's

20

say, ten years later.

21

MR. OMAN:

Would you like to

22

answer the antitrust question, Mr.

23

Panzer?

24
25

MR. PANZER:

Basically, I am

also not an attorney and there's really
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4
5
6

7

not much more to add.

8

much said how I feel also.

9

MR. OMAN:

I mean, Ted pretty

Thank you, gentlemen,

10

very much.

11

appreciate your contribution.

12

MR. FEDER:

We will be back in touch.

We

I didn't mean to

13

imply that the difference of the two

14

organizations was not clear to the chair.

15

I am certain they were.

16

MR. OMAN:

The point is well

17

taken, but there are perhaps others in the

18

room who would be confused by the similarity

19

and the sound of the names.

20

The last panel before lunch will

21

be the Volunteer Lawyers for the Arts

22

represented by Mr. Dan Mayer, and the New

23

York Artists Equity represented by Jeffrey

24

Homan.

25

Gentlemen, you have the floor.
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Will you please identify
yourselves for the record?

4

MR. HOMAN:

I am Jeffrey Homan.

5

MR. MAYER:

I am Daniel Mayer.

6

Thank you for this opportunity

7

to testify on behalf of the 8,000

8

individual artists, arts administrators

9

and attorneys who each year utilize the

10

resources of Volunteer Lawyers for the

11

Arts.

12

the Arts has offered free legal

13

representation, advice, and education to

14

low-income individual artists and art

15

organizations in all creative

16

disciplines.

17

For 22 years Volunteer Lawyers for

In 1969 a group of young lawyers

18

founded Volunteer Lawyers for the Arts

19

because they saw that most artists are

20

unable to afford legal counsel.

21

individual artists contribute immeasurably

22

to the cultural life of our country,

23

rarely are their qontributions rewarded

24

economically.

25

commissioned by the New York Foundation

Although

According to a recent study
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2

for the Arts and the Research Center for

3

Arts and Culture at Columbia University,

4

61 percent of the artists surveyed had an

5

annual income under $15,000.

6

percent of the visual artists surveyed

7

were able to support themselves entirely

8

from their artwork.

9

Only 14

The economic plight of visual

10

artists is empirically known to most

11

people who work in the arts community.

12

Volunteer Lawyers for the Arts supports

13

the enactment of legislation which will

14

provide visual artists with royalties

15

generated by the resale of their work.

16

Resale royalties are intended to

17

provide an economic benefit for visual

18

artists analogous to the royalty rights

19

currently enjoyed by composers.

20

believe that the adoption of a national

21

resale royalty policy would encourage the

22

creation of new works of art by

23

recognizing that visual artists, like

24

writers and composers, have an ongoing

25

relationship with the fruits of their

We
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creativity and should share in the

3

proceeds these works generate.

4

The economic plight of artists

5

is not the only rationale for Volunteer

6

Lawyers for the Arts' support of resale

7

royalties.

8

of 1990 recognizes artists' continuing

9

interest in their artwork.

The Visual Artists Rights Act

But this

10

legislation stopped short of aChieving its

11

goal and did not recognize an artist's

12

right to be compensated for subsequent

13

sales of art that they have created.

14

result of this omission in the Visual

15

Artists Rights Act is an inequitable

16

system that does not fully acknowledge the

17

copyright of visual artists.

18

The

We urge that resale royalty

19

legislation be modeled on the French droit

20

de suite, which assesses a percentage of

21

the total gross price of each sale

22

regardless of whether the work has

23

increased in value since its last sale.

24

Specifically, we support a resale royalty

25

rate of five percent of gross resale
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proceeds.

This percentage would

3

adequately protect the economic rights of

4

artists, without unduly affecting the art

5

market.

6

The resale royalty right should

7

apply to all original works of visual art

8

which are afforded moral rights protection

9

under the Visual Artists Rights Act of

10

1990.

11

price of the works should surpass a

12

threshold resale price of $750.

13

should cover visual artists who are either

14

citizens or residents of the united states

15

whose works are either sold in the united

16

states, or sold outside of the united

17

states by a seller who either resides in

18

or is domiciled in the united states.

19

The only limitation is that the

The right

For ease of administration and

20

uniformity, Volunteer Lawyers for the Arts

21

believes it would be fair for the duration

22

of the resale royalty right to be

23

coextensive with the copyright in the

24

work.

25

right should last for the life of the

In other words, the resale royalty
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author and 50 years after the author's

3

death.

4

a manner analogous to copyrights.

The right should be descendible in

5

We endorse the establishment of

6

private artists' rights societies as

7

essential to monitor and implement the

8

collection of resale royalties.

9

societies would play the same important

These

10

role in the visual arts that AS CAP

11

and BMI play in the music world.

12

French droit de suite law is generally

13

regarded as successful, in part, because

14

of the existence of the central private

15

organizations, such as those testifying

16

here today.

17

the existence of strong central

18

organizations which would serve as a

19

collective voice for those who,

20

individually might not be heard.

21

The

Artists would be empowered by

To enable the private artists'

22

rights societies to monitor sales of works

23

of art effective+y, we urge that the

24

legislation contain a mandatory disclosure

25

provision.

The seller's failure to
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disclose sales information should be

3

sUbject to a penalty.

4

contain a disclosure obligation generally

5

have not been successful.

6

Laws which do not

Volunteer Lawyers for the Arts

7

asserts that the resale royalty right can

8

and should be applied retroactively to

9

works in existence at the date of

10

enactment of legislation.

11

retroactive application would not

12

unconstitutionally impair contracts or

13

violate due process.

14

interest would be served by retroactive

15

legislation which improves the welfare of

16

artists who have already created works of

17

art.

18

art market and the fact that art is

19

generally purchased for aesthetic

20

qualities as well as for investment, it is

21

unlikely that the retroactive application

22

of resale royalties would sUbstantially

23

disrupt the art market trade.

24

application of the legislation would be

25

consistent with the legislation's goal, to

Such a

Moreover, the pUblic

Also, given the volatility of the

Retroactive
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encourage and support artistic endeavors

3

as a vital part of American culture.

4

Resale royalties will not hurt

5

the American art market.

6

is already accustomed to incurring certain

7

charges on the sale of artwork, for

8

example, the commission from consignors and

9

buyer's premiums to auction houses.

The art market

10

Moreover, a substantial number of

11

collectors purchase art for more than

12

anticipated economic gain; many enjoy the

13

aesthetics of the artwork and wish to

14

encourage the creation of new art.

15

Volunteer Lawyers for the Arts believes

16

that the American art market could easily

17

accommodate a modest resale royalty for

18

the benefit of artists.

19

The risk of sellers fleeing the

20

American art market is greatly minimized

21

by the increasing global recognition of

22

resale royalties.

23

jurisdictions, including many of the

24

largest art markets in the world have

25

recognized resale royalties.

Currently 28

A complete
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discussion of the acceptance of resale

3

royalties internationally is found in The

4

Droit De suite in Literary and Artistic

5

Property:

6

Liliane de Pierredon-Fawcett available at

7

the Center for Law and the Arts of

8

Columbia University School of Law.

9

A Comparative Law study by

The European Community has

10

replaced resale royalty legislation on its

11

agenda and is likely to put increasing

12

pressure on the United Kingdom and other

13

non-resale royalty rights countries to

14

conform and recognize these rights.

15

Volunteer Lawyers for the Arts believes

16

that the united states' recognition of

17

resale royalties rights is appropriate and

18

that such recognition will support current

19

collaborative European efforts.

20

There is an international

21

movement towards recognition of droit de

22

suite for visual artists.

23

States has an opportunity to take a

24

leadership role in investigating all of

25

the ways that resale royalties have been

The United
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2

implemented, and creating a dialogue with

3

how royalties may be recognized as part of

4

the copyright law of this country.

5

applaud your efforts in beginning this

6

important dialogue.

7

MR. OMAN:

8

We

Thank you very much,

Mr. Mayer.

9

I understand you are the newly

10

appointed head of the Volunteer Lawyers

11

for New York.

12

MR. MAYER:

13

MR. OMAN:

14

MR. MAYER:

That's correct.
How long?
Very newly, two weeks.

15

However, when the written comments were submitted

16

by Volunteer Lawyers for the Arts last June, I was

17

the Director of Lawyers for the creative Arts in

18

Chicago, which along with six other volunteers also

19

endorsed these comments.

20

MR. OMAN:

21

breadth in the record.

22

here.

23
24
25

It is good to have that
It's wonderful to have you

Now we
Now we turn to Mr. Homan representing

the New York Artists Equity.
Mr. Homan
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2

MR. HOMAN:

3

I want to preface these comments by

4

saying that these points were approved by the

5

Board of New York Artists Equity and created with

6

the assistance of our counsel.

7

Thank you.

In view of the precedent set in

8

California, New York Artists Equity

9

Association, Inc. endorses the idea of

10

federal resale royalty legislation as long

11

as application of such a statute could be

12

effected in a timely and practical

13

manner.

14

To that end, we make the

15

following suggestions for your

16

consideration:

17

(1) Implementation of the

18

federal law would involve the

19

establishment of a national registry to be

20

administered by the Register of

21

Copyrights.

22

registration of artwork would be part of

23

the copyright procedure.

24

copyrighting, the work would be given a

25

registration number.

In this scenario, the

At the time of

The registration of
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2

artwork would be the responsibility of the

3

artist and underwritten by the artist in

4

the form of a fee.

5

(2) At the time of registration,

6

a registration document will be given to

7

the artist.

8

document would be transferred to the

9

buyer.

At the time of sale this

Possession of this document would

10

indicate clear title to the work by any

11

subsequent reseller.

12

(3) The five percent resale

13

royalty would be paid by the reseller to

14

the Register of copyrights, not directly

15

to the artist.

16

in turn disburse monies to the artist.

17

would be the responsibility of the artist

18

to keep the Register of Copyrights

19

informed of his or her whereabouts.

20

The copyright Office would
It

(4) The law would only apply to

21

major works selling for a substantial

22

amount, perhaps over $5,000.

23

eliminate a huge number of transactions

24

that would ensue were the law applied

25

equally to the resale of all works of art,

This would
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2

i.e., printed editions, et cetera.

3

(5) The resale royalty would be

4

paid to the living artist and the artist's

5

heirs for a stated term not to exceed 75

6

years after the death of the artist.
(6) Resale royalty rights on

7
8

artwork would be nonassignable and

9

nontransferable to third parties by the

10

artist or the artist's heirs.

11

Thank you very much.

12

MR. OMAN:

That's a very

13

provocative proposal and one that we will

14

look forward to studying in detail, and

15

perhaps consulting with you in the weeks

16

ahead.

17

interesting points, and it's

18

appropriate that they are brought up in

19

the context of this discussion of the

20

droit de suite because they do touch on

21

the same questions concerning artists'

22

prosperity and the continued incomes

23

generated by their work over the years.

24
25

You raised a number of

Mr. Patry, do you have any
questions you'd like to ask?
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2

MR. PATRY:

3

Mr. Homan, in making your

4

suggestions did you consider how they

5

would impact on our obligations under the

6

Berne Convention?

7

MR. HOMAN:

Pardon me.

8

MR. PATRY:

Did you look at the

9

Berne Convention that the united states is

10

a member of and figure out whether your

11

suggestions would be consistent with our

12

obligations?
MR. HOMAN:

13
14

I'm sorry, I am not

familiar with that.

15

MR. PATRY:

If I understand your

16

proposal correctly, you would not be able

17

to get droit de suite unless you register

18

something with the Copyright Office.

19

MR. HOMAN:

Yes.

20

MR. PATRY:

If someone

21

didn't register with the

22

copyright Office, no right at

23

all?

24

MR. HOMAN:

25

would be a practical problem.

I would say that it
My concern
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here is that the purchase and resale of

3

art and any profit due the artist be

4

something that could be administered

5

easily.

6

One comment that was made

7

earlier about the deluge of paper in our

8

society I think is relevant here, and that

9

is why I am suggesting a central data bank

10

for this information.

11

MR. PATRY:

Maybe it's manna

12

from heaven for people in Washington to

13

hear that you have more faith in the

14

government, a bureaucracy to do it, than

15

perhaps a private collection society.

16

My other question is about your

17

distinction with major works.

18

distinction would be purely based on

19

price, not on worth or quality; is that

20

correct?

21

MR. HOMAN:

Your

Since this is a

22

monetary consideration, I think that would

23

be appropriate, yes.

24

MR. PATRY:

25

Thank you very much.
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MR. OMAN:

A related question.

3

We have discussed on several occasions

4

within the copyright Office the

5

possibility of maintaining a registry for

6

limited edition works, an artist makes 500

7

copies and numbers each of them, signs

8

each of them, and sometimes the plates

9

fall into the hands of an unscrupulous

10

heir or an unscrupulous dealer who makes

11

not just the 500 copies, but an additional

12

thousand copies because they need the

13

money.

14

If a central registry were instituted

15

in the copyright Office, for instance, with each

16

copy of a limited edition documented -- the

17

chain of title following carefully in each

18

case -- would that protect not only the

19

original artist's intentions and his

20

particular creativity but also

21

protect the investors, the people who bUy

22

the work and pay a premium price because

23

it is one of 500?

24
25

MR. HOMAN:
right.

It would seem so,

I think this could be invaluable
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2

also because of the fact that artists very

3

often don't know where their works are.

4

can vouch for that, three-quarters of my

5

work I probably have no idea where it is

6

right now.

7

determine whether or not it has been resold.

8

I think that this registry could cut

9

both ways; it could help in both

10

I

It is therefore very difficult to

directions.

11

MR. OMAN:

One point I want

12

to make, and in many ways it's an

13

admission against interest by the Register

14

of Copyrights, you do not have to register

15

work to get copyright protection.

16

Copyright exists from the moment of

17

creation, and we just function as an

18

agency of record for the recordation of

19

the copyright certificates; but we don't

20

grant copyrights in Washington.

21

Artists have that as a matter of law

22

without us doing anything.

23
24
25

Are there any further
questions?
MR. PATRY:

Just one.
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There was testimony earlier

3

about copyright notice and how a lot of

4

artists lose protection for failure to put

5

a notice on, which I think is probably

6

true.

7

think that artists would be anymore likely

8

to be aware that they had to register

9

something with the Copyright Office in

So, I am curious why you might

10

order to get a resale royalty.

11

MR. HOMAN:

I think this is a

12

very big problem.

13

to be a real consciousness-raising effort

14

on the part of the art establishment in

15

this country, universities, galleries,

16

museums alike, to make this possible.

17

Certainly there needs

MR. OMAN:

Traditionally artists

18

have not been organization people, but I

19

think that is changing.

20

organizations representing them today, so

21

maybe that will increase the educational

22

process and make artists more careful about

23

protecting their rights in the future.

24

least we hope so.

25

MR. PATRY:

We have two

And I wanted to

At
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2

compliment Mr. Mayer on the excellent

3

submission that was given to us earlier.

4

5

MR. MAYER:

6

MR. OMAN:

7

(Panel was excused.)

8

MR. OMAN:

9

stand in recess.

10

reconvene at 2:00

11

o'clock sharp.

12
13
14
15
16

17
18
19

20
21
22
23

24

25

Thank you.
Thank all of you.

The hearing will

We will

We thank the last panel for
its testimony.
(Luncheon recess taken.)
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AFT ERN 0 0 N
MR. OMAN:

3

S E S S ION
Our first panel this

4

afternoon includes Mr. George Koch of

5

National Artists Equity and James

6

Rosenquist and Sanford Hirsch, well-known

7

artists.
We welcome you to the hearing.

8
9

I ask you to identify yourselves and

10

decide among yourselves who wants to go

11

first.

12
13

MR. ROSENQUIST:

I am James

Rosenquist.

14

How do you do?

15

I have a statement I would like

16

to give you.

17

we going to introduce the other

18

gentlemen?

19
20

Should I do that now or are

MR. OMAN:

They can introduce

themselves as they are ready to proceed.

21

MR. ROSENQUIST:

All right.

22

Statesman, Lawmakers, Artists

23

and Friends, my name is James Rosenquist.

24

I am an artist/painter.

25

painting and selling my work for 31 years

I have been
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2

and I have had twelve retrospective

3

eXhibitions, the last two in Moscow and in

4

Spain.

5

In 1971 I suffered an automobile

6

crash from a hit-and-run driver which

7

crippled my wife and son and put me

8

immediately in debt for $61,000.

9

mid-career, and it took a few years to get

I was in

10

back to making paintings again.

Art

11

collectors visited my studios.

They

12

looked at my paintings, said they were

13

wonderful and marvelous, then walked out

14

and went to the art auction that night and

15

bought a work that I had originally sold

16

for $750 for $45,000.

17

continued and irked me because I was in

18

dire hardship.

19

lobbied at the doorways of the Senate with

20

Marion Javits and Bob Rauschenberg for an

21

artists' royalty bill.

22

Javits/Brademis/Koch amendment we added

23

the names of Hubert Humphrey and Senator

24

Magnuson from Washington.

25

to a welfare bill passed the Senate but

This situation

Several years later I

Through our

Our amendment
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2

failed the House.

3

the 15 percent royalty on the monies after

4

$1,000 was achieved beyond the original

5

purchase price and only if the painting

6

went up in value.

7

Sieroty of California rewrote the bill with a five

8

percent royalty, and I believe that was to be

9

collected whether the painting went up or

10
11

The law consisted of

Later on, Senator Alan

down in value.
About four years ago I got a

12

call from a lawyer in San Francisco.

13

said the state had a check for me for $750

14

for a resale.

15

to Senator Ted Kennedy.

16

don't cash the check, come down to

17

Washington and show it at a press

18

conference," which I did.

19

He

At the time I was talking
He said, "Jim,

In my 31 year career the highest

20

frequency of resale has been maybe four

21

times per picture.

22

One resold for $2,090,000 of which I did

23

not get a penny on the resale.

24

were notorious for immediate secondary

25

sales of young artists.

Sometimes only once.

The 1980's

Get the picture
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2

away from the artist and speculate with

3

it, was a general idea.

4

bought in bulk for low prices and

5

auctioned off within a year or two.

Paintings were

6

The Art Dealers Association has

7

an attitude about art like the Goose that

8

Laid the Golden Egg:

9

kill the goose.

10

Save the egg but

I know many artists who are

11

middle age and are in mid-career, who are

12

having a very difficult ttme;

13

they are quite brilliant people.

14

In 1978 I got a call from Joan

15

Mondale.

16

an appointment from Jimmy Carter to serve

17

on the Council for the National Endowment

18

for the Arts, which I did for five years.

19

Our job was to try to inform senators and

20

congressmen what good an artist was, which

21

we were asked quite often.

22

was that an artist provides an abstract

23

mental garden for other people to think,

24

live, work, and exist in.

25

and art around enhances the quality of

She asked me if I would accept

My statement

Having artists
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2

life and is the opposite of war.

3

are a national treasure and are rare

4

because, much to my surprise, out of the

5

30 aspiring artists assistants I have had

6

over the past 30 years maybe one or two

7

will become an artist.

S
9

Artists

When Ronald Reagan became
President, he thought everything should be

10

funded by the private sector, which isn't

11

a bad idea, except the private sector is

12

ultra conservative as is our nation

13

today.

14

to fund the avant-garde, and we sorely need

15

other support.

16

Therefore, we sorely need the NEA

Don't confuse art and commercial

17

art.

An artist isn't thinking of the

18

money when he or she paints.

19

they have is priceless to them, but

20

someone else comes along and puts a price

21

on it.

22

low, but the artist may have some comfort

23

with the royalty law knowing that their

24

priceless work they sold at a low price

25

may help their heirs in the future.

The idea

The artist may think that price is
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I want to make it clear I'm for

3

a 15 percent royalty law, but not a

4

retroactive law.

5

of 15 percent on the resale of my work, I

6

would gladly give one-half to start an

7

artists' fund to help struggling artists

8

in America.

9

Foundation, the Gottlieb Foundation, and

If I receive a royalty

The Krasner-Pollock

10

the Andy Warhol Foundation are directed by

11

people other than the original artists.

12

It would be good to have the living

13

artist's input into the direction of the

14

foundation because, as we all know, who

15

else can tell who is an artist but another

16

artist.

17

Thank you very much.

18

MR. OMAN:

19
20

Thank you very much,

Mr. Rosenquist.
You touched on several items in

21

your testimony, specifically the

22

National Endowment for the Arts

23

issues, that are beyond the scope of our

24

hearing today; but they

25

are still important, and I am glad you did

159
1
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3

mention them.
We do have

4

questions for you, but they will wait

5

until the completion of the panel.

6

next witness will be?

7

MR. HIRSCH:

8

MR. OMAN:

9

MR. HIRSCH:

The

Sanford Hirsch.
Yes, sir.
I'm a visual artist

10

as well as the Executive Director of the

11

Adolph & Esther Gottlieb Foundation, which

12

Mr. Rosenquist just mentioned, a

13

not-for-profit corporation that

14

administers two grant programs

15

specifically intended for mature painters,

16

sculptors, and printmakers.

17

established out of the estate of Adolph

18

Gottlieb specifically to make grants to

19

artists, mature artists, older artists who

20

are in current financial need.

21

We were

We raise all our funding through

22

the sales of paintings that Mr. Gottlieb

23

left to us, so I know both about the

24

market for art and the need among artists,

25

and that is what I want to speak about.
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Despite the impression of many

3

in the popular press, the overwhelming

4

majority of visual artists are not

5

wealthy.

6

their artistic endeavors and must

7

supplement that income with some other

8

form of employment.

9

fortunate can find teaching jobs.

Most earn a meager living from

Those who are
Many

10

artists work in the service ecomony, in

11

fields of endeavor such as construction

12

trades or various types of freelance work

13

that offer little stability and no

14

benefits.

15

fortunate enough to earn a living through

16

the sale of their art, the reality is that

17

the art market is unmercifully fickle,

18

providing some with fame and a comfortable

19

income for a very short period, and

20

leaving those same people without support

21

or entrance into a market when their work

22

is out of fashion.

23

he or she knows is that there are no

24

guarantees, and the artist's ability to

25

affect his or her market is virtually nil,

Among those artists who are

The one economic rule

161
1
2

which, again, Mr. Rosenquist just

3

mentioned in a very personal way.
Since fashion is a major

4
5

determinant of art markets, there are

6

numerous artists who created work during

7

one period, which has a viable resale

8

market, yet there is little or no demand

9

for current work.

It is this artist,

10

especially, who would benefit from resale

11

royalties.

12

served are general, for that artist who

13

has proven him or herself once is likely

14

to do so again.

15

she is denied all encouragement or benefit

16

from their own creation.

17

encouragement, as is currently the case,

18

argues against supporting proven talent

19

and experience.

20

The interests which would be

Unless, of course, he or

To withhold that

Many of the relationships

21

between dealers and artists are close,

22

personal ones, and artists and dealers

23

often form lifelong friendships.

24

artists, as business-people are at

25

something of a disadvantage.

Even so,

They bear
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2

all the costs of development and usually

3

bear many of the dealer's overhead costs

4

for items like crating, transportation,

5

framing, and advertising.

6

art sells, the proceeds of that sale today

7

are usually divided 50/50 between artist

8

and dealer.

9

How are such sales arranged and how do we

When a work of

This raises two questions:

10

perceive of a work of art?

11

wishing to purchase the work of a given

12

artist will invariably seek out the dealer

13

who represents that artist's work.

14

that dealer has sold many of the artist's

15

works in the past, the dealer knows

16

exactly where the type of work sought by

17

the client may be, and knows as well what

18

the price paid was by the current owner.

19

similarly, in the event that a collector

20

wishes to sell the work of a given artist,

21

he will seek out the dealer who represents

22

that artist, as both dealer and collector

23

know that a prospective buyer is much more

24

likely to contact an artist's agent than

25

to go elsewhere.

An individual

Since
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2

Auctions, I want to mention, are

3

usually perceived as a market of last

4

resort.

5

In any event, the dealer,

6

purchaser, and current owner all benefit

7

from the relationship of exclusivity that

8

is the norm in the art world.

9

stands to reason that the artist, whose

10

creation is the basis for these markets,

11

and who is expected to absorb research and

12

development costs, should reap some

13

benefit from his or her efforts.

It only

Which brings me to my second

14
15

question of how to consider a work of

16

art.

17

is a simple commodity, nothing more or

18

less than a telephone or a pair of shoes.

19

Yet in selling a work of art, a dealer

20

does not simply fill the walls and floors

21

with assorted merchandise.

22

recognizes, through the means of

23

displaying works of art in a careful and

24

considered fashion, and usually organized

25

along a specific theme, that a work of art

In the current market a work of art

The dealer
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2

is not a mere commodity.

Its uniqueness,

3

its major selling point, if you will, is

4

that it is an intellectual property.

5

quality is also recognized by the

6

existence of art museums, whose sole

7

purpose is to allow a broad pUblic to

8

explore and consider the wealth of ideas

9

that are the distinguishing properties of

This

10

works of art.

11

the market for works of art, we can look

12

to other forms of intellectual properties,

13

rather than commodities, for guidance.

14

When we do, we see that the notion of

15

royalites and residuals in the cases of

16

authors, actors, inventors, musicians, and

17

composers is the norm.

18

only visual artists are denied any share

19

of proceeds from the resale or reuse of

20

their creations.

21

When considering

In this analogy,

Since the dealer controls access

22

to the market, that is, no artist has a

23

reasonable opportunity to display his or

24

her works in the art market except at the

25

invitation of a relatively small number of
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dealers, fairness would dictate that some

3

mechanism be established to allow artists

4

some better ability for stable income.

5

One means of redressing this inbalance is,

6

I believe, to allow the artist to benefit

7

from the resale of works of art he or she

8

has produced.

9

increased stability would probably result

10

in more and better art from artists freed

11

of some of the anxiety of performing on a

12

tightrope without a safety net.

13

Among other things, such

The second issue is the

14

feasibility of resale royalties.

15

Arguments have been made that the amount

16

of accounting necessary would be too

17

great, that the concept of allocating some

18

small part of a purchase too daunting for

19

a collector, and the problem of keeping

20

track of artists too difficult to allow

21

the collection and distribution of resale

22

royalties.

23

to propose at this point, I would again

24

look to those types of endeavors analogous

25

to the visual arts.

While I have no formal system

The number of visual
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2

artists and the works they produce, not to

3

mention the number of times any given work

4

is sold, is far less, and would involve

5

much less tracking and paperwork, than is

6

currently utilized to track the number of

7

times anyone song plays every day over

8

radio stations in every part of the

9

country.

Yet it is possible to pay the

10

composers and musicians (and paying them

11

includes being able to find them) for each

12

time a song plays.

13

exists in order to pay residuals to

14

actors.

15

thought and consideration, an effective

16

system for the collection and distribution

17

of resale royalties is an insurmountable

18

problem.

19

A comparable system

I cannot believe that, with some

The remaining issue, the

20

willingness of a purchaser to be bound to

21

pay such royalties, is more difficult.

22

certainly don't know of anyone when

23

purchasing anything that would volunteer

24

to pay more.

25

assess and distribute costs in order to

However, we do routinely

I
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insure equity and thus keep a market and a

3

system strong and healthy.

4

this case, calls for a royalty to be paid

5

to the artist.

6

discussion is a small percentage of the

7

purchase price, and since the benefit to

8

the artist helps ultimately to support the

9

market for his or her work, I don't think

Equity, in

since the amount under

10

an informed collector will object.

11

event the rules are the same for all

12

purchases, as would be the case,

13

objections would not seriously inhibit the

14

sale or purchase of works of art.

15

In the

Finally, some have argued that

16

resale royalties would benefit only those

17

artists who are already wealthy, and would

18

inhibit the sales of the works of art of

19

younger or unsuccessful artists.

20

that artists have made such objections.

21

would note that the wealth of a Thomas

22

Edison, mostly gained through royalties

23

paid on patents, has not inhibited scores

24

of inventors from attempting to follow in

25

his footsteps; nor has it reduced

I doubt
I
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2

investment in research and development.

3

It does not make sense that artists would

4

cease to create or collectors cease to

5

seek out new, creative talent simply

6

because a somewhat different commercial

7

arrangement has come into being.

8
9
10

I urge you to consider these
observations, and to make your
recommend~tions

on the basis of fairness.

11

Thank you.

12

MR. OMAN:

13

Thank you very much,

Mr. Hirsch.

14

Mr. Koch.

15

MR. KOCH:

16

My name is George Koch.

Thank you.
I am

17

Vice President of National Artists Equity

18

representing visual artists across the

19

united states.

20

I would like to give some

21

examples of the collective -- we have

22

heard some personal examples today, and I

23

would like to give you some statistics and

24

a framework to look at visual artists in

25

the united states.
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2
3

If we could imagine of the

4

individuals who are in the

5

aUdience, that if we took one-half to my

6

right and made those artists, and the other

7

half to my left and made those

8

accountants, or individuals

9

similarly educated to artists,

10

and made some comparison,

11

we would have away of looking at

12

this group of artists.

13

testimony about earnings and so forth,

14

but there are other economic facts

15

that are more interesting, I think.

16

We heard some

The artists to my right

17

will be unemployed more often than the

18

accountants to my left.

19

unemployed, these artists will be

20

unemployed for longer periods of time than

21

the accountants on the left.

22

When they are

Two other items are critical

23

to this.

24

as an artist than the accountant will work

25

as an accountant because the artist's need for

One, the artist will work less
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support means taking other jobs in order

3

to support their families, themselves,

4

and their art habit.

5

Finally, and not

6

suprisingly, the artists on the right will

7

earn less in their lifetime than the

8

accountants on the left.

9

important because you need to look at the

This is

10

whole as well as the individual

11

experiences.

12

There have been several comments

13

made today, and like Sandy, I would like

14

to address a few that relate to some of

15

the criticisms of resale royalties.

16

The first issue has to do with

17

the range of artists.

18

had Ruth Asawa testify.

19

fountain in Ghiradelli Square and collected

20

royalties of about $5,000 when that

21

was resold.

22

relatively well-known

23

artist in San Francisco, but not beyond

24

that.

25

In California you
Ruth created a

She's a

On the other hand, to my right
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you have Jim Rosenquist, who got $700,

3

who is a very well-known artist.

4

Here you see one artist who is unknown get

5

$5,000; another artist who is known getting

6

$750.

These examples go on.

7

In your testimony in California

8

you heard from Richard Mayer who got $55.

9

You also received a letter from Mel

10

Ramos who has been able to collect his

11

royalties from sales through the auction

12

houses because of his tenacity in

13

following up with California owners and

14

reminding them of their responsibilities.

15

The other issue is the starving

16

artist issue.

17

amazing that no one raises the issue about

18

whether or not Michael Jackson should

19

receive his royalties, the

20

Hemingway estate should receive

21

royalties from his books, or Norman

22

Mailer should receive royalties from

23

his intellectual property.

24

that the same argument holds because I

25

happen to be a visual artist.

I have always found it

I don't feel

Yet people
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will raise the issue about whether or not

3

I, or Jim Rosenquist will be entitled to

4

the royalty based upon our status.

5

The issue of tracking is

6

just like Sandy said, in the united States

7

we'll find a way.

8

ahead of time the number

9

of times that Elvis Presley's "Hound Dog"

No one envisioned

10

would be played in the united

11

States, or how one would be

12

able to track that.

13

minds are put together a system can

14

be proposed in order to manage that

15

tracking.

16

I believe that if

You also heard today that there

17

are going to be artists for and against

18

this issue; you heard it in the VAGA

19

testimony.

20

that we are dealing with in terms of

21

whether or not artists are going to have a

22

right to vote and whether or not they have

23

these rights.

24

to whether or not it's a right that

25

artists have in terms of the intellectual

It's not a popularity contest

The issue really gets down
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property they create.

3

As in other movements in the

4

United states, whether it has been the

5

women's movement, or the movement of the

6

black man of the United states among

7

African Americans, there have always been

8

individuals for and against.

9

I think what we are looking at, as

10

Sandy said, is what is right with this

11

particular issue.

12

I would just like to say in closing

13

that we are very pleased that we had an

14

opportunity to participate in these

15

hearings, and we look forward to the report

16

by the Copyright Office to Congress on the

17

feasibility of implementing a program of

18

resale royalty in the United states.

19

Thank you.

20

MR. OMAN:

Thank you very much,

21

Mr. Koch.

22

we submit to Congress will frame the issues

23

and is an important undertaking.

24
25

I agree that the report that

I should note that we are very
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pleased to have with us at the hearing today

3

I just made this discovery a few minutes

4

ago -- Senator Kennedy's Chief

5

Counsel, Carolyn Osolinik.

6

If you have any particular

7

questions of the political intentions of

8

the united States Senate maybe Ms.

9

Osolinik will be able to give you some

10

hints as to what might happen after the

11

report is submitted.
I have a few questions.

12
13

This is

for anyone on the panel.
Congress generally does not act

14
15

if there are other means available to

16

resolve the problems that they perceive to

17

be out there.

18

that there are certain alternatives to a

19

droit de suite, specifically the

20

contractual provisions that some of the

21

artists are able to inject into their

22

contracts.

23

specifically about the Projansky clause,

24

which seems to be working well and

25

to have a universal application.

We heard this morning

We heard testimony
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Why shouldn't Congress simply

3

let the marketplace sort this out?

4

does the government have to rush in with

5

pistols blazing?

6

Mr. Koch.

7

MR. KOCH:

Why

I don't think

8

they are going to need their pistols; they

9

certainly haven't needed it with music and

10
11

other authors' rights.
As Mr. Haacke said in his

12

testimony earlier, he recognized the fact

13

that he had a certain position that

14

allowed him to exercise the rights of the

15

Projansky agreement and that many artists

16

did not have that position in order to be

17

able to exercise these rights.

18

We also have a unique

19

relatioship between the artist and the

20

dealer where the dealer is very supportive

21

of the agreement and spoke about his

22

sympathies with it.

23

unique set of circumstances.

And, so, you have a

24

If every dealer in the

25

united states was a John Weber, maybe you

176
1

2

would be correct; but, unfortunately, we

3

have many different points of

4

view in the united states among dealers,

5

as we do among artists, and I think that the

6

agreement would not be a practical solution.
Finally, I would just say

7
8

that the issue of rights is an issue

9

across the board; other authors have

10

these rights, and we are one of the few

11

groups of authors of intellectual property

12

that do not have these kinds of rights.

13

I think that it comes back to a

14

fairness issue as opposed to an issue of

15

how it cart be applied in terms of whether

16

or not a Projansky agreement could be

17

used.

18
19
20

MR. OMAN:

Yes, sir, Mr.

Rosenquist.
MR. ROSENQUIST:

When I served

21

on the National Endowment for the Arts

22

between 1978 and 1983, I guess it was, one

23

of the biggest problems in America was the

24

lack of an audience for art in America.

25

Our Chairman, at the time, Livingston Biddle,
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said at one meeting, "You know,

3

there's 50 of our great states that aren't

4

asking for any art help at all, maybe we

5

should go out and solicit money from them."

6

I think you should come in

7

with guns blazing to raise the interest,

8

raise the feeling for art in America to what

9

exists in other countries because, after

10

all, it's a great country.

11

France and Italy are respected because of

12

the great heritage there; I think it's

13

a general support, a legal support

14

for the arts.

15
16

MR. HIRSCH:

Artists in

If I can just

follow quickly -

17

MR. OMAN:

18

MR. HIRSCH:

Yes.
One issue that I

19

touched on is the issue of fairness.

20

art market is really a very small limited

21

market compared to any other kind of

22

market that exists in this country, or

23

elsewhere for that matter.

24

market is so small, because the artists'

25

position in it is one -

The

Because the
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MR. ROSENQUIST:

3

MR. HIRSCH:

It's small.

Even smaller, as

4

Jim corrects me -- I think is the very

5

reason that we need the government to come

6

in and ensure that there is fairness

7

throughout.

8
9

If the market could have
remedied the situation, the market would

10

have by now remedied the situation.

11

clearly, it cannot and it has not.

12

MR. OMAN:

I promise you that

13

will be one of the jUdgments that

14

Congress will be making.

15
16

Mr. Patry, do you have any
questions?

17
18

MR. PATRY:

Yes, I do have

some.

19

Is there any argument to be made

20

in favor of droit de suite based on the

21

different economic importance of the

22

rights?

23
24
25

For example, Mr. Rosenquist, how
important to ,you is the reproduction right?
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How much money

3

would you make for authorizing

4

reproductions of your work compared to how

5

much money you would have made if there

6

hadn't been an artist resale royalty right

7

in place throughout your career?

8
9

MR. ROSENQUIST:

In the past 31

years I think I have received probably

10

less than $3,000 for reproduction rights

11

for all my work.

12

amount of money from reproduction rights;

13

it doesn't amount to much of anything.

It's a very small

14

MR. PATRY:

Thank you.

15

One of the things I would like

16

to understand, too, is what is the resale

17

art market for most works.

18

type of artists have their

19

works resold, what type of people resell

20

them, and how does that market work in

21

comparison to the primary market, what

22

sort of artists would this be protecting,

23

what sort of people would be selling it?

24
25

What

We need some facts so that
we'll know, if Congress is to regulate
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this area, who is it regulating, who is it

3

benefitting, and how would it work.

4
5

MR. ROSENQUIST:

I will

try to give you some information.

6

An artist like myself started

7

working in Manhattan in 1955.

8

my work for $300, $700, $500, $1,000,

9

whatever.

I sold

And I kept on working, and I

10

kept on working, and working, and working,

11

and working, and working, and working over

12

the years.

13

exhibition at the Whitney Museum in 1972,

14

which went then to Colonge, Germany and

15

also to Chicago.

16

the early works plus the later works.

17

I had my first prospective

In that show were

The people said, his late
rathe~

18

work is

19

important, really, is just the feeling

20

that got him going originally, that is

21

what is really important.

22

is really desirable, that always seems to

23

be desirable.

24
25

nice, but what is really

So that is what

In May of this year a gallery
which I am not really affiliated with is
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doing a medium-large show of my 1961

3

paintings, some of which are in the

4

middle range that I sold for $500.

5

There are many artists lately

6

who have died from various causes, AIDS

7

being one of them, drugs being another,

8

among other things happening to

9

them.

Tqeir work, I believe, won't ever

10

be worth a lot of money because the

11

people, men and women, didn't have a

12

chance for a lot of work, so their careers

13

were cut off right in midpoint.

14

MR. PATRY:

15

Could I follow-up on

thqt for a second?

16

MR. ROSENQUIST:

17

MR. PATRY:

Sure.

One of the arguments

18

to be made is this, when Rauschenberg sold

19

his painting through his agent,

20

Leo Castelli,

21

presumably that was what the market price

22

for that work was at the time.

23

Skulls resold the work 12 or 13 years later,

24

presumably that was the market price

25

for that work at the time as well.

When the
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2

3

4

Is there an argument that in

5

Rauschenberg's case, as in yours, you continue

6

to work, you continue to create new works

7

and develop a reputation,

8

you pointed out some of the younger

9

artists who were dying from different

wh~reas

10

causes don't

11

the increase in the resale price

12

is attributable to the fact that the

13

artist has continued to work after that

14

original sale?

15

is there an argument that

MR. ROSENQUIST:

That is true,

16

and that is partly the reason for a resale

17

law, because I know many -- I know Bob

18

quite well, and I know that he's had

19

extreme ups and downs in his life.

20

certain period of time a royalty certainly

21

would have helped him get through the

22

tough spots.

23

Then the work that people

24

thought undesirable at one period,

25

sells sometimes after a long

At a
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I believe that an artist can

3

never count on his life as a business,

4

even though the IRS looks at it as a

5

business; but it's not really a business

6

because of the creative aspect, and it's

7

very, very difficult.

8

reason.

9

MR. HIRSCH:

So that is the

I want to jump in.

10

I think the point you made is a very good

11

one and a very valuable one.

12

The artist participates very

13

directly in building his or her market.

14

That artist participates, as Jim said, as

15

you alluded to, by continuing to produce.

16

Those things that sell won't necessarily

17

sell at high prices.

18

as Jim was saying, later on

19

sell for high prices.

They might, again

20

21

Artists are not guaranteed any

22

kind of stable income from sales.

When

23

their work is in fashion, they can reap

24

larger or demand larger and higher prices

25

as they continue to create work.

The new
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work they may create may not be in demand

3

immediately.

4

created years earlier might be in demand

5

and might demand very large figures.

6

artist might come very close to starving.

7

The work that they had

That

In my work with the
8

foundation I have seen a number of cases

9

of artists who are very well-known whose

10

works from an early period sell for very

11

high prices, yet they gain nothing from

12

those sales, they come looking to

13

non-profit organizations like the Gottlieb

14

Foundation or the Pollock-Krasner

15

Foundation to help get through that

16

period.

17

even a small percent of those resale

18

royalties, they could more than likely keep

19

going without the kind of fear, and

20

anxiety, and hardships that they now have

21

to endure.

22

will cure all the evils in the world, it won't

23

by any means; it will certainly help.

24
25

If they could have the benefit of

Not necessarily that a resale royalty

MR. OMAN:

Does anyone have the

aUdacity to suggest that sUffering is good
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for an artist

3

MR. HIRSCH:

4

will hear from me very quickly.
MR. OMAN:

5

If they do, they

-- You know, the

6

stereotype of a

7

garret eating cat food somehow enobles the

8

spirit and creates great works of art.
MR. HIRSCH:

9
10

MR. OMAN:

MR. PATRY:

14

MR. OMAN:

16

Yes.

I think that is

the answer to the question.

13

15

It also kills

people.

11
12

Grub Street scholar living in a

Thank you.
That completes our

questions.
Thank you very much.

It was a

17

pleasure having you with us today, and we

18

are grateful for your testimony.

19

(Panel was excused.)

20

MR. OMAN:

Our next witness is

21

Tom Dackow, an independent expert who has

22

developed a system for restoring and

23

retreiving images of works of art.

24
25

Mr. Dackow will provide an
explanation of the systems that exist

186
1
2

for restoration and retrieval.
Thank you very much for taking

3

4

the time to appear with us today.
MR. DACKOW:

5
6

here.

7

MR. OMAN:

8

MR. DACKOW:

9

I am happy to be

The floor is yours.
I have been

involved in the development of two

10

different systems for two different

11

purposes, which deal with the recording

12

and transmission of images of artworks.

13

I would like to mention that they are

14

part of a species of systems which are

15

designed generally with the same end

16

purpose in mind, and the medium for the

17

delivery can change from either telephone

18

transmission to distribution through the

19

utilization of optical media.

20

processes I have been concerned with have

21

generally been concerned with capturing

22

information about artwork, and one of

23

the pieces of information happens to be

24

the visual information.

25

The

One of the systems I developed
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2

was for a group called the Art Lost

3

Register, and it's concerned with the

4

relocation of stolen artworks.

It is, as

5

the name suggests, a registry.

Works

6

which have been stolen are registered

7

generally by the previous owners or by the

8

insurance company who, in fact, is the

9

then current owner, and this data is stored

10

in a repository and either compared against

11

artworks that are presented for auction, or

12

used in response to inquiries from

13

the police, Interpol, Scotland Yard, the

14

FBI.

15

particular reservoir as an information

16

source.

All sorts of groups use that

17

The other system I have worked

18

on, which is being provided by Centrox

19

Corporation, is a system that is designed

20

to monitor the sale of works worldwide.

21

It consists of a series of scanning

22

stations.

23

pUblished by various auction houses around

24

the world are scanned, some information is

25

entered into them, the information is then

The art catalogs that are
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placed on optical disks, and that

3

information can be accessed worldwide

4

through a global network.

5

used by people who are either in the

6

business of buying or selling such

7

artworks.

8

extension to the catalogs.

So, in a certain sense, it's an

MR. OMAN:

9

It's generally

Do they subscribe on

10

a yearly basis or pay a fee every time

11

they use your data bank?

12

MR. DACKOW:

It actually is a

13

combination of both.

In point of

14

fact, I think the whole question as to how

15

that kind of service might be priced is

16

unknown because it is not entirely clear

17

what the market requires at this point.

18

I think that will be changing over

19

time; but it's quite a bit like the other

20

indexes.

21

believe comes out of England, it has got a

22

similar function:

23

information is recorded and is available

24

for retrieval.

25

variety of purposes, it can be used for

There's the art index that I

As artworks are sold the

It can be used for a
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appraisals by insurance companies.

3

instance it's being used by a large bank

4

in the trust area to determine the

5

collateral worth of works of art that are

6

being placed with the bank by clients who

7

are borrowing money against those works.

8

9

In one

I guess in the simplest
sense, it's a way for people to look

10

quickly through a vast amount of material

11

without having to go to libraries or other

12

places where that material has

13

traditionally been stored.

14

MR. OMAN:

The

15

JUdiciary committee is concerned about

16

privacy, especially in this electronic age

17

where data bases are accessible allover

18

the world and some of the information

19

on these data bases is

20

confidential.

21

Is there a technical way

22

to insure that the artists and their

23

representatives have the information they

24

need without encroaching on their privacy

25

in the process?
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MR. DACKOW:

The two

3

systems I have described are quite

4

different.

5

key issue, and that is the stolen work

6

repository, for a variety of reasons.

7

People often don't want the world at

8

large to know that something that they

9

purchased was stolen for a variety of

In one instance privacy is the

10

reasons.

11

very close control; there is no access

12

from anyplace outside of the small group

13

of people who actually operate the

14

system.

15

London and one in New York as a matter of

16

operational convenience.

17

So in that instance it's under

There are two copies, one in

The only consideration that has

18

been seriously given to extending that

19

information beyond the confines of the

20

organization is a recent request from

21

Scotland Yard to have access to the

22

information as well.

23

perceived that it would be a grave mistake

24

to make that information available to

25

other groups.

But it's generally
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In the second case, in the case

3

of the Centrox System, the information is

4

already available, the catalogs can be

5

subscribed to, they can be purchased for a

6

nominal fee from any of the 170-some

7

auction houses that are represented.

8

it's not really a question of whether or

9

not the information is pUblic or private,

So

10

it's already public.

In fact, they

11

generally have Library of Congress numbers

12

assigned.

13

this situation, an issue.

14

different is there is easier access to the

15

information.

So, I don't think that is, in

16

MR. OMAN:

17

MR. PATRY:

What is

Mr. Patry.
But if there were a

18

droit de suite law that applied to dealers

19

perhaps the same public information

20

wouldn't be around.

21
22

MR. DACKOW:

I'm sorry.

Would

you repeat that?

23

MR. PATRY:

24

If there were a law that required

25

Yes.

auction houses to pay royalties -
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MR. DACKOW:

3

MR. PATRY:

Yes.
-- then there

4

wouldn't be a problem, as you say, because

5

that information is publicly available;

6

but what if the law applied to dealers as

7

well as to galleries?

8

My understanding is that

9

information is not always pUblicly

10

available.

11

MR. DACKOW:

12

MR. PATRY:

That's correct.
Would the concerns

13

that Mr. Oman expressed then be

14

relevant?
MR. DACKOW:

15

I actually don't

16

see how, if I understand the

17

question.

18

this point, to my knowledge, any

19

requirement to make pUblic the information

20

about what they are buying and what they

21

are selling; so there is no way that the

22

kinds of systems that I have developed

23

would even have that information

24

available.

25

Dealers don't have at

It sounds to me as if you are not
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so much concerned with making the

3

information private as with making it

4

pUblic.

5

systems that we developed would have no

6

access to it.

until it's public the kinds of

7
8

9

If it were required
that it be made pUblic in lieu of catalog

10

pUblication, that would certainly be a

11

vehicle that could be used for

12

distribution.

13

believe that there would be incentive to

14

use it that way on the part of the people

15

that are in a position to provide that

16

information.

I have reason to

17

MR. PATRY:

18

In Europe, especially in

Yes.

19

Germany, since the law does apply to

20

galleries there, a critical component

21

is a legislative requirement that an

22

artist or the artists' society have access

23

to information.

24

perhaps to enforce a right to collect a

25

royalty if you don't know when the sale

It's difficult
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2

took place.

A component of that could

3

be a requirement somehow that you have

4

access to information about sales

5

MR. DACKOW:

6

MR. PATRY:

Yes.
-- and you could do

7

it any number of ways, you could make the

8

information pUblic, you could make it

9

somehow private.

Presumably, the

10

system that we were just talking about

11

could be put in place to operate either

12

way, or to at least keep track of those

13

sales.

14

MR. DACKOW:

I would expect that

15

in a situation where the information was

16

made pUblic that it could be picked up by

17

any of the services that currently are in

18

that business because it would provide the

19

same benefits to their subscribers.

20

One of the things that is

21

convenient about the types of systems we

22

are talking about is that it does make a

23

lot of information that would be quite

24

difficult to gather together on an

25

individual basis available to a fairly
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large group at a fairly nominal cost.
I think if you were to go to

3
4

either of these organizations and look at

5

the amount of effort required to capture

6

that information you would realize that it

7

would be very difficult for other

8

organizations to replicate it unless they

9

were prepared to have the same costs,

10

which is, in fact, probably in the order

11

of $100,000 a month.

12

inexpensive process to maintain that type

13

of information reservoir; it's fairly

14

expensive.
MR. PATRY:

15

16

It is not an

Thank you very

much.

17
18

MR. OMAN:

19

Thank you.

20

21

MR. OMAN:

Our next witness is the Chair

22

of the Committee on Art Law of the Association

23

of the Bar of the City of New York.

24

Mr. John Koegel will present the

25

Association's views.

\
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2

I note that we are on schedule.

3

And we have allocated 15 minutes for Mr.

4

Koegel.

5

We welcome you to the

6

hearing and look forward to your

7

testimony.

8
9

MR. ROEGEL:

Good afternoon,

your Honor.

10

May I approach the bench?

11

MR. OMAN:

12

that I am not the honorable.

13

of Copyrights is not confirmed by the

14

united states senate, so, therefore, does

15

not officially qualify for the title lithe

16

Honorable," merely Mr. Ralph Oman.

17

MR. KOEGEL:

Let the record note
The Register

Well, as you

18

pointed out, my name is John Koegel, and I

19

am appearing as Chairman of the Committee

20

on Art Law of The Association of the Bar

21

of the City of New York.

22

The Committee on Art Law is

23

a standing committee of the Association.

24

It is comprised of 28 members,

25

on an annually rotating basis.

The members
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2

are typically fairly varied, but most are

3

very involved as attorneys in the arts.

4

as I said, membership rotates from year to year.

5

The Committee's work is also

6

carried out in coordination with other

7

committees, so that the comments that I

8

have presented to you have been reviewed

9

by the Copyright Committee and

10

by the Executive Committee of the

11

Association.

12

represents the views of the Association

13

as a whole.

14

And,

Therefore, my submission

I should also note that in 1987

15

the Committee on Art Law, which, of course,

16

was a different committee then, studied

17

the Kennedy legislation which had a resale

18

royalty provision, and it authored a rather

19

lengthy report at that time.

20

from the copyright Office came up, the current

21

Art Law Committee revisited the concept

22

and we, of course, looked at the questions

23

that you had asked.

24

concluded that it did not approve of the

25

resale royalty concept, as

When the inquiry

The Committee
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2

had been the case in 1987.

3

it declined to answer the questions, most

4

of which were implementation oriented.

5

You have before you the position of a

6

subcommittee which wrote up the reasons

7

why the committee had declined to approve

8

the concept.

9

Therefore,

Since I happen to disagree with the

10

Committee's position, I asked the subcommittee

11

Chairman to give these remarks.

12

he pressed me to appear, so here I am

13

to present this report.

Unfortunately,

14

15

The Committee carne up with seven

16

reasons why it saw barriers to or detriments in the

17

resale royalties concept.

18

a resale royalty would help only the successful

19

artist who already benefits financially

20

from appreciation of his earlier work.

21

also could not see any direct current

22

financial help to the, quote, "struggling artist."

First, they felt that

They

23

24
25

Second, the Committee thought
that sellers, purchasers, and other owners
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2

had a reasonable right to

3

confidentiality and would not want the

4

sales price pUblicly disclosed.

5

course, if any resale royalty law were to

6

be enacted it would have to somehow enable

7

artists to obtain that information.

8
9

And, of

Third, the Committee thought that
the resale royalty right was too remote

10

and too uncertain for it to provide an

11

incentive to create.

12
13

Fourth, the Committee saw a conflict

14

with the first sale doctrine in copyright law.

15

And while recognizing that Congress could

16

change that, the Committee thought that there

17

was not a compelling need to abandon that

18

doctrine in the copyright law.

19

Also, the Committee saw a resale royalty

20

right, especially one that was

21

nonwaivable, as an interference with the

22

ability to contract because it would be

23

like a nut there that you

24

could not get around.

25
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4

Sixth.

The committee saw it as

5

unfair to collectors who are really the

6

ones taking the big risks and therefore

7

should reap all the rewards and not have

8

to share any profit.

9

10

And, finally, the Committee

11

thought droit de suite would push the art market

12

underground or overseas.

13
14
15

So, those are the seven reasons for
the Committee's opposition.
The Committee did recognize, however,

16

that most of these concerns were in the nature

17

of conjecture.

18

recommendation of our Committee is that

19

the Copyright Office base its report on

20

empirical evidence rather than on theory

21

which is the root, of what has been presented

22

to you so far.

23

Therefore, the primary

I myself am a bit ambivalent on the

24

sUbject of resale royalties because I am concerned

25

about the political capital and the effort that
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would be needed to pass legislation of

3

this nature given the obstacles and the

4

controversy it seems to engender.

5

nevertheless inspired to speak,

6

because of the demagoguery and the

7

strong-man tactics from the

8

auction houses, art dealers, and museums.

9

For example, these interests like to call

But I am

10

the resale royalty a tax, but we know that a

11

tax is a levy imposed by the government

12

for a governmental purpose.

13

is not a tax, and yet they like to say that it is.

14

My committee got sucked into this "straw

The resale royalty

15

like" argument a bit when it said that a resale

16

royalty would not accomplish the purpose for which

17

it was intended.

18

others are saying that the primary purpose

19

is to help the struggling artist.

20

And, here the committee and

The problem with this argument is that

21

nobody ever said that this concept was designed

22

to provide immediate financial benefits to

23

struggling artists.

24

of a resale royalty is, like the copyright law

25

itself, a system of rewards for the successful

On the contrary, the concept

202
1
2
3

artists.

It rewards successful creativity, not

unsuccessful

creativity.

It rewards success, and,

4

of course, in so doing, creates an incentive to

5

create and an incentive to pUblish.

6

how the art dealers, museums, and auction houses

7

can say there is no incentive is beyond

8

me.

9

whether or not an incentive exists.

And

You have to speak to artists to know

10

11

I represent artists, and I

12

believe that there is an incentive when

13

there is the recognition that a future reward

14

will be achieved.

15

creates an incentive to allow work to be

16

sold early in one's career with the solace

17

that there will be a financial

18

participation in the future.

19

A resale royalty right

The opponents of this concept also

20

talk about the burden on the market.

21

important point often overlooked is that a

22

resale royalty does not affect the original

23

purchase transaction.

24

consequence to that event.

25

Yet, there is

It is of no

One
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all this hubris of how a resale royalty right

3

would dissuade people from purchasing art

4

because 20 years from now when they resell

5

that art, they might have to pay five percent

6

of any profit.

7

is no negative impact on the original

8

transaction.

9

That is absurd.

There simply

Indeed, I think that the resale royalty

10

would be a positive aspect or element in the

11

original purchase.

12

would to some degree mutually benefit from the

13

artist continually trying to enhance the overall

14

value of his work.

15

artist and collector is a valuable one that

16

I think is often overlooked.

The artist and the collector

This connection between

17
18

19

I am glad you asked Jim

20

Rosenquist about reproduction

21

rights, because there is no significant

22

economic value in reproduction rights for

23

visual artists.

24

realistically participates in the success of

25

a work of art -- and this is being said

The only way a visual artist
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over and over again

3

in the appreciated value of that work.

4

is through participation

Finally, I submit that this study

5

comes at a very important time for visual

6

artists.

7

right provides or is based on respect for the

8

role of the artist in creating great works of

9

art.

The concept of a resale royalty

It further recognizes that visual artists

10

do not have the same ability as other authors to

11

participate in the success of their works.

12
13
14

15
16
17

MR. OMAN:

Thank you very much,

Mr. Koegel.
You capture within your

18

testimony the tensions involved

19

in the issue.

20

Senator Mathias once told me of

21

a great moment in the Maryland legislature

22

when one legislator got up and said that

23

some of our friends are in favor of this

24

proposal, some of our friends are against

25

it, and we are going to stick with our friends.
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3

You are sticking with your

4

friends on this issue.

5

a difficult issue with a lot of strong

6

passions; but we are grateful for the

7

insight.

8

deal of useful information.

9
10
11

It is

Your paper also provides a great

Thank you very much for that.
Let me ask Mr. Patry if he
has any questions.

12

MR. PATRY:

I don't.

13

Thank you very much.

14

15

(Panel was excused.)

16

MR. OMAN:

17

consists of three witnesses:

18

Deputy Director of the Hirshhorn Museum in

19

Washington; Gilbert Edelson,

20

Administrative Vice President, Art Dealers

21

Association of America; and Mitchell

22

Zuckerman, President, Sotheby's Financial

23

Services Incorporated.

24
25

Our final panel
stephen Weil,

Mr. Weil has written about
droit de suite for a long time, and I
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believe has described himself as a fierce

3

opponent of the concept. Why don't we

4

begin with Mr. Weil?

5

MR. WEll:

Thank you.

6

And good afternoon.

7

As the panel members know, I have previously

8

raised questions about the propriety, the utility and

9

the potential consequences of the resale royalty in two

10

articles which were originally published in the March,

11

1978 and May, 1991 issues of ARTnews magazine.

12

of those articles have been submitted to the Copyright

13

Office, and I will not attempt to repeat their substance

14

here.

15

are intended to be largely supplementary.

16

solely my own views and in no way reflect those of the

17

Hirshhorn Museum or the Smithsonian Institution.

Copies

The observations that follow will be brief, and

18

They represent

like any market, the art market is a complex

19

mechanism.

Proposed legislation that would substantially

20

interfere with its customary operation ought not to be

21

considered lightly.

22

might themselves benefit through the establishment of a resale

23

royalty is not in itself a sufficient reason for its imposition.

24

To justify resale royalty legislation, something more would be

25

necessary.

That a particular group of visual artists

A simple three-part test might be as follows:
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First:

What (in the language of

2

an old English case) is the particular

3

"mischief" that the proposed legislation

4

would be intended to remedy?

5

Second:

To what extent would

6

such legislation in fact be effective to

7

remedy that particular mischief?

8
9

Third:

And,

In its consequent

redistribution of economic benefits and

10

burdens, to what extent might the proposed

11

legislation be the source of some new

12

mischief as great or greater still

13

than the mischief it was initially

14

intended to remedy?

15

The case of the resale royalty

16

has been argued intermittently in the

17

United States since it was first proposed

18

by Diana B. Schulder in 1966.

19

view, its proponents have yet to offer any

20

consistently satisfactory answer to the

21

most basic of these questions:

22

the "mischief" that such a royalty would

23

be intended to remedy?

24

efforts to justify a resale royalty have

25

followed four principal lines:

In my own

What is

In general, their
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First:

that increases in the

3

market value of a work of art subsequent

4

to its first sale are attributable to the

5

artist's continuing efforts.

6

Second:

that the inequality of

7

bargaining power between those who produce

8

art and those who collect it gives rise to

9

a situation through which collectors are

10

enabled to enrich themselves unjustly at

11

the expense of artists.

12

Third:

that visual artists

13

suffer an economic disadvantage in

14

comparison to such other serious creative

15

individuals as authors and composers who

16

receive a greater part of their

17

compensation through royalties; and

18

Fourth: that the resale

19

royalty -- functioning as a sort of economic

20

"umbilical cord" -- might serve as the means

21

through which visual artists could

22

maintain a continuing relationship with

23

the works of their own creation.

24
25

To take these arguments in order:
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First:

That an artist's

3

continuing efforts might -- as an incidental

4

consequence -- increase the secondary market

5

value of his or her earlier work is

6

certainly true.

7

however, that the artist's premature death

8

might produce exactly the same effect.

9

could the artist's failure -- see, for

10

instance, the examples of de Chirico,

11

Vlaminck, or Utrillo -- to live up to his

12

or her earlier promise.

13

devastating studio or warehouse fire that

14

reduces the available supply of the

15

artist's work.

16

the artist's work in a particularly

17

well-known collection.

18

inflation of the art market generally.

19

Unpalatable as some may find it, works of

20

art in the marketplace are priced like any

21

other commodity.

22

market fluctuates with the interplay of

23

supply and demand.

24

can impact one side of that equation or

25

the other.

It is equally true,

So

So could a

So could the inclusion of

So even could an

Their value in the

Any number of factors

What the artist does is simply
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2
3

one of these factors.
let us assume, though, for

4

argument's sake, that the artist's

5

continuing efforts could be identified as

6

the principal factor in increasing the

7

value of his or her work.

8

self-evident principle would it then

9

follow that the artist was entitled to a

By what

10

share of any such increase?

If I should

11

be able to sell my house for more than

12

otherwise because a real estate developer

13

had built a golf course nearby, would

14

anybody seriously argue that I should pay

15

the developer some portion of that

16

incidentally-bestowed benefit? likewise,

17

if the value of my house were to increase

18

because the architect who designed it

19

subsequently became famous, would anybody

20

really contend that the architect was

21

entitled to share in some portion of the

22

sale proceeds?

23

incidental burdens, are simply a normal

24

part of everyday life.

25

books on them.

Incidental benefits, like

We don't keep

We simply assume that they
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will more or less balance out over time.
Second:

The argument that would

4

justify a resale royalty on the unequal

5

bargaining power of artists

6

collectors appears rooted in that romantic

7

vision of the art world which Monroe and

8

Ainee Brown Price described in their 1968 Yale

9

Law Journal article

10
11

worked in France.

1

~nd

their

analyzing how such royalties

It was, they said, a vision

. of the starving
artist, with his genius
unappreciated, using his
last pennies to purchase
canvas and pigments which
he turns into a misunder
stood masterpiece. The
painting is sold for a
pittance . . . . The
purchaser is a canny
investor . . . . Thirty
years later the artist is
still without funds and
his children are in rags;
meanwhile his paintings,
now the sUbject of a
Museum
of
Modern
Art
retrospective.
fetch
small fortunes at Parke
Bernet and Christie's ....
The droit de suite is La
Boheme and~ust for Life
reduced
to
statutory
form.

1
Government Policy and Economic Security for Artists:
Case of the Droit de Suite, 77 Yale Law Journal, 1330.

The
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2

The description of the nineteenth

3

century Parisian art scene given by Liliane de

4

Pierredon-Fawcett in her comparative law study

5

The Droit de suite in Literary and Artistic

6

Property

7

is not marketedly different:

In point of fact, while
Impressionist
masters,
excluded
from
official
pUblications,
were
scorned by the pUblic,
certain shrewd dealers
bought their paintings at
ridiculously low prices.
General
disdain
was
followed by infatuation
and these same paintings
then
commanded
extra
ordinary
amounts
of
money.
• The artists
were excluded from this
wealth.

8
9

2

Whether or not this once was the
case in France, it is most emphatically

10

not the case in the united states today.

11

It is true, certainly, that the

12

overwhelming majority of American. artists

13

earn extraordinarily little from their

14

calling.

15

Arts and Culture at Columbia University

A 1991 study by the Center for

2
Center for Law and the Arts, Columbia University School
of Law, 1991.
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indicated that 73 percent of

4

currently-active painters earned annual

5

incomes of $7,000 or less from the sale of

6

their artwork.

7

had annual incomes from their art

8

of more than $40,000.

9

are gross figures before any deduction for

10
11

Fewer than five percent

In each case, these

studio and other art-related expenses.
It is also certainly true that

12

there are a number of living American

13

artists whose work can regularly command

14

five-to-seven figure prices in the

15

secondary market.

16

very many of these.

17

be offered for auction in the main

18

salesrooms of sotheby's or Christie's, for

19

example, their estimated value must

20

generally be $10,000 or greater.

21

According to a representative of

22

Sotheby's, the total number of living

23

American artists whose work was thus

24

offered for sale at either auction house

25

during the 1990-1991 season was 219.

There are not, however,
For works of art to
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2

That constitutes something considerably

3

less than one percent of all the visual

4

artists now working in the united states

5

and perhaps, even, as little as one-tenth

6

of one percent.

7

may, it will still include only a handful

8

of artists.

9

Adjust this figure as you

What has yet to be demonstrated

10

is that any substantial number of

11

contemporary American artists are

12

themselves living in reduced circumstances

13

while their work is simultaneously

14

commanding high prices in the secondary

15

market.

16

These markets are not independent of each

17

other.

18

another.

19

pay a higher price for an artwork on its

20

first sale in the primary market is the

21

knowledge of a strong secondary market

22

that can act as a safety net in case the

23

work should be resold.

24

painting that can, with some certainty, be

25

resold for at least $90,000 requires a

That should be no surprise.

They are functions of one
What emboldens a collector to

A $100,000
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great deal less courage to purchase than a

3

$20,000 painting that can never be resold

4

at all.

5

Also implicit in this unjust

6

enrichment argument is the suggestion that

7

collectors may be able to use their

8

putatively greater bargaining power to buy

9

works of art from artists for less than

10

their real worth.

This too involves a

11

romantic fiction.

In economic terms,

12

there is no "real worth" to a work of art

13

(or anything else in the market) except

14

what a purchaser will pay for it.

15

of art are worth what they sell for once

16

the calculus of supply and demand has run

17

its course.

18

enrich themselves unjustly at the expense

19

of artists remains to be proved.

20

Works

The argument that collectors

Third:

Again, it certainly is

21

true that visual artists are compensated

22

in a different manner than other creative

23

individuals.

24

necessarily worked to their disadvantage.

25

To the contrary, the successful visual

That, however, has not
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artist would, when measured in economic

3

terms, appear to have been enormously

4

successful.

5

estate estimated in the billions of

6

dollars) or -- to move from the sublime to

7

the local -- Andy Warhol (on February 11,

8

The Chronicle of Philanthropy reported his

9

estate to now be valued at $298 million)

While Pablo Picasso (with an

10

may represent an extreme, one must

11

nevertheless be struck by the number of

12

American artists who have been able to

13

leave behind such sizable

14

charitable enterprises as the Rothko

15

Foundation, the Pollock-Krasner Foundation

16

or the Adolph and Esther Gottlieb

17

Foundation.

18

serious creative artists who are

19

compensated through royalties have done

20

nearly so well as have successful visual

21

artists.

22

There is no evidence that

It is argued, lastly, that the

23

resale royalty might serve as a sort of

24

"umbilical cord" to permit the artist some

25

continuing relationship with his or her
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work.

As I have pointed out elsewhere, though,

3

an umbilical cord that transmitted nothing

4

but potential gains would be a very

5

curious and selective appendage indeed.

6

Filtered out entirely would be the

7

collector's ongoing expenses for framing,

8

insurance, conservation, storage, and the

9

time-use of capital.

Filtered out as well

10

would be whatever loss the collector might

11

suffer on a resale, even a resale of the

12

same artist's work.

13

worlds, where it didn't cost anything to

14

own anything and the art market could only

15

go up, such a one-way umbilical cord might

16

still have a certain plausibility.

17

real world, where everything has a cost

18

and the value of artworks can both go up

19

and go down, it seems manifestly inequitable.

20

In the best of all

In the

To move then to the second point

21

of our inquiry:

22

perceive some mischief here that needed to

23

be remedied, what kind of a resale royalty

24

would be effective to provide such a

25

remedy?

If we nonetheless could
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2

If the collector's putatively

3

unjust enrichment is taken to be the basis

4

for imposing such a royalty, then the

5

basis for calculating the royalty ought to

6

be relatively simple.

7

presumably, on the net amount by which the

8

collector had been enriched after reducing

9

the gross profit realized by the cost of

10

resale and by whatever other deductible

11

expenses had been incurred during the

12

intervening period of ownership.

13

would, in other words, be calculated in

14

much the same fashion as any other income

15

tax.

16

might include the degree to which losses

17

on the sale of contemporary art might be

18

balanced against gains, the degree to

19

which inflation might be taken into

20

account in measuring gains and losses and

21

the calculation of the cost-basis of works

22

of art received as gifts or bequests or

23

through exchanges.

It would be based,

It

Thorny questions to be resolved

24

Whether the copyright Act (not

25

to say the Copyright Office) is the most
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appropriate vehicle through which to

3

operate such a mechanism, or whether it

4

would be better left to the Tax Code and the

5

Revenue Service, is by no means clear.

6

Also unclear is how such an additional tax

7

might be integrated into the existing

8

system of tax law.

9

whether a proposal to increase the tax

Neither is it clear

10

burden on capital gains transactions of

11

this particular kind would have any real

12

political viability just now.

13

Wholly clear, however, ought to be how

14

rational such an income-tax-like approach would

15

be in comparison to what has most frequently been

16

proposed and what actually became

17

the law in California:

18

a resale royalty, based on an

19

artwork's entire resale price, i.e., on

20

both the collector's profit and on the

21

collector's underlying capital

22

investment.

23

suite, Ms. Pierredon-Fawcett acknowledges

24

that such an approach, as it was applied

25

in France, "departed from [the]

In her study of the droit de
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rationale" of the resale

3

royalty.

4

that a resale royalty based on

5

appreciation alone, i.e., one that

6

functioned as a form of income tax, would

7

have been impractical in France because of

8

the difficulty in tracking successive

9

sales.

She seems to suggest, however,

Our situation in the united states

10

is, of course, different.

In general, the

11

requirement that such sales be reported

12

for income tax purposes would put most of

13

the necessary information on official

14

record.

15

Rather than remedy any claimed

16

mischief, a resale royalty calculated on

17

the entire selling price produces a wholly

18

arbitrary distribution of benefits.

19

place of some estimate of the increase in

20

the value of art works, it substitutes the

21

velocity of their turnover as the chief

22

determinant of who is to get how much.

23

pointed out last year:

24

Using the California
formula
of
a
royalty
equal to five percent of
the gross selling price,

In

As I
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2

we
can
obtain
the
following results: Two
artists
each
sell
a
painting for $10,000.
One is resold four times
at
the
progressively
higher prices of $20,000,
and
$40,000,
$60,000,
$80,000.
The
artist
reoeives
a
total
of
$10,000
in
resale
royalties.
During the
same time period,
the
other painting is resold
only
once,
but
for
$100,000.
The second
artist -- albeit his work
is more highly valued by
the
market
gets
$5,000, or just half as
much.

3

Even that, however, may be

4

beside the point.

Regardless of how a

5

resale royalty is to be calculated, it

6

still cannot remedy the mischief

7

complained of if the law itself is readily

8

avoidable.

9

for example, that the California law has

10

not been wholly effective because it was

11

too easily avoided by the removal of

12

commercial transactions to other states.

13

Art world transactions can be removed to

14

other countries as well.

We have been told in the past,

The recent
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decision of the Court of Appeals in

3

Dusseldorf that the German artists'

4

proceeds right -- a part of German copyright

5

law -- had no extraterritorial application

6

to a sale of German art (specifically the

7

work of Joseph Beuys) in England should be

8

a caution.

9

For highly valued works of art,

10

the cost of removing their resale from the

11

united states to a more hospitable

12

jurisdiction might be a fraction of the

13

resale royalty that would be otherwise

14

payable by selling them here.

15

outcome might, in turn, be avoided by

16

truly reformatting the resale royalty into

17

some form of an income tax, there would be

18

mind-boggling complexities in collecting

19

such a tax through the Treasury Department

20

and then redistributing it as some kind of

21

a government grant-in-aid to a specific

22

group of largely well-to-do artists.

23

Once again, though, let us

While this

24

suppose that the resale royalty could be

25

justified and that these hurdles could be

223

1
2

overcome.

3

which is then to be accomplished for some

4

few artists will not be outweighed by the

5

harm that may be done to the mass of

6

them?

7

Are we certain that the good

By no means.
The 1978 analysis of the

8

California Resale Law by the Vanderbilt

9

University economists Ben Bolch, William

10

Damon, and C. Elton Hinshaw

11

this point.

12

calculations, the introduction of the

13

royalty could be anticipated to depress

14

prices generally in the primary market.

15

For a handful of artists, that would later

16

be compensated and more by the royalties

17

expected to be received in subsequent

18

years.

19

initial loss would never be made up.

20

3

is clear on

According to their

For most artists, however, the

"Profitable resale of artwork is

21

rare," they wrote.

22

secondary market and few works of art

23

appreciate significantly in value.

24

resale royalty law will result in only a

25

small economic gain to a few and an

3
An Economic Analysis
statute, 10 Conn. L. Rev. 689.

of

"Few artists have a

the

California

The

Art

Royalty
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economic loss to many should be repealed

3

for the

~ake

of the artists affected."

4

5

The Bolch-Damon-Hinshaw analysis

6

contemplated that the introduction of

7

resale royalties would generally depress

8

the prices collectors were willing to pay

9

in the primary market.

Under an even

10

grimmer scenario, however, some number of

11

those collectors might abandon the market

12

for contemporary art altogether in favor

13

of some other and less-disadvantaged form

14

of collecting: art by long-dead artists,

15

baseball cards, or American pottery.

16

need only be a fraction of collectors to

17

have some impact on contemporary artists

18

generally.

19

They

This is speculation, of course,

20

but nonetheless the possibility that the

21

introduction of resale royalties might

22

impact both the price level and breadth of

23

the primary market for contemporary art

24

and, simultaneously, drive some part of the

25

secondary market overseas ought give pause
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to even its most ardent proponents.

3

the moneys collected were perhaps to

4

benefit the visual artist community

5

generally -- if they were to be used, for

6

example, to help provide more adequate

7

health insurance for artists -- then those

8

risks might be justified.

9

then make sense to seek a royalty on all

If

It might even

10

sales of art, on sales of new and old art

11

alike.

12

benefit artists generally is not, however,

13

what is before us.

14

considering here is a narrow impost on

15

contemporary art that would provide only a

16

small group of artists with any

17

substantial benefit.

18

A universal surtax on art sales to

What we are

As hitherto formulated, the

19

resale royalty directs its benefits to

20

those artists who least need them while at

21

the same time posing a distinct danger and

22

offering little or nothing by way of

23

recompense to those artists who could most

24

benefit from its help.

25

as the Prices concluded in their 1968

It is not merely,
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study of the droit de suite, that lito

3

those who have shall more be given."

4

Worse still, it is all too possible that

5

from those who already don't have

6

even more shall be taken.
Twenty-six years of discussion ought to

7
8

be enough.

However well-meant in its

9

conception, the resale royalty simply will

10

not work under the specific conditions of

11

the art market as we know it in the United

12

states.

It deserves to be put to rest.

13

Thank you.

14

MR. OMAN:

15

Thank you very much,

Mr. Weil.

16

Mr. Edelson.

17

MR. EDELSON:

18

I have not handed up a written

Thank you, sir.

19

statement, and I would request your

20

permission to submit the statement I am

21

about to make in writing after this

22

hearing.

23

MR. OMAN:

24

MR. EDELSON:

25

That will be fine.
I have previously

submitted a statement when the comments
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were first requested on behalf of the Art

3

Dealers Association of America, which I

4

assume you have, and I will, therefore,

5

not repeat the contents of that statement.

6

I would wish, however, to call

7

your attention to the two page document

8

which was included in that document headed

9

Arguments Against the Resale Royalty.

10
11
12

There are a few points which
require additional emphasis.
Although, for some reason, the

13

term "resale royalty" is being used by

14

some, the proposal which is being

15

considered is not a royalty as we know

16

that term, that is a payment for the

17

license to use copyrighted works.

18

proposed resale royalty, when you really

19

analyze it, is really a tax imposed on the

20

seller by the government for the benefit

21

of a specific artist.

22

The

I want to emphasize that the

23

position which we have taken is pro-artist

24

in the larger sense.

25

need to support themselves from the sale

Artists after all
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of their work.

3

to the artists' financial well-being.

4

Those sales are made to collectors.

5

which encourages collectors to acquire

6

works by living artists, benefits living

7

artists.

8

inhibits collectors from acquiring work by

9

living artists, hurts those artists.

Those sales are critical

That

That which discourages or

10

Based upon our collective knowledge of the

11

American art market and of the buying

12

habits of collectors, we are of the strong

13

view that the net result of the enactment

14

of what ampunts to a tax on art will

15

discourage and inhibit collectors from

16

acquiring works by living artists,

17

particularly works by younger, or emerging

18

artists, which are already the most

19

difficult to sell.

20

in the present art market whioh is sUffering

21

considerably in today's economic climate.

This is espeoially true

22
23

Consider the tax consequences to

24

the collector of works by living artists.

25

To begin, this collector is in a very

229
1
2

risky field.

We estimate -- and the

3

figures that Mr. Weil quoted confirms -- that

4

98 percent of works by living artists

5

decline in value, they never achieve a

6

secondary market.

7

perhaps less than one percent of living

8

artists have a secondary, or resale,

9

market for

th~ir

Only a tiny percentage,

work.

The likelihood

10

then is that a person buying a work by a

11

living artist will never profit

12

financially.

13

tax deductible.

14

And that loss is not even

In the rare event that the

15

collector will, at some point, earn a

16

profit on a resale, that profit will be

17

taxed.

18

in another state where there is a state

19

income tax, a total of 40 percent of the

20

profit will be paid in taxes.

21

must be added the proposed additional tax

22

which we are discussing today.

23

If the seller lives in New York or

To that

It is proposed to raise taxes on

24

gasoline in order to conserve on fuel by

25

reducing consumption.

There can be no
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real doubt that taxing art will also

3

reduce sales of works of art.

4

major effect will be to make those works

5

which are already the most difficult to

6

sell, works by younger artists, who are

7

not well-known, who have not established

8

themselves, even more difficult to sell.

9

These are the artists who most need help

And the

10

and support, particularly now.

11

they be hurt in order that certain

12

artists, who are, for the most part our

13

most successful artists and have a

14

secondary market for their work, receive a

15

comparatively small share of the profit in

16

the resale of a work.

17

a reverse Robin Hood proposal.

18

take from the less successful artist to

19

give to the more successful artist.

20

Why should

In a sense, this is
It would

We need to provide incentives and not

21

disincentives to the collection of works

22

by living artists.

23

collectors come into the market, when more

24

collectors are willing to spend their

25

money to support living artists, that

It is only when more
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those living artists can hope to earn a

3

greater living than they now do from the

4

works which they sell.

5

before us now is a deterrent and not an

6

incentive to the collection of works of

7

living artists.
It is interesting to note that

8
9

The proposal

the support for the tax on art comes

10

almost entirely from persons who, although

11

well-motivated and convinced that the

12

proposed tax will benefit artists

13

generally, have no actual hands-on

14

experience in the art market.

15

There is also the vexing

16

question of how the proposed tax is to be

17

collected, distributed, and enforced -- and

18

who will pay for this enforcement

19

mechanism.

20

have argued that the government should do

21

this.

22

argue that private organizations,

23

preferably their own, should do this for a

24

profit.

25

how it is done, one thing is clear, some

There are some who will and

There are some who have and will

But no matter who does it, and
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sort of bureaucracy will have to be

3

created or expanded.

4

be filled out, sUbmitted, and processed.

5

Computers will have to be employed.

6

will have to be spent.

7

will ultimately come from the collectors

8

who might otherwise use that money to

9

acquire works of art.

Forms will have to

Money

And that money

And, so, money,

10

which might otherwise go to the support of

11

art and artists will go to support a

12

bureaucracy and a tax collection system

13

for the benefit of a relatively small

14

number of people, most of whom

15

are already successful.

16

In the end, no matter how it is

17

done, a system will have to be developed

18

to track the sales of works of art.

19

Assuming that the tax is to be levied on

20

profits, not on losses, some method will

21

have to be devised to verify the profit.

22

I was somewhat surprised and

23

shocked to hear testimony today which

24

suggests that the tax or the royalties

25

should be paid on the gross selling price
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even where the collector suffers a loss.

3

That the collector, in essence, would go

4

out, take a chance on the artist, support

5

the artist, pay the money, lose money, and

6

then pay something to the artist in

7

addition.

8

that is fair, but that is something else.

9

I can tell you now, that record

I don't quite understand why

10

keeping, whether by artists or collectors,

11

is not the long suit of the American art

12

market.

13

whatever system of tax collection and

14

enforcement is devised, it will be a

15

further deterrent to the collection of

16

contemporary art.

17

because many collectors do not wish their

18

purchases and sales of art to be made

19

pUblici they don't want their private

20

affairs to be disclosed to the world and

21

third persons.

22

value their privacy.

23

The long and short of it, is that

This is especially true

Like many of us, they

The filing of forms in

24

Washington and elsewhere and the payment

25

of fees for the filing of those forms is
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anathema to most Americans.

3

filing of forms will be required if the

4

tax collection system is to work,

5

especially since more than 90 percent of

6

sales of works by living artists are

7

private sales and not sales at auction.

8

can assure you that any system for the

9

registration of the sales of art in this

And the

I

10

country will be tremendously unpopular and

11

will meet with real resistance from

12

collectors.

13

There may be other systems

14

suggested based upon one or another

15

European model.

16

small, European country will not

17

necessarily work here.

18

But what works in a

Those who suggest the French

19

model might also consider whether the

20

French market for contemporary art today

21

has any real viability, and what has happened

22

to the French market in the past thirty or forty

23

years.

24

suite, but Paris is certainly no longer a

25

great center of contemporary art.

It is not necessarily because of droit de

The
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great centers of contemporary art are New

3

York and London, which, curiously enough,

4

are two of the jurisdictions which do not

5

have the droit de suite.

6

What is most unfortunate about

7

the proposal for this resale tax is that

8

it divides the art community.

9

gentleman from VAGA who was here this

The

10

morning to testify for the right conceded

11

the artists members of his own

12

organization are divided on the issue.

13

is by no means the case that all artists

14

support the proposal.

15

difficult for anyone to say no when the

16

government comes and says, "do you want some

17

money?"

18

Senate hearings, more than forty of America's

19

most important artists submitted a

20

statement in opposition to the proposal.

It

I must say it's

Nevertheless, in the course of the

21

Let me read to you from a letter

22

from Elaine de Kooning, who was married to

23

Willem de Kooning, one of our greatest

24

living artists.

25

shortly before her death, was in connection

This letter, written
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with the hearings on the Kennedy Bill.

3

And I am quoting.

4

"Artists appreciate Senator

5

Kennedy's efforts in their behalf, but it

6

seems to us that one provision of the law

7

he is proposing is counter-productive.

8

is a 'Fat Cat' provision which would

9

benefit very few artists, those least in

It

10

need of help, artists whose work has

11

increased greatly in value over the years.

12

"It is comparable to the law

13

sUbsidizing farmers with enormous holdings

14

while small farmers are going bankrupt all

15

over the country.

16

"The majority of artists who barely eke

17

out a living (if they're lucky) from the

18

sale of their work would not be helped by

19

this law in any way.

20

discourage collectors from buying art.

21

have not met a collector who is in favor of it.

22

"As it is, the bookkeeping

It would most certainly

23

involved in the sale of a single work of

24

art is already burdensome: name of work,

25

measurements, date, provenance, slides,

I
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photographs, price, commission, discounts,

3

name and address of purchaser, date of

4

sale -- all to go into an artist's file (if

5

the artist is organized enough to have

6

files) .

7

"For the artist who sells his

8

work, the bookkeeping entailed in

9

registering each and every sale is

10

appalling to contemplate.

11

selling a work of art is not like buying

12

or selling an automobile or a house,

13

transactions that generally do not exceed

14

one a year.

15

the space of one year might barely cover

16

an artist's expenses.

17

register each one invokes George Orwell's

18

1984.

19

governmental bureaucracy required to

20

handle all the paperwork!

Buying or

The sale of fifty works during

To be forced to

And one shudders to think of the

21

"Willem de Kooning -- certainly

22

one of the artists who would most benefit

23

from this law -- has seen work that he sold

24

for a few hundred dollars in the forties

25

and fifties re-sell for millions, of which
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he received not one penny.

3

against this law.

4

who bought his work before he was famous

5

are rewarded by the increase in value.

6

was these collectors who helped him to

7

continue painting by enabling him to pay

8

for art materials and food and rent when

9

there were no critics to sing his

Yet he is

He is happy that people

10

praises.

11

established, after all, by subsequent

12

collectors."

13

It

And his present value was

She suggests other laws, and I

14

won't go into that.

15

MR. OMAN:

You can submit it for

16

the record, and it will be included as a

17

permanent part of the record.

18

MR. EDELSON:

19

Likewise, let me quote a

Thank you, sir.

20

statement by Leo Castelli, which appeared

21

in the New York Times on February 8, 1992.

22

For the benefit of those who may not have

23

heard of Leo, let me say that he is the

24

dean of American dealers in works of

25

living artists, whose devotion to artists
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over the years is well-known.

Leo

3

said of the proposal, and I am quoting:

4

5

"I think it would have the same kind of

6

lack of success if it were developed

7

nationally; it's just interfering with the

8

freedom of exchange, and that never

9

works."

10

Finally, I want to respond to

11

the argument most frequently made in

12

support of the proposal for mandatory

13

profit sharing, or the resale royalty, or

14

whatever else it can be called.

15

argument, briefly stated, is that it is

16

only fair that the artist who creates a

17

work and sells it to another should share

18

in the monetary reward which results from

19

the artist's creative genius -- that it is

20

unfair that the artist, who is really

21

responsible for the profit, should receive

22

nothing for his or her efforts.

23

That

But artists do profit when their
\

24

works are resold at higher prices.

25

Frequently, artists still hold in their possession
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3

works which they have created, which become

4

more valuable.

5

because his or her later works are also

6

sold at higher prices.

7

most works decline in value, one may ask

8

whether the artist should participate in the

9

profits, but not the losses.

Second, the artist shares

Finally, since

No one

10

expects the artist to share in a loss,

11

that would be unfair.

12

and should be entirely on the collector.

13

But if the collector bears the risk of

14

loss, as he or she should, why should the

15

collector not be entitled to the entire

16

profit as a reward for his or her

17

considerable risk.

18

collector, whose purchases ultimately

19

support the artist.

20

artists be treated fairly.

21

important that collectors be treated

22

fairly.

23

The risk of loss is

This is fair for the

It is important that
It is also

How, for example, would

24

collectors react to a proposal that they

25

must pay an artist even when they lose
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money in supporting the artist.

3

mentioned before what about inflation,

4

suppose a collector buys a work in 1980

5

for a thousand dollars and sells it in

6

1992 for $1200, most of that is probably

7

inflation.

8

tax on that?

9

Somebody

Why should the collector pay a

We know from the experience of

10

Eastern Europe that government

11

interference in the market, however

12

well-meaning, can have serious

13

consequences.

14

therefore, interfere only with great care,

15

lest more harm than good result from its

16

action.

17

A government must,

This is such a case.
There is much that can and

18

should be done for our artists, who are a

19

great treasure and material resource.

20

Improved health care, which has been

21

mentioned, for example, comes to mind.

22

There are many things that the government

23

can do to help artists who need help.

24

proposal for a tax on art, for mandatory

25

profit sharing, will help those artists

The
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who least need help, at the expense of

3

those who most need it.
For this reason, we oppose the

4
5

proposal as unworkable and ultimately not

6

in the best interest of artists.

7

Thank you.

8

MR. OMAN:

9

Mr. Edelson.
Our cleanup hitter today is Mr.

10
11

Thank you very much,

Zuckerman.

Mr. Zuckerman, you have the floor.

12
13

MR. ZUCKERMAN:

Stephen and Gil

14

did such a good job that I am inclined to

15

sit here and say I am persuaded and then

16

shut up because I can add very little to

17

the theoretic argument.

18

If I can add any value at all, it

19

is to speak to you as somebody who is in

20

the middle of the resale market.

21

the world's largest resale market maker.

22

And I'm here to tell you today that as

23

somebody who makes his living 12 or 14

24

hours a day doing what everybody else is

25

talking about, we are absolutely convinced

We are
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that if an additional tax is imposed on

3

top of the state and federal income tax it

4

will simply depress prices, it will impair

5

the market, and it will send business away

6

from the united states and back to European

7

jurisdictions which have not imposed the

8

tax.

9

two or three percent in a commission,

We know that differences as small as

10

in a competitive situation where we

11

are trying to win business from another

12

auction house, will either attract or

13

deflect a business elsewhere.

14

Sellers have many choices of

15

where to bring their property for resale,

16

but the art market, as others have said,

17

is indeed global.

18

highly portable and will be taken to the

19

jurisdiction in which the cost of the

20

transaction is the smallest.

21

simply a fact of economic life.

22

Major works of art are

This is

However well-motivated the
~esale

23

objective of the

24

tell you that it will have precisely the

25

opposite effect.

royalty is, we can

This point ought to be
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weighed very seriously by the legislature

3

when it considers the resale royality.

4

I would just like to point out a

5

few other studies, and I don't know

6

whether they have been quoted yet.

7

From having made a review of

8

this a couple years ago when the Kennedy

9

Bill was introduced, I learned that droit

10

de suite legislation was first passed by

11

France in 1920.

12

been enacted by Chile, Luxembourg, Norway,

13

Portugal, Turkey, Belgium, Czechoslovakia,

14

Poland, Uruguay, Italy, Germany, and

15

Morocco.

16

known for its thriving contemporary art

17

market.

18

And I think it has since

None of those countries today is

In 1977 we found that a

19

committee of the House of Commons in

20

England undertook a very comprehensive

21

review of copyright laws around the world,

22

specifically looking at droit de suite

23

legislation, so that they could make a

24

recommendation to the Parliament as to

25

whether or not a provision similar to the one
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currently proposed should be adopted.

3

would like to read to you its conclusion

4

about the resale royalty.

5

considered all of the relevant matters we

6

find ourselves unable to recommend the

7

introduction of droit de suite in this

8

country.

9

necessarily fair or logical, and that the

I

"Having

Our view is that it is not

10

main lesson to be drawn from the

11

experience in other countries is that

12

droit gg suite is just not practical,

13

either from the point of view of

14

administration or as a source of income to

15

individual artists and their heirs."

16

own colleagues in Europe report that the

17

practical experience of Germany with its

18

laws is that the cost and administrative

19

burdens greatly exceed the revenues

20

collected.

21

relevant authorities in Italy, Belgium,

22

and Germany are recommending the abolition

23

of those laws in those countries.

24
25

My

We also understand that the

I would like to close my remarks
simply by quoting a statement made in 1978 by
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3

Representative Henry Waxman of California

4

at the time he introduced the first

5

Resale Royalty Bill in the United states House of

6

Representatives.

7

"The benefits to be gained by visual

8

artists by Congressional recognition and

9

by enactment of royalties for them may be

10

Then he said,

outweighed by the harm done."

11

12

I would like to say that we

13

share that concern.

We think that some

14

empirical study ought to be done, as has

15

been previously said, and we are

16

absolutely convinced that an additional

17

tax will not work, and it will impair the

18

market and not enhance it, and that what

19

impairs the market cannot possibly be good

20

£or working artists.

21

Thank you.

22

MR. OMAN:

To accept your

23

premise we must concede that artists don't

24

recognize their own self-interest, that

25

they are doing something that will hurt
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their livelihood in the long run.

3

MR. ZUCKERMAN:

Well, lots of

4

artists, as Gil has said, recognize that

5

the imposition of a tax on the market will

6

hurt their -
MR. OMAN:

7

Certainly, the French

8

have had the resale royalty since 1920.

9

And, certainly, even though you contend

10

and some would probably disagree with you

11

-- that Paris is not now the center for

12

the modern art market, which did raise a

13

few eyebrows when you said that, still in

14

the 1920's and 1930's Paris was the center

15

and the resale royalty did not seem to

16

inhibit it.

17

MR. ZUCKERMAN:

We would have to

18

look back to the 1920's and 1930's and see

19

how much resale royalty was actually being

20

collected.

21
22
23

MR. OMAN:

I agree that an

empirical study is reasonable.
MR. EDELSON:

I always say to

24

people who ask me:

Name me the most

25

important living artists.
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MR. OMAN:

It's a long list,

3

but I would not want to presume.

4

an expert in the field, and we do have

5

experts.

6

extended discussion, I suspect there are

7

three people here who would love to engage

8

you in that discussion.

9

I am not

If you would like to have an

MR. ZUCKERMAN:

Again, I am just

10

testifying as a market maker.

11

is imposed, the market, to a large extent,

12

will go elsewhere.

13

experience.

14

pUblic policy desires, then the tax should

15

be implemented; but I can't believe that

16

is the intended consequence or that it

17

would be good for artists.

18

If the tax

That has been our

And if that is what the

MR. OMAN:

I'm not quibbling

19

with your premise, I am just saying it suggests

20

that there are a lot of artists that

21

aren't able to identify their own self-interest,

22

which is a difficult argument to make.

23

MR. EDELSON:

24

There is, by no means, unanimity

25

What is to divide it?
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among artists about this, as we have

3

pointed out.

4

MR. OMAN:

Right.

5

MR. EDELSON:

There are artists

6

for and against it.

7

before, it's awfully difficult to say no

8

when the government comes to you and says,

9

would you like to have some money.

And, as I said

10

MR. ZUCKERMAN:

11

pointed out, there are two sides.

12

are the artists who produce and the consumer

13

who buy.

14

the consumer who buys and sells, and I am

15

telling you how they behave; the artists

16

may not realize it.

17

MR. OMAN:

But as Gil
There

And based on our daily experience with

Let me make one

18

additional point.

19

Copyrights, I feel an institutional

20

obligation to make the point that we were

21

an extremely efficient administrator of

22

similar funds when we collected $200

23

million for the cable television

24

industry.

25

percent.

As the Register of

Our overhead is less than one
And we are very proud of the
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fact that we are lean and mean and getting

3

more so every day.

4

Mr. Patry.

5

MR. PATRY:

6

My first question is for Mr.

7

Weil.

8

and others who have been opposed to droit

9

de suite make, is that this will actually

10

benefit a small number of people, and the

11

most successful artists.

12

One of the arguments that you make,

I believe in the written

13

material it was mentioned that at

14

sotheby's and Christies, generally, you

15

have to sell your work for $10,000 or

16

more.

17

living artists who sold through Sotheby's

18

and Christies last year, which,

19

admittedly, is a small number.

And there's, what, 219 American

20

If there was a law, however,

21

that applied not just to Sotheby's and

22

Christies, but to other auctions, and

23

certainly to galleries, the number of

24

artists who might benefit would be

25

larger.

Do you agree or not?
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MR. WElL:

I think the number

3

would certainly be larger; but the

4

question is, if you were really passing a

5

law, let's multiply by ten the number of

6

artists who might benefit.

So, we may be

7

talking about one percent.

And let's

8

double that and talk about two percent,

9

and say we are talking largely about sales

10

maybe at the level of $400 or $300.

11

we may be looking at rights of what -- I

12

mean, is this what we need at this point,

13

to set up an enormous apparatus to benefit

14

what is still relatively a handful of

15

people?

16

So,

Let me just say, if we wanted to

17

do something for contemporary artists we

18

could do something very similar, we could

19

put a discriminatory tax on older art.

20

Let's say art made before 1900 carries a

21

sales tax or art tax that was two percent

22

higher than anything else, and that went

23

to older art.

24

something to benefit, really, a very small

25

number of people.

Then we would be doing
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MR. PATRY:

Well, your argument

3

is a variant of the trickle down theory.

4

You propose to benefit the people

5

who can afford to buy art, but not to

6

benefit artists directly.

7

8
9

Are you really saying that you
don't believe droit de suite is worthwhile

10

for artists who make a small amount of money,

11

so that we shouldn't bother with them at all?

12

Let me just give you an example.

In

13

San Francisco an artist, Richard Mayer, said

14

that, yes, indeed he took that small amount of

15

money and reinvested it in supplies and

16

made more money.

Is that -

17

18

MR. WElL:

Let me answer.

And

19

there is an anecdote within an anecdote,

20

because there was a reference in the

21

testimony earlier to the fountain in

22

Ghiradelli Square.

23

the fountain was not sold, the real estate

24

project, Ghiradelli Square, was sold, and

25

included among the many, many parts of

What needs to be told is
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Ghiradelli Square was the fountain by Ruth

3

Saswa.

4

because her fountain was there.

5

overall price of Ghiradelli Square was many

6

of millions of dollars.

7

real estate transaction.

8
9

And Ruth raised a claim of $5,000
The

That was a large

We are dealing here with
incidents which really constantly take us

10

away from the questions who is really

11

going to benefit, who is going to pay.

12

MR. PATRY:

I would actually say

13

that your example was more of an anecdote

14

away from what mine was.

15

MR. WElL:

16

She did testify at the hearing.

Okay.

17

~nd

18

ultimately gave her what the cost of the

19

material would have been if they created

20

it at the time.

my understanding is that they

21

MR. PATRY:

But my question was

22

this:

23

because you would only get $100 for this

24

particular work it's not worth it for us

25

to give it to you, even though you might

Should we say to Richard Mayer,
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reinvest it in creating a new work?
MR. WElL:

3

If the cost of that

4

were jeopardizing the art market as it is,

5

I would say that.
MR. PATRY:

6

And how would giving

7

Richard Mayer $55 jeopardize the art

8

market?

9

MR. WElL:

Because I think this

10

money is not going to come out of thin

11

air, it's going to come out of somebody's

12

pocket, and somebody is going to react.

13

And we don't know what those circumstances

14

are.
MR. PATRY:

15

Let me turn your

16

example around.

If droit de suite is paid on

17

a higher amount for a more expensive work,

18

presumably that is a person who can afford

19

the amount.

20

of degree.

21

percent droit de suite, or even a 15

22

percent, that Mr. Haacke got, that is a

23

fair amount of money.

24

about three percent like it is in France,

25

and it's three percent on a sale of work

Obviously, it's a matter
If you are talking about a 25

If you are talking
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of art by somebody who can afford to pay a

3

million dollars, or something, it's not

4

self-evident, at least, that that three

5

percent is an imminent

6

market.

7

dange~

MR. ZUCKERMAN:

to the art

That is like

8

arguing that New York ought to raise its

9

incremental tax rate on the top ten

10

percent of its wage earners.
Do you think they are not

11
12

portable, they won't go elsewhere?

13

The point I am trying to make

14

is, you don't just look at the one artist

15

who gets $100.

16

range on the economics of the market

17

you'll do something radical which will

18

upset the very functioning of that

19

market.

20

the tax that the transactions will still

21

occur.

22

If you impose a structural

You need to be sure if you impose

MR. EDELSON:

Don't you

23

think if you raise the New York sales tax,

24

which is now eight-and-a-quarter percent, by

25

three percent, that the increase would have
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an effect on sales in New York?

3

MR. PATRY:

I wanted

4

to find out what are the current taxes and

5

commission fees on works of art that you

6

sell.

7

is the average commission that a dealer

8

charges for a sale of a work?

For dealers, what

9
10

MR. EDELSON:

Is that in the

primary market or resale?

11

MR. PATRY:

12

be interested in both.

13

MR. EDELSON:

Well, I would

Well, it depends

14

on the art.

15

as 33 percent or as high as 50 percent,

16

depending on the saleability of the

17

artists.

18

For some artists it's as low

And on a resale it's obviously

19

negotiable.

20

five percent to 15 to 20 percent,

21

depending, again, on the work and the

22

value of the work.

It could be anywhere from

23

MR. PATRY:

24

figures been fairly standard?

25

Have those

Has it been that way
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for the last three years or -

3

MR. EDELSON:

I think by and

4

large the commission may go up slightly,

5

especially in the primary market, because,

6

as you know, it is an extremely risky

7

business.

8
9

As a matter of fact, our experience
is that most fewer than 25 percent galleries

10

who are dealing in contemporary art -- the

11

riskiest kind of art to sell -- do not

12

last for five years.

13

risky business and not a terribly profitable

14

business.

It is an extremely

15

16

MR. PATRY:

When those

17

commission fees went up, did people

18

undertake an empirical study to decide

19

whether the increase in those commission

20

fees would depress the market, jeopardize

21

the market, or send the sales to other places

22

that had lower commissions?

23

MR. EDELSON:

Yes.

But one

24

thing that the dealers recognize is that

25

they are also competing with my friend,
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Mitchell Zuckerman, at the auction house,

3

and if their commission goes up those

4

people will go to the auction house.

5

If the auction houses in the united states

6

don't make them a decent offer, they will

7

go abroad.

8
9

So, yes, indeed, the commission
rate that dealers charge on a resale is

10

very much in tune.

And to the extent that

11

they do raise that they stand to lose

12

business, absolutely.
People in that market are very

13
14

conscious of how much will it cost me, and

15

it makes economic sense.

16

taxes.

17

the price of civilization, but it's

18

one thing to say it in the abstract, and another

19

thing to want to pay it.

Nobody likes to pay

And -- you know -- taxes are

20

21

And I am afraid that

22

it's easy to say to collectors, well, you

23

are wealthy, you can afford it.

24

easy to say that to somebody who is

25

wealthy, boy, you are rich, you can

It's
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afford that.

3

at you.

4

Then watch them come back

MR. OMAN:

I remember several

5

years ago in connection with the opening

6

of the Hirshhorn Museum in Washington,

7

Barbara Walters interviewed Joseph

8

Hirshhorn.

9

him earnestly in the eye, and said, "what,

She leaned forward, looked

10

Mr. Hirshhorn, has given you the utmost

11

satisfaction?", expecting him to say

12

building a wonderful art collection or

13

building a great museum.

14

"Well, Barbara, that is easy, it was making

15

all the money."

16

And he said,

We have spent a great deal of time here

17

today talking about money and very

18

little about art.

19

MR. EDELSON:

I can say

20

something else about Joe Hirshhorn; he,

21

by the way, never made money on art, that

22

I know of, and he gave it to the country,

23

which I think is

24

were trying to sell to Joe Hirshhorn,

25

~

great thing.

If you
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4

he was very conscious of the price he paid,

5

and if you didn't meet his offer he went

6

somewhere else.

7

this is true of many collectors today

8

there is considerable negotiation involved

9

in the sale of works of art, considerable

10

negotiation, and, yes, discount prices and

11

increases are all important.

12

Frequently -- and

This is not only the case,

13

by the way, with people who are

14

speculators or investors; it is true of

15

collectors as well.

16

MR. PATRY:

Just to make sure I

17

understand, what fees are charged to

18

buyers by auctions on average?

19

MR. ZUCKERMAN:

At most auctions

20

in London, New York, and in the united

21

states, the transaction cost is split

22

fairly evenly between the seller and the

23

buyer.

24

standard commission of ten percent to the

25

seller and a standard commission of ten

We, for example, charge a
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percent to the buyer.

3

Now, in making the -

4

MR. WElL:

5

MR. ZUCKERMAN:

6

Sales tax.
I'm coming to

that.
In making this economic

7
8

decision, we can't make a market unless

9

people bring us things to sell.

Our

10

business is entirely supply-driven in the

11

resale market because we are a broker.

12

What I'm talking about is

13

our very serious concern that a tax will

14

deflect sellers.

15

the market, he has to pay the commission,

16

the capital gains tax, and the commission on

17

resale.

18

other costs associated with the transaction.

The seller brings his product to

And there are sales taxes and

19
20

21

A buyer who does not have a resale

22

certificate in New York City has to pay

23

an 8-3/4 percent sales tax, and

24

whatever other costs are incurred in

25

moving the art from the auction floor to
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his floor.

3

from a dealer.

4

here, compared to other venues in the

5

world, are already significant.

6

The same thing occurs when he buys
So, transaction costs

If you layer additional transactional

7

costs on top of that, it is

8

absolutely certain that you will deflect

9

some portion of business elsewhere

10

into jurisdictions with lower

11

transaction costs.

12

MR. PATRY:

What if the European

13

community were to adopt a resale royalty,

14

that would include England?

15

MR. ZUCKERMAN:

Yes.

We'd be

16

very happy about that, because our business

17

would increase, and that would be

18

good for the artists.

19

And then, you are right, people

20

would have no place else to go, and the

21

entire sea level would rise altogether.

22

So, if you want to do it here you've got to

23

make sure you do it in the other places in order

24

not to drive more business underground.

25

businesses underground doesn't benefit the artist

Driving
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nor those of us in the above-ground economy.

3

4

MR. WElL:

I think it's also

5

noteworthy that the Swiss Legislature just

6

voted down a droit de suite.

7

imagine that the Swiss Legislaure

8

envisioned switzerland continuing to

9

be an art market haven for just that

10

I would

reason.
MR. EDELSON:

11

The other problem

12

with the droit de suite, of course, is

13

that it certainly doesn't provide an

14

incentive to collect contemporary art.
People who care about art care

15
16

about a lot of art, and they are also

17

movable from one area to another.

18

MR. OMAN:

19

MR. PATRY:

20

MR. OMAN:

Any other questions?
No.
Thank you all very

21

much.

22

grateful for your views, and they will be

23

fully considered in the course of

24

preparation of the report.

25

It was a provocative panel.

We are

I thank all of the witnesses for
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4

their excellent presentations.
We have a great deal to consider
as we prepare our report.

5

Thank you all very much.

6

The hearing stands in recess

7

subject to the call of the chair.

8

Thank you.

9

(Time noted:

10
11

12
13

14
15
16
17
18
19
20

21

22
23

24
25

4:00 p.m.)
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