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FOREWORD

This committee print is the fifth of a series of such prints of studies
on Copyright Law Revision published by the Committee on the Judi-
ciary Subcommittee on Patents, Trademarks, and Copyrights. The
studies have been prepared under the supervision of the Copyright
Office of the Library of Congress with a view to considering a general
revision of the copyright law (title 17, United States Code).

Provisions of the present copyright law are essentially the same as
those of the statutes enacted in 1909, though that statute was codified
in 1947 and has been smended in & number of relatively minor respects.
In the half century since 1909 far-reaching changes have occurred in
the techniques and methods of reproducing and disseminating the
various categories of literary, musical, dramatic, artistic, and other
works that are subject to copyright; new uses of these productions
and new methods for their dissemination have grown up; and indus-
tries that produce or utilize such works have undergone great changes.
For some time there has been widespread sentiment that the present
copyright law should be reexamined comprehensively with a view to
its general revision in the light of present-day conditions.

Beginning in 1955, the Copyright Office of the Library of Congress,
pursuant to appropriations by Congress for that purpose, has been
conducting a program of studies of the copyright law and practices.
The subcommittee believes that these studies will be a valuable con-
tribution to the literature on copyright law and practice, that they
will be useful in considering problems involved in proposals to revise
the copyright law, and that their publication and distribution will
serve the public interest.

The present committee print contains the following three studies
relating to certain limitations on the scope of copyright: No. 14,
“Fair Use of Copyrighted Works,” by Alan Latman, formerly Special
Adviser to the Copyright Office; No. 15, “Photoduplication of Copy-
righted Material by Libraries,” by Borge Varmer, Attorney-Adviser of
the Copyright Office; and No. 16, ‘“Limitations on Perfornung Rights,”
by Borge Varmer.

The Copyright Office invited the members of an advisory panel and
others to whom it circulated these studies to submit their views on
the issues. The views, which are appended to the studies, are those
of individuals affiliated with groups or industries whose private in-
terests may be affected by copyright laws, as well as some independent
scholars of copyright problems.

It should be clearly understood that in publishing these studies the
subcommittee does not signify its acceptance or approval of any
statements therein. The views expressed in the studies are entirely
those of the authors.

Joserr C. O'MaHONEY,
Chairman, Subcommittee on Patents, Trademarks, and Copyrights,
Committee on the Judiciary, U.S. Senate.
m



COPYRIGHT OFFICE NOTE

The studies presented herein are part of a series of studies prepared
for the Copyright Office of the Library of Congress under a program
for the comprehensive reexamination of the copyright law (title 17 of
the United States Code) with a view to its general revision.

The Copyright Office has supervised the preparation of the studies
in directing their general subject matter and scope, and has sought to
assure their objectivity and general accuracy. However, any views
expressed in the studies are those of the authors.

Each of the studies herein was first submitted in draft form to an
advisory pancl of specialists appointed by the Librarian of Congress,
for their review and comment. The panel members, who are broadly
representative of the various industry and scholarly groups concerned
with copyright, were also asked to submit their views on the issues
presented in the studies. Thereafter cach study, as then revised in
the light of the panel’s comments, was made available to other in-
terested persons who were invited to submit their views on the issues.
The views submitted by the panel and others are appended to the
studies. These are, of course, the views of the writers alone, some of
whom are affiliated with groups or industries whose private interests
may be affected, while others are independent scholars of copyright
problems.

AreE A. GoLDMAN,
Chaef of Research,
Copyright Oﬁce.
Arraur FisHer,
Register of Copyrights,
Library of Congress.
L. Quincy Mumrogp,
Librarian of Congress.
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LIMITATIONS ON PERFORMING RIGHTS

The “performmg rights” to be considered in this study include not
only the right to ! perfonn dramatic or musical works, but also the
sorresponding rights to “deliver” nondramatic literary works and to
‘exhibiL” motion picturos All of these are commonly spoken of as
the “performing rights.”  The right to perform literary or musical
works (dramatic and nondr: (Ll]]dtlc) is dealt with in Part A of this
study. 'The right to exhibit motion pictures, since it has developed
differently and involves somewhat different aspects, is dealt with
separately in Part B. The same scparation is made in the Analysis
of Busic Issues in sections 1 and 11 of Part C.

Excluded from this study is the special problem of the exemption
in section 1(c) of the present copyright statute for the rendition ol
music by coin-operated muchines (the so-called ““ jukebox exemption”).
That exemption has been the subject of special consideration by
Congress over the past several years, most recently in the Senate
dunna the 85th Congress. See S. 1870, 85th Congress; hearings be-
fore subcommittee of the Senate Committee on the Judiciary, April
23-25, 1958, on S. 1870; and Senate Report No. 2414, 85th Congress.

A. Perrorving Ricurs IN LiteErary aNp Musican WORKsS

I. LEGISLATIVE HISTORY OF THII PUBLIC PERFORMING RIGHTS AND
THE “FOR PROFIT’ LIMITATION IN THE PRESENT COPYRIGHT
LAW

The author’s public performing rights ' were first included in statu-
tory copyright in respect to dramatic works by the act of August 18,
1856.% In the act of January 6, 1897 3 the public performing rights
were extended to musical works.  Neither the 1856 nor the 1897 act
contained any spocdm lmntahons on the new rights, except that they
related only to “public’” perforinances.

The 1909 act* [urther extended the public performing rights to
works prepared for oral delivery. At the same time, the act imposed
the “for profit’’ limitation on the performing rights in works pre-
pared for oral delivery and musical works but not on the performing
rights in dramatic works.

Finally, by the act of July 17, 1952,° the author’s public performing
rights were extended to nondramatic literary works, subject to the
“for profit’’ limitation.

While the public performing rights thus date back to 1856, the
history of the “for profit” limitation begins with the copyright reform

1 For the purpose of this paper, the words “performing rights” and ‘‘performance’ are used in relatlon
to all ty J)es of presentations, deliveries and performances, etc., and they inciude the presentatlon of live and
recorded performances as well as performances given by means of broadeasting and telecasting and by means
of radlo and television recelvers,

211 STAT. 138 (1850).

329 STAT. 481 (1897).

4 35 STA'T. 1075 (1909).
566 STAT. 752 (1952),
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of 1909. "The first of the general revision bills ® introduced in con-
nection with the 1909 refortn imposed the “for profit”” limitation only
on the performing rights in lectures, sermons, addresses, and similar
works prepared for oral delivery.  The provision ean be traced back

to a memorandum dreaft bill © prepared ut a very carly stage ol the
drafting of the 1909 project. But the source material does not ex-

plain w hv what “for profit” limitation initially was imposed only on
the performing rights in this specifie class of works.

However, (lmmg the hearings helore the ITouse and Senate Com-
mittees on Palents in June 1906,% the “lor profit” limitation was
discussed i connection with seetion 1{f) which provided for public
performing rights in music, wiith no limitation.

Section 1([) was criticized from vavious sides by people who feared
that the provision would unduly restriet the free enjovment of musie
and thus interfere with legitimate public inferests.  Some felt that
copyright should not extend to performing rights,® while others, who
did not consider such rights as outside the proper scope of copyright,
argued that they should be limited to certain performances of vital
interest to the author.’®  To compromise the various views suggested,
Mr. Arthur Steuart, a representative of the Ameriean Bar Association,
proposed to limit the author’s public performing rights in musical
works to public performauces for profit.!! He gave the following
reasons for his proposal:

So far as the introduction of the word “profit’”” i concerned, in the first line of
that section, there has been a very great protest on the part of many peopl:
against the drastic nature of this bill, proposing to punish the public performanee
of copvrighted music.  Now, that ix the present law.  The present law is just as
drastic as the present hill in the probibition of the use of copyrighted musie. |
have conferred with many of the musie publishers, and 1 find that none of them
have any objection to the introduction of the words “for profit’”” * * * wo (hat
the introduction of the words “for profit’”’ in that elause will, 1 think, relieve the
clause of all of the objections which have been made against it by those who think
it is too drastic a restraint upon the free enjoyment of musie.!?

While the “for profie” limitation was extended to muscial works,
the same was not true of dramatic works. The final report on the
bill ¥ gave the following cxplanation for the different treatment
accorded to dramatic works:

There has been a good deal of discussion vegarding subsection () of Secetion 1.
This section is intended to give adequste protection to the propricter of w
dramatic work, 1t is usual for the author of a dramatic work to vefrain fron:
reproducing coples of the work for sale. Tle does not usually publish his work in
the ordinary acceptation of the term, and henee in such cases never receives any
royalty on copies sold, * * * If an suthor desires 1o keep his dramatic work in
unpublished form and give public representations thereof only; this right ~hould
he fully secared to him by law. We hiave endeavored to so frame this paragraph
as 10 amply seeure him in these rights. 4

6 8, G330, 50th Cong., Ist Sess. (1966).

T T.8. COPYRIGIT OFFICK BULL. No. 10 (1905),

& Flearings Before the Touse and Senate Commitlees on Palents on S. 6330 and II.R. 19858, 59th Cone., 1st
Sess. (June 1906).

974, at 173, 174.

10 Id. at 200, 201

U HHearings Before the TTouse and Senate Committees on Paten?s on S. 6330 and IT.R. 19853, 50th Coug., 1st
Sess., at 161 (Dec. 1906).

12 Id, at 162.

u [I.R. REPORT No. 2222, 60th Cong., 2d Sess. (1909).
M Id. at 4.
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Stephen P. Ladas in his work on international copyright adds
another argument.  He says:

The law considers that persons attending a performance of a dramatic work will
not ordinarily attend a second performance of the same work and thercfore an
unanthorized performance, thoush gratuitous, will enuse the aunthor a monetary
loss, by depriving him of a potential audience.®

Sinee 1909, the only change in the copyright law of interest in con-
nection with public performing rights and the “for profit” liniitation
was brought about by the act of July 17, 19521 This act extended,
among other things, the author’s public performing rights to nondra-
matie literary works.

The first bill"” introduced for this purpose placed the performing
rights in nondramatic literary works in scction 1(d) concerning dra-
malic works, thereby giving these new rights the same wide scope as
dramatic performing rghts. The Copyright Office suggested that the
new rights be subjected to the ‘“for profit’”’ limitation. The views of
the Office were expressed in a letter of April 26, 1951 from Mr. Arthur
Fisher, then Acting Register of Copyrights, to Congressman Bryson.
The letter which was offered for the record during the Licarings on the
hill,® contained the following statement:

H.R. 3589 in ils present form extends the coverage of subsection (d) to literary
works not enumerated in subsection (¢), and thus, if enacted, would grant to such
works all public performance rights even if not for profit. This might have the
result that a tecacher reading exeerpts from a copyrighted textbook in a schoolroom,
a minister reading from a literary work in a church, a scientist at a convention,
or a speaker at a civic meeting would be held to have infringed the copyright. Tt
may be questioned whether such a result would be in the public interest.

With respect to performing rights in literary works other than dramnas, this office
is theretfore of the opinion that the limitation “for profit’” should be added.t®

The “for profit”’ limitation was discussed at great length during the
hearings, both in its general application and its specific’application in
relation to nondramatic literary works.

Mr. John Schulman, representing the Author’s Lieague of America,
criticized the “for profit’’ limitation in the following terms:

I think that if this exelusive right velated to public performances that would
be sutlicient safeguard and we would not have to have the limitation of a publice
performance at a profit.  Sometimes it is diflicult to determmine whether a huge
performance, which actualiy is for some money-malking purpose, is a performance
for profit or not, but, nevertheless, it is a public performance which cuts into the
author’s utilization of this work.

Now, there is no suggestion that it relates to private performances, for in-
stance, in the schools or any place of that sort. Those would be private perform-
ances over which no econtrol could be exercised, and that is why I fecl that the
public is armply protected when the right relates to public performances. * * * 20

Mr. Herman Finkelstein, representing ASCAP, suggested that the
doctrine of fair use would protect the public interest sufficiently.®

B2LADAS, TIHIEINTERNATIONAL PROTECTION OF LITERARY AND ARTISTIC PROD-
LRTY, 783 (1938).

1866 STAT. 752 (1952).

17 1{.R. 3589, 82« Cong., 1st Sess. (1951).

18 [fearings Before Subcormnmitlee No. 3 of the Judiciery Committee, House of Representatives, 82d Cong.,
1st Sess. (1951).

10 Id. at 14.

0 Jd. at 12,

2 Jd. ol 26, 27.
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_Mr. Arthur E. Farmer, counsel to the American Book Publishers
Council, Inc., also felt that the “for profit” Hmitation should be
owmitted. He said:

_ Now, why not inelude “for profit”? Well, T should say that you should not
include “for protit” for threc outstanding reasons.

Qn(», there is no more reason for putting a “for profit” provision with respect
to literary works other than dramatic works than there has been for 40 years with
respect to dramatic works. It has worked beautilully, There has not been q
flond of lawsuits.

Second, any reasonable use, noncompetitive, is simply “fair use’” and woud not
give rise to a cause of action,

Third, and affirmatively, if you put in “for profit’” you will repeat the anwitting
mistake of the 1909 Act, that is, not taking inte account, the techuolurical advanc., -
ment.  That iy what T have mentioned abont broadeasting and telovison sta-
tions operating not for profit. 1 am not talking about a sustaiuiag paowrom or o
station which operated for profit.  That would come in even it you did not have
“for profiv’’ in it, but you are getting 2 eraduul inercase of the nonpront statione.
You are going to have that, and the Army has shown that your are going 1o hiye
and increase in your recordings rather than yonr printed word as textnal
malerinl.22

The argnment for omitting the “for profit” limitation was criticized
from various sides. At the cJose of the hearings the Conunittee nu
Copyright of the Association of the Bar of the City of New York sub-
mitted a statement for the record. The statemnent coutained the
{ollowing reconunendation:

The commitiee on copyright recommends very strougly that the protection ae-
corded 1o {he performance of copyrighted nondramatie literary works should he
fimited to public performance for prolit.

The omission from the bill of the words “for profit” affects adversely ouly
chireh servieces, school commencements, Fourth of July ceremonies in publie
squares, and the like. It will not be possible for a minister to read an inspira-
tional copyrighted peem at a funeral service, for a child 1o recite such a pocem at,
a school commencement, or for a speaker to recite such a poem at i public cere-
money, without a Heense.  Obviously, it may not be practicable for the churchos,
sehools, and public asseiblies to make licensing arrangeinents * ¥ %23

The committee report 2 summarized the argument for the “for
profit”’ limitation in words almost identical to those used by the
Copyright Office in its letter of April 26, 1951.%

Generally, the argument for the “for profit’” lunitation has centered
around the public interest 1n certain civie, educational, and religious
activities. The desire of Congress to protect these activitics s indi-
cated also by section 104 of the copyright law, which jrrovides:

That nothing in this title shall be so construed as to prevent the performanes
of religious or secular works such as oratorios, cantatas, masses, or octavo choruses
by public schools, church choirs, or vocal societies, rented, borrowed, or obtained
from some public library, public school, church clioir, or vocal socicty, provided
the performance is given for charitable or educational purposes and not for profil.

1t is not elear why this provision was included in the 1909 act,
Inasmuch as it also contains the “for profit” limitation, it would
seemn thal the particular activities mentioned therein are already
protected by the general “for profit” limitation in section 1. At
most, the provision is evidence to the effect that the activities men-
tioned therein are those which Congress found most descerving of an
exemption from the author’s performing rights.

%14 at 36, 37,

1 Id. at 42, 43.

HH. K. REP. NO. 1160, 82d Cong., 1st Sess. 1 {1961).
% Id, at 2. See also hearings, supre, nots 19, at 14 (1951).
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1I. COURT DECISIONS INTERPRETING ‘‘PUBLIC PERFORMANCE" AND
THE “FOR PROFIT’’ LIMITATION

In only a few cases have the courts been presented with the ques-
tion of what constitutes a “public” performance. These cases will
be noted in passing. The more difficult and significant question has
been the scope of the “for profit” limitation. Although the words
“for profit” as such may seem clear and well defined, the complica-
tions of modern economic conditions render them ambiguous in cer-
tain situations, and it has takeun a number of court decisions to give
them a more precise meaning. Specifically, the courts have had to
deal with practical situations where the profit element in a public
performance was more or less indirect.

The first important case to deal with such a situation was John
Chureh Co. v. Hillard Hotel Co. (221 Fed. 220 (2d Cir. 19153).%  The
litigation involved a musieal composition which had been performed
in the dining room of a hotel belonging 1o the defendant  ‘The case
turned upon the meaning of the words “for profit’”’ and the court held
that the performances in question were not for profit inasmuch as no
admission fee or other direct fee had been charged to the patrons hear-
ing the performances.

It was argued for the plaintifl that the performance of musie 1 the
hotel restaurant was a means of attracting paying customers and hence
was for profit although no direct fee was charged for the music, but
this contention was overruled by the court.

The Hillard case was followed shortly by Herbert v. Shanley Co.
(222 Fed. 344 (S.D.N.Y. 1915)), involving somewhat similar facts.
The song “Sweethearts’” from Victor Herbert’s comic opera of the
same name had been performed in the defendant’s restaurant.  Vietor
Herbert and three otlier persons who wrote the Iyries to Herbert's
music sued for copyright infringement, contending that the perform-
ance in question infringed the copyright in the dramatico-musieal
worl. Apparently the plaintiffs did not contend that the perform-
ance was for profit but rather relied upon the ruie that draniatico-
musical works cannot be performed publiely without perniissivin even
though the performance is not for profit,

The case was decided against the authors, the decision being ha.-od
partly on the fact that a separate copyright liad been secured in the
song ‘“‘Sweethearts’ and partly on the holding in the Fllarl case 1hat
public performance of a work in a restaurant is not a performance
[or profit.

On appeal, the circuit court upheld in substance the decision of ti.e
court below. The opinion of the circuit court (229 F. 340 (C.C.A.N.Y.
1916)) concluded:

That the copyright of the song ‘‘Sweethearis’’ as a separate musical composi-
tion, even if valid, is not infringed by its being rendered in a public restaurant
where no admission fee is charged. although the performer is privately paid for
rendering it by the proprietor of the resort.

Both the Hillurd and the Shanley cases were appealed to the Su-
preme Couri (242 U.S. 591, (1916)). Deciding the two cases to-

2 Discussed in 81 CENT. L.J. 3.
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gether, the Supreme Court reversed the decisions below. Justice
Holmes, who delivered the opinion for a unanimous Court, concluded:

If the rights under the copyright are infringed only by a performance where
money is tuken at the door, they are very hinperfectly protected.  Performances
not different in kind from those of the defendants could be given that might com-
pete with and even destroy the success of the monopoly that the law intends the
plaintills to have. I is enough to say that there is no need to construe the
statute so nwrrowly.  The defendants’ performances are not  elecmosyuary.
They are part of a tetal for which the publie pays, and the faet that the price of
the whole is attributed (o a particular item which those present are expected to
order is not important. It is true that the music is not the sole object, but
neither is the food, which probably could be got cheaper elsewhere.  The object
is a repast in surroundings 1hat to people having limited powers of conversation,
or disliking the rival noises, give a Juxurious pleasure not to be had from eating
a stlent mead  HOmusie did not pay, it would be miven up.  If it pays, it payvs
out of the jsublic’s poeket.  Whether iv pays or not, the purpose of employing 1t
is profit, and that is enough.

The “for profit” limitation was again at issue in Harms v. Cohen
(279 Fed. 276 (D.C. Pa. 1922)), dealing with the public performance
of music i a motivn preture theater,  The case goes back to the era
ol the stent moticn pretures when music was played as a live accom-
paniment to the silent actions ol thie sereen. The defendant contended
that no charge was made Jor the privilege of listening to the playing
of musie, and that the musie was purely incidental, and not a part
of the motion picture exhibited by Inm m the conduct of his motion
pieture business.  But the court, following the Supreme Court ruling
in the Shanley case, overruled these coutentions, holding thut the
performances in question were for profit.

The same result was reached in M. Witmark & Son v, Pastime
Amusement Co. (298 I, 470 (E.D.S.C. 1924)).# The litigation in-
volved a song, also by Vietor Hevbert, entitled “Kiss me Again”
which had been played by an orgunist in a film theater.  Later, in
Iroing Berlin, Inc. v. Daigle, Svme v. flusso (31 F. 2d 832 (5th Cir.
1929)), the playing of reeords of copyrighted songs in a {iln theater
was held to indringe the right of publie performance for profit.

As alrewdy indieated, the above cases are all from the silent film
era.  Uhie situation is somewhat diflerent in regard to sound filmms.

In fumous Music Corp. v Melz (28 10 Supp. 767 (W.D. La, 1939)),
an amlogy was drawn with the above-mentioned Zreing Berlin casc.
It was bield that the playing of the sound track of a film was an
infringement of the performing rights.  However, it should be noted
that the ruling was based upon the fact that the film producer had
not been authorized to use the music in his film.  In other words,
there was infringement “at the source,” and the decision did not state
what rule should be applied to a sound track recorded with due per-
tuission from thie authors,

This problem has been settled i regard to ASCAP and ASCAP
inembers by the ASCAP Domestic Consent Decree, Civil Action No.
15-95, amended final judgment, entered March 14, 1950,  Aecording
to section 1V, subscetion (KE), ASCAP is enjoitned and restrained
from—

Grauting to, cuforeing against, colleeling any moneys from, or negotialing with
any motion picture theater exhibitor concerning any motion picture performance
rights;

¥ Discussed in 10 ST. LOUIS L. REV. 69.
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and according to section X1I, subsection (B), the members of ASCAP
arc prohibited from—-

granting a synchrouization or recording right for any musical composition to any
motion picture producer unless the member or members in interest or ASCAP
grants corresponding motion picture performance rights in conformity with the
provisions of this judgment.

The BMI Consent Decree, Civil Action No. 459, modified consent
decree, entered May 14, 1941, does not contain any similar provisions.
However, that is probably due to the fact that BMI does not acquire
any film recording rights froni its members. In any case, there is
fittle reason to believe that BMI or other performing rights socicties
would be able to follow another course than that outlined for ASCAP.
The same probably applies to individual authors who are not members
of any of the socicties. In any event, there seem to be no instances
of infringement suits against film exhibitors for showing films con-
taining copyrighted music recorded on the sound tracks with the
permission of the respective authors. Hence, film music can usually
be considered as “cleared at the source.” #

The above-stated practice, however, does not seem to alter the
fact established during the silent film era that performances rendered
in connection with the commercial exhibition of silent films are public
performances for profit, a fact that is relevant for example in regard
to the playing of phonograph records before or after the showing of a
film.

As the problem of public performance for profit had conie up in
regard to hotels, restaurants, dancehalls, film theaters and other
public places, it was inevitable that it should arise also in connection
with the growing broadcasting industry.

In M. Whitmark & Sons v. L. Bamberger & Co. (291 K. 776 (D.N.J.
1923)) # the defendant had broadcast over its radio station a copy-
righted song entitled ‘“Mother Machree.”” The only point at issue
was whether or not the performance thus rendered was “for profit.”

The defendant, a large department store in Newark, N.J., operated
the radio station, WOR, from which vocal and instrumental concerts
and other entertainment and information were broadcast. From
time to time the station would also broadcast the following slogan:
“L. Bamberger & Co., One of America’s Great Stores, Newark, N.J.”".
Relying on the decisions in Herbert v. Shanley Co. and Harms v.
Cohen, the Court concluded that the radio station was operated for
profit and consequently that the playing of the copyrighted song was
for profit.

The lollowing vear the District Court ol Ohio dectded the case of
Jerome Il Remick & Co. v. American Automobile Accessories Co.,
298 F. 628 (S.D. Ohio 1924).3 The lacts of this case were almost
identical with those of the Bumberger case. The defendant, a manu-
facturer of radios and radio parts, operated a radio station as a part
of its business. During one of its broadeasts the copyrighted song
“Dreamy Melody” was played. 'This time, however, the profit
element was not the main issue. The delense mainly relied on the
contention that the broadcast in question was not a ‘“publie per-
formance.” The District Court accepted this view, but the decision

® ¢f, ROTHENBERG, COPYRIGHT AND PUBLIC PERFORMANCE OF MUSIC, 33 (1954)

225 COLUM. L. REV. 90.
034 YALE I..J. 109, 10 8T. LOUIS L.REV. 69 and 13 GEO. L. T. 426.
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in favorof the defendants was reversed by the Cirenit Court of Appeals,
5 F. 2d 411 (CLCAL 6th 1925).  Judge Mack stated in his opinion:

A performance, in our judgment, i~ uo less public because the listeners are
unable to conmumunieate with one another, or are not arsembled within an cnelo-
sure. or gathered together in some Gpen stadium or park or other public place.
Nor can o perforniance, in oar judgracnt, be deemed private beeause ench listener
may enjoy it alone in the privacy of his home.  Radio broadeasting is intended to,
and in faet does, reach o mueh Luger number of the publie al the moent of e
rendition than any other medium of performance.  The artist iz conaciously
addressing a great, though useen and widely sentveced audienee, and is (herefore
participating in a publie performance.

Ruliug also on the applicability of the “for profit”” limitation, Judge
Mack stated:

That, under the Copyright Aet, a publie pertormance may be for profit, though
no admission fee is exacted or no profit actually made, is settled by Herbere .
Shanley, 24 U 5910 Tt sutlices, @s there held, that the purpose of the perform-
ance be for profit, and not eleemosynnry .

Thus, the rale established by the Bamberger case, that commercial
broadeasting 1s public performance for profit, was followed.

Other Important problems came up in connection with the growing
broadeasting industry, namely whether or not the broadcasting ol u
public performance constitutes a new public performance; and simi-
larly, whether or not the playing of radio in public places, whether by
means of standard radio reeeivers or more elaborate receiving installa-
tions such as those frequently Tound in large lotels, constitutes a nes
public perlorance aside from the broadeast.

The cases involving instances of “multiple performances” do not deal
divectly with the question of whether a performance is “public” or
with the “for profit” limitation.  However, they represent an impor-
tant chapter in the development of the nuthor’s performing right, aud
contribute o a full undetstanding of the scope of that riyght.  Un-
fortunately, the problem of “multiple performance’” was somewhat
obseured by the fact that the carly litigations involved instances in
which the initia] perforniances were unauthorized.

The first case to come up was Jerome H. Remick & Co. v. General
Lilectric Co., 16 I'. 2d 829 (S.D.INJY. 1926).30 A copyrighted song
had been played by an orchestra at a hotel, and “picked up” by the
defendant broadeaster.  The court held that the hroadeasting of the
restaurant music was not a scparate perforimance, but that the broad-
cast of an unauthorized public performance made the broadeaster a
contributory infringer.

Another case, Buck v. Debawm, 40 ¥, 2d 734 (S.D. Calif. 1929)%*
concerned a situation involving an authorized initial performance.
The defendant, a restaurant owner, had turned on a radio in his
restaurant. The station he tuned in brought a musical program which
included the copyrighted song “Indian Love Call,”  The plaini(l,
who was president of ASCIAP and sued on behalf of his organization,
contended that the sald acts infringed the author’s right of public
performance for profit although the broadeast of the song had been
duly licensed by ASCAP. The court held that the acts of the defen-
dant did not constitute a new performance and consequently that
there was no infringement of the satd right.

111 MINN. L.REV, 556,
3210 B.U.L. REV. 5306 and 9 TEXAS L. REV. 87.
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The opinion cited another case decided a few months previously,
namely Buck v. Duncan, Same v Jowell-LaSalle Ralty Co., 32 ¥, 2d
366 (W.D. Mo. 1929). In doing se, 1t distingiished the Jaiter whicl,
like the above mentoned Lemiek case, involved wi mitial performanee
not authorized by the copyright owners. ,

The facts were as follows The Jewell-LaSalle Realty Co. owned
and operated a hotel which had a master radio recenving set by means
of which it furnished musical entertainment to the hotel guests through
speakers installed both in the vartous public rooms and i ihe 200
private rootms. Duncan was a broadeaster who, m one of his programs
received in the said Lotel, had piaved copryrighted songs without
permission.

The issue of uaportance in this conneetion wag whethior or not the
“picking up”” of the broadeast constituted a new perlormance.  The
court held that 1t did not.

On appeal of the Jewell-LaSalls case, 51 1. 2d 730 (sth Cir. 1431),
the Civenit Cowrt of Appeals, before deciding the case, certified the
following question to the Suprenwe Coun *

Do the wets of 1 hotel proprictor, in making available to hix guests, throuzh the
instrunentality of a radio receiving set il lovd speakers instadled in his hotel
and under his control and for the entertainmient of his gaesls, the hearing of a
copyrighted musical cotnposition which huws been brosdenst from a radio trans-
mitting station, coustitute a performance of snei composition within the meaning
of 17 UB.C.A, swec. T(e)?

The Supreme Court, 283 U.S., 161 (1931),* in an opinion delivered
by Justice Brandeis Leld that the said acts did constitute a perform-
ance of the musie, thus establishing the theory of “multiple perform-
ance.”’

Although the Supreme Clourt elearly established that the “picking
up’’ of a radio broadeast is a separate performance, it did not decide
whetlier or not such performance infringes the authors’ performing
rights in eases where the broadeasts are authorized by the authors,

Justice Brandeis stated in a footnoic to the opinion:

If the copyrighted composition had been broadeaxt by Dunean with plaintifl’s
consent, a license for ils commercial reception and distribution by the hotel com-
pany might possibly liave been implied.  Compare Biuck v. Debawm (1.01) 40
. (2) 734, But Duncan was not licensed ) and the position of the hotel company
is not unlike that of one who publicly perforuss for profit by the use of an unlicensed
phonograph record.

Having thus received the answer of the Supreme Court, the Circuoit
Court of Appeals, 51 F. 2d 726 (sth Cir. 1931), decided the main issue.
Judge Boolli who delivered the opinion concluded as follows:

It having been thus determined that the specific aets of the hotel proprictor
constituted a performance, we are of the opinion that the record discloses that thie
performance was a public one and was for profit,

In view of Justice Brandeis’ footnote and in order 1o avoid any risk
to member authors, the performing rights societies wrote a limitation
into their licenses to broadeasters precluding the Jatter fromn granting
to others by sublicense, express or iinplied, the right to perform their
music publicly for profit. Soeiety of Furopeai. Stage Authors and
Composers v. New York Hotel Statler Co., 19 F. Supp. 1 (8.D.N.Y.
1937),* involved a license containing such a Hmitation. Judge

B Annotated in numerous Law Reviews.
322 MINN. L. REV. 437,
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Woolsen who delivered the opinion in this case stated in a dietum that
the limitation was a “redundancy.”

Becuuse privity is Incking between the broadcaster and the receiver,
it would probably be much more difficult to establish a “clearing at
the souree”” in broadeasting than i the case of film exhibition® DBut
a situntion similar to that mmvolving film producers and exhibitors
exists between the niajor networks and their alfiliated stations, and
between the operalors of wired music services and their subseribers.
In broadcaster's language, the $tatement that the “music was cleared
at the source” means that the license given to a network or to the
operator of # wired musie service covers also the affiliated stations or
the subscribers.  The ASCATP and BMI consent decrees mentioned
above both make such “clearance at the source” mandatory for hroad-
casting; see ASCAD Clonsent Decree, section V, subscetion {(A), and
BMI Consent Decree, section 11, subsection (4).

A more recent case, directly involving the “for profit” Umitation is
that of Assoccated Music Publishers v. Debs Memorial Radio Fund,
141 10, 2d 852 2d Cir. 1844), iy which plainuifl alleged that the defen-
dant’s broadeast of a copyrighted musical composition entitled “Petite
Suite Espagnole” was an infringement of its performing rights,  The
wse 1s lmportant because of the following facts: the broadeasting
organization wus a nonprolit organization; only part of its operating
expenses was covered by income from commercially sponsored pro-
grams; only part of the radio time, one-third on the average, was set
aside for such programs; expenses not covered by the imcome rom
commercial broadeasts were covered by substantial private donations;
and the remainder of the radio titne, about two-thirds, was dedicated
o unsponsored, so-called sustaining, programs. The alleged infringe-
ment had taken place during one of the sustainiug programs, and the
defendant argued that the broadeast was not for profit.

However, the Circuit Court of Appeals held otherwise.  Judge
Augustus Hand who delivered the opinion stated in part as follows:

1t seems clear that an important radio station which allots one-third of its time
to paving advertisers and thus supports & musical progrium in which o subtantial
part of o copyrighted musical work is rendered is engaged in a performance for
profit, as to which the copyright owner has un exelusive monopoly.

The fees for advertising arce obtained in order to aid the broadeasting station to
pay its expenses and repay the advances to it by the Forward Association.  The
“sustaining’’ programs are similarly broadeast in order to maintain and further
build up the listening audience and thus furnish the field from which the paying
advertisers may reap o profit. It ean make no differenee that the ullimate pur-
poses of the corporate defendant were charitable or educational.  Both in the
advertising and sustaining programs Debs was engaged in an enterprise which
resulted in profit to the advertisers and to an inercment to its own treasury
whereby it might repay its indebtedness to Forward Association and avoid an
annual deficit * * * It is unimportant whether a profit went to Debs or to its
employces or to the advertisers.  The performance was for profit and the owner
had the statutory right to preelude each and all of them from reaping where they
had not sown.

In addition to holding, in line with the Shanley and American
Automobile Accessories decisions, that a public performance which is
not in itself a direct source of revenue is still “for profit” where it
contributes indireetly to the commercial value of other revenue-
producing activities, the decision in the Debs case scetns to Lold that a

¥ Cf. supra pp. 86, 87 concerning clearing at the source in the case of film exhibltion.
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public performance given by a nonprofit organization whose primary
purposes, as stated by the court are “charitable and educational” 1s
nevertheless ‘“for profit” where the performance is, though indirectly,
the source of revenue from which the organization delrays its ex-
penses. Query, whether this implies that a public performance given
solely for cleemosynary purposes is “for profit” whenever any revenue
is to be used to defray expenses.

Concluding the examination of the court cases dealing with the
“for profit” Iimitalion, it is interesting to note that the general trend
in the development from the Ilillard case of 1915 to the Debs case of
1944 represents a consistent expansion of the “public” and “for profit”’
coucepls im their practical application to various aetivities.

All the cases examined have involved the performance of musical
works. No decisions have been found concerning works of the cate-
gories described in section 1(e) of the copyright law. 'This is natural
masmuch as musical works so far have been the quantitatively most
important group of works to be publiely perforined. Ilowever, the
rules established for musical works undoubtedly apply also to oral and
nondramatic literary works, a fact that may prove significant in the
future.

I1I. SIMILAR LIMITATIONS IN FORBIGN COPYRIGHT LAWS AND
INTERNATIONAL CONVLENTIONS

(@) Foreign Laws

In all foreign copyright laws which graunt exclusive performing
rights to the author, such rights are limited to public performances.
A few countries do not further restrict the author’s performing rights,
while others have statutory limitations similar in effect to the ““for
profit” limitation in the U.S. law.®

The former group includes Argentina, Belgium, the Netherlands,
and Switzerland.

As a matter of principle, France also maintains that the author’s
performing rights may be exercised in regard to all public perform-
ances. However, by an agreement between the Irench Govern-
nent and the Société des Auteurs, Compositeurs et Kditeurs de
Musique, the Society has authorized the public performance of musical
works in ils repertory by musical societies giving gratuitous public
performances and by schools in which students and teachers give such
performances, on the payment to the Society of a royalty of 1 franc
per year®” In this way France has met a practical situation while
purporting to maintain its fundamental principles.

The group of couniries which have enacted limitations on the
author’s public performing rights similar in eflect to the “for profit”’
Limitation in the U.S. law includes Austrin, Bulgaria, Canada, Den-
mark, Germany, Greece, Italy, Norway, Poland, Spain, Sweden,
U.S.8.R. and the United Kingdom. The relevant provisions of the
laws of a representative selection of these countries will be summarized
in order to arrive at a sound basis for comparison between the U.S.
and foreign laws in this respect.

3 By “slmilar’” limitatlons are meant limitations which involve neither permission from the author
nor royalties to bim. However, provisions establishing various types of legal or compulsory licenses will

also he mentioned.
311 LADAS, op. cif. supra, note 16, at 403, 404,
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public performance given by a nonprofit organization whose primary
purposes, as stated by the court are “‘charitable and educational” is
nevertheless ‘“for profit” where the performance is, though indirectly,
the source of revenue from which the organization defrays its ex-
penses. Query, whether this implies that a public performance given
solely for eleemosynary purposes is ‘“‘for profit’”” whenever any revenue
is to be used to defray expenses.

Concluding the examination of the court cases dealing with the
“for profit”’ limitation, it is interesting to note that the general trend
in the development from the Hillard case of 1915 to the Debs case of
1944 represents a consistent expansion of the ‘‘public” and ‘for profit”
concepts in their practical application to various activities.

All the cases examined have involved the performance of musical
works. No decisions have been found concerning works of the cate-
gories described in section 1(c) of the copyright law. This is natural
inasmuch as musical works so far have been the quantitatively most
important group of works to be publicly performed. However, the
rules established for musical works undoubtedly apply also to oral and
nondramatic literary works, a fact that may prove significant in the
future.

111, SIMILAR LIMITATIONS IN FOREIGN COPYRIGHT LAWS AND
INTERNATIONAL CONVENTIONS

(@) Foreign Laws

In all foreign copyright laws which grant exclusive performing
rights to the author, such rights are limited to public performances.
A few countries do not further restrict the author’s performing rights,
while others have statutory limitations similar in effect to the ‘“for
profit”’ limitation in the U.S. law.®®

The former group includes Argentina, Belgium, the Netherlands,
and Switzerland.

As a matter of principle, France also maintains that the author’s
performing rights may be exercised in regard to all public perform-
ances. However, by an agreement between the French Govern-
ment and the Société des Auteurs, Compositeurs et Editeurs de
Musique, the Society has authorized the public performance of musical
works in its repertory by musical societies giving gratuitous public
performances and by schools in which students and teachers give such
performances, on the payment to the Society of a royalty of 1 franc
per year.®” 1In this way France has met a practical situation while
purporting to maintain its fundamental principles.

he group of countries which have enacted limitations on the
author’s public performing rights similar in effect to the ‘“for profit”
limitation in the U.S. law includes Austria, Bulgaria, Canada, Den-
mark, Germany, Greece, Italy, Norway, Poland, Spain, Sweden,
U.S.S.R. and the United Kingdom. The relevant provisions of the
laws of a representative selection of these countries will be summarized
in order to arrive at a sound basis for comparison between the U.S.
and foreign laws in this respect.
m' limitations are meant limitations which involve neither permission from the author
nor royalties to him. However, provisions establishing various types of legal or compulsory licenses will

also be mentioned.
81 LADAR, op. cil, supra, note 16, ot 403, 404,
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Austria

The copyright law of Austria, law of April 9, 1936, as amended,
lists o number of exceptions to the author’s exclusive rights. The
exceptions are contained in chapter VII entitled “‘ Limitation on Rights
of Exploitation.” A number of the provisions permit the free use of
small items and brief passages of works in various ways including
public performance; and in many respects this right goes further than
the American doetrine of fair use. Other provisions specify exceptions
}n rggard to public performances. The following exceptions are
isted:

(1) Published literary works may be used, to the extent justified
by the purpose, in radio broadcasts designated as school broadcasts
when use of the work in the schools has been declared permissible by
the Board of Education (sec. 45(2)).

(2) Public delivery of published literary works is permitted when
the members of the audience pay no admission or other fee and the
delivery is not for profit, or when the receipts are destined exclusively
for charitable purposes (see. 50(1)). 'The provision applies only when
the participants receive no compensation (sec. 50(2)).

(3) Public performance of published musical works is permitted
when given by means of hand organs, music boxes and similar instru-
ments not reproducing the work in the form of a personal perform-
ance (sec. 53(1)); when the work is performed at an ecclesiastical or
civil ceremony or at a military event and the members of the audience
are admitted without charge (sec. 53(2)); when the members of the
autience pay no admission or other charge and the performance is
not for any commercial purpose, or when the receipts are destined
exclusively for charitable purposes (sec. 53(3)); and when the per-
formance is given iu certain places by nonprofessional musicians who
comprise a band certified by the competent State government as
serving the development of folklore and who do not participate for
profit, and where such perforiance consists mainly of folk music and
other music in the public domain (sec. 53(4)).

Canada

The Canadian copyright law, act of June 4, 1921, as amended,‘
contains & number of specific exemptions. Thus, section 17 (2),
(f) and (g), provides:

(2) The following acts do not constitute an infringement of copyright: * * *

(f) the reading or recitation in public by one person of any reasonable extract
from any published work;

(g) the performance without motive of gain of any musical work at any agricul-
tural, agricultural-industrial exhibition or fair which receives a grant from or is
held under Dominion, provincial or munieipal authority, by the directors thereof.

Section 17(3) provides:

(3) No church, college, or school and no religious, charitable, or fraternal
organization shall be held liable to pay any compensation to the owner of any
musical work or to any person claiming through him by reason of the public
performance of any musical work in furtherance of a religious, educational, or
charitable object.

In the “Report on Copyright’”’ recently issued by the Royal Com-
mission on Patents, Copyright, Trade Marks, and Industrial Designs
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(Ottawa, 1957), the Commission made the following recommendation
for section 17(2) (I);

We think also that the reading or recitation in public by one person of a reason-
able extract from a published literary or dramatic work, if accompanied by a
sufficient acknowledgment should not constitute an infringement of the copyright
in the work. In other words, we recomimend the enactment of a provision to the
effect of Section 17(2) (f) of our Copyright Act with the addition of the require-
ment of acknowledgment (Report, p. 56)

Concerning section 17(2)(g) the Commission stated:

We recommend that it be amended so as to apply to all agricultural and
agricultural-industrial exhibitions and fairs which receive grants from the Gov-
ernment of Canada, a provinece, or a municipality, and that the exemption apply
to every musical work performed at the fair except works which are performed in
a place fees for admission to which are charged other than the fee payable for
admission to the fair itself, and works which are performed for the purpose of
advertising or attracting customers to places fees for admission to which are
charged other than the fee payable for admission to the fair itself. This will have

" the effect of leaving musical works performed by concession holders and the like
(and by the fair authorities themselves if a scparate admission fee is charged)
subject to performing right fees but exempting the rest (Report, p. 61).

Regarding section 17(3) the Commission observed:

Section 17(3) is unsatisfactory in certain respects. It does not provide that
the public performance of musical works by a religious, charitable or fraternal
organization (if it is in furtherance of a religious, educational or charitable object)
is not an infringement. It merely provides that no compensation is to be paid.
It therefore, leaves these organizations liable to injuction proceedings. Moreover
the benefit of the exception does not extend to the performers but only to the
organizations. We recommend that subsection (3) of Section 17 be replaced by
a provision to the effect that the public performance of any musical work in further-
ance of a religious, educational or charitable object, which is authorized by a
church, college, school or religious, charitable or fraternal organization, shall not
be an infringement (Report, p. 64).

An additional limitation of the author’s public performing rights is
found in section 50(7) of the Canadian act. Section 50(7) provides:

(7) In respect of public performances by ineans of any radio receiving set or
gramophone in any place other than a theatre that is ordinarily and regularly
used for entertainments to which an admission charge is made, no fees, charges
or royalties shall be collectable from the owner or user of the radio receiving set
or gramophone * * *,

As for public performances by means of radio or television receiving
sets, the Commission recommended that they continue to be exempted
from any obligation to pay royalties. The Commission stated:

The broadcast may at any moment it is broadecast, freely and without infringe-
ment of anyone’s copyright be caused to be seen or heard in public at the receiving
end and with or without profit (Report., p. 29).

As for public performances by means of gramophones, the Com-
mission recommended that, with certain exceptions, they should con-
tinue to be exempted (Report., p.113). As exceptions, the Commission
felt (1) that in principle jukeboxes should not be exempted (but it was
a question for Parliament to consider whether jukeboxes should remain
exempted as long as they were exempted in the United States), and (2)
that since wired music systems paid performance fees, contrivances
(such as amplifying loud speaker systems) which competed with wired
music systems should not be exempted (Report., pp. 112, 113).
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Germany

The German copyright law of June 19, 1901, as amended, is still
applicable in the German Federal Republic. The law provides a
number of specific exceptions to the author’s public performing rights.
One exception is contained in scetion 11 which in regard to the per-
forming rights provides as follows:

Copyright in a dramatic or musical work shall also include the exclusive right
publicly to perform a work,

The author of a written wark or an address shall have the exelusive right to
deliver the work in public as long as it has not been published.

Thus, the exception for oral and nondramatic literary works is
rather complete.  When such works have been published, the author
has no performing rights in them at all, except, of course, in dramatized
versions of them.

The exceptions to the author’s performing rights in musical works
are listed in section 27 which reads:

The consent of the person entitled shall rot be required for the public perform-
ancc of published musical works if such performance has no commercial purpose
and the audience is admitted free of charge. Otherwise, such performances shall
be permitted without the consent of the person entitled thereto:

; lt._ \\(hcre they take place during folk festivals, with the exception of music
estivals;

2. Where the receipts are intended exclusively for charitable purposes and
the performers do not receive any payment for {heir services;

3. Where they are given by associations and only members and persons be-
longing to the household of members are admitted as audicence.

These provisions shall not apply to the stage performance of an opera, or of any
other musical work which includes a text.

The provisions concerning performing rights in the new German
draft law on copyright * are somewhat different from those now in
force. According to section 46 of the draft, a published work may be
publicly performed in the following cases:

(1) When the performance takes place during folk festivals,
with the exception of music festivals;

(2) When the performance takes place during ecclesiastical or
national ceremonies to which the public are admitted free of
charge;

(3) When the performance exclusively serves the education of

outh;

(4) When the net incomne is intended exclusively for charitable
purposes and the performers do not receive any special payment
from the promoter for their services;

(5) When the performance has no commerecial purpose for the
promoter thereof and the performers do not receive any special
remuncration from the promoter for their services, provided the
audience 1s admitted free of charge. In the meaning of this pro-
vision a performance given at a staff or employecs celebration shall
not be considered as serving any commercial purposes.

According to section 46 the above exceptions (1-5) shall not apply
to dramatic performances of a work.

3 Published with other drafts in the general field of copyright in: REFERENTENENTWURFE
ZUR URHEBERRECHTSREFORM (1954).
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Sweden

The copyright law of Sweden, Law No. 381 of May 10, 1919,
as amended, provides a number of minutely defined exceptions to
author’s performing rights. These are as follows:

(1) A published writing may be recited publicly otherwise than
by reading, and it may be presented publicly by reading if read by a
person who is not a professional performer or, if he is a professional
performer, if he is not paid for his performance or his performance is
given for the purpose of public education and arranged by a state-
subsidized public educational organization (sec. 10(2)).

(2) A published musical work may be performed publicly, if either
the audience is admitted free of charge and the performance is not
for the purpose of private gain, or if the proceeds of the performance
are devoted to charity and the performer does not receive any com-
pensation (sec. 10(3)).

(3) A work may be broadcast for the purpose of religious edifica-
tion or elementary instruction. Moreover, the public performance
of a work may be broadcast, if the audience at the performance has
been admitted free of charge and the performance does not serve the
purpose of private gain. Finally, a work may be broadecast if the
broadcast is in the category of newscasts (sec. 10(4)).

The exceptions in the Swedish law, especially those relating to
broadcasting, limit the author’s performing rights much more than
the corresponding “for profit”’ limitation in the U.S. law.

United Kingdom

The new British copyright law of November 5, 1956, provides an
exception to the author’s public performing rights in section 6(5),
which provides:

(5) The reading or recitation in public by one person of any reasonable ex-
tract from a published literary or dramatic work, if accompanied by a sufficient
acklliowledgment, shall not constitute an infringement of the copyright in the
work:

Provided that this subsection shall not apply to anything done for the purposes
of broadcasting. :

This provision, which is more in the nature of a fair use exception,
resembles section 17(2)(f) of the Canadian law. The other exceptions
contained in the Canadian law, however, are not found in the British
law.®

(b) International Conventions

Some, but not all, of the international copyright conventions ex-
pressly provide for the author’s exclusive performing rights.

The Berne Convention.—The Berne Convention of 1886 undertook
to secure the performing rights, and all the revisions thereof contain
similar provisions.

The Berne Convention as revised in Brussels in 1948 contains
various provisions for the protection of the author’s performing rights.

31 LADAS, op. cil. supra, note 16, at 403, lists Great Britain as one of the countries wilth no limitations
on the author’s public performing rights.

4 Jd, at 394401 contains a brief and clear account of the development of the performing rights in the
varlous versions of the Berne Convention up till 1948.
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Article 11 deals with the author’s rights in regard to live performances
of dramatic, dramatico-musical, and musical works. Article 11 ter
adds (nondramatic) literary works to this enumeration. Article 11
bis deals mainly with broadcasting rights but also with the right to
use receiving sets, etc., for the purpose of public performance. Finally,
Article 13 deals with recording rights and the right to use records for
the purpose of public performance.

The exclusive performing rights thus formulated are not counter-
acted by any express limitations thereon. However, that does not
mean that the Berne Convention purports to prevent the enactment
of limited restrictions of the performing rights. This is clear from
the comments of the Berne Office in the preparatory work of the
Brusscls Conference. It is stated therein that “it would be chimerical
to attach such a meaning” to Article 11. This sentence is followed
by the following observation:

The great majority of Union Countries enumerate certain cases in which the
performance of protected works is free. Consequently, the exclusive right of the
author is restricted in certain circumstances. The following are examples of per-
formances declared to be free by a number of laws: musical performances for cul-
tural purposes, concerts given by military bands, concerts given for charity or
organized for various types of civic festivities. It would not be possible in the
Convention to list all the cxceptions: they are too varied, Many of them are
Lased upon ancient local traditions with which the interested countries are dis-
inclined to interfere. Hence, it is not to be expected that these exceptions will
disappear in the future.*

The Washington Convention.—like the Berne Convention, the Wash-
ington Convention of 1946 has provided for the author’s performing
rights without expressly mentioning that certain limitations may be
imposed upon thesc rights. However, there is no doubt that certain
limitations are to be found in the laws of adhering countries.

The Universal Copyright Convention.—The Universal Copyright
Convention does not expressly mention the performing rights.

In summary, the above examination of foreign copyright laws re-
veals a great variety of rules whereby the author’s performing rights
have been restricted to a smaller or larger extent. In all countries,
however, the restrictions are in the nature of exceptions. Basically,
thie public performing rights are considered as being within the author’s
exclusive domain, but subject to restrictions to a limited extent.
These restrictions most commonly relate to noncommercial perform-
ances of music and nondramatic literary works for educational,
charitable, or other civic purposes.

IV. LEGISLATIVE PROPOSALS FOR REVISION OF THE PRESENT LAW

Several of the bills introduced in Congress between 1924 and 1940
for general revision of the copyright law proposed to change the law
with respect to the “for profit’”” limitation on public performing rights,
particularly for music.

The Perkins bill, 19256

The Perkins bill,* introduced in January 1925, was the first general
revision bill to propose such a change. The bill omitted the “for

4 DOCUMENTS DE LA CONFERENCE DE BRUXELLES, 5-26 Juin 1948, 255 (1951).
42 [1,R. 11258, 68th Cong., 2d Sess. (1925); see also S. 4355, 68th Cong., 2d Sess. (1925).
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profit”’ limitation, and provided instead the following limitation in
section 12(1):

That nothing in this act shall be construed to prohibit the performance of
copyright musical works by churches or public schools, provided the performance
ja given for charitable or educational or religious purposes, unless a fee is charged
for admission to the place where the music is so used.

During the hearings on the bill* the elimination of the ‘‘for profit”
limitation and the substitution of a new limitation was discussed at
some length by Mr. E. C. Mills, representing ASCAP, and Congress-
man Reid.* Mr. Mills expressed satisfaction with the Perkins pro-
vision which he considered more fair to the authors than the ‘“for
profit’”’ limitation of the present law.

The Vestal bills, 1926-31

The Vestal bills, introduced in Congress from 1926 through 1931,
constituted the next major revision project which dealt with this
question. The first of these bills,® introduced in March 1926, con-
tained no limitations on the author’s public performing rights. Sev-
eral objections were made to this during the hearings on the bill *

Mr. Solberg, then Register of Copyrights, suggested that the omis-
sion was not intended by the drafters of the bill. He said:

The enumeration of the special rights granted in the lettered paragraphs of the
Vestal bill, Section 1, is substantially identical in both bills, but in the Vestal hill

the clause in the Perkins bill (Section 12) is omitted, perhaps through inadvert-
ence, * * *47

While the above testimony indicates that Mr. Solberg favored a
reinstatement of the form of the limitation provided in the Perkins
bill, & brief filed during the hearings by Mr. Alfred L. Smith, repre-
senting the Music Industries Chamber of Commerce, advocated re-
instatement of the “for profit’’ limitation.®

In spite of these requests, the next Vestal bill,® introduced in Janu-
ary 1928, also failed to impose any limitations on public performing
rights. The same is true of the third bill,* introduced by Congress-
man Vestal in December 1929. No action is recorded on the 1928 bill,
but hearings were held on the 1929 bill.®! During these hearings, the
request for a limitation similar to the Perkins provision was renewed.52

In May 1930 Congressman Vestal introduced a general revision
bill ® containing limitations on the author’s public performing rights
which appear to be somewhat more extensive than those proposed
during the hearings on the previous Vestal bills.

. Section 1(d) imposed the “for profit”’ limitation on performing rights
in musical works, and furthermore provided:

. That nothing in this Act shall be construed to prohibit the performance of copy-
right musical works by churches, schools, and/or fraternal organizations, provided

the performance is given_ fqr charitable or educational or religious purposes, unless
a fee is charged for admission to the place where the music is so used.

4 Hearings Before House Commi
o Heard 126—13{ ‘ mmitiee on Patents on H.R. 11858, 68th Cong., 2d Sess. (1925).
4 TR, 10434, 60th Cong., 1st Sess. (1826).
:: ﬁea;zng2Before House Committee on Patenis on H.R. 10434, 69th Cong., 1st Sess. (1926).
“ gﬁ At 340,

-R. 8912, 70th Cong., 15t Sess. (1928),
w H.R. 6300, 71st Cong., 2d Sess. (§929)?

81 Hearings Before House Committ
1 1y ains Before 1 ec on Patents on H.R. 6990, 71st Cong., 2d Sess. (1930).

8 H.R. 12549, 71st Cong., 2d Sess. (1930).
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Although the exemptions so specified would have been covered in
most cases by the “for profit” limitation, that would not be true in
all cases. For example, {raternal organizations were here mentioned
for the first time among the exempted groups.

The bill was reported out of the House Committee on Patents three
times in May and June 1930, but none of the reports submitted
mentioned the limitations on public performing rights. The bill was
debated on the floor of the House of Representatives on June 28,
1930,% and further amendments to the provisions on performing rights
were adopted. The ‘“for profit’” limitation was cxtended to the
author’s broadcasting rights provided in section 1(g),’® and the
following provision was added:

Provided, That the provisions of this Act shall not apply to the reception of
such work by the use of a radio-receiving set or other receiving apparatus unless

a specific admission or service fee is charged therefor by the owner or operator
of such radio-receiving set or other receiving apparatus.s?

The same provision was added to section 1(h) concerning dramatic
and dramatico-musical works.®®

This new limitation constituted a drastic cut in the author’s public
performing rights under the existing law. It would have reversed
the result of the Supreme Court decision in the Jewell-LaSalle case
nmentioned above.

The various provisions limiting the author’s public performing rights
were apparently the result of a compromise between the opposing
sides. The House passed the bill with amendments on January 13,
1931 % and sent it to the Senate.’® The Senate Conmittee on Patents
held lhearings on the billL® but these hearings did not bring out any
thing new regarding lunitations on the performing rights. Amend-
ments further limiting the performing rights were accepted during
debates on the Senate floor. One amendment included agricultural
fairs among the organizations listed in section 1(d),* and another
exempted not only coin-operated machines but all mechanical repro-
duction devices from the author’s public performing rights.®®* The
latter exemption was considered a necessary correlate to the exemption
in favor of radio receiving sets. Another amendment permitting free
use ol phonograph records for broadcasting did not win approval.®
The Senate adjourned before reaching a vote on the bill.

The Vestal bill probably came closer to enactment than any of the
other general revision bills. Although the Vestal bills as passed by
the House would have restricted the author’s performing rights more
than the present law, the various organizations representing the
authors supported it in the Scnate because of other features they
apparently considered more important. The bill was introduced
again in December 1931 in both the House ® and the Senate,®® but no
action was taken by either.

# H.R. REP. No. 1689, 1806 and 2016, 71st Cong., 2d Sess. (1930).
85495 CONQG, REC., 11996-12018, (1930).
% Id. at 12009.
87 Id. at 12012,
8 Id. at 12015,
8499 CONG, REC,, 2081 (1931).
% H.R. 12549, 71st Cong., 3d Sess. (1931).
¢! Hearings Before the Senate Committee on Patents on H.R. 12549, Tist Cong., 3d Sess. (1931).
02504 CONG. REC., 6451 (1931).
8 Id. at 6484,
& Thid.
¢ H.R. 139, 72d Cong., 1st Sess. (1931).
8. 176, 72d Cong., 1st Sess. (1931).
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The Dill bill, 1932

Shortly after, in March 1932, Senator Dill introduced another gen-
eral revision bill.¥ The Dill bill was based on the 1909 act but con-
tained substantial changes. Section 1(c) concerning performing rights
imposed the “for profit”” limitation on performing rights in music, and
further provided:

That nothing in this Act shall be construed to prohibit the performance of any
copyright work for public entertainment and not for profit, nor the performance
of any work for charitable or edueational or religious purposes by churches,
schools, and/or fraternal organizations, whether for profit or not: Provided further,
That the use of a machine, instrumeunt, or instruments serving to reproduce
mechanically and/or electrically such work or works, except where such repro-
duction is by radio or wireless broadeast, shall not be deemed a public perform-
ance for profit unless a fee is charged for admission to the place where such
reproduction or rendition oceurs: Provided further, That the provisions of this
Act shall not apply to the reception of any work by the use of a radio-receiving
set or other receiving apparatus unless a specific admission or operating fee is
charged therefor by the owner or operator of such radio-recciving set or other
receiving apparatus.

The exemptions contained in this provision were much more exten-
sive than those resulting from the “for profit”’ limitation of the present
law, and also more extensive than any alternative proposed in previous
bills. The provision brought all works, including dramatic and
dramatico-musical works, under the “for profit”’ limitation and ex-
empted charitable, educational and religious performances given by
churches, schools or fraternal organizations, whether for profit or not.
Moreover, the provision exempted all performances rendered by radio
receiving sets, phonographs, and similar instruments except in cases
where an admission or operating fee is charged. The bill was referred
to the Committee on patents, but no hecarings were held and no
further action taken.

The Sirovich bills, 1932

The next gencral revision project was sponsored by Congressman
Sirovich, who, as chairman of the House Committee on Patents, held
extensive hearings % before he imtroduced any bills. During these
hearings, which were held in February and March 1932, the subject
of the author’s musical performing rights was discussed at length, but
because of the nature of the learings it was discussed in general
terms, and nothing new was said about the proper scope of the per-
forming rights.

The bills introduced by Congressman Sirovich in March, May, and
June 1932 all contained a section providing rather extensive exemp-
tions to the author’s public performing rights. In the first Sirovich
bill ¥ the exemptions were listed in section 11 which read as follows:

None of the remedies given to the copyright owner by this Act shall be deemed
to apply to-—

(a) any performance or delivery of a copyright work which is neither
public nor for profit;
(g)t the public performance of a copyright musical composition not for
ront,
P {(c) "the performance of a copyright musical work by a recognized charitable,
religious, fraternal, or educational organization for charitable, religious, or
educational purposes;

o7 8, 3985, 72d Cong., 1st Sess. (1932).
. :8 S}Iearigzggz?ejon the House Commillee on Patents on General Reviston of the Copyright Law, 72d Cong.
st Sess. (1932).

¢ H.R. 10364, 72d Cong., 1st Sess. (1932).
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(d) the reception of any copyright work by the use of a radio receiving
set or other receiving, reproducing, or distributing apparatus, except where
admission fees, cover charges, operating charges, or similar charges are made;

(e) the performance (exeept by broadeasting) of any copyright work by
means of a disk, record, perforated roll, or film manufactured by or with the
consent of the copyright owner or anyone claiming under him, or of a copy-
righted sound disk, sound film record, perforated roll or film, except where
admission fees, cover charges, operating charges, or similar charges are
made; or

(f) the fair use of quotation from copyright matter provided credit is given
to the copyright owner.

This section contained most of the exemptions provided in the last
Vestal bill and the subsequent Dill bill. The excmption in favor of
agricultural fairs adopted by the Senate during its dcbates on the
last Vestal bill was not included. However, during hearings held on
the first Sirovich bill, this exemption was proposed again.™® ~

The proposal was accepted in modified form, and section 11(c) of
the second Sirovich bill * provided:
the perforiance of a copyright musical work by a recognized charitable, religious,
fraternal, agricultural, or educational organization for charitable, religious, or
educational purposes;

During the continued hearings, Mr. Nathan Burkan, counsel for
ASCAP, criticized scction 11 as being too extensive. He especially
criticized the limitations on dramatic performances.”™

The Patents Committee reacted favorably to some of this eriticism.
Thus, the third Sirovich bill ® removed dramatic and dramatico-
musical works {rom the operation of the proposed exemptions. Sec-
tion 12(a) of this bill, which corresponds to section 11(a) of the pre-
vious bills, reads as follows: :
the performance, delivery, or other presentation of a copyright work which is
neither public nor for profit; but this subsection shall not apply to the performance
or presentation of a dramatic or dramatico-musical work or any exhibition of a
motion picture,

Inasmuch as dramatic performing rights, the so-called grand rights,
have never been subjected to any limitations, it may be assumed that
a limitation of these rights was not deliberately intended. The Com-
mittee on Patents held hearings on this bill,”* but limitations on the
public performing rights were not discussed.

The fourth gencral revision bill introduced by Congressman Siro-
vich ™ offered no changesin the list of exemptions, but the exemptions
previously adopted in favor of agricultural and fraternal organizations
were discussed during the hearings on the bill. Mr. Burkan believed
that the provision as adopted would not protect the authors against
possible “racketeering”’ by promoters or others who derive profit from
the affairs given by such organizations.™

As a result of this and previous testimony by Mr. Burkan, an addi-
tion proposed by him was made to section 12(c) of the fifth Sirovich
bill.””  The new subsection read:

the performance of a copyright musical work by a recognized charitable, religious,
fraternal, agricultural, or educational organization where the entire proceeds

W [learings RBefore House Commnittee on Patents on H.R. 10740, 724 Cong., 1st Sess. 33 (1932).
7 H.R. 10740, 72d Cong., 1st Sess. (1932).

2 Flearings, supra noto 70 at 189 (1932).

7 F1.R. 10976, 72d Cong., 1st Sess. (1932).

" Hearings Before House Commitfee on Patents on H.R, 10976, 72d Cong., 1st Sess. (1932).

76 T1.R. 11948, 72d Cong., I1st Sess. (1832).

70 MHearings Before House Committee on Patents on H.R. 11948, 72d Cong , 1st Sess. 99 (1932).
7 IL.R. 12094, 72d Cong., Ist Sess. (1932).
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thereof, after deducting the reasonable cost of presenting the same, are devoted
exclusively to charitable, religious, or educational purposes;

After very brief hearings ™ the bill was reported by the Committee
on Patents.”” Shortly after, on May 24, 1932, it was debated in the
House of Representatives.® Various Representatives were of the
opinion that the bill had received too little attention, and after a vote
it was sent back to the Committee.

Congressman Sirovich introduced a sixth general revision bill # in
June 1932. The provision for exemptions 1n this bill was identical
with the one of the previous bill. No action was taken on it beyond
referring it to the Committee on Patents.

The Duffy, Daly, and Sirovich bills, 1936-87

Further general revision bills were introduced in 1935 and 1936 by
Senator Duffy and Congressmen Daly and Sirovich. .

The Duffy bill,# introduced in May 1935, imposed in section 1 the
“for profit” limitation on all performances with the exception of per-
formances of dramatic and dramatico-musical works, including motion
pictures, and except performances by means of broadcasting. More-
over, section 17 of the bill, amending section 25 of the act, provided
the following exemptions:

(1) The performance of a copyrighted musical work by a recognized charitable,
religious, or educational organization where the entire proceeds thereof, after
deducting the reasonable cost of presenting the same, are devoted exclusively to
charitable, religious, or educational purposes;

(2) The auditory reception of any copyrighted work by the use of a radio
receiving set, wired radio, or other receiving, reproducing, or distributing appa-
ratus, or the performance, other than by broadcasting, of any copyrighted work
by a coin-operated machine or machine mechanically or electrically operated or
by means of a disk, record, perforated roll, or film, manufactured by or with the
consent of the copyright owner or anyone claiming under him, except where
admission fees, other than for the ordinary occupation by a guest of a hotel or
lodging-house room, are charged to the place of operation or, in the case of restau-
rants, cover charges distinet from the charges for food, or other minimum charges,
are made;

The Duffy bill was passed by the Senate on July 31, 1935, and sent
to the House of Representatives but Congress adjourned before any
action was taken. The bill was reintroduced in the following Con-

ress and brought up in hearings before the House Committee on
atents, see below.

The Daly bill,® introduced in January 1936, contained limitations
on the author’s public performing rights which did not deviate essen-
tially from the ‘“for profit’’ limitation of the present law as interpreted
by the courts. .

The Sirovich bill,* introduced in February 1936, contained an
interesting innovation inasmuch as it extended the performing rights
in dramatic and dramatico-musical works (as well as in motion pic-
tures) to all performances without the qualification that they be
“public.” Moreover, the Sirovich bill imposed the ‘for profit’’ limi-
tation only on performances of musical works.

18 Hearings Before House Commiltee on Patents on H.R. 12094, 724 Cong., 1st Sess. (1932).
% H.R. Report No. 1361, 72d Cong., 1st Sess. (1932).

515 CONG. REC. 11056-11072, 724 Cong., st Sess. (1932),

8 H.R. 12425, 72d Cong., 1st Sess. (1932).

82 5. 3047, 74th Cong., 1st Sess. (1935),

8 H.R. 10632, 74th Cong., 2d Sess. (1936).
8 H.R. 11420, 74th Cong., 2d Sess. (1936).
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Extensive hearings were held in February, March, and April 1936
on the three bills last mentioned.®> As in the case of previous com-
mittee hearings, the performing rights were discussed at great length.
Much of the argument was repetitious, but a few new points were
brought out.

It was argued, as previously, that under the ‘‘for profit’’ limitation,
any barbershop, tavern or small restaurant could be forced to pay
royalties for playing a radio on their premises. To this, Gene Buck,
president of ASCAP, had the following to say:

This society does not charge a hotel in this country for the operation of a
broadcasting set either in a public room or a private room, any place in these

United States, unless the rooms of that hotel are especially wired and downstairs
in the office or in some part of that hotel the proprietor exercises a master control.%s

In Mr. Buck’s opinion the exemption favoring radio receiving sets
contained in the Duffy bill was not necessary in order to protect
barbershops and small hotels, etc., using only ordinary radio receivers,
and would unduly restrict the author’s performing rights in instances
of large-scale receiving systems.

The Duffy provision was defended by Mr. Wallace McClure of the
State Department who was a member of the interdepartmental group
which had drafted the bill. Mr. McClure feared that the rulings of
the Shanley and LaSalle cases also would affect operators working on
a smaller scale than the operators in these cases.’

The Sirovich provision on dramatic works (for performing rights
not restricted to ‘“‘publi¢’’ performance) was criticized as being too
extensive.® TFor example, Congressman Church feared that it would
unduly interfere with the private sphere.®

While some thought that the exemptions in the Sirovich bill were
insufficient, others criticized the Duffy bill as being too restrictive.®

After the hearings on these three bills there was no further action.
The Duffy and Daly bills were reintroduced in 1937,” but no action
was taken.

The Thomas (Shotwell) bill, 1940

The Thomas bill,”? introduced in the Senate in January 1940, repre-
sents the last serious attempt at general revision of the copyright law.
The bill was drafted by the Shotwell committee after extensive con-
ferences on the revision project.

Section 1 of the bill imposed the ‘“for profit” limitation on the
author’s public performing rights in all works except dramatic and
dramatico-musical works, including motion pictures. In addition,
section 12(a) exempted:

The performance of a copyrighted musical composition, with or without words,
by a recognized bona fide charitable, religious, or educational organization;
Provided, That the entire proceeds thereof, after deducting the actual reasonable

5 8 H(eagin)gs Before the House Committee on Patents on S. 3047, H.R. 10632 and FI.R. 1120, 74th Cong., 2d
e3s. (1936).

# Id. at 17.

87 Id. at 267.

88 Jd. at 449 and 462,

@ Id. at 462.

90 Id. at 558.

ot The Duffy bill was reintroduced as S. 7, 75th Cong., 1st Sess. (1937). The Daly bill was relntroduced,
slightly modified, as H.R. 5275, 75th Cong., 1st Sess. (193/». The Guffey bill, S. 2240, 75th Cong., 1st Sess.
(1937), Is identical with H,R. 5275.

9 S, 3043, 76th Cong., 3d Sess. (1940).
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cost of presenting the same, are devoted exclusively to charitable, religious, or
educational purposes: And provided further, That, no part of the proceeds of such
performance shall be for the private gain of any promoter or similar participant
in the enterprise.

There were several references in the conference documents * con-
cerning the scope of the author’s public performing rights. A
comparative study of the drafted proposals of the various interested
groups, prepared by Mr. Edward Sargoy, contains the following
observations:

Section 1{(c). Delivery in Public for Profit.—All groups suggest the retention of
this right with the qualification of ““in public for profit”. The Book Publishers,
ASCAP and Radio extend it, however, to all copyrighted works, whereas the
Authors retain the present limitation on this right for lectures, sermons, addresses,
and like productions.

Section 1(d). Dramatic Performing Rights.—All groups substantially follow the
present law which provides not only a public performing right for dramatic and
dramatico-musical works, but also a mechanical instrumentality right. The
latter gives the copyright owner of the drama or dramatico-musical composition
the exclusive right to control the making, vending and performances or exhibitions
of his dramatic manuscript by means of mechanical instrumentalities capable of
preserving a particular performance and giving subsequent multiple identical
reproductions thereof. This applies, of course, to instrumentalities capable of
giving visual performances, such as motion picture films, as well as instrumentali-
ties capable of acoustic }Eerformances, or both in synchronization.

Section 1(e) Musical Performing and Mechanical Rights.—All the groups retain
in substance the present right publicly to perform for profit in respect of copy-
righted music as well as the right to control the making, vending and performing
of mechanical instrumentalities capable of reproducing the music. However they
have eliminated the present compulsory license feature in respect of the mechanical
rights.#

During one of the committee meetings an interesting discussion on
the subject of classical music took place, interesting because most of
the argument concerning the “for profit”’ limitation has centered
around popular music. Some members of the Shotwell Committee
felt that the composers of serious music should enjoy the same rights
as authors of dramatic and dramatico-musical works. The problem
was discussed at some length,* and a special provision removin
certain works of classical music such as oratorios, concertos, an
symphonies from the “for profit’” limitation was_ included in the
tentative draft. This provision, however, was later eliminated,
probably because of the difficulties arising in connection with a proper
distinction between the two classes of musical works involved.

The various attempts heretofore to make a general revision of the
copyright law ended with the Thomas (Shotwell) bill on which no
action was taken.

_ Very recently, in January and February 1957, two bills *® were
introduced in Congress which provided that reception of radio or
television programs or the playing of phonograph records in hotels
shall not constitute a public Eerformance for profit. No action was
taken on these bills. In substance they are somewhat similar to
provisions in some of the general revision bills referred to above.

» The records of the conferences have not been published, but have been collected and are available in
th: %opef;{gt{t ?g;ge (STUDY OF COPYRIGHT, 4 Volumes).

. . 1 a .

% Id, Vol. 3 at 62-63.
® H.R. 673 and H.R. 4572, 85th Cong., 1st Sess. (1057).
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B. ExuisitioNn RicaTts in MoTioN PicTurEes
I. DEVELOPMENT UNDER T'HE COPYRIGHT STATUTE

In the Copyright act of 1909 no mention was made of motion pic-
tures as a specific class of copyrightable works. The Townsend
Amendment of 1912 % added two new classes of works to those
enumerated in section 5: Class I, “Motion picture photoplays’, and
Class M, “Motion pictures other than photoplays”.®

Section 1 of the act of 1909 specified (as does sec. 1 of 17 U.S.C.
today) the exclusive rights of copyright owners, but neither the
Townsend amendment nor any subsequent amendment inserted any
reference to motion pictures in section 1, so that the statute now con-
tains no provision as to the rights of copyright owners in motion piec-
tures specifically.

Subsection (a) of the present section 1, specifying the right to
‘‘print, reprint, publish, copy, and vend the copyright work,’” relates
by its terms to all classes of copyrighted works and therefore embraces
motion pictures. The other subsections of section 1, however, enumer-
ate the particular categories of works to which the rights therein
specified pertain. Thus, performing rights are specified as pertaining
to nondramatic literary works (sec. 1(c)), dramas (sec. 1(d)), and
musical compositions (sec. 1{e)). There is no express provigion in the
statute for the right to exhibit a motion picture.

Even before the Townsend Amendment of 1912, and in fact before
the act of 1909, motion pictures had been considered copyrightable
and had regularly been registered in the Copyright Office as photo-
graphs.® Copyright in & motion picture (as a photograph) had been
held in the courts to be infringed by unauthorized copying, in Edison
v. Lubin '™ in 1903 and in American Mutoscope & Biograph Co. v.
FEdison Mfg. Co ™ in 1905.

Mention should also be made of another case decided under the
law in effect prior to the act of 1999. In Kalem Co. v. Harper &
Bros.' the plaintiff was the copyright owner of the novel “Ben Hur.”
The defendant made an unauthorized motion picture of the novel
and sold films which were publicly exhibiteg in theaters. The
Supreme Court, in an opinion by Justice Holmes, held that the
exhibition of the motion picture infringed the right of the copyright
owner to dramatize the novel,'® and that the defendant maker of the
films was a contributory infringer by furnishing the films for exhibi-
tion.!* It should be noted that this case did not deal with the right
of a copyright owner of a motion picture to exhibit it. This question
was considered in later court decisions to which we now turn.

97 Act of Aug. 24, 1912, 37 Stat. 488, c. 356.

9% The Townsend Amcendment also amended § 11 of the 1909 Act (now § 12 of 17 U.8.C.) to provide for
the deposit to be made for registration of unpublished motion pictures, and amended § 25(b) of the 1909
Act (now § 101(b) of 17 U.8.C.) to add special provisions regarding damages for infringement of other works
by means of motion pictures.

% Photographs had been made copyrightable as early as 1865 (13 Stat. 540, c. 126) and were mentioned
as a class of copyrightable works in all subsequent revislons of the statute including the Act of 1009, § 5().

100 122 Fed, 240 (2d Cir. 1903), epp. dismissed 195 U.S. 624 (1904).

101 137 Fed. 262 (C.C.N.J. 1905).

102 222 . 8. 55 (1011).

163 This right—to dramatize a nondramatlc work—Is now provided for in § 1(b) of 17 U.8.C.

11 The Circult Court of Appeals, 160 Fed. 61 (1909), had sald that the making of the motion picture was
not of itself an infringement of the novel since the motion picture did not reproduce the book, here drawing
an analogy to the making of perforated music rolls which had been held in White-Smith Co. v. Apollo Co.,
209 U.8. 1 (1908) not to infringe the right to make copies of copyright music. The Supreme Court opinion,
though it did not discuss this point, based its decislon, as did the Circuit Court, on the exhibition of the
motion pleture as an infringing dramatization of the novel,
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II. COURT DECISIONS REGARDING EXHIBITION RIGHTS !0

The courts, since 1931, have largely, if not completely, filled the
gap in section 1 of the statute with respect to exhibition rights for
copyrighted motion pictures. Typical of the judicial process in
general, this was done on the basis of the actual facts before $he court
in a series of decisions. The first reported opinion, Vitagraph v.
Grobaski (46 F. 2d 813 (W.D. Mich. 1931)), simply overruled mo-
tions to dismiss, for legal insufficiency, complaints brought by the
copyright owners of motion pictures against a licensee for infringe-
ment of the copyright in giving unlicensed exhibitions. The court
merely stated that no reasons had been urged and none occurred to
the court for applying so narrow a construction to the copyright
statute as to conclude that it did not apply to exhibitors of motion
pictures.

The first opinion to give extended consideration to this questibn
was that in Tiffany Productions v. Dewing (50 F. 2d 911 (D. Md.
1931)). The copyright owners of motion picture photoplays brought
a suit for infringement against a licensee who had shown the photo-
plays at a theater other than the one for which their exhibition had
been licensed. The plaintiffs argued that these copyrighted photo-
plays were a species of dramatic works and had been publicly performed
at the unlicensed theater so as to infringe the right granted under
section 1(d) to publicly perform a drama. They also suggested an
alternative broader ground, to wit, that the unauthorized exhibitions
upon the screen were an unauthorized copying of the motion pictures
under section 1(a). Judge Coleman held the unauthorized public
exhibitions to be infringement of the copyrights in the photoplays
under section 1(d). By way of dictum, he observed that the decision
in White-Smith v. Apollo ' (holding that the making of pianola music
rolls was not an infringing copying of copyrighted sheet music) would
appear to preclude exhibition of the motion picture from being deemed
an infringing copying of the film.

At about the same time, a contrary opinion was handed down by
U.S. District Judge Morton in the first of the three Metro-Goldwyn-
Mayer Dist. Corp. v. Bijou Theatre Co. cases (50 F. 2d 908 (D. Mass.
1931)). This court dismissed, for legal insufficiency, a copyright
infringement complaint brought against a licensee who had disregarded
license limitations by exhibiting the copyrighted photoplay in the
theater licensed on an additional unauthorized day. The court held
that, motion pictures being commercially unknown in 1909, Congress
never intended, in granting the public performing right to dramatic
works under section 1(d), to accord any protection other than to
those kinds of dramatic works capable of being performed on a stage
by living actors in the presence of an audience. On appeal, this
decision was reversed in 59 F. 2d 70 (1st Cir. 1932). However, the
Court of Appeals seems to have obtained the impression that this
was another Kalem Co. v. Harper & Bros. situation,'” and that the
copyrights sought to be protected in this case against the unauthorized
exhibitions of these films were copyrights in the literary or dramatic
materials on which the motion pictures were based. Finding no

108 The author is grateful to Mr. Edward A. Sargoy for the information supplied by him regarding the
cases herein reviewed in which he participated, and for his advice on other points as noted.

108 See note 104, supra.
107 8ee note 102, supra and text thereto.
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allegations concerning such copyrights in the restored pleading, the
court accordingly directed the plaintiffs to amend their complaints
so as to show the copyrighted literary or dramatic works upon which
the motion pictures were based. Plaintiffs amended their complaints
so as to clarify the situation, by alleging that the copyrights involved
were originally secured in the photoplay film prints themselves, and
were not based on copyrighted literary or dramatic materials. De-
fendants thereupon moved to dismiss the amended complaints.

The third opinion in this case (3 F. Supp. 66 (D.C. Mass. 1931)),
which gives considerably more clarity to the situation, sustained the
amended complaints, and discussed in detail the various applicable
theories. Judge McLellan found liability on the theory that the photo-
plays embodied in the film prints were dramatic works and their
public performance was therefore protected under section 1(d). He
added alternatively (citing the Kalem Co. case) that if they were
deemed to be nondramatic rather than dramatic works, their exhibi-
tion upon the screen would constitute a dramatization of a nondra-
matic work under section 1(b). Judge MecLellan also discussed at
length the “copying” theory under section 1(a), quoting from the
plaintiff’s arguments in such regard, and indicated that he did not
necessarily go along with Judge Coleman’s dictum in the Tiffany
case that White-Smith v. Apollo precluded the theory that the projec-
tion of the film upon the screen could be an infringing copying under
section 1(a).

Inasmuch as the courts in the Tifany and Byjou Theatre cases held
for the plaintiffs on the ground that the public exhibition of a photo-
play was a public performance of a drama within section 1(d), it was
not necessary for the courts in these cases to consider the argument
that the projection of a film nn the screen was copying within section
1(a). In dicta, Judge Coleman in the Tiffany case rejected this argu-
ment, drawing an analogy to White-Smith v. Apollo, and Judge
MecLellan in the third Bijow Theatre decision questioned that anal-

108
0gy.-

Several years later, the theory that the projection of a film is
copying within section 1(a) was considered in connection with a
motion picture that was not a photoplay, by the Second Circuit Court
of Appeals in Patterson v. Century Productions et al.!® In this case,

108 Mr, Edward A. S8argoy, who was counsel for the plaintiff copyright owners In these cases and other like
cases, as well as In the Patterson v. Centufy Productions case later discussed, has pointed out some Interest-
ing aspects of the above cases: “By agreement of counsel for both sides and the court in the first Metro-
Goldwyn-Mayer v, Bljou case, when the motlon to dismiss the original complaints was made, it was ar-
ranged that the briefs suhmitted by both sides in the Tiffany cases (50 F. 2d 911), in Maryland, be sub-
mitted to the Massachusetts court who then reached an opposite result thereon (50 F. 2d 608). The White-
Smith v, Apollo dietum was first raised by Judge Coleman in his opinion, and there was no ogportunlty to
argue It, since judgment was rendered for the copyright owners, and the defendants paid the judgment.
An opportunity effectively to indicate that White-Smith v. Apollo (with its holding that an auditory test
of identity was insufficient to establish infringing mgylng and that the infringing copy must have visual
identification with the copyrighted work ciaimed to have been infringed), was not applicable, arose in the
argument before Judge McLellan in the third Metro-Goldwyn-Mayer v. ﬁljou case. There it was claimed
that an enlarged visual copy of each image on the copyrighted film was projected upon the screen and met
the visual test called for by the White-Smith case. The purpose in urging the broader ground in these cases,
since judgment could simply have been obtained under §1(d), the pictures being copyrighted photoplay
fllms which had been publicly exhibited, was two-fold. In the first place, this theory would be inadequate
for exhibition rights for the greater volume of copyrighted motion pictures registered under Class M as non-
photoplays; and secondly, both as to copyrighted photoplays and non-photoplays, the industry strongly
felt that they must not be limited in their rights to control licensing to exhibitions given Bubllcly."

10993 F. 2d 489 (2d Cir. 1937), cert. denied 303 U.S. 655 (1938). Mr. Sargoy advises: “There wero cases
in Illinois and West Virginia where the Federal Court overruled motlons by exhibitor defendants to dis-
miss for legal insufficiency under the copyright statute, infringement actions brought against them for
unsuthorized exhibitions of copyrighted newsreels. Unfortunately, the orders overruling the motions to
dismiss such complaints were unaccompanied by any opinion. In the reported opinions of Pathe Ex-
changes, Inc. v. International Alliance, 3 F. Supp. 63 (8.D.N.Y, 1933}, and in the lower court opinion in
Patterson v, Century Production, et al., 19 F. Supp. 30 (3.D.N.Y. 1937), the courts in their judgments sus-

tained infringement causes of action against exhibitors for unauthorized exhibition of the copyrighted non-
photoplay films, but diseussed other points in their opinions,”



COPYRIGHT LAW REVISION 107

the plaintiff, copyright owner of a documentary film (registered under
Class M as a motion picture other than a photoplay), brought an
infringement action against the producer and printer of another film
in which they incorporated some 1,000 to 1,500 feet taken from the
plaintiff’s film, and also against a theater operator who had exhibited
the infringing film. The producer and printer defendants were held
to have infringed by making copies of the plaintiff’s film in violation
of section 1(a) when they made a negative and several positives of
the footage taken from the plaintiff’s film. As to the defendant
theater operator (charged only with having exhibited the infringing
film at a theater) the court held that by showing the film, he also
violated section 1(a) by making infringing copies when he projected
the film on the screen, even though the copies of the images so pro-
jected upon the screen were temporary. The Court of Appeals said
that this case was not analogous to that of White-Smith v. Apollo
where a pianola roll was held not to be an infringing copy of sheet
music. Citing favorably Judge McLellan’s diectum in the third Bijou
Theatre decision, the Court of Appeals pointed out that while a
pianola roll did not reproduce the written music itself, the projection
of the film on the screen did reproduce the copyrighted motion
picture.!?

The question of exhibition as copying has never apparently been
raised again since the Patterson case ,!!!

While the Patterson case involved a public exhibition of a non-
dramatic motion picture, the copying theory would seem to apply to
any exhibition, public or private, of any motion picture by its projec-
tion. This suggests the question of whether the exhibition right for
motion pictures should extend to private as well as public exhibitions.

It might be pointed out in this connection that the courts have given
a broad scope to the term ‘“public performance’” in other contexts.
For example, the broadcasting of music has repeatedly been held to
be a public performance even though the audience consists of many
individuals who hear the performance separately in the privacy of
their home.!'* However, in the unreported case of Metro-Goldwyn-
Mayer Distributing Corp. v. Wyatt and Maryland Yacht Club,''?
Judge Coleman, who had previously decided Tiffany Productions v.
Dewing, held that the unlicensed exhibition of copyrighted motion
picture photoplays at a yacht club, though given before a substantial
audience of people, was not a public performance of the photoplays
within the meaning of the applicable section 1(d), since only members
of the club and their guests could secure admission to the performance.
The test of a public performance as laid down by him was whether
the performance was open to members of the general public on the
same terms as available to those before whom the performance was
actually given. This decision seems questionable but no other case
in the United States dealing with a similar situation has been found.
Decisions in foreign countries which appear to be to the contrary will
be noted below,

10 The question of exhibition as copying under § 1(a) was a major issue raised in the application to the
gnlgegsgtatw Supreme Court for a writ of certlorarl in the Patterson case. Certiorari was denied, 303 U.8.

5 (1 .

1 Mr, Bargoy advises: ““The motion Elcture Industry has relled upon the application of § 1(a) under
the Patterson case, not only to cover exhibition rights for all copyrighted motion pictures whether regis-
tered as photoplays or non-photoplays, but as not being called upon to limit its licensing rights under
copyright to performances glven publicly as In the case of copyrighted dramatie works under § 1(d).”

113 Sep Jerome H. Remick & Co. v. American Automobile Accessorles Co., 5 F. 2d 411 (6th Cir. 1825) and
the other cases discussed supra, at pages 87-81,

us (D.Md. (1932)); oral opinion set forth in Copyright Office Bulletin No. 21, at 203.
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III. EXHIBITION RIGHTS IN FOREIGN COPYRIGHT LAWS AND INTERNA-
TIONAL CONVENTIONS

Under the “copying’’ theory adopted in the Patterson case, the exhi-
bition right in motion pictures would seem to extend to all exhibitions,
whether public or not, except perhaps to such private exhibitions as
might be exempted under the doctrine of fair use. In contrast, all
foreign copyright laws dealing with the matter expressly appear to
limit the exhibition right to public exhibitions.

Thus, in Austria, the author’s exclusive right includes the right to
“publicly perform” a work of cinematography (sec. 18(1) of law of
April 9, 1936). In Canada, the author has the exclusive right to
‘“publicly present a cinematographic production of an original char-
acter’”’ (sec. 3(1)(e) of the act of June 4, 1921). In France, the author’s
exhibition right is defined as the right of ‘“public.projection’ (art. 27
of law No. 57-296 of March 11, 1957). In Germany, the author has
the exclusive right to “exhibit’’ cinematographic works ‘‘in public”
(sec. 15(a) of the act of January 9, 1907, as amended). In Sweden,
the author’s copyright includes the right to ‘‘publicly perform’ by
means of cinematography (sec. 3 of law No. 381 of May 30, 1919). In
the United Kingdom, the exhibition right is defined as the right of
“causing the film, insofar as it consists of visual images, to be seen in
public, or, insofar as it consists of sounds, to be heard in public¢” (sec.
13(5) of the Copyright Act of 1956).11

While the Universal Copyright Convention (1952) makes no
mention of performing or exhibition rights, the Berne (Brussels)
Convention (1948) provides that the author’s exclusive right in cine-
matographic adaptations or reproductions shall include the right to
authorize the “public presentation and performance’” of such adap-
tations or reproductions (art. 14). The Washington Convention
(1946) is not entirely clear on the point: “Cinematographic works”
are named in article 3 among the kinds of works protected. Article
2(b) provides for all works the right to “represent, recite, exhibit, or
perform it publicly”; while article 2(¢) provides for all works the right
to ‘“reproduce, adapt, or present it by means of cinemtography.”
Perhaps this latter provision is to be understood as relating to the use
of other works in a motion picture. In the copyright laws of a number
of the countries which have ratified the Washington Convention the
right of exhibition in motion pictures appears to be limited to public
exhibitions.

In comparing the effect of the “copying’’ theory adopted in the
Patterson case with the law governing in other countries, consideration
should be given to whether the concept of public performance or
exhibition has the same scope in the United States as in other countries.
It would seem that the Maryland Yacht Club case was decided on the
basis of a much narrower conception of the term ‘“public” than that
applied in other countries.

For example, in Austria, the Supreme Court has ruled that musical
performances organized by a dancing school for its students, both in
connection with instruction and other activities, were public per-
formances within the meaning of the Austrian copyright law and the

14 All foreign copyright laws examined appear to imit the exhibition right in motion pietures to publie

gxhibiti&)ns. On the other hand, the limitation to “‘publie’’ exhibitlons appears to be the only limitation
imposed,
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Berne Convention (decision of March 4, 1953; 3 Ob 9/53). In reach-
ing its decision, the court referred to a case decided by the Supreme
Court of Denmark, in which the playing of radio and records in a
factory was held to be “public performance” within the meaning of
the Danish copyright laws. One of the tests applied by the Danish
court was whether the members of the audience, in this case the factory
workers, were united by a “real, intimate bond.” The same test
was applied by the Austrian court to the dancing school performances.
The latter court made it clear that it was of the opinion that the
concept of “public performance’” should be uniform in the Berne
countries, and its reliance on a decision from another Berne country
was an attempt to reach a common formula.!”®

In the United Kingdon, in the case of Harms & Chappel v. Martan’s
Club Ltd. ((1927) 1 Ch. 526), the court held that the performance of
musie in a social club for the entertainment of its members, who paid
membership fees, and their guests was a public performance. Simi-
larly, in Jennings v. Stephens ((1936) 1 Ch. 469), a performance of a
play given exclusively for the members of a women’s club, of which
any woman residing 1n the locality could become a member on pay-
ment of a small fee, was held a public performance.

The aforementioned cases obviously gave a broader scope to the
term “public performance’” than the Maryland Yacht Club case. It
is true that Judge Coleman thought the case before him was to be
distinguished from the Harms & Chappel case. However, in view of
the fact that the motion picture exhibition in Maryland Yaclt Club, like
the musical performances in Harms & Chappel, was given for a
substantial audience consisting of paying club members and their
guests, the distinction scems dubious. It is, of course, impossible to
say whether Judge Coleman’s relatively narrow concept would be
upheld if the question were again presented to the courts in the
United States. The same question might be posed with respect to
performances of literary or musical works.

IV. LEGISLATIVE PROPOSALS FOR REVISION OF THE PRESENT LAW

All of the general revision bills introduced between 1924 and 1940
contained provisions basically similar to those in the existing law for
the right to perforin dramatic works publicly (as well as the right to
copy any work and the right to dramatize nondramatic works). We
shall refer here especially to those bills which mentioned the right to
exhibit motion pictures specifically.

The Perkins bill of 1925 ! was the first of the general revision
bills which expressly referred to the exhibition of motion pictures.
The bill proposed to secure the exclusive right “to reproduce said
work [any copyrighted work] in the form of & motion picture and to
exhibit the same” (sec. 12(c)). But query whether this pertained
only to the use of other works in a motion picture. There was no
other provision for the right to exhibit motion pictures specifically.

The Vestal bill as passed by the House of Representatives in 1931 7

1: Tp a suhsequent case, a lower Danish court held that musical performances given by a youth club for
tts memners were public performances. (N1R 1953, page 137) Similarly, performances for members of a
musieal association were considered public (NIR 1955, page 46).

us H R. 11258, 68th Cong., 2d Sess. (1925).
17 L R. 12549, 71st Cong., 3d Sess. (1931).
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made no express provision for the right to exhibit motion pictures.
However, in section 1, it first provided, for all works generally, that—
copyright includes the exclusive right—To copy, print, reprint, publish, produce,
reproduce, perform, render or erh:bit the copyright work in any form by any
means * * * [Emphasis added.]

But perhaps this general listing of rights was not meant to be un-
qualified. Section 1 went on to provide that copyright “shall further
include” rights specifically enumerated, some of which werc qualified,
including public performance of dramatic works, but with no express
mention of exhibition of motion pictures.

The Sirovich bills of 1932 ' provided specifically for an exclusive
exhibition right in motion pictures. While the first two bills intro-
duced exempted exhibitions which were neither public nor for profit,
subsequent bills did not impose these limitations and provided for
the exhibition right without qualification- (see. 12).

The Duffy bill of 1935 ''* and the Daly bill of 1936 '** both specified
the exclusive right “to exhibit the copyrighted work publicly if it be
a motion picture’’ while the Sirovich bill of 1936, like previous bills
introduced by Congressman Sirovich, granted the right to exhibit
motion pictures without limiting the right to public exhibitions.
(See sec. 1(d) of each of the bills.)

During the hearings held on these three bills,'*? the Duffy and Daly
provisions were opposed by representatives of the motion picture
industry. Thus, Mr. Gabriel L. Hess, appearing in behalf of the
National Distributors of Copyrighted Motion Pictures, stated:

The first problem is [that] the unfair competition to licensed theatre users from
pirated uses at semipublic establishments will be made possible by the proposed
unreasonable limitation of the exclusive exhibit[ion] right to only “‘public¢’’ exhibi-
tions by Section 1(d) of the Duffy and Daly bills.\8

The distinction made in the copyright law between motion picture
photoplays and motion pictures other than photoplays was also
criticized in a memorandum submitted by Mr. Hess, as follows:

This distinction is confusing, illogical, and unnecessary. One type of motion
picture may be more dramatic than the other type of motion picture and at the
same time be an actual recordation of true events as distinguished from a staged
or fictional motion picture known as a photoplay. Both have this in common,
namely, that primarily the only thing of value is exhibition rights which are
licensed by the trade in precisely the same manner. Under the customs of the
trade and in principle there is no difference whatsoever between a motion picture
which is called “photoplay’’ and a motion picture which is called “nonphoto-
play’.124

The Duffy bill made no distinction between photoplays and other
motion pictures while the Daly and Sirovich bills made such distine-
tion for classification and deposit purposes. ) )

The Thomas (Shotwell) bill of 1940 !* provided for the exclusive
right “to exhibit or perform the work if it be a motion picture”
(sec. 4(e)). As in the later Sirovich bills, the exhibition right was
not limited to public exhibitions. The Thomas bill made no distine-
tion between photoplays and other motion pictures.

118 J1. R, 10364, I1.R. 10740, H.R. 10976, TI.R. 11948, H.R. 12094, and H.R. 12425, 72d Cong., 1st Sess. (1932}.

118 8, 3047, 74th Cong., 1st Sess. (1935).

120 H R, 10632, 74th Cong., 2d Sess. (1936).

21 H R, 11420, 74th Cong,, 2d Sess. (1936).

122 Hearings on Revision of Copyright Laws, 74th Cong., 2d Sess. (1936).

128 Id, gt 1027,

13 Id, at 1346.
125 3, 3043, 76th Cong., 3d Sess. (1940).
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The problem of the scope of the exhibition right in motion pictures
had come up before the Shotwell Committee in its proceedings which
led up to the drafting of the Thomas bill. While ASCAP and the
book publishers proposed a public exhibition right for copyrighted
motion pictures, the motion picture industry opposed any limitation
to “public”’ exhibitions. In a memorandum comparing the proposals
drafted by the various interested groups, Mr. Edward A. Sargoy
stated:

The motion picture industry has consistently maintained that the exhibition
right for copyrighted motion pictures is not in the same category as a dramatic
performing right, particularly in respect of any such limitation as “public.”’ The
pirating user of a copyrighted stage play takes only the directions in the form of
the plot and dialogue, but makes his own production, requiring living actors for
each infringing performance. No two performances are ever exactly identical,
and nonpublic performance is not a serious injury. The unauthorized exhibition
of a copyrighted motion picture is a species of ‘‘copying’ the identical work of
the owner (Patterson v. Ceniury Productions, Inc., 93 F. 2d 489 (2d Cir. 1937),
cert. den. 303 U.S. 655 (1938)). The pirating user appropriates not merely plot
and dialogue, but the best and only production containing the services of artists
and actors otherwise unavailable, and can give unlimited identical performances
in any place for any gathering, which compete with and destroy the value of the
work for the copyright owner and his legitimate exhibition licensees.!?

The view of the motion picture industry was followed in the Thomas
bill, drafted by the Shotwell Committee. As already mentioned, the
bill provided specifically for the exhibition right in motion pictures
without limiting it to public exhibitions.

C. Anavysis or Basic Issuzms
I. PERFORMING RIGHTS IN LITERARY AND MUSICAL WORKS

The background material presented in Part A above indicates that
there has been no serious contention regarding the propriety of limiting
the performing rights in literary and musical works to public per-
formances.'” The issues that have been brought into question relate
to the “for profit”’ and other similar limitations on the right of public
performance. Since these limitations have been applied to non-
dramatic literary and musical works, but not generally to dramatic
works, these two categories will be considered separately.

(@) Nondramatic works—Thereviewin Part A above of the develop-
ment of the present law, proposed revisions, and foreign laws suggests
four alternatives which might be considered in connection with the
question of limiting public performing rights in nondramatic literary
and musical works: (1) the “for profit’’ limitation could be maintained
in its present form; (2) a provision listing specific exemptions could
be substituted for the present ‘‘for profit’”’ limitation; (3) a provision
listing specific exemptions could be added to the‘‘ for profit”’ limitation;
or (4) the “for profit’”” limitation could be abolished without sub-
stituting for it other limitations. Each of these four alternatives has
been proposed in one or more of the past bills for general revision of
the U.S. law and is found in the law of some foreign countries.

(1) There are numerous arguments for preserving the ‘‘for profit”’
limitation in its present form. It has often been emphasized that the

12 See note 94, supra.
127 The Sirovich bill of 1936 would have extended the performing right in dramatic works to all perform-

ances, but this was strongly criticized and not defended at the Hearings (see notes 84, 88, 89, supra and the
text thereto).
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author’s right to royalties from public performances of nondramatic
works should only extend to the commercial exploitation of his works,
and that a further extension of his rights to noncommercial uses would
unduly interfere with the public interest in fostering the cultural life
of the nation. Moreover, the ‘for profit” limitation has been in
effect for almost 50 years, during which period the courts have inter-
preted ‘“for profit”’ as including all methods of public performance
related directly or indirectly to commercial exploitation. Inquiries
made by the Shotwell Committee in 1938 and 1939 brought out the
fact that most of the interested groups then favored a retention of
this limitation.’® 1t is noteworthy, though, that most of the general
revision bills, including the Shotwell bill, contained specific exemptions
in addition to the ‘“for profit’’ limitation; see below under (3).

(2) One of the general revision bills, the Perkins bill of 1925,

substituted for the “for profit”’ limitation a provision listing specific
exemptions from the author’s public performing rights. The bill
provided :
That nothing in this Act shall be construed to prohibit the performance of copy-
right musical works by churches or public schools, provided the performance is
given for charitable or educational or religious purposes, unless a fee is charged for
admission to the place where the music is so used.

A number of foreign copyright laws ' have the same approach,
although the list of exempt activities usually is mueh more detailed
and extensive than the one proposed in the Perkins bill.

The advantage of this approach is that it would clarify the scope
of the exemptions from the public performing right by specifying in
rather precise detail the performances for which the public interest is
deemed to warrant an exemption. On the other hand, as shown in
previous revision efforts, an attempt at comprehensive specification
raises controversial questions of inclusion or exclusion. Moreover,
such specification would lose the advantage afforded by the general
“for profit” limitation of being flexible and adaptable to changing
conditions in the future.

If a proposal following this pattern were to be drafted, it should be
should be borne in mind that Congress throughout the years has
focused its attention on musical performances by charitable, educa-
tional, and religious organizations for charitable, educational, or
religious purposes. These are the performances, with some variations,
which were exempted by the Perkins bill and specifically exempted in
all the other bills which added a list of exemptions to the ‘“for profit”
limitation. Although the latter provisions were supplementary to the
“for profit” limitation, they were drafted so that they could stand
alone, and thus may serve as models for a provision intended to be
substituted for the “for profit’’ limitation.

The aforementioned proposals have limited exempt performances
in two respects. Only certain organizations were exempted, and only
certain performances by such organizations.

The organizations exempted have in some of the revision bills
been limited to churches and schools. In other bills they have been
described as charitable, educational, and religious organizations. In
still other bills agricultural and/or fraternal organizations have been

123 See p. 103, supra.

12¢ B.g., Austria (p. 92, supre), Canada (pp. 92, 93, supre), Germany (p. 94, supra), Sweden (p. 05, supra),
and United Kingdom (p. 95, 8upra).
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added ; and objections voiced at the hearings were directed principally
at the inclusion of these two kinds of organizations. )

The performances exempted have in all cases been musical per-
formances for charitable, educational, and religious purposes. During
the hearings the fear was expressed that profitmaking performances
might be given under the guise of charity or other exempt purposes.
In order to prevent abuse, some of the bills further qualified the exempt
performances. For example, the Perkins bill exempted such per-
formances only where no admission fee was charged. Other bills,
for example the Duffy bill, exempted performances only if the pro-
ceeds after deduction of reasonable expenses were devoted exclusively
to charitable, educational, or religious purposes. Section 12(a) of
the Thomas (Shotwell) bill is another example of a provision con-
taining the latter qualification. It exempted:

The performance of a copyrighted musical composition, with or without words,
by a recognized bona fide charitable, religious, or educational organization:
Provided, That the entire proceeds thereof, after deducting the actual reasonable
cost of presenting the same, are devoted exclusively to charitable, religious, or
educational purposes: And provided further, That no part of the proceeds of such
performance shall be for the private gain of any promoter or similar participant
in the enterprise.

A number of the European copyright laws provide that musical
performances for the aforementioned or similar purposes are only
e;:emlla)oted if participating performers are not paid for their participa-
tion.

(3) As already indicated, a number of the general revision bills
contained both the “for profit” limitation, applicable to all nondrama-
tic works, and specific exemptions applicable to musical works.!¥!

The specific exemptions made the application of the ‘for profit”’
limitation more definite in the specified situations. Their practical
effect varied: the specific exemptions tended in some cases to extend
and in other cases to narrow the scope of the ‘“for profit’”’ limitation.
For example, the Vestal bill, in its later versions, exempted musical
perfoimances by fraternal organizations for charitable, educational,
ot religious purposes; this addition might have enlarged the exemptions
under the “for profit’”’ limitation insofar as such performances might
sometimes involve a profit element. The condition found in this
and other bills, “unless a fee is charged for admission,” might have
enlarged the scope of free performances in some respects (where a
profit element is involved but no admission fee is charged), and nar-
rowed it in others (where an admission fee is charged to raise funds for
charitable or educational purposes). The condition of an admission
fee, where appropriate, has the advantage of establishing an easily
recognizable line of demarcation. The condition in the Thomas
(Shotwell) and a few other bills, that the proceeds of a performance
after certain decuctions must be devoted exclusively to charitable,
educational, or religious purposes, might be found to be inherent in
the ‘“for profit’’> limitation. Such a condition might have the merit
of clarifying a doubtful point, but it would probably be more difficult
to administer than the “admission fee”’ condition.

3 E.g., Austria (p. 92, supra), Germany (p. 94, supra), and Sweden (p. 95, supra).

13 The bills referred to are: the Vestal bill (noto 53, supra), the Dill bill (note 67, supra), the first Sirovich
bill (note 69, supra), the Duffy bill (note 82, supra), and the Thomas bill (note 92, supra).
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Mention might be made here of the proviso in section 104 of the
present law which exempts performances of certain musical works—
by public schools, church choirs, or vocal societies, * * * provided the perform-
ance is given for charitable or educational purposes and not for profit.

This seems to add nothing to the general “for profit” limitation
inasmuch as it exempts the performances listed only if they are “not
for profit.”” Section 104 could well be eliminated.

Two other exemptions from the public performing right for music,
unrelated to the “for profit” limitation, were proposed in a few of the
previous general revision bills.’®> In broad terms, it was proposed to
exempt musical performances (though public and for profit) given by
(1) the reception of a broadcast, or by (2) the playing (other than by
broadcasting) of a recording, except in either case where admission
fees or other charges are made. These exemptions were apparently
intended to apply to performances given by means of broadcast re-
celving sets or by means of records in such places as hotels, taverns,
restaurants, etc. Two special bills recently introduced in 1957 pro-
posed to exempt performances given by such means in hotels.!®

The proponents of such exemptions have argued that such per-
formances should be ‘““cleared at the source” (by the broadcasters or
record producers); that the small hotel, restaurant, ete., should not
be required to pay performing license fees for such performances;
and that with respect to the reception of broadcasts, the receiver has
no control over the choice of the works performed. In opposition it
has been argued that such performances are given for purposes of
commercial gain and those who make commercial use of music should
compensate the authors for the use of their property; and it has been
said that in practice the small hotel, restaurant, etc., is not called
upon to obtain a performing license,

(4) It might be argued that the author’s public performing rights
should not be limited by any exemptions. That is the rule in some
foreign countries, notably in France.'® Moreover, that was the rule
when the performing rights in music were first introduced into the
copyright law, and has always been the rule for dramatic works.

Whether or not the “for profit” limitation should be eliminated
without any substitute limitation depends upon whether the public
interest in fostering the cultural life of the nation in situations where
music or literary works are used noncommercially, or the author’s
right to control the use of his works, is paramount.

It could be argued that although there is a distinct and recogniz-
able public interest in the enjoyment of the works of authors, that
interest should in no case deprive the author of a potential source of
income. From the author’s point of view, it could also be said that
he should have the right to determine which activitics he desires to
support by permitting the free use of his works.

In weighing the arguments for and against unlimited public per-
forming rights, it should be remembered that the words “public per-
formance” constitute a limitation and might be construed so as to
protect the public against extreme cases of interference by the authors,
If all other limitations were eliminated, the courts might tend to con-

112 The last Vestal bill (note 53, supra) as amended on the floor of the House (note 57, supra) and on the
floor of the Senate (note 63, supra); the first Sirovich bill (note 69, supra); and the Duffy bill (note 82, supra).

188 See note 96, supra.

134 See page 91, supra.
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strue the term “public performance” narrowly, or might apply the
doctrine of “fair use,” so as to exclude from the author’s control non-
organized, nonprofessional performances which do not in any way
compete with the author’s economic interests. But there would still
be many nonprofit performances that are undoubtedly ‘‘public per-
formances.”

Only one of the legislative proposals, namely the Vestal bill as
first introduced,' contained no limitation on the author’s public per-
forming rights. This met with violent opposition and both the “for
profit” limitation and other exemptions were adopted in later versions.

During the hearings in 1952 on the bill resulting in the amendment
of section 1(c) of the present law extending performing rights to non-
dramatic literary works, a representative of the authors argued that
the rule governing dramatic works has caused almost no difficulties in
the past, and that the same rule could be applied to other works with-
out any invasion into legitimate public interests.!® Congress, after
hearing arguments pro and con, chose to maintain the ‘“for profit’”
limitation.

(6) Dramatic works,—The oldest of the performing rights, the right
to perform a dramatic work in public, has never been subjected to the
“for profit” or other limitations. One of the reasons frequently given
for treating dramatic performances differently from performances of
nondramatic works is that people who attend a performance of a
dramatic work will be less likely to attend a second performance of the
same work. Consequently, a free performance will cause the author a
serious monetary loss by depriving him of a potential audience. An-
other reason given is that the dramatic author depends more exclu-
sively upon his public performing rights than other authors who derive
sylftml]agial parts of their income from publishing, recording, and other
rights.

The writer is unaware of any contention that the public performing
rights in dramatic works should be limited by the ‘“for profit’’ or other
limitations. The charitable, educational, religious, and other groups
that have sought the free use of music have never urged that dramatic
works should be freely available for nonprofit performance

II. EXHIBITION RIGHTS IN MOTION PICTURES

The law regarding l;:erforming rights in motion pictures (commonly
referred to as “‘exhibition’ rights) has developed differently from
performing rights in literary and musical works, and presents some-~
what different issues, '

There being no specific provision in the statute for exhibition rights
in motion pictures, the courts have had to adapt general statutory
provisions, designed for other kinds of works, to accord protection to
copyright owners of motion pictures against their unauthorized
exhibition. The courts found no difficulty in applying to public
exhibitions of dramatic motion pictures (photoplays) the statutory
right in section 1(d) to perform dramatic works publicly, as was done
in the Tiffany *® and third Bijou Theatre '™ decisions. In the third

85 Sep note 45, supre.
188 Sep argument pp. 83, 84, supra.
u? See text to notes 14 and 15, supra.

18 Tiffany Productions v. Dewing, 50 F. 24 911 (D. Md. 1931).
138 Metro-Goldwyn-Mayer Dist. Corp. v. Bijou Theatre Co., 3 F. Supp. 66 (D.C. Mass. 1931).
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Bijou Theatre decision the court also suggested that if a motion picture
was deenied to be a nondramatic rather than a dramatic work, its
unauthorized exhibition (which was public in that case) would violate
the statutory right in section 1(b) to dramatize a nondramatic work.
Finally, in the Patterson case " the Second Cireuit Court of Appeals,
dealing with an unauthorized public exhibition of a nondramatic
motion picture (being unable to apply the statutory right to perform
a dramatic work publicly under section 1(d), and apparently over-
looking or ignoring the suggestion of the court in the third Bijou
Theatre decision that exhibition of a nondramatic motion picture is a
dramatization under section 1(b)), adopted the theory advanced by
the plaintiff copyright owners that the exhibition violated the statu-
tory right in section 1(a) to ‘““copy’’ a copyrighted work.

This theory of the Patterson case—that the temporary reproduction
of a work by projecting it on a screen is “copying’’-—would seem to be
a considerable stretch of the traditional concept of the copyright
owner’s exclusive right to “copy’’ under section 1(a). If the Patterson
case, which dealt in fact with the public exhibition, is followed to
its logical conclusion, any exhibition of a copyrighted motion picture,
whether public or private, would be an infringement if not authorized
by the copyright owner. The same result for nondramatic motion
pictures might also follow from the theory advanced in the third
Bijou Theatre decision that exhibition is a dramatization of the motion
picture under section 1(b); but to accord more extensive exhibition
rights to nondramatic motion pictures than to dramatic motion
pictures would seem to be an unreasonable result.

In all of the foregoing decisions the exhibition involved was in fact
a public exhibition. Only one decision has been found dealing with
an exhibition that the court deemed to be private—the unreported
Maryland Yacht Club case *' which was decided before the Patterson
decision by the same judge who, in the Tiffany case, had rejected the
“copying” theory. 1In the Maryland Yacht Club case, involving a
photoplay, the judge considered that the right of exhibition was
limited to public exhibitions (as a species of public performance of a
dramatic work under section 1(d)) and was therefore not infringed
by a private exhibition.

The Maryland Yacht Club case is also the only one found in the
United States dealing with the specific question of whether an exhibi-
tion given at a club for its members and their guests is public or
private. The holding that such an exhibition is private seems ques-
tionable, and there are several decisions in foreign countries which
hold the contrary in what appear to be similar situations involving
musical performances at a dancing school, in a factory, and at & social
club.**®  Whether the courts in the United States would now repudiate
the Maryland Yacht Club case is a matter of conjecture. If the
Patterson case is followed, the question would not be likely to arise
with respect to motion picture exhibitions, but might arise in regard
to the performance of musical or literary works.

Also conjectural to some extent is what the courts would now do
if presented with a case of a purely private exhibition, as in a private

180 Patterson v, Century Productions, 93 F. 2d 489 (2d Cir. 1987), cert. denied 303 U.S, 655 (1938).
1 Metro-Goldwyn-Mayer Dist, Corp. v. Wyatt and Maryland Yacht Club (D. Md. 1932); unreported

opinion set forth in Copyright Oifice Bulletin No. 21, at 203.
14 See p. 108, supra.
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home or in a library for an individual scholar. While even such an
exhibition would seem to be “copying’’ under section 1(a) if the theory
of the Patterson decision is carried to its logical conclusion, a court
might hesitate to find an infringement in that situation. It is con-
ceivable that a court might resort to the doctrine of “fair use” to hold
such a purely private exhibition not an infringement.

It may be desirable in a general revision of the law, as was done
in a number of the previous general revision bills, to make specific
provision for the right to exhibit motion pictures. If that is done,
consideration will need to be given to the question of whether this
right should extend to all exhibitions or only to public exhibitions.

It might be observed first that insofar as exhibition rights are con-
cerned, no reason is apparent for making any distinction between
photoplays and other motion pictures. For both alike, their chief
commercial value lies in their exhibition; and the methods of distribu-
tion, licensing, and exhibition are the same. Both are also alike in
regard to the premise that people having seen the motion picture at
one exhibition are not likely to pay to see it again. In all of the
previous general revision bills which provided for exhibition rights in
motion pictures, the rights pertained to all motion pictures without
distinction between photoplays and others.

As to whether the exhibition right should be limited to public ex-
hibitions, such a limitation was imposed in several of the earlier general
revision bills,"® but two of the later bills,’* provided for an unqualified
right of exhibition. Foreign laws generally limit the right to “public”
exhibitions and that term has been given broad scope by the foreign
courts.'® Representatives of the motion picture industry have argued
strongly for an unlimited exhibition right. Speciﬁcalfr , they have
argued that such a right is necessary to assure control of the copy-
right owner over the exhibition of films in clubs, factories, camps,
schools, and other such ‘“‘semipublic’”’ places to which the general
public is not invited, and perhaps even in private homes.!® They
have pointed out that it is easy for anyone in possession of a film
(who leased it for specified exhibitions) to give unauthorized exhibi-
tions of the motion picture in such places, and that those attending
such exhibitions are not likely to pay to see the motion picture again,

Because of the special nature of motion pictures, they might require
broader protection than stage plays. Any performance of a stage
play requires a good deal of preparatiop in assembling the cast, scenery,
an(f7 costumes, 1n rehearsals, ete., and nonpublic (usually nonprofes-
sional) performances are generally too crude or too fragmentary to
compete with a theatrical performance. But a motion picture is a
completed product that can readily be exhibited by anyone having the
film and projection equipment, and is the same at every exhibition.

142 The 1932 Sirovich bills (note 118, supra), the Duffy bill (note 119, surra), and the Daly bill (note 120,

supra).

14 The 1936 Sirovich bill (note 121, supra) and the Thomas bill (note 125, supra).

us See Part B m1, supra.

us Mr, Sargoy advises: ‘It I3 extremely rare for motion picture prints to be sold to the public like books,
newspapers, sheet music and other copyrighted works. A motion picture is valueless unless it can be ex-
hibited. Distributors ordinarily license the exhibition right for a specified day or days at a designated
}olaee for an agreed upon license fee, and temporarily loan a positive print to the licensee, to be returned
mmediately after the licensed exhibition. The motion plcture industry serves not only the 17,000 or so
theatres which exhibit 35 mm. prints commercially to the publie, but a much greater number of non-
theatrical outlets with 16 mm, prints., There are not only hundreds of thousands of homes which have
projection equipment, and license 16 mm. prints from time to time from distributors in this field, but there
are hundreds of thousands of private or semiprivate establishments such as schools, colleges, clubs, chil-
dren’s camps, factories, and other places to which the general public would be denled access, which are
potential exhibition licensees.”
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As heretofore urged by the motion picture industry, one possible
solution to this problem is to provide for an unqualified right of ex-
hibition in motion pictures.

Another approach might be to limit the right to public exhibition
with a broad definition of what constitutes public exhibition. There
would seem to be good reasons for giving the copyright owner control
over the exhibition of motion pictures before a substantial audience
at such ‘“semipublic”’ places as clubs, factories, schools, camps, etc.
Whether the copyright owner should have control over strictly pri-
vate exhibitions, as In private homes or for an individual scholar in a
library, may be more questionable. There is some number 6f 8 and
16 millimeter film prints (largely of motion pictures not produced for
theatrical or other public showing) which are being sold for home use,
and this practice is likely to increase as home projectors become more
common. If it were made clear that exhibitions before a substantial
audience in a place other than a private home are to be deemed public
exhibitions, a provision giving the copyright owner control over public
exhibitions might suffice to serve the needs of the motion picture in-
dustry without placing a questionable restraint on strictly private
exhibitions.

A word might be added as to the application to motion picture
exhibitions of the “for profit”’ limitation imposed by the present law
(sec. 1 (c) and (e)) on public performing rights in nondramatic
literary and musical works. No “for profit”’ limitation is impesed on
the public performing right (sec. 1(d)) in dramatic works (stage plays)
because the principal commercial value of plays lies in their public
performance and the audience at one public performance will be less
likely to attend another. These latter considerations would apply
also to the exhibition of motion pictures. In fact, they are even
stronger in the case of motion pictures, since performances of stage
plays (by different producers with different casts, settings, etc.) are
not the same, but & motion picture is always the same at every
exhibition,

The first Sirovich bill of 1932 ¥ suggests the possibility of utilizing
the ‘“for profit’’ concept in a different manner, by granting the exhibi-
tion right to all exhibitions which are either public or for profit.
Thus, the exhibition right would extend to all public exhibitions,
whether or not for profit, and also to any exhibitions deemed not
“public” that involved profit. As indicated in Part A of this study,
“for profit”’ has been given broad scope by the courts, and it seems
likely that motion picture exhibitions at such “‘semipublic” places as
clubs, camps, factories, etc., would usually involve some element of
profit seeking on the part of the exhibitor. In foreign countries the
fact that a performance is given for profit has been held to indicate
its “public’’ character.'® Extending the exhibition right to any non-
public exhibition for profit might be another approach to giving motion
picture copyright owners control over “semipublic”’ exhibitions without
extending their control to strictly private exhibitions, if such a
dividing line is deemed desirable.

H? Note 118, supre.

U8 See, for example, the United Kingdom case of Harms & Chappel v. Martan's Club Ltd., 136 L. T,
Rep. 362 (1927) 1 Ch. 52 (C.A.).
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D. SumMaRrY oF Basic Issugs
I. NONDRAMATIC LITERARY AND MUSICAL WORKS

(@) Which of the following four alternatives would be preferable in
regard to the public performing rights in nondramatic literary and
musical works?

(1) Should the “for profit’” limitation be maintained in its
present form?

(2) Should a provision listing specific exemptions be substi-
tuted for the present ‘“for profit” limitation?

(3) Should the “for profit’’ limitation be combined with a pro-
vision listing specific exemptions?

(4) Should the “for profit” limitation be abolished without
substituting for it any other limitations?

() If alternative (2) or (3) above is preferable, what exemptions
should be specified?

(1) Should the kind of organization giving the performance be
a criterion for exemption? If so, what kinds of organizations
should be specified (e.g., charitable, educational, religious, others)?

(2) Should the purpose of the performance be a criterion for
exemption? If so, what purposes should be specified (e.g., chari-
table, educational, religious, others)?

(3) Should the conditions under which the performance is given
be a criterion for exemption? If so, what conditions should
be specified (e.g., that no admission fee is charged; or that all
the proceeds, or the net proceeds after expenses, be devoted ex-
clusively to an exempt purpose; or other conditions)?

(4) Should the means of giving the performance (e.g., by recep-
tion of a broadcast, or by the playing of a recording) be a criterion
for exemption? If so, under what conditions?

II. DRAMATIC LITERARY AND MUSICAL WORKS

Should any such limitations be imposed on the public performing
rights in dramatic works?

III, MOTION PICTURES

(@) Should special provisions be made for exhibition rights in motion
pictures? If so:
(b) Should such rights be extended to—
(1) All exhibitions without qualification?
(2) Public exhibitions only? If so, should “public exhibitions”’
be specially defined, and how?
(Qf»i) ?Pub ic exhibitions, and also any nonpublic exhibitions for
profit?
(¢) Should such rights be subject to any other limitations?
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COMMENTS AND VIEWS SUBMITTED TO THE COPYRIGHT
OFFICE ON LIMITATIONS ON PERFORMING RIGHTS

By Harry . Henn
APRIL 7, 1958,
® * * * * * *
With respect to the summary of basic issues (Study, p. [119]), I am in favor of
the following:

1. Maintaining the “for profit” limitation in its present form;

2. Not imposing any such limitation on ihe public performing rights in
dramatic works;

3. Not imposing any such limitation on public exhibition rights in dramatic
or nondramatic motion pictures, on tlie theory that the present law precludes
unauthorized exhibition, by analegy to unauthorized copying without any
“for profit’”’ limitation or, for that matter, any “‘public¢’’ limiiation.

Sincerely yours,

Hagry G, Hunn,

By John Schulman
APrRIL 8, 1958,

The analysis made by Mr. Varmer of the above subject is very useful, and needs
only a brief comment.

Were we considering an ideal copyright statute, there might be some wtility in
discussing an abandonment of the term ““for profit’”’ in limiting performing vights
in some works and in attempting to substitute specific exemptions parallel to those
which have been enacted in foreign statutes. Since we are tryving to atlain some
feasible and workable revision of tlie statute, no such atlempt should be made,

In the area of performance rights the courts, in my judgment, have construed
the present statute in a fashion which makes a valid adjustment between the public
interest and private rights. That delicate balance should not be disturbed.

The concept of the kind of performance which constitutes a “public performance
for profit” has been canalized by the courts with great care. It is no longer a
vague term in our jurisprudence, but one which lias a reasonably precise meaning.
Any change in the statutory language would impair doctrines now firmly estab-
lished in our law, and would create the necessity of resorting to new litigation to
determine the extent to which the boundaries hinve been ehanged.

Reliance upon limited and foresceable exceptions does not allow for the flexi-
bility necessary to enable a statute to keep pace with the changing world in which
it must operate. Take, for example, the jukebox excmption in the present law.,
Whatever may have been its usefulness in 1909, its validity is admittedly now
outmoded although the operators assert a vested interest in the exeinption.

The history of copyright revision is thal the laws have been changed about once
in each half century. No one can presently prognosticate what changes will take
place in the channels of communication in the next 50 years, and any rigid statu-
tory provision might well be outmoded before thie ink on the statute is dry.

The basis for distinguishing between the exclusive rights accorded to dramatic
works and motion pictures, and the more limited rights in relation to the perforin-
ance of songs and rendition of literary material is well appreciated in the entertain-
ment field. We often speak of the difference between the “grand right” and the
“small right”” and know pretty well what is mneant by each of these terms, even
though they have no legal precedent and arc not found in legal literature. Perhaps
a better understanding would follow froimn the general adoption of simple colloguial
terms instead of stilted statutory phrases.

As a matter of policy, although not necessary by standards of absolute theory,
I suggest that the forinulae of the present statute be followed in respect of the
right of performance.

Sincerely,

JouN SCHULMAN.
125
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By Walter J. Derenberg
ApriL 15, 1958.

I have examined with much interest the study by Borge Variner on the profit
Hmitation on performing rights.

I would be in favor of leaving the existing ‘“Tor profit’’ limitation intact, both
with regard to musical and nondramatic works. I share the point of view expressed
in the letter from the Register of Copyrights of April 26, 1951, to which the
Varmer study refers in the text at page [83] and in footnote [19], that it would not
bein the public interest to make the use of nondramatic works by schools, minfsters,
scientists, etc. subject to licensing. The report of the Association of the Bar of
the City of New York, quoted at page [84] of the study, in favor of the retention of
the “for profit” limitation with regard to nondramatic works reflects, in my opin-
ion, a correct point of view and I would not be in favor of amending section 1(c)
of the Act of 1909 by eliminating the “for profit’’ limitation therefrom,

I further am of the opinion that by and large, the present ‘“for profit”’ limitation
has been interpreted by our courts in such a way as to offer a fair and reasonably
reliable yardstick in determining the question under what circumstances and
conditions musical or nondrainatic performances are rendered ‘‘for profit.” In
view of the rapid changes in technology, it would seem unwise to add a specific
list of exemptions.

I also believe that the present statutory system which does not provide for a
“for profit’” limitation in connection with the rendition or performance of dramatic
works is justifiable and should be retained. As pointed out in Mr. Varmer’s
study, there are valid ecomonic reasons for treating such works differently from
nondramatic or musical works in that dramatic performances will not often
enjoy more than one attendance by the same audience so that free performances
of such works may result in a much greater financial sacrifice on the part of an
author than would result from occasional free performances of music or nondra-
matic works.

] also agree with Mr. Varmer, page [114], that the present section 104 would
seem to be superfluous and should be eliminated.

Sincerely yours,
WALTER J. DERENBER®.

By Melville B. Nimmer
Jury 8, 1958.

I have examined the study entitled “The ‘For Profit’ Limitation on Performing
Rights,” by Borge Varmer. I have the following comments:

As to Nondramatic Works, it seems to me that a distinction should be made
between nondramatic literary works and musical works. With respect to
musical works, I think the present “for profit’’ limitation should be retained with-
out any additional or alternative listing of specific exemptions. The judicial
construction, which has been given over the years to the phrase ‘‘for profit” in
connection with musical performances, has, it seems to me, proven both workable
and sound. To add any arbitarary specific exemptions would only invite diffi-
culties in application, which have not heretofore been encountered.

However, as to performances of nondramatic literary works, it seems to me the
“for profit’”’ limitation is inappropriate, just as it is inappropriate in connection
with dramatic works. Persons attending a nonprofit public reading of a non-
dramatic work would be just as unlikely to attend a subsequent performance for
profit, as would be persons attending a nonprofit performance of a dramatic
work. In each case the creator suffers a scrious monetary loss by virtue of the
nonprofit public performance.

Because of the views taken above that no distinction should be made between
nondramatic and dramatic works for purposes of public performance, it follows
that likewise no distinetion should be made between dramatic and nondramatic
motion pictures. However, I would have some hesitancy about expressly pro-
viding in a new copyright act that the author’s rights include performances in
motion pictures, as distinguished from his more general performing rights. From
this it might be construed that the more general performing rights apply only to
live or “in person’’ performances, so that performances by television, radio,
phonograph record, and other media may not be protected unless also expressly
provided for. It is therefore probably better to include language in the general
performance clauses indicating that performances aré protected, regardless of the
media through which they emanate.

Sincerely yours,
MeLviLre B. NiMMER.
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By Edward A. Sar
y war 9oy DeceMBER 1, 1938.

1 have read with great interest Borge Varmer’s study on ‘“The for Profit Limi-
tation on Performing Rights.” . . .

The paper is a very well-done historical and comparative review, with an ana-
lytic discussion of the issues involved with respect to performing rights for non-
dramatic works, and an history of the bills proposed since 1909 which have touched
upon the “for profit’’ limitation on such performing rights. Since this study pro-
posed to raise the issue of whether the so-called exhibition right for copyrighted
motion pictures should be qualified by a requirement of “publicly,” or “for profit,”
or both, it ineludes a discussion, at my suggestion, of the judicial development of
an exhibition right under-the Act of 1909 for copyrighted motion picture “photo’;
plays,”’ as well as for copyrighted motion pictures “other than photoplays.
Such judiecial engineering was necessary since our present statute never men-
tioned motion pictures when enacted in 1909, and still does not do so in the ex-
clusive rights conferred by Section 1, despite the 1912 Townsend Amendment
which brought photoplays and nonphotoplays into Section 5, as classes L and M,
respectively, and into the civil remedies Section 101 (then known as Sec. 25).

I have no especially extended comment to make concerning the questions
raised in the summary of basic issues in respect of either ‘“nondramatic works’
or ‘“‘dramatic works.”’

I am quite troubled, however, by the issue posed by the Varmer study of
whether, in a new law, the exclusive right to exhibit a copyrighted motion picture
should be limited to those exhibitions only given “publicly’’ or ‘“‘in public,” or
“for profit.” o

Before going into further detailed discussion of the motion picture exhibition
right, I would like to indicate very briefly my views concerning the issues raised
in respect of “nondramatic’’ and “dramatic works”’ in the above study.

I. NONDRAMATIC AND DRAMATIC WORKS

Nondramatic Works.—As to the four choices in subdivision (a) of Né. 1, T would
be inclined to the view expressed in (3) that the ‘“for profit”’ limitation should be
retained in combination with a provision listing specific exemptions. As to the
various choices under subdivision (3) of 1(a) for nondramuatic works, 1 prefer a
combination of all three, along the lines of the provision in Section 12(a) of the
so-called Shotwell Committee bill, as introduced by Senator Thomas (S. 3043,
76th Cong., 3d Sess.). This called for exemption from remedies for a public per-
formance for profit of a copyrighted musical composition, if: the performance was
by a recognized bona fide charitable, religious or educational organization; the
entire proceeds, after deducting the actual reasonable cost of presenting the same,
were to be devoted exclusively to charitable, religious, or edueational purposes;
and, further that no part of the proceeds of such performance shall be for the
private gain of any promoter or similar participant in the enterprise.

Dramatic Works.—As to these, I do not see the necessity for imposing any limita-
tion of “for profit’”’ on the public performing rights in dramatic works. I might
even be sympathetic to some modification of the requirement for “public’’ per-
formance if there is any indication that this requirement may have become unduly
onerous on the author or owner of the play under modern conditions.

II. MOTION PICTURES

Borge Varmer clearly points out that there is no logical reason for continuing
to distinguish, as does the Act of 1909, by its Townsend Amendinent of 1912
between those copyrighted motion picture positive film prints which are registered
under class L as ‘“photoplays,” and those documentaries, travelogs, scieutific,
educational and news subjects, for example, which are registered under class M
as “‘motion pictures other than photopiays.” Their exhibition rights are marketed
‘“to the public” in precisely the same way, under precisely identical license con-
tracts, both kinds of pictures often being covered by the same clauses in one license
agreement. The drafters of proposed general revisions over the last 30 years or
so have generslly recognized this fact by omitting the continuation of this
unnecessary distinction, and by simply referring to “motion pictures, with or
without sound.”

In various proposed general revisions of the copyright law over the last 30
years or so, the motion picture exhibition right was ordinarily thrown into the
same clause with the right publicly to perform a dramatic work. No particular
thought had been given, I am sure, by the drafters of such proposed legislation
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sther than, [ siipnose, that sinee the old law lac

ked any “rights” provision for
raolicn pieti

and since motion picture exhibitions often resemble stage pluy
werforn , mmetry and egonomv of language would appropriately
prl wedion pletores 0 the sarmn eategory as dramatic works, as to which the
provision has usually been that of an exclusive right “to perform or represent the
wor's publiely if i ”

it he drawmatie.

Afrer the motise picture industry hard an opportunity to call to Congressman
Siroviel’s attention the faet that thers were important practical distinetions in
thie marketivg of metion pietures and stage plays to the publie in respeet of their

aniustion by s Hedd performances or exhibitions “in publie,” Congressman
vieh in hig 1'43¢ peneral revision bills separately provided for copyrighted
pretares Loy of o simple exhibition right, which was not qualificd hy
exhibition be given “publicly” or “for profit.” IHowever,
and Benator Dutfy in their 1936 general revision bills were
reoof Uhis distiiciion, and eastally tossed the motion picture
fo the anme box 1t for dramatie works.  In fact, Senator
Putiy eveutod vve furthier qualification oF an “admission charge’ for these as wetl
ag “performanees” of auy other works,  Thiere were extensive hearings in 1936 at
which (he motion pietire judastey indicated its very vigorous objection, to which
I shatl fater refer. Dy the deliberations befere the Shotwell Committes in 1938
and 1929, the industry had an opportunity again to present its views, and the
Thomas bill, tntrodueed on January 8, 19410 (8. 3043, 76th Cong., 3d Sess.) also
put the right {n a sepurate category and simply provided: “to cxhibit or perform
the worl, if i1 be a motion picture with or without sound.” T am unaware of any
chjeetion whatever hy uny oue ever presented o these motion picture industry
views.

[ had thoneht that the docirine of my Patterson v. Century Productions case
(2d Cir. 1937y 93 ¥, 2d 189, certiorar? dended (1938) 303 U.S. 655, had resolved
this uestion by plaecing the exclusive right of exhibition, for photoplay as well as
for nonphostoplay copyrighted film, under seetion 1(a), as involving the exclusive
right “to copy.”

Certuinly, T have never beard a suggestion durlng the last 20 years thay Lhis
opinion by Judges Chase, Learned Hand and Augustus Haud, was unsound.
The motinon picture industry has assuiped, without question so far as I know,
that, bers under Scetion [(2), the exhibition right 1s no more qualified by
requircrent thal the exhibitions be “publicly given” than tlint the estlusive
right to print, repring, publish, and vend,”” as well as ‘4o copy” other kinds of
voor's muust be done “in public’ to be infringing, or that the rizhts of dramatiza-
tion, transhation  adaptation, other wersions, novelizations, ete, under Seetion
must libewise be done “in publie.” T have never heard this position cven
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questioned.

ITowever, [ do appreciate that in an objective general study such as this, it is
sppropriate (o radse theoretical issues such ag, for example, whether the exclusive
motion pietrre oxhibition riglit should be limited to exhibitions given “in publie”
U

4
¢ lor protiv’’ or both. Since it is raised, T {eel thatl sone discussion at length
= regnived to indicie faets whieh would not ordinarily oceur to those who have
not been faced from day o day with the special and practical problemns of the
distribution of motion picture exhibitions to the public in the United States
fwhether given in publie, semdpublie, or private places), as distinguished from a
vicht to give sucli exhibitions only in publie. A copyrighted motion picture print
differs from other eopvrizhited works in that it cannot normally be read by visually
ex mining or inspectine the pring.  Visual comprehension of the ecopyrighied
ninterial as far os the average member of the weneral publie is coneerned, is
possible only by waking an enlarged visual duplication of cach of the images on
the fitay print by projuctims the same on a reflecting screen in timed sequence,
The vanensive prints are ecomparatively rarely sold, and ure usually only rented
or loaued to the cihinitor v enable the exhibitor to exercise the exhibition license
gramied under the copyricht,

Borge Varmer's study has discussed the progressive judicial development of an
exclusive motion picture right during the years 1930-38 in my Tiffany Productions
v. Dewing, Metro Golduwyn-Mayer v. Bijou Theatre Co., and Paiterson v. Century
Productions cases.  1n thie Tiffany case (50 T, 2d 911, D. Md. 1931), Judge Cole-
man put the exclusive exhibition right for “plotoplays’ into the same category,
Section 1(d}, as the right to publicly perform a dvamatic work., By dictum, relying
by way of analogy to the pianola roll case (White-Smith v. Apollo, 209 U.S. 1
(1908), lie rejected the copying theory under Section 1(a). In the third of the
decisions in the Metro-Goldwyn-Mayer v. Bijou case, that by Judge McLellan in
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3 F. Supp. 66 (1933), it was held that liability for unauthorized eshibition of a
copyrighted “photoplay’ in a theatre could also be rested on Section 1(d), but
Judge McLellan also indicated that he did not necessarily agree with Judge Cole-
man’s dictum concerning the analogy of the pianola roll case, and indicated that
liability could also well be put under the copying theory of Section [(a). In addi-
tion, he also raised the possible theory that, if compelled to consider the film a
nondrainatic copyright work, the projection of the film upon the sereen may have
invaded the right to dramatize in pantomime given by Section 1(b), upon an
analogy to Kalem Co. v. Harper Bros., 222 U.3. 55 (1911). In the Palterson case,
93 F. 489 (2d Cir. 1937) cerliorari denied 303 U.S. 655 (1938), the court clearly
held, citing Judge MeLellan’s opinion in the Metro-Goldwyn-Mayer case to such
effect, that the pianola roll case (White-Smith v. Apollo) analogy of Judge Coleman
was not controlling and that unauthorized exhibition of a copyrighted ‘‘non-
photoplay” film print violated the right to copy, under Section 1(a), even though
the enlarged visual duplicate images projected upon the screen had an ephemeral
existence. They were still, said the court, copies while they lasted.

1 strongly dizagree with the suggestion that the Paiterson case may be setting
forth an artificial doctrine. Accustomed as we are to concepts developed in an
earlier day, it is a matter of first impression only to think that an infringing copy
must be tangible. Tangibility is required only in respect of “copyrightability’’
since the work must be a writing to be copyrightable. Where the question is one
of “infringement,’” there is no necessary requirement of tangibility. Witness the
performing, rendition and delivery rights, for example. Under modern projec-
tion devices, infringing copies can be created with no tangibility whatever, which
meet every test of visual identification, and can in fact be visually displayed as
permanently as the infringer desires. In Grand Central Station, for example,
tremendous enlargements of colored photographs, for advertising purpores, are
displayed for weeks at a time by projection upon enormous translucent screens.
Such projected images could just as easily be those of copyrighted photographs,
advertisements, cartoons, ete., without license under the copyright. Animated
cartoon figures are flashed upon enormous advertising signs in Times Square in
the form of blinking electric light bulbs, which could possibly utilize for this pur-
pose, without license, copyrighted cartoons. Such images are obviously intangible
and ephemeral. The test of an infringing eopy is the simply visual one of whether
its duplication looks like the original, and it 1s immaterial whether the duplication
be enlarged, printed on paper or engraved on copper plate or whether it be pro-
jected upon a reflecting surface such as a screen or in blinking electric lights.
An initial observation by those confused by this situation has often been: “How
can you deposit such copies?”’” The answer, of course, is that to perfect copyright
under our present law, one of course has to deposit copies. Bulb where the question
is infringement, rather than copyrightability, no one has to deposit any infringing
copies, and thus no tangibility is required for such copies.

Borge Varmer also discusses my Melro-Goldwyn-Mayer v. Maryland Yacht Club
case (an oral opinion, D.C. Md. 1932, 21 Copyright Oflice Bulletin 203), where
Judge Coleman applied his dictumn of the Tiffany case to the effect that the copy-
ing theory under 1(a) could not be accepted in the light of White-Smith v. Apolio.
He held that the only exhibition right for a photoplay was under Section 1(d), and
that since members of the public generally could not secure admission to the au-
thorized exhibitions given in the Maryland Yacht Club to large audiences com-
posed exclusively of members and guests of members of the club (even though pro-
grams were sold), such exhibitions were not given “publicly” and thus were not
infringing. Borge Varmer is inclined to question the validity of Judge Coleman’s
holding that such exhibitions in the yacht club were not given ‘“‘publicly,” re-
ferring to certain rulings in Great Britain holding that music was publicly per-
formed in restanrants attached to so-called clubs (although Judge Coleman dis-
tinguished these British rulings). Nevertheless there is a certain logic to the
distinetion made by Judge Coleman to the effect that, the exhibition being open
only to members of the club and guests of members, it was tantamount in effect,
though on a larger scale, to a private performance in a home admissible only to
the residents of the household and their invited guests; that the test of a perform-
ance being given “publicly’’ or “in public” is whether the members of the public
generally, upon observing the standard admission requirements, can secure admis-
sion without diserimination. However, the problem goes much further because
in 1y opinion there should be a right of copyright eontrol over exhibitions which
are not only semipublic but even private, including exhibitions in homes.

I do not think that there is any more necessity for imposing a qualification as to
the exercise of the exclusive right to exhibit a eopyrighted motion picture, by way
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of a requirement that the same be “publicly” or “in publie”” or “for profit,"” than
there is for imposing any such requirements upon the exclusive right to print, re-
print, publish, copy, vend, translate, dramatize, adapt, complete, arrange, or make
other versions, as now specified in subsections 1(a) and 1(b).

I think you will appreciate what such a limitation, as provided by Judge Cole-
man in the Maryland Yacht Club case, would mean to the motion-picture industry,
if it were to be made law by general revision of the copyright statute. Borge
Varmer’s paper points to a distinction between the dramatic and the nondramatic
performing right in the sense that repeated listening to performances of a musical
composition niay be acceptable to the publie, but witnessing the perforinance of
a dramatic work once will tend to deplete the audience since those who have once
seen the play perforined might not be inclined to witness a second performance,
particularly if a charge were involved. This may be a valid observation, although
I am inclined to doubt, if the teenage children of the members of the Maryland
Yacht Club were to perform on the club stage the musical play “South Pacific’’,
whether any members of the club and their guests would be lost to a performance
of “‘South Pacific’’ in a Baltimore theatre by the original New York company or
a good road show, merely because the members and guests had already seen the
show. If the above observation of Borge Varmer is valid with respect to stage
plays it is infinitely more valid with respect to motion pictures. In the latter
case, with an expense at times of millious of dollars, a production and cast is
assembled, whose best and only performance is frozen into the negative from
which several hundred positive prints are made and duly copyrighted. Whether
the motion picture “South Pacific”’ is seen at the Criterion Theatre in New York,
in a drive-in in Horse’s Neck, Wyo., a downtown theatre in Baltimore, or by way
of a bicycled showing at the Maryland Yacht Club, it is the identical production
and performance in every instance. One may well question whether the members
of the club, already having seen the movie, would be willing to pay the admission
fees charged at the Criterion Theatre on a visit to New York, or at a downtown
Baltimore theatre, to see the same picture exhibited.

The stage play performing pirate takes the intellectual creation, but has to
assemble his own cast, scenery, director, etc., rehearse the actors, and put on a
show which may vary from performance to performance. The motion-picture
exhibition pirate takes not only the intellectual creation, but the best and only
production as well, which he can reproduce identically, at a few pennies worth
of electricity, direct from the film which he transports under his arm from place
to place.

We met many instances of this type of bicyeling in the 1930’s (when unauthor-
ized exhibition was rife and the industry was unaware of copyright protection
for unauthorized exlhibition), where some exhibitor, to whom the print had been
sent for certain licensed exhibitions at his own theatre, would take the picture
to another town 40 or 50 miles away to show it before some school, churech, fra-
ternal lodge, boat club, riding academy, summer hotel or camp, or other restricted
group, before it even came to the local theatre in that town. Our first knowledge
would come when the distributor would receive a terrific blast from the local
exhibitor to whom first run rights had been given, and who felt that he had lost
a very substantial block of his potential future patronage for the picture.

From the foregoing, I think it should be appreciated that (1) not only must
the copyright statute provide an exclusive exhibition right for those many many
thousands of documentary nonphotoplay films copyrighted under class M over
so many years, and whose basic public market, particularly in 16 mm. size, for
exhibition rights, is in private homes, factories, schools, ete., to which the general
public is not admitted, but (2) the copyrighted photoplay in 35 mm. as well as
in 16 mm. or any other size, must not be restricted in the control of the all-
important exhibition right under copyright to those exhibitions only which are
publicly given.

The question is not of importance merely to the major producers and distrib-
utors of motion pictures in the United States which I have represented in matters
of unauthorized exhibitions of their copyrighted motion pictures. It goes far
beyond their interests. These major producers and distributors release only
about 200 to 300 feature motion pictures a year, and possibly not as many short
gubjects. There are, however, over 2,000 motion picture copyrights which are
registered in the Copyright Office annually, by far the greater number of which are
documentary regisirations under class M. There are hundreds of thousands of
16 mm. nontheatrical outlets in the United States, in schools, churches, factories,
camps, clubs, etc., as well as hundreds of thousands of homes which have the
equipment to show sound motion pictures. There are far more distributors in
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the 16 mm. field that cater to these nontheatrical outlets than the comparatively
few distributors serving the motion picture theatrical field. It is these smaller
operations serving primarily these innumerable nontheatrical outlets where the
showings for the most part may not meet the test of public exhibition, that
especially require protection of an exclusive right to exhibit the copyrighted
motion picture photoplay or nonphotoplay, privately as well as publicly.

In my comments upon other Copyright Office Revision Studies, I have already
discussed at some length where the question was pertinent, the necessity for
adequate protection against ‘“‘nonlicensed’’ performing or exhibition uses, under
the copyright statute, where such utilizations are normally licensed for a few
pennies or a few dollars per licensed use. The smaller the normal license fee, the
greater is the need for statutory protection to deter the potentiality of non-
licensed uses. Contractual remedies where the unauthorized use incidentally
also happens to be a breach of contract, are generally impracticable and tanta-
mount in effect to a compulsory licensing system since the usual measure of
damages for breach of the contract will be the usual (and probably nominal)
license fee, if and wheu one of many such unauthorized uses is exposed and acted
upon. Effective remedies available in other countries such as legalized boycotts
of the offender by trade associations, or heavy court costs, in addition to the
nominal damages, awarded to compensate for the expenses of counsel and liti-
gation, or the consistent treatment of such violations as criminal violations, are
not available in the United States. It is the copyright statute that here provides
an effective remedy which serves, for the most part, to deter the innumerable
possible violations, and to insure normal licensing of small uses. If the copyright
statute is unavailable, and the user is a stranger, there is not even the ineffectual
availability of a contract remedy.

When extensive hearings were being held in 1936 by the House Patents Com-
mittee, under its chairman, Representative Sirovich, of the 74th Congress, on the
Sirovich bill (H.R. 11420), the Duffy bill (8. 3047) and the Daly bill (H.R. 10632),
the latter two bills (Duffy and Daly) in their section 1(d), provided that the
exclusive right was for “public exhibitions’”’ of copyrighted motion pictures.
The above Duffy bill which had passed the Senate after a cursory hearing before
a committee under Senator Duffy, provided in addition (under sec. 25(g)(2)),
for a denial of copyright remedies against infringers generally in the absence of
admission charges to the place of infringement.

The above Sirovich bill, on the other hand, did not provide any such limitation
of motion picture exhibition rights to ‘“public’” exhibitions. This matter had been
called to the attention of Congressman Sirovich when hearings had been held in
1932 before the House Patents Committee on a series of general revision bills
introduced by him. An extensive written statement was submitted by my
predecessor in the above representation, the late Gabriel L. Hess, in which I
collaborated with him as of counsel, in behalf of motion picture distributors,
as owners of rights under copyright in motion pictures, entitled “Statement of
Gabriel L. Hess in Behalf of Motion Picture Distributors, Concerning Amend-
ments to the Present Copyright Law Proposing: (1) Unreasonable Limitations of
Public Exhibition Upon Present Exhibition Rights; (2) Unjustifiable Exemption
of Motion Picture Infringers From Liability if Admission is not Charged to Place
of Infringement; and (3) The Dangerous Elimination of Present Stated Minimum
Statutory Damages.” (Revision of Copyright Laws, Hearings before the House
Patents Committee, 74th Cong., 2d Sess., Feb. 25 to Apr. 15, 1936, at 1297-1341).
The problem of the ‘“‘public exhibition” right, and the additional requirement for
admission charges under the Duffy bill, were discussed in detail at pages 1297-
1306. Being too long for an appendix to this letter, I direct your attention to such
1936 Hess statement (pp. 1300-1306), dealing with that part of its discussion
concerning the ‘“public exhibition” right and the ‘“‘admission charge’ question,
because its thorough discussion is as persuasively illuniinating of conditions today
as it was almost 23 years ago.

In an accompanying 1936 supplementary ‘“Memorandum of Amendments
Suggested in Behalf of Distributors of Copyrighted Motion Pictures’” in respect
of these three bills (printed at pp. 1341-1347 of the ahove Hess statement), a
condensed ‘“Note’”’ more briefly summarizes the views presented in detail in the
expanded main statement. These views, in more colloquial language, so well
state the situation that I am taking the liberty of quoting the note. It should be
appreciated, of course, that the illustrations used were pertinent to 1936, but the
force of their principle is just as pertinent today. While the problems cited of the
stage play and the motion picture differ in degree, if the owner of a copyrighted
stage play is being faced with injury or loss of licensing revenues to which genuinely
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entitled, by this limitation to “public performance’” under section 1(d), I would be
inelined to reexamine such requirement for stage plays with a view to its relaxation.

The note in the 1936 printed bearings, supplementing the Hess statement, to
which T refer, ix:

“Nori. I s utterly nureasonable to give infringing users immunity, and to
deny the copyright owuer of a motion picture the right to protect his licenszed
thieatrieal nsees from anfair competition, by a covyright provision that the owner
catinol require the licensing of, or prevent unauthorized exhibilions, in semipublie-
Places sueil as fodge roones, barns, boat elubs, riding acadeinies, factories, suinmer
resort hofels, and camps, regardless of {hie =ize of the audience, which the courts
Lotd not to be “publie” because the invitation list is restricted and the general
publie 1= not admitted, even though admission charges, program charges, sub-
weription fees, ddes, assessments, and other direct and indirect charges may be
made for services or comwmodities.

“Wlhien s motion-picture preduction is completed, a complete dramatic enter-
tainment, taking months and sometimes years to produce at a cost perhaps of a
rillion dollirs or more, with casts of thousands aud stars of the stage and sereen
of the {ir<t magnitude (~uch as Chaplin's “Modern Times,” “Mutiny on the
Bonnty,” “Midsumvmer Night’s Dream,” “Anthony Adverse”) is frozen per-
mauently into a few pounds of celluloid fihn, and unlike a stage play which must
be freshly performed by the living actors at cach repeated performance, this
complete motion-picture play can be performed and reperformed any place, any
time, anywhere, by anyonr, at a cost of $2 or $3, if any, for an operator of the
projection machitue, and a few pennies for electric current.

Heinee the entertainment is always identical, always the best producer has to
offer, whether givei in the Radio City Music Hall in New York or in the Shriner’s
Anditorisu in Medicine Springs, Wyo., the potential patronage of the partieular
avdienee i cchausted forever, as far as the local licensing theater owner is con-

cird, Hhe probleny is vastly different in degree fromm that of stage plays per-
lorted <ol repertermed by liviog actors, where, becanse of the great expense for
professioasl casling, rehearsals, sets, and the continuous presence of living per-
formors Jor cach performanee, an infringing “road’ of “stock’” show must appeal
Lo pabdie acenpionee. Ao amatear night semiipublie loeal performance of the

stage phay, “The Petrifed Forest,” in the local lodge room of the Order of Moose
in Thicf River Falls, Minn,, will not injure the owner of the stage play, but a
motion-picture performanes 1n the same place before the same audience of this
play with its featured star Leslie Howard (whio was also the star of the Broadway
stage-pluy prodretion) would most certainly injure the local theater owner who
license< this pieture for Lis theater, B

(o the saine infringer possibiy be tmagined as putting on the spectacular
niclion-pictire produetions above named as stage plays with living actors and
recotping his investment from nonpublic performanees, whereas with a can of
b containin 4 these very plavs he ¢an give five shows a day, if sufficiently indus-
iriotus, any plaee in the United States to which he can eart a portable projection
machine and o = reen. IFurthermore, his entire investient, if any, need not he
more than a vontal payment of §7.50 to the digtributor for an alleged licensed use
at o amadl theater or hall, or it may even be delivered to him free for an alleged
charitable jnupose, or lie may secure the print from a friendly, but not quite
serupulonz exhibitor, or from a bootleg distributor dealing in lost, stolen, junked,
ar daped prints,

CThe stage-play puate <teals oniv plot and dialog. 1le still has the great cost
of hiring ilving performers, sets, costumes, and properties for such infringing per-
forntance. The photoplay pirate onlv ineidentally steals plot and dialog, but of
areater nnorlance, appropriaies the producer’s hest and only produetion, includ-
jug the prersonal performances, whenever and wherever he wants, of a Chaplin,
lovd, Shearer, Muni, Barrvore, Astaire, Laughton, or Garbo, and if he can lay
fii< Jands onoche tlm of 2Pne Conntry Doctor,™ of the very perforinances by the
Dionne quintaplets Hwemaelves,

“Ihe same nureasopable situation applies in respeet of a further proposed
aimendment iy sestion 25020 (2) of the Dull'y bill wiiich wonld deny the copyright
ownr any reiief or rernedies whatsoever under the copyright law, to protect hig
theater licensees from tlie unfair competition of unautlorized exhibitions by in-
fringers in public places, Lut where admission fees are not charged to the place
i infringenmiont vecordingly, the following amendment (o section 25(g) (2) of
the Dully bill ALV,

“LE propos 2> of the Duffy bill he retained, tlie [oliowing proviso

cluuse inust TeLddod after the semdeolon in line 5 oo page U3, o exempt motion-



http:pict.ure

COPYRIGHT LAW REVISION 133

picture exhibitions from its unusual limitation upon remedies. Free shows, to
advertise automobiles, or other commodities or department store sales, whether
by the General Motors Caravan or by itinerart ‘jackrabbit’ exhibitors, on village
greens, in streets, tents, or auditoriums, factories, summer hotels, or camps, or
where direct or indirect charges are made for lodging, beer, programs, subscrip-
tions, dues, or assessments, must be controlled by the copyright owner to protect
his licensees. The following is the clause:

‘¢ ¢ Provided, however, That this subsection shall not apply to any exhibition or
pl;erforma,nce of a work which is a copyrighted motion picture or any part
thereof.” ”’

As I have previously indicated to you, I do not speak for the motion-picture
producers and distributors, or that industry, in any views or comments I voice
in this or any of the other papers in the Copyright Office Revision Studies. The
above reflect my personal views, although in this instance gathered in the crucible
of representing motion picture producers and distributors in thousands of matters
throughout the country involving unauthorized exhibitions of their copyrighted
motion pictures. These have been, of course, also the views of the major pro~
ducers and distributors on any right restricted to “public exhibition,” or requiring
an admission charge, as presented in their behalf to Congress in 1936 in the Hearings
before the Sirovich Committee on the Duffy, Daly, and Sirovich general revision
bills. The same views were strongly presented for the producers and distributors
in the Shotwell Committee deliberations, and the Thomas bill (8. 3043, 1940, 76th
Cong., 2d Sess.) expressly Erovided a separate subsection (e) to its Section 4, giving
an exclusive right to exhibit or perform the work, if it be a motion picture with
or without sound. The ‘publicly’” requirement was omitted, as in the above
Sirovich 1936 bill, H.R. 11420. A dramatic or dramatic-musical work on the
other hand, was limited so as ‘“to perform, represent, exhibit, or deliver it publicly,”’
under subsection (d) of Section 4, while all other works under subsection (d) added
“for profit,” as well, to the performing representation, or delivery right. I am
not aware, nor do I in the remotest way have any basis to suppose, that the posi~
tion of major producers and distributors has changed in any such respect as to
objecting to a right for copyrighted motion pictures limited to exhibitions given
“publicly” or ““in public,” or the imposition of any requirement that there must
be a charge to the place of admission.

The Varmer study observes that there are some motion picture films, in 8 milli-
meter and 16 millimeter size (largely of motion pictures not produced for theatri-
cal or other public showing), which are being sold for home use, rather than the
customary licensing. He feels that it would be questionable to impose a statutory
restraint on the use of copyrighted motion pictures for private exhibitions, imply~
ing that there should be some statutory exception in such regard, so as freely to
permit strictly private exhibitions of copyrighted motion pictures without liability
or the necessity for licensing. The almost invariable metgod of marketing motion
pictures to the consuming public is by way of licensing its exhibition under copy-
right (usually for 1 or more days) at a designated place, with a temporary lease
or bailment of the necessary print to project the licensed exhibitions. There
undoubtedly are some 8 millimeter and 16 millimeter film prints which are sold
at retail for home use to members of the public as the ultimate consumers. The
economics of the situation would require that these be very short films which
could be vended at a modest retail price, and here such prices would usually be
substantially above the retail prices for the most expensive book publications,
unless it is just a sale of a small amount of filmed footage of cartoons, for example,
for projection by children in toy projection machines. Apart from the substan-
tial investment in making the negative, the manufacturing and distribution cost
per positive print is ordinarily so substantial, as compared to the cost of printin
and distributing a book or other kinds of copyrighted works, that in the tota
economy of motion picture copyright, where production and distribution costs,
as well as income from licensing exhibitions, runs in the hundreds of millions of
dollars annually, and income from exhibition would substantially exceed a billion
dollars income from the vending of copyrighted motion picture prints at retail
would be virtually infinitesimal.

It would not be necessary for this minuscule situation, involving the vending
to the public of copyrighted film prints, to provide a general limitation on the
exclusive exhibition right which would expressly exclude semipublic and private
exhibitions of such films being deemed unlicensed infringements of the copyright,
so as to take such exhibitions generally out of the licensing orbit. In those
comparatively rare situations where it is the policy or practice of the copyright
owner, or authorized distributor of the copyright owner, to vend film prints to
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the ultimate consumer for home use instead of temporarily renting or bailing them
to a limited exhibition licensee for the purpose of projecting the licensed exhibi-
tions, the sale of the prints in such cases would undoubtedly carry either an express
exhibition license under the copyright, or if they did not do so, such a license would
naturally be implied in the absence of any express prohibition thereof. When
patented fountain pens or other patented articles are sold at retail in stationery,
drug, and other stores to the ultimately consuming publie, and the vending right
under the patent has been exhausted, there nevertheless would run with the
patented article so vended an implied license ‘“‘to use’ it under the patent. The
patent statute, which simply provides an exclusive right ‘‘to make, vend, and use’”’
haa found no necessity expressly to spell out such situations, Similarly, the rare
instances of vending copyrighted film prints to ultimate consumers, does not
require in the copyright statute a general limitation of exclusive exhibition rights
to those only given “publicly,” ““in public,” or “for profit.”

I do not think we should be controlled in this situation by what some European
countries have done by providing a so-called public exhibition right for motion
pictares. Possibly the conditions of development have differed from that in the
United States. he motion picture industry has had its major development in
this country, including not only the theatrical field, but a very large industry
concerned with nontheatrical exhibition. Projection equipment is available not
only in hundreds of thousands of public and semipublic nontheatrical places of
exhibition, but in hundreds of thousands of private institutions and homes. As
also previously pointed out, virtually the sole insurance in our country for securing
the availability of our consuming market for licensed exhibitions, and deterring
nonlicensed uses, has been the minimum statutory damage provisions of our
copyright statute. European countries have not found the necessity for such
a statutory copyright remedy, and I certainly would not recommend the abandon-
ment of minimum statutory damages because European countries have gotten
along without it. I likewise see no reason for adopting the European provision
of a limited ‘“public exhibition” right for copyrighted motion pictures. The
European situation is not necessarily comparable with that in the United States
in either case.

The economics of motion picture production and distribution to the consuming
public, under copyright, is such in the United States that, as a practical matter,
prints must be loaned or rented, usually by the day, to the licensee to project the
duplication of their images, whether publicly, semipublicly, or for home use, to
recoup the large investment not only in creating the negative, but the high cost
of manufacturing and distributing each positive print. As far as the consuming
-public is concerned, motion picture prints have no value other than to view the
screen duplication of the images on the film print which must necessarily be pro-

- jeeted each time through a machine upon a screen, as the so-called exhibition.
No one would give a plugged nickel for the privilege of inspecting copyrighted
film print footage in its container. Copyrighted music has a major market in the
sale at retail of sheet music and sound recordings. - Copyright control of private
performances of the musie, which the consumer is likely to repeat ad nauseum
during its vogue, is unnecessary to secure an appropriate reward to the author
and publisher to encourage music creation. Such dramatic works as would have
a possible market for private performance would in all likelihood be those of which
copies are available to the general public through publication and sale of books
containing the play. (If the dramatic work were unpublished and uncopyrighted,
a license woultf be needed under its common law rights even for a private per-
formance.) Furthermore, the injury to the author or owner of a copyrighted
dramatic work by amateur private performance, insofar as economic incentive
and reward from the creation-is concerned, is literally de minimis. Semipublic
performances of a play might possibly affect to some extent the pecuniary reward
to the author, but even here amateur performance would be more likely to adver-
tise and enhance the value of the work and the public audience for a professional
production by a professional cast in professional settings. In the case of motion
pictures, there is no genuine market other than the audience (publie, semipublic,
or home) for projected screen duplications of the “rented’” film, by way of license
of the exhibition right under copyright. If it has any value at all, it is the best and
only professional production, which is identical for all reproductions, regardless of
where given. To deprive the copyright owner of the market for such licensed
exhibitions in the hundreds of thousands, if not millions, of homes where there is
projection equipment, would be a most serious invasion of the pecuniary reward
to which this type of copyright creator is reasonably entitled. It would be no
deprivation to the public, to be subject to copyright control in observing license
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limitations, in securing for a modest rental price the temporary use of an expen-
sive film print for specified home showing of the picture, In the comparatively
rare instances of sales of prints for home use, an express or implied exhibition
license would undoubtedly run with the print. I do not see why the duplication
of the images of a copyrighted film print, necessarily involved in every projected
exhibition upon the screen, should carry express statutory limitations by way of
“publicly” or ‘‘in publie,”” when other rights of duplication under Section 1(a)
such as printing, reprinting, and copying such prints tangibly, or any other kind
of copyrighted work, and rights of transformation under Section 1(b) such as
translating, dramatizing, novelizing, adapting, arranging, completing, and making
other versions of film prints, or other copyrighted works, as the case may be, have
no such limitations. If the question of examination of a copyrighted film for
private scholastic or research purposes were involved, so as to require its neces-
sarily private projection for such purpose, I would think that this would more
appropriately be left to the doctrine of ‘“fair use,” than to seriously affect the
copyright product of an important copyright industry by an express limitation
of exhibition rights to exhibitions given ‘“publicly,” “in public,” or “for profit,”
or even as ventured in the Varmer study, to exhibitions other than in a home for
domestic entertainment.

Accordingly, with respect to the issues concerning motion pictures posed at
page 119 of the Varmer study, my views are:

(a) There should expressly be, in any new statute, an exclusive right to exhibi-
tion for motion pictures.

(b) Such right should be extended to all exhibitions without qualification.

(¢) Such rights, insofar as exclusivity is concerned, should not be subject to
any other limitations.

Sincerely yours,
Epwarp A. Sarcoy.
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