Page 1
LI BRARY OF CONGRESS

+ + + + +

ORPHAN WORKS AND MASS DI G TI ZATI ON
ROUNDTABLES

+ + + + +

TUESDAY
MARCH 11, 2014

+ + + + +

The Roundtables net in the
Li brary of Congress, 101 | ndependence Avenue,
S.E., Washington, D.C., at 9:00 a.m

PRESENT

JACQUELI NE CHARLESWORTH, United States
Copyright Ofice

KARYN TEMPLE CLAGGETT, United States
Copyright Ofice

FRANK MULLER, United States Copyright Ofice

CATI E ROALAND, United States Copyright Ofice

SESSI ON 6: REMEDI ES AND PROCEDURES REGARDI NG

ORPHAN WORKS

PATRI CK BOYLE, University of Southern
California Intellectual Property and
Technol ogy Law dinic-International
Docunentary Associ ation and Film
| ndependent

Rl CHARD BURGESS, Anerican Associ ation of
| ndependent Musi c

GREG CRAM The New York Public Library

EM LY FELTREN, Anmerican Association of Law
Li brari es

ELI ZABETH TOANSEND GARD, Tul ane University

ANN F. HOFFMAN, National Witers Union

ARl EL KATZ, Faculty of Law, University of

Neal R Gross and Co., Inc.
202-234- 4433




Page 2

Toront o
LEE KNI FE, Digital Media Association
NANCY KOPANS, | THAKA/ JSTOR
JAMES LOVE, Know edge Ecol ogy I nternational
MARI A D. MATTHEWS, Prof essional Phot ographers
of Anerica
M CKEY OSTERREI CHER, Nati onal Press
Phot ogr aphers Associ ati on
SALLEY SHANNON, Anerican Society of
Journalists & Authors
CHUCK SLOCUM Witers Quild of Anerica, West
M CHAEL WEI NBERG Public Know edge

SESSI ON 7: MASS DI A Tl ZATI ON, GENERALLY
PAUL Al KEN, The Authors Guild
JONATHAN BAND, Library Copyright Alliance
JUNE BESEK, Kernochan Center for Law, Media
and the Arts
Rl CHARD BURGESS, Anerican Associ ation of
| ndependent Music
M CHAEL W CARROLL, Anerican
Uni versity/ Creative Conmons USA
BLANE DESSY, Library of Congress
MELI SSA LEVI NE, University of M chigan
Li brary
ANDREW MCDI ARM D, Center for Denocracy &
Technol ogy
CORYNNE MCSHERRY, El ectronic Frontier
Foundati on
M CKEY OSTERREI CHER, Nati onal Press
Phot ogr aphers Associ ati on
BROOKE PENROCSE, Museum of Fine Arts, Boston
JANICE T. PILCH, Rutgers University Libraries
LEAH PRESCOTT, Georgetown Law Library
JERKER RYD N, National Library of Sweden
BEN SHEFFNER, Motion Picture Associ ation of
America, |Inc.

SESSI ON 8: EXTENDED COLLECTI VE LI CENSI NG AND
MASS DI G Tl ZATI ON

GREGORY BARNES, Digital Media Association
BRANDON BUTLER, Anerican University

Neal R Gross and Co., Inc.
202-234- 4433




Page 3

Washi ngton Col | ege of Law

JAN CONSTANTI NE, The Authors Cuil d

M KE FURLOUGH, Hat hi Trust Digital Library

ARl EL KATZ, Faculty of Law, University of
Toront o

DEBRA LAKI ND, Museum of Fine Arts, Boston

JI M MAHONEY, Anerican Associ ati on of
| ndependent Music

CORYNNE MCSHERRY, El ectronic Frontier
Foundat i on

CASEY RAE, Future of Music Coalition

LAURI RECHARDT, |nternational Federation of
t he Phonographi c | ndustry

COLI N RUSHI NG, SoundExchange, |nc.

JERKER RYD N, National Library of Sweden

FREDRI C SCHRCEDER, National Federation of the
Bl i nd

BEN SHEFFNER, Mbdtion Picture Associ ation of
Anerica, |nc.

CYNTHI A TURNER, Anerican Soci ety of
Illustrators Partnership

M CHAEL WEI NBERG, Public Know edge

SESSI ON 9: THE STRUCTURE AND MECHANI CS OF A
POSSI BLE EXTENDED COLLECTI VE LI CENSI NG SYSTEM
| N THE UNI TED STATES
PAUL Al KEN, The Authors Guild
GREGORY BARNES, Digital Media Association
SUSAN CHERTKOF, Recording | ndustry
Associ ation of America
CARRI E DEVORAH, Center for Copyright
Integrity
FREDERI C HABER, Copyright C earance Center
I nc.
DOUGLAS HI LL, Ri ghtsAssist, LLC
ARl EL KATZ, Faculty of Law, University of

Toronto

BRUCE LEHVAN, Associ ation of Medi cal
[llustrators

MELI SSA LEVI NE, University of M chigan
Li brary

SARAH M CHALAK, Hathi Trust Digital Library
VI CTOR PERLMAN, Anerican Society of Mdia

Neal R Gross and Co., Inc.
202-234- 4433




Page 4

Phot ogr apher s
JANICE T. PILCH, Rutgers University Libraries

CASEY RAE, Future of Misic Coalition

COLI N RUSHI NG, SoundExchange, Inc.

JERKER RYD N, National Library of Sweden

SALLEY SHANNON, Anerican Society of
Journalists & Authors

GREGORY SCOTT STEIN, Tul ane University

Neal R Gross and Co., Inc.
202-234- 4433




TABLE OF CONTENTS

VEL COVE
SESSI ON 6: Renedi es and Procedures
Regar di ng Or phan Wor ks

SESSION 7: WMass Digitization,
General ly. Ce e

SESSI ON 8: Ext ended Col | ecti ve
Li censing and Mass Digitization.
SESSION 9: The Structure and Mechani cs

of a Possible Extended Collective
Li censing Systemin the United States.

SESSI ON 10: Audi ence Participation.

Page 5

Page

. 95

176

255

341

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 6
P-ROGCEEDI-NGS

(9:02 a.m)

M5. CLAGGETT: Good norning and
thank you for attending Day 2 of our O phans
Wrks and Mass Digitization Roundtables. W
really had a very, | think, exciting and
i nformati ve di scussion yesterday and we hope
to continue the discussion today.

First, just a couple of quick
housekeeping itens. One, | apologize in
advance agai n, but because of the nunber of
partici pants, as we nentioned before, we nay
need to cut off people. W expect people wll
have about two to three mnutes to answer any
of the questions we have fromthe panelists
and then two to three m nutes, hopefully, for
people to respond fromthe audi ence. But we
do apol ogi ze in advance; we will have to cut
people off if it is going on too |ong because
we do want to nmake sure that we have the
opportunity to really hear a variety of views

and perspectives.
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| will also read our standard
disclainmer with respect to video performances
and broadcasting. The panel discussion is
bei ng video recorded by the Library of
Congress. There will be a short question and
answer period at the end of the session. |f
you decide to participate in that question and
answer period, you are giving us permssion to
I ncl ude your question or comments in future
webcasts and broadcasts.

At this time, | would like to ask
you to turn off any cell phones or electronic
devices that mght interfere with the
recording of this event.

And then one final housekeeping
item As nost of you probably have seen from
the program the session this norning wll
take place here in the Mntpelier Room
Unfortunately, we lose this roomin the
afternoon. So, after lunch, we wll nove down
to a slightly I ess accommopdati ng hearing room

that we have at the Copyright Ofice, which is
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alittle bit smaller. So, we do apol ogize in
advance for the intimate nature of the room
But hopefully, we will be able to continue the
conversation on in the afternoon down there.

Il wll turn it over to Catie for
the first panel.

M5. ROALAND: Thank you for
com ng today. The first thing | want to do
I's, |like yesterday, go around the room and say
our nanes with our organization. |f you could
al so nove your table tents so that | can see
them kind of tilt themtowards ne and maybe
not put other ones in front, that would be
great so that | can call on your nore
appropriately. Thank you very nuch.

So, | will start with M.
Hof f man.

M5. HOFFMAN:  Ann Hof f man,
Nati onal Witers Union.

M5. GARD: Elizabeth Townsend
Gard, Tul ane University.

MR, VEI NBERG. M chael Wi nber g,
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Publ i ¢ Know edge.

MR, BOYLE: Patrick Boyle, on
behal f of International Docunentary
Associ ation and Fil m | ndependent.

MR KNIFE: Lee Knife, fromthe
Digital Media Association.

MR OSTERREI CHER: M ckey
Osterreicher, National Press Photographers
Associ ati on.

M5. MATTHEWS: Maria Matt hews,

Pr of essi onal Phot ographers of Aneri ca.

MS. KOPANS: Nancy Kopans,
| THAKA, whi ch houses JSTOR, Portico and | THAKA
S&R.

MR BURGESS. Richard Burgess, on
behal f of A2IM

M5. FELTREN. Emly Feltren,
Anerican Association of Law Libraries.

MR LOVE: Jame Love, Know edge
Ecol ogy International.

MR CRAM G eg Cram The New

York Public Library.
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M5. SHANNON: Sal | ey Shannon,

ASJA, the Anerican Society of Journalist and
Aut hor s.

MR KATZ: Ariel Katz, University
of Toronto, Faculty of Law.

MR, SLOCUM  Chuck Sl ocum
Witers CGuild of Anerica.

M5. CHARLESWORTH: Jacquel i ne
Charlesworth, U S Copyright Ofice.

M5. RONLAND: |'m Catie Row and
fromthe Copyright Ofice, and --

M5. CLAGGETT: Karyn Tenpl e
d aggett.

MR, MULLER: Frank Muller,
Copyright O fice.

M5. ROALAND: Thank you. So, now
we can begin.

So this panel is about the
different types of renedies that m ght be
available if there was an orphan wor ks schene
enacted into legislation. And as nost of you,

| assune all of you, know, in the past

Neal R Gross and Co., Inc.
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versions of legislation, there were
limtations. So, it was not an exception. It
was a limtation where there would be
reasonabl e conpensation and injunctive relief.

And there have been five, six
years that have passed since that | ast
| egi sl ation was tal ked about. So, | thought
it would be a good idea to talk about it again
now, what has changed, what views m ght be on
the different types of conpensati on,
especially in light of the EU Directive.

And | wanted to open it up with
nore of a broad question. | think we should
probably split this into two different things,
nonetary and injunctive relief, so that we can
ki nd of keep track of what is going on. And
I thought we would like to start with nonetary
relief.

And last tine, in the |ast
| egi sl ation, there was this Reasonabl e
Conpensation Mddel. And | wanted to go around

and see if anyone had sone general thoughts on

Neal R Gross and Co., Inc.
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that. Do you still think the reasonable

conpensation nodel is a good idea; and why and
why not ?

Ckay, M. Katz and then M.

Bur gess.

MR KATZ: | think I'Il just
start with this slightly nore general
observation, which is, it seens to ne, that a
mai n reason why it has been so challenging to
find a solution to the orphan work problemis
because we tend to think about it only as a
demand side problem Users need perm ssion,
but they try getting permssion, but they
don't get perm ssion. They can't seek
perm ssi on because there i s nobody to get
perm ssion from

But, you know, every denmand side
probl em al so has a supply side problem And
t he reason why orphan works becone orphan is
a supply side problem And the reason is
that, rationally for corporate owners, they

may just let their work becone orphan if they

Neal R Gross and Co., Inc.
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don't expect to have a future stream of
revenue that would nmake it worth their while
to maintain their works -- maintain thensel ves
| ocat abl e, because it is sonmewhat costly to do
t hat .

So if we think about the problem
as a problemthat sonetines owners may not
have sufficient incentives to maintain
thensel f | ocatable, we can also start thinking
of the solution fromthat perspective.

And there are many areas of | aw
that we have different sides that may
contribute to a problem For exanple, in tort
| aw, there is the person who causes injury and
there is the victim But tort |aw often
assigns liability or tweaks the renedi es
according to whomis the | east cost avoider.
So, there is a party that is in a better
position to avoid a problemor mnimze the
I nci dence of the problemor the severity of
the problem The [aw may either put the

entire liability on this party or allocate the

Neal R Gross and Co., Inc.
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liability. So, again, so currently you nay be
negligent and, therefore, liable. But if the
other party could be contributorily |iable or
conparatively |iable and then you woul d have
to pay |less, even if you are the injurer.

So, | think once we think that
copyright owners are often the | east cost
avoi der of the problem | think that is a
reason why thinking solving the problemfrom
the renmedy side is appropriate.

And in general, | think courts
shoul d have, and | would argue they even have
It now, a kind of inherent power to tweak the
remedi es according to the situation -- to take
I nto account the grade to which corporate
owners mai ntain thenselves | ocatable. And if
they do not, that should affect the renedy and
that can be egregious, the damages, or
Injunctive relief. It really depends on each
particul ar case which renmedy is the
appropri ate one.

M5. ROALAND: Thank you, M.

Neal R Gross and Co., Inc.
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Katz. That rem nds ne of sonething that was
di scussed at our panel yesterday -- where it
was kind of the opposite range, where soneone
suggested that perhaps you woul d change the
statutory damage range. It would be sone sort
of consideration of whether or not a diligent
search had been undertaken or not. So, that
I think kind of goes along wth that range.

Before we get into that
specifically, we wll conme back to that, |
wanted to get sone nore general thoughts as
well. | think it was M. Burgess, M.
Gsterreicher, and Ms. Gard.

MR, BURGESS: The consensus
anongst A2l M nenbers is that reasonabl e
conpensation is fine and we are in support of
the idea of orphan works. But we also are
users. W are users and creators. And we
know t hat our nenbers are very diligent in
doing their searches to ascertain whether
sonething is -- you know who the owners are,

et cetera -- and nake sure we get clearances.

Neal R Gross and Co., Inc.
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At the sane tine, we are very often the
victins of people who do not do diligent
searches and who basically squat our works and
use our works in unauthorized ways.

We think that it is very
I nportant that we have easy injunctive relief
because we are snmall, independent business
owners and if the costs are too great, we
sinply can't do it. And as far as we are
concerned, an unaffordable right is no right
at all.

So, not only do we want
reasonabl e conpensati on and easy injunctive
relief, but we also believe that |egal fees
shoul d be rei nbursable. W consider that to
be absolutely inportant because for a snal
busi ness owner, hiring an attorney is a big
deal .

M5. ROALAND: Thank you, M.
Bur gess.

M. GOsterreicher.

MR, OSTERREI CHER: | know

Neal R Gross and Co., Inc.
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yesterday we were tal king about a nunber of
things and | expressed the creators' fears
about how things would progress. | was really
di sappointed, later on in the next couple of
panels, to constantly hear well, we are going
torely on fair use. And if fair use doesn't
work, we get a second bite at the apple.

Then, we would |ike orphan works. And we
still don't really want anything to sl ow us
down. So, we really don't want to have nuch
going on with orphan works, except for the
fact that we would limt the renedies

avail able to the creators.

And one of our proposals, and |
don't want to go into, obviously, everything
that we have submtted in witing, but we
certainly think that part of the orphan works,
any orphan works | egislation, should be tied
to people being willing to participate in this
Smal |l C ains Copyright Board, and have that
adj udi cat ed that way.

And we certainly have a nunber of

Neal R Gross and Co., Inc.
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ot her recommendations, but really to | evel the
playing field. This isn't just about speed.

It is also about protecting the creator's
rights. And | think that is sonething that we
really need to keep in mnd here -- that
shoul d there be an orphan works |egislation,
that it has got to come wth sone saf eguards
that protect our side as well.

Because from our perspective,
there are, in terns of addressing it is hard
to locate, as | said yesterday, there are nany
phot ographers, in particular, who do
everything they are supposed to do. They
enbed the netadata, they do everything. They
register. And still, at the end of the day
t hose i mages, which could have been created
five m nutes ago, could appear orphaned to
sonebody trying to | ocate who that person is.
And for themto then suffer sone nore
injustice, in a way, to be still limted in
their recovery, | think really does not create

a bal anced pl aying field.

Neal R Gross and Co., Inc.
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M5. ROALAND: Thank you, M.

Gsterreicher. | think Ms. Gard was next.

M5. GARD: Tal king about -- let's
go back to Ariel's comment and sort of a
general broad spot. So, G enn Linney and |
ran a class, an orphan works class, where we
studied the problemwith 12 students pretty
i ntensively and then submtted a reply
comment. So, we read everything that has been
witten on orphan works. And what we ended up
com ng back to was the copyright lawitself.

And we thought that the copyright
law itself had a |ot of nechanisns in place
that would, if we ook at them may help this
problem And we saw it as a three-pronged
appr oach.

The first one is registration.
We saw that the people who were saying there
was no orphan work probl em had registered
their works. Those that thought there was an
or phan work problemwere not registering their

wor ks, were saying they were not registering

Neal R Gross and Co., Inc.
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their works. And so we started to | ook at
what registration was.

And registration, in our system
Is sort of the key conponent of the system
So, each system we have had fromthe begi nning
had a nonent of sort of a triggering effect.
So, 1790 title registration, deposit, notice
as you go and registration is that for this
system So when you register a work, it tells
the world that you actually care about the
wor k and you are going to protect the work
agai nst statutory damages, attorneys' fees.

We think that, and Kyl e Courtney
said, well, if it was registered, we wouldn't
think it was an orphan work. So, we think
starting wwth registration as the key
conponent of the systemwould let the world
know that it is not orphan. That is the first
part.

The second is recordation. W
heard fromthe Director's Guild that there

were other rights that people didn't know

Neal R Gross and Co., Inc.
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about. And so we think if you have a right,
| et the Copyright O fice know, record it so
that the world knows. And that if everyone
knows what the rights are and who you are,
that it is easier for people to find you and
that the Copyright Ofice is the place to do
t hat .

And the third part is relief.

So, we are always tal king about orphans but
oftentinmes, | think that they are nore | ost
boys. So, they never grow up. And so one of
the problens is that our systemis based on a
life plus system and so is nost of the world.
I work on a project that we | ook at every
copyright law in the world.

We need a systemthat if there is
no known aut horship, if you don't know who the
author is, that then you go to a Berne m ni num
standard, which is not known, so 50 years from
creation. And if there is publication, 50
years from publication. That allows you 50

years to find the author. And if in that tinme

Neal R Gross and Co., Inc.
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you find it, it goes to life plus 50, life

plus 70, or whatever the systemis. It is a
very standard system around the world, but it
all ows the orphans to grow up to be
emanci pated, to at sone point no | onger be
orphans. And so we think that is an inportant
conponent of the system

| just wanted to sort of put that
out there to start with the copyright |aw
itself. |If the netadata is stripped, that we
al ready have stuff in the Copyright Act that
tells you there are penalties. |f they are
too little -- they are very mnor penalties --
make themreally big, but start wth what we
have and build fromthere, because it is a
good system and there is a |l ot of thought put
into it already.

M5. ROALAND: Thank you, M.
Gard. | think that that touches on nany
things that are a little bit beyond the scope
of this panel, the copyright law in general --

formalities, but, obviously, a |lot of people

Neal R Gross and Co., Inc.
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have argued that the lack of fornmalities are
what has caused sone of these orphan works
problens in the past. But we have seen it in

t he Berne Convention, so we are a little bit

M5. GARD: WAit. | just want to
clarify. | wasn't arguing for formalities at
all -- just using the system we actual ly have.

There is no need for going back to a formality
systemin any way.

M5. CLAGGETT: Encouragi ng
voluntary use of the registration system

M5. GARD: Exactly. Exactly.

M5. CLAGGETT: O nore voluntary.
And per haps incorporating sone of the things
that we tal ked about yesterday, in terns of
maki ng that system better and easier and nore
efficient for photographers and others to be
abl e to use.

M5. GARD: Exactly, yes.

M5. ROALAND: Thank you. Now, |

thi nk Ms. Kopans was next.

Neal R Gross and Co., Inc.
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M5. KOPANS: Hi. | think while

i njunctive relief and reasonabl e conpensati on
W t hout statutory damages feels like a
reasonabl e conprom se, | nean, people could
di sagree about many aspects of that, | want to
just point out what that mght feel |ike for
a user and ways in which it also still poses
problens. | don't have a solution here, but
| want to tal k about the thought process.

If you are a not-for-profit
library or nuseum |l ooking to digitize a
col lection, that takes tine, noney, effort --
these are precious resources. |If there is
still a risk of takedown and renoval, that is
significant. It is not as significant as
statutory damages, but it still may weigh in
favor of not making that avail abl e because
there is a |ot of other content to get
t hr ough, too.

So, depending on what the goals
are here, if there is sort of sone sort of

public benefit to making certain materials

Neal R Gross and Co., Inc.
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avai l abl e, even take down and reasonabl e

conpensati on m ght wei gh against a decision to

digitize.
M5. ROALAND: Ckay, M. Cram
M5. CLAGGETT: And before you
begin, I wll have a followup, | guess, to

you and anyone el se who wants to respond. W
touched on this a little bit yesterday in
terms of there were, in previous bills -- in
the 2008 bill, specific provisions on the
limtation on renmedies for nonprofit
educational institutions who were operating
wi thout a direct or indirect conmerci al
advantage. So, that m ght be a way to address
sone of the concerns that you raised, and if
anybody wants to respond to that, that would
be hel pful as well.

M5. ROAMLAND: That is the type of
user question that we started with yesterday
but all of you were not on that panel.

The next person was M. Cram

then M. Love, and then Ms. Shannon and M.

Neal R Gross and Co., Inc.
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Sl ocum and then M. Katz again.

MR CRAM So, | wanted to follow
up wth what Karyn just said. So, the New
York Public Library does not enjoy sovereign
immunity. W are subject to nonetary danages
and that weighs heavily on our decisions to
use col |l ections.

Let ne tell you about a
collection that we did digitize that we feel
are orphans. This collection is the 1939-1940
Wrld' s Fair. W have the corporate records
that came fromthe fair and is some 2500 boxes
of material, including 12,000 photographs.
Looking at the material, it is a heavily-used
collection in part because it reflects the
time of the '39 and '40 Wrld's Fair. It
reflects attitudes at the fair. It reflects
what the exhibitions were. It is areally
val uabl e collection. And we realized quickly
that our users would benefit fromit, from
being digitized and being put on line. So,

there are about 12,000 pronotional photographs
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in the collection.

The good thing about having the
corporate records is we were able to conduct
a search. | spent two days in our archive
| ooki ng through the corporate records trying
to find any kind of assignnents, any kind of
copyright transfers, anything before the
corporation dissolved, and | found nothing.

So, we did a search then on
Googl e and of the Copyright Ofice' s records
totry to find a rights hol der and we coul dn't
find a rights hol der

So, | ooking at the worst-case
scenario, our digitization of that materi al
and putting it online would result in a

maxi num statutory danmage, in the worst-case

scenario, of $1.8 billion. That woul d
devastate the library; $1.8 billion would cost
us services. It would hurt the public that

relies on us. W just couldn't afford it.
But we still thought it was a

val uabl e coll ection and so we ended up
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digitizing it. W nmade it part of an

application, an app on the i Tunes. W nade
that app available for free and that app ended
up being the educational app, or one of the
educati onal apps, of the year for the year
that we put it out.

So, we thought that use was
protected by fair use, but we are also
concerned if any orphan works | egislation goes
forward, which A) we don't think it needs to;
but, if it does, we really are concerned about
alimtation on renedies. W are
conscientious users. W certainly did our
homework in this case and we were really
concerned about facing statutory danmages, even
after an orphan's search has been conduct ed.

M5. ROALAND: So, when we talk
about reasonabl e conpensation, you think that
woul d not include the current statutory
damages.

MR CRAM That's right, $1.8

billion would not work for us.
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M5. ROALAND: Ckay.

M5. CLAGGETT: And just to follow
up on that as well, so from your perspective,
t hen, reasonabl e conpensation at all mght be
a problem not even outside the statutory
damages, but you would prefer a provision |like
we had in the previous bills where, if it was
done for nonprofit educational purposes
wi t hout a direct or indirect comerci al
advant age, then that provision wuld be
hel pful for you guys as well.

MR CRAM | think so. The
| anguage at the end is a little tricky, as |
think everyone has identified that | anguage as
tricky, but yes. | think that would really be
hel pful for us. The whole goal here, | think,
Is to encourage productive uses of orphan
wor ks.  And havi ng a danages penalty, a
nonet ary damages penalty, hanging over us is
not going to encourage us to use this. So,
you are not going to get the works out, that

maybe the goal of the legislation is to do.
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M5. ROALAND: Thank you, M.

Ctam And | think M. Love is next. And then
we W ll go around.

MR, LOVE: Thank you very mnuch
In ny job, | have to wite a lot. And | wite
book chapters, articles, and things. |
remenber one tinme | was trying to get a book
chapter that | wote copied and the pl ace |
took it to wouldn't do it because that they
t hought maybe | didn't have perm ssion to do
it. And | said, well, | amthe author. And
they weren't inpressed with that.

And so, | had them contact the
publ i sher. The publisher really -- it was
ki nd of an awkward situati on because when you
can prove that you are owners if you establish
-- | mean just being the author, you can't
prove that you are the owner because they just
assune that there mght be sone fugitive
docunent that says that you are not the owner
And it is -- kind of -- the burden is on you

to prove that it doesn't exist, which is kind
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of a difficult thing to do.

| found that, over a period of
time, | have no idea who the right owners on
al nost everything | have witten and I amold
enough to have witten quite a few things over
t he years.

And so it is just -- as a
practical problem it is one thing to find out
who the publisher or who the author is, it is
another thing to figure out who the hell owns
the rights to the thing. You know for nost
things that people are not being currently
commercially exploited, the reality is nobody
has an incentive to keep records to figure it
out, to search, to find that stuff. And they
are just not very hel pful when you ask themto
do that. That has been ny experience. And I
woul d just put that out there.

So, | think that that is part of
t he probl em

Now, | think that the renedies

that people have, it is interesting that the
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Berne, you nentioned the Berne Convention
yourself as sort of a reason why we can't talk
about formalities. But Berne, | wll say,
says not hi ng about renedi es or al nost not hi ng
about renedies. It says nothing about
conpensation -- well, except in the exceptions
it does, but for infringenent, it is really
kind of a blank slate. So, | think there is
alot of flexibility there. Usually, the
trade agreenents are where you really run into
the issues about the standards or the norns
for both injunctions and for danmages.

So, it is weird for us. W
shoul d be able to, at this neeting, talk about
the trade agreenents because those are the
real contours of public policy that we have to
wor k around and fashion into | egislation.

And now, in ternms of this thing
about the formalities about Berne, Berne does
not apply to related rights. Now, in the
United States, we are not famliar with

the related rights concepts. W just cal
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everything copyright. But Berne doesn't apply

to everything we call copyright. So, if a
singer perforns a song, if there are other
types of related things that are in Europe
woul d be called related rights in other
countries, those things aren't controlled by
the Berne anyhow. And, in fact, there is
nothing in the Rone Convention, for exanple,
on formalities. That sort of pops up later in
sone of these later treaties, which are, by
the way, not subject to dispute resolution in
multilateral treaties at this point, although
we are crammng theminto dispute resol ution
and free trade agreenents hand over fist as
fast as we can.

So, | think that, to the extent
that you are going to solve the -- are there
rights and responsibilities? | think that if
a copyrighter wants the governnent to cone in
and issue injunctions and big fines and things
li ke that, fine. But then they should have a

responsibility to make the system work.
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So, | think that to the extent

that people don't participate or the

phot ographers don't sort of work harder to
kind of create like the right kinds of systens
and make it easier to verify ownership and

ot her types of publishers and things |ike
that, too, where you can kind of sort things
out, it should not be easy to get an
injunction if you can't prove that you are the
right owner or that it would have been al nost

I npossi ble for everyone to figure out who the
ri ght owner is.

And the sanme thing on really
aggressive forns of damages. | think that the
-- yesterday | talked a little bit about the
fact that the ACTA Agreenent and the TPP are
changing international norns in a very
aggressi ve way on damages. And that is the
problem And that hasn't happened with the
TPP, but once it does it wll be subject to
di spute resolution by private parties under

the investor-state provisions of those
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agreenents.

And the state sovereign inmmunity
I ssue, which is a safeguard for a | ot of
people, just is not included as a possibility
under the TPP agreenent. What we are doing is
that USTR has basically created a situation
where U. S. governnents could be fined |arge
anounts of noney for having sovereign
inmmunity. | nmean, basically, it is illegal
under the agreenent. It is subject to fines,
not by our court system but by private
arbitrators, but very effective, as we are
| earning with sone of the WIO di sputes, ways
of retaliating through the agreenents.

And so | think you have got major
chall enges in dealing with the danages and the
formalities issues, not because of the
multilateral agreenents but because of the
trade agreenents that you are negoti ating
whi ch are done in a secretive fashion, behind
cl osed doors, w thout publishing a text,

W t hout these kinds of neetings, wthout any
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opportunity to see what the hell is going on.
So, | think that it is good that you are
having this neeting and you shoul d encour age
USTR to open up its process a bit so we can
see what they are doing to underm ne what you
are trying to do here today.

M5. ROALAND: Thank you, M.
Love. | would |like to -- | amgoing to call
on the rest of the people in turn but | would
like to really focus on the reasonable
conpensation part of this, so that we can tal k
about that a little bit nore, being that that
is the thenme of this panel.

| think Ms. Shannon was next.

M5. SHANNON:  Thank you. |
represent the wire wal kers, the witers who
work without a net, the witers who have no
sal ary, no university salary, particularly, to
fall back on. So, we are very different from
academc witers. W nmake our living from
what we wite. And nost of us don't know

where the rent will cone fromin three nonths.
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Any person who lives by their endeavors in one
of the arts is in this situation.

So, we are very aware when our
I ncones are threatened and they have been in
mul tiple ways in the | ast decade or so.

One of the things that we see
that woul d be very hel pful and woul d prevent
a |l ot of orphans would be to change Section
203 so that rights automatically revert to
aut hors when a publisher goes out of business.
Ri ght now, there are a lot of witers who are
left in injunctive |inbo because you can't

determ ne who actually owns the rights. And

It is very difficult. | agree wwth M ckey on
that -- that it is very difficult to determ ne
the rights.

One of the three tests confirmng
who owns the rights is the adjudication
process. And we are already out of conformty
wth Berne, in that we have no easy process
for injunctive relief. You can't get any nore

formal than having to take soneone to court,
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and if you are a person who makes $50, 000 or
$60, 000 a year, the prospect of going up

agai nst a publisher or a large corporation is
just about as fornmal a formality as you can
get. In fact, it is inpossible.

So, sone sort of injunctive
relief would be very hel pful for us. But |
want to say that we are also a little bit
al arnmed, even as | say that, because when you
name an anount for a particul ar piece of
witing, that anount very often becones the
ceiling for which a witer will be paid for
that kind of work. And aren't we, in sone
ways, i f that happens, running afoul of rate
setting injunctions? | nean, if we set a rate
for a particular kind of work for
conpensation, howis that different froma
problemw th antitrust? | just throw that out
there. Because very often when you do talk
about a rate for a particular piece of work,
you run into that rate-setting problem

M5. CLAGGETT: | woul d just
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follow up and we can have others respond. In
terns of the reasonabl e conpensation, it would
ki nd of be a general standard that would be
set forth in the statute and then the court
woul d have to assess what woul d be reasonabl e
conpensati on under the circunstances of the
use in that particular case. And | think in
our 2006 report we noted that there m ght be

I nstances, for exanple, where reasonable
conpensati on could be high or sonetines
actually nore reasonabl e conpensati on m ght be
considered to be very low or even zero if the
court was able to establish that the type of
use was the kind of use that soneone m ght
have just given on a royalty-free basis. So,
it woul d depend based on the case in front of
the court.

M5. SHANNON: Thank you. That is
hel pful. | just want to say one | ast thing.
And that is in response to Elizabeth's very
t houghtful comments, if we make registering

copyright nore difficult, we cone very cl ose
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to blamng the victi mwhen there is an issue.
And | worry about that, about tightening up
the rules for copyright.

M5. CLAGGETT: | could respond
probably for what Elizabeth was probably
saying. She was saying that she doesn't want
to make registration nore difficult. She
actually wants to nmake it easier to encourage
nore people to actually use the process.

M5. GARD: That's right. And
W t hout registering, you don't get statutory
damages, you don't get attorneys' fees, right
now. Ri ght now.

M5. SHANNON: Then we shoul d have
automatic registration.

M5. GARD: That's right, that
woul d be easi er.

M5. SHANNON: A presunption of
regi stration

M5. GARD: That's right. Well,
you can't -- you have to actually register the

wor k.
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M5. SHANNON: Yes, | know what we

have now. But | think having to go online and
pay that $35 and go through that is
intimdating. It is intimdating. Now, all

of you in this roomfind it a very easy thing
to do but I tell you that people who are
creators don't find it a very easy thing to
do.

M5. ROALAND: Understood. And we
have a | ot of people. Thank you.

MS. SHANNON: That's it.

M5. ROALAND: So, | amgoing to
keep going around. But understood. | think
the problens with registration, we are very
aware of here at the Copyright Ofice and we
obvi ously always are | ooking into that issue.

M. Sl ocum

MR, SLOCUM | think one of the
key details that is going to have to be worked
out here is the level of granularity of the
various policies. | tend to see the solutions

nore in terns of the uses being nade, rather
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t han renedi es or whatever being variable based
on who the user is. And also, as | nentioned
before, there is a lot of granularity to what
rights m ght be orphaned and other rights not
or phaned.

And then, | think, the other
thing is that the type of work or the regine
under which works are created is going to be
very relevant. Qur works are created. They
are required to be works for hire, under the
law. And in that context, there is a very
rich and broad sense of what the right
conpensation is for the actual creators. In
our sense, residuals that are set up that are
established for the industry.

And, as is contenplated a little
bit in the DMCA wth regard to people that buy
filmlibraries out of bankruptcy, they have to
honor those residuals, if there is a database
where they can check out our websites and
whatnot. | think what woul d be a good thing

for the policy to do is |ook for established
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solutions to the problens that are relevant to
the very specific criteria, very specific
situation of certain works.

So, | think there are going to be
a lot of solutions out there in the
mar ket pl ace that have already solved the
probl em of what is reasonabl e conpensati on.
There is no need to reinvent.

M5. ROALAND: Thank you, M.
Slocum And M. Katz was next.

MR, KATZ: Yes, | think a bit
related to M. Slocunis coment, listening to
sone of the discussion yesterday, the main
difficulty arises because we can't al so just
t hi nk about the orphan works as a status
guestion but we try to define what an orphan
work is.

Ckay, so what are the
prerequisites? Wat qualifies to be an
or phan? And then that raises a |ot of
anxi eties. (kay, so authors are anxi ous about

a fal se positives: what happens if nmy work is
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desi gnated as an orphan where it shouldn't be?
And they are very concerned about that. And
users are al so concerned about false
negatives: what if |I did a lot of diligent
search but just the | ast database that exists
somewhere, | did not consult that one. And
bam now | am subject to the whole array of
damages.

| nstead, again, we should think
about it not as a status question but as a
conti nuum So, the question of whether a work
I's orphaned is not sonething in abstract. It
Is wth respect to a particul ar use.

What are the requirenents for
that particular use? And that depends, okay,
on what the use is, and what kind of work it
Is. Wat are the qualities that are avail abl e
for registration, for accreditation, for a
search, and all those things are very fluid
and t hey now becone very content-specific.

And that should reflect also on the danages --

on the renedi es.
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So, for sone type of uses or
users, limting damages and saying al
injunctive relief, okay, if you are a
nonprofit and all you can get O okay, an order
stop doing what you are doing or pull the work
out is fine. There isn't big risk in that.

And so ot her types of projects,
injunctive relief is a disaster and you woul d
be happy to pay damages but think about there
I's sonewhere here | am sure today, there are
debates in the patent setting about injunctive
relief in the standard-setting organi zation
and all the problens that arise from
I njunctive relief.

So again, it really has to be
very case specific, depending on the use --
have you other sunk costs that are very
difficult to pull out or could you easily do
that? |If you could easily do that, injunctive
relief is great. Oherwise it is a disaster.

M5. RONLAND: | think | see M.

Hoffman. | think at this point, we keep
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veering into the injunctive relief arena. So,
I f anyone has comments on the injunctive
relief issues as well, basically, should there
be injunctive relief? Should everybody be
subject to injunctive relief? Should it be
different for different types of works? For
exanple, a derivative work like a filmor
maybe there is a clip inserted into a
docunentary, how does that work? That kind of
t hi ng.

So, if you have questions about,
di scussi ons about the reasonabl e conpensati on,
that woul d be great, but also we are going to
open it up to injunctive relief as well now.
| think I have Ms. Matthews and M. Wi nberg,
then M. Knife, M. Burgess, M. Hoffnman, and
then M. Love.

So, Ms. Matthews.

M5. MATTHEWS: Thank you. For
our nmenbers as professional photographers, the
vast majority of whomare portrait and

weddi ng, fol ks say shoot about 1,000 inages a
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week, easily, especially fol ks who are doi ng
weddi ngs.

The burden of going through the
regi stration process, for them is
I nsurnountable. | nean they are, for the nost
part, one to three-person studios who are all
out shooting what, at the end of a cal endar
year, could anmount to 20,000 i mages for them
to catal ogue and put into even one of the
informal registries that we create as part of
just a diligent search is insurnountable, nuch
| ess register with the Copyright Ofice.

So for them naking reasonable
conpensation available if sonething is
or phaned, once that diligent search has been
conpleted, if they are not found, is key.
What that reasonabl e conpensation is could be
left to the marketplace. Most phot ographers
who are in this direct-to-consunmer market,
t hensel ves, have licensing fees no different
t han sonebody who is in an advertorial or

editorial field. They license inmages for
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Facebook and Instagram for the clients to go
of f and nmake their own prints, know ng that
they will | ose revenue by handi ng over those
image files and, potentially, the prospect
that they will be mani pulated by the client
and i nadvertently or orphaned.

Secondly, we believe that the
creator should be able to obtain that
conpensation, that for themit shouldn't
result in a federal lawsuit, that there should
be sone alternative process, |like the snal
clains court that you are currently exploring,
and that the anobunt that they receive be a
reasonabl e royalty, sone token for that use
that they m ght have otherw se |icensed, had
they been a legitinmate user, copyright owner
rel ati onship.

M5. ROALAND: | have a follow up
guestion for you on that. You seemto be nore
focused on the nonetary danages than
injunctive relief. How would you feel about

the injunctive relief part of the renedies?
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M5. MATTHEWS: For us, it really

depends on the origin of the image. In sone

I nstances, it may be easily renovable. It nmay
be sonething that needs to cone off a website
or out of circulation. |In other instances,
that inability to cease use should be directly
tied back to nonetary conpensation.

M5. ROALAND: Ckay.

M5. CLAGGETT: And | just had one
quick followup as well. It sounds as if, |
guess, and | think this is sonething that
M ckey had nentioned as well, the confort that
you all would have with respect to the
limtations on renedi es and the nonetary
damages portion -- limting it to reasonable
conpensation -- is directly tied to the snal
cl ai 8 aspect because even having that broadly
avail able in federal court is a difficult
obstacle for you. So you support it, but
support it in conjunction with the snal
clai ns-type sol ution.

M5. MATTHEWS:  Absol utely,
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because even that reasonable |licensing fee
that they worked to negotiate i s not
necessarily going to outweigh the |egal fees
that they are going to have to expend.

M5. ROALAND: Thank you, M.
Mat t hews.

M. Wi nberg?

MR VEINBERG | just want to,
maybe, go to a larger point about thinking
about the role of renmedies in this whole
debate. | think that when we think about
remedies, there is a tenptation to bring in a
| ot of other issues as well. And | would urge
you to really focus on structuring a renedy
systemthat is a renedy for the problemthat
Is the focus of this proceeding, which is an
or phan work. There is soneone who under goes
a search. They cannot find the owner. They
make use of it and then the owner appears,
however. \What is the right way to deal wth
t hat ?

There is a tenptation at a
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roundtable like this or any proceeding --
there is a representation of creators who are
often not going to be orphans in a correctly
structured system And a tenptation to
structure the renedies to avoid the fal se
positives, the fal se negatives that Professor
Katz is tal ki ng about.

I f you are worried about the
fal se positives and the fal se negatives, the
remedy isn't necessarily the place to fix
that. |If you are worried about this being
used as a way to set a floor for legitimte
mar ket paynments by people who are operating in
the market in a nefarious way, creating
renmedi es that are so scary to prevent that is
not necessarily the nost efficient way to deal
wi th that.

| nstead, think about how we
define a diligent search as a way to deal with
that. |If there are problens with a
registration system-- if, by chance, the

regi stration system nakes it harder for people
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to register, creating punishing danmages i s not
necessarily the right solution for that.
Because havi ng these orphan works out there
does create a real, although very diffuse,
cost on society.

And so, creating renedies that
are so punitive that even the New York Public
Library is afraid to use them because of fear
of use, creates a nassive drag that is hard to
represent in a place like that but it
actual ly, hopefully, if you correctly
structure this system wll be the vast
maj ority of the users, the kind of unknown
users on both sides, both the creators and the
users. And so there is this tenptation to
focus on what wll hopefully be extrenely
fringe cases but allowing that to drive al
the balancing will result in a systemthat may
be usel ess to everyone.

M5. ROALAND: | have a follow up
guestion for you. So, assune that we have

this perfect diligent search requirenent and
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everyone is registering and whatnot. |[|f there
was an orphan, under that scenario, what woul d
you think the reasonabl e conpensation or

i njunctive relief option should be?

MR VWEINBERG | think that turns
on the uses because the uses are many and the
users are many. And | think we run into
problens with copyrights when we try a
one-size-fits-all solution. | think that is
one of the answers that we have seen with the
statut ory damages.

And so it is inportant to set up
a process that really focuses on the
reasonabl eness of the conpensation and that is
just going to vary. And there is no way to
draft around the fact that the reasonabl eness
of dammges for a script that gets turned into
a multi-billion dollar novie is different than
t he reasonabl eness of soneone who uses their
weddi ng phot os on Facebook w t hout
aut hori zati on.

M5. CLAGGETT: And | had one kind
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of followup because |I think that that was
generally how the bill was structured before
in 2008. But just follow ng up on sonething
Ariel said before in terns of, | guess,
assigning sone type of responsibility on both
ends -- are you suggesting or were you
suggesting that sonehow the concept of
reasonabl e conpensati on should take into
account, for exanple, whether a copyright
owner registered, whether they were doing
sonething to ensure that they could be found,
as opposed to just the standard that we had in
2008, which was really just kind of a wlling
buyer/willing seller-type standard?

MR, VEI NBERG. Yes, | nean |
t hought that was a very attractive idea when
| heard it earlier. And | think | appreciate
that registration inposes a burden. But we
are tal king about a conmerci al market here.
Ri ght? Buying a canera or buying a word
processi ng software al so i nposes a burden

And | don't want to be flippant about that and

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 55

say that any burden is legitinmte because they
are commercial operators, but you get a | ot of
benefits in copyright. And society expecting
creators to do sone sort of action to take
full advantage of that does not strike ne as
unr easonabl e, especially because we have seen
the cost of not doing that is to create this
gi ant pool of works that are just |ocked away.

M5. CLAGGETT: And this is ny
| ast foll owup. Just going on this --

MR, VEINBERG  She is follow ng
up on everything.

M5. CLAGGETT: Just because this
Is kind of a new concept. | knowit is in
sonme comments -- well, one of the things we
are focusing on is kind of should we just do
the 2008 bill or should we add tweaks to it.
And this would certainly be a tweak. So,
would this be along the lines of sonething you
know, for exanple, a provision that said in
certain circunstances, the court inits

di scretion could reduce the reasonabl e
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conpensati on, dependi ng on whet her the work
was regi stered, whether it was recorded
appropriately in the Copyright Ofice and/ or
ot her factors, or sonething along that |ine?

MR, VEI NBERG  Yes, | think you
build that into the reasonabl eness of the
conpensation. Part of that cal cul ation,
whet her explicitly or inplicitly, nmay be how
much work the rights hol der has done to nake
t hensel ves findable. |If they have done a | ot
of work to nake thenselves findable and the
user has said oh well, but we couldn't find
it, then maybe it is nore reasonable to
conpensate the creator than it is if they have
not done that.

M5. RONLAND: | will point out on
the flip side, if you are going to have a
reduction in damages due to not registering
your work or whatnot, it mght be fair to have
an increase in danages for soneone who cl ai ns
t hey have done a good faith search, when in

fact they just punched into Google and that
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was their only attenpt at finding out.

MR VEEI NBERG Yes, and | think
that is a great way to protect against a | ot
of the concerns that people at this table have
of this system bei ng abused. Because we
don't, we, Public Know edge, w Il acknow edge
think that it is very inportant to give people
a way to access orphan works. W do not think
that we should create an orphan works system
that in fact allows people to take advant age
of creators and say that it was orphan works.

So, like all things in copyright,
they balance. But it is alegitimate thing to
say that sone searches are real and sone
searches are not. And if you don't do a real
search, you don't get all of the advantages of
t he orphan works system whatever it may be.

M5. ROALAND: And in fact, if you
wer e ki cked out of orphans, you mght get a
hi gher statutory range.

MR VEINBERG But as long as

there is an actual, functioning orphan works
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system for good faith actors.

M5. ROALAND: Thank you, M.
Wi nber g.

So, | wll go down the |ist of
who we have, so you don't need to keep raising
your hands. W have M. Knife, M. Burgess,
Ms. Hoffman, M. Boyle, M. Love, Ms. Gard,
and Ms. Kopans. So, we are going to start
with M. Knife.

MR KNIFE: | feel like I have
been waiting about six days to speak, largely
because that exchange kind of presaged exactly
what | had been waiting to say for a while.

First of all, | want to refl ect
on what was actually just said there. | think
using words |ike reduce or increase is exactly
what we don't want to do, including using
words |ike statutory damages. | think we
shoul d continue to focus on the idea of
reasonabl e conpensation. And | think it is
just -- to the idea of what we are trying to

do here, which is, | think, ostensibly
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sonet hi ng ethical and reasonable to start

tal king about well, you get |ess, you get
nmore. | don't think it should be tal ked about
t hat way.

But noving off of that, the point
| was going to nmake was sonet hing that was
touched on here in the exchange, and this goes
to both reasonabl e conpensation and also to
the potential of injunctive relief, that we
shoul d exam ne everything. W shouldn't just
exam ne whet her not the use was commerci al,
whet her or not it was done by a public or a
private entity. W have to |ook at a whole
spectrumof things to the point of it being
very, very granular. W should |ook at the
type of user, the type of use, the way the
wor k was created, the behavior of the
copyright owner and/or author. You have to
| ook at all of those things to determ ne what
reasonabl e conpensation i s or whether not
there should be injunctive relief. And that

I ncl udes, as you tal ked about, noving into the
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I njunctive relief question, whether or not it
I's, you know, maybe a small piece of a work
that is enbodied into |larger, either
transformati ve or subsequent, work. All of
those things have to be considered and that is
a difficult process.

And in closing, | would just say,
and | apologize if I amtouching on sonething
that is going to far afield of what you want
to tal k about here this norning, but that
rai ses concerns about whether or not all of
this can be handled in a very fast-noving,
| ow-cost, small clains type of environnent.
Everything that we are tal king about here --
just as copyright is in general -- is very,
very nuanced; very, very conplicated; very,
very inportant for all the parties involved,
and has grown up over hundreds of years of
| egislation -- very, very considered
| egi sl ati on and judici al process.

| amnot sure that any of this

can be kind of cramrmed down i nto an
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easy-to-get-into, easy-to-get-out-of, |ow cost
resolution. As attractive as that nay seem as
a concept on first blush, | think when you
think about it and you consider all of the
concerns that we really have to address here,
it becones |ess attractive, the idea of having
sone kind of fast |ane, small clains

resol ution.

M5. ROALAND: Thank you, M.
Knife. And | wll continue to go around to
peopl e who have al ready requested to speak, to
tal k about things we are tal king about.

But the issue of small clains
keeps popping up. | was going to address it
towards the end, but if you have sonethi ng you
want to say before |I nove along to that
aspect, that is fine, too. As you know, the
Copyright O fice has issued a report on snal
clainms, recommending a small clains tribunal
wthin the Copyright Ofice. W are big
proponents of that and we were hoping that we

could talk about that. It got its genesis in
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t he orphan works di scussions back in the early
2000s and we revisited it nore broadly. So,
not just for orphan works, but for other works
with a smaller econom c val ue and we believe
that it would be a good place to do sone of
this work, which would also nmake it easier for
everyone to get an easy, fast, |ess-expensive
resol ution.

So, | definitely intend to talk
about that towards the end, but if you wanted
to say sonething now, that would be great,

t 0o.

M. Burgess.

MR BURGESS: | want to say that
A2l M nmenbers are certainly not in favor of
creating any systemthat is onerous for
anybody and we are actually not in favor of
punitive statutory danmages, unless sonebody is
a mass, continual infringer or sonebody
encour ages ot her people to infringe, other
users to infringe.

And we said that | think the idea
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Is shifting any | evel of responsibility off
onto the creator would be incredibly

count er - producti ve because, certainly fromthe
I ndi vidual creators, freelance witers and
musi ci ans and so on and so forth, that would
be absol utely inpossible because they have
difficulty with the registration process as it
Is. And frankly, even at the nodest price
that registration is right now, that is nore
than a ot of artists can afford --1ikew se

wi th our small business conmunity.

So, although registration in nmany
ways makes sense, | know that we have been
hearing runors, talk of the price going up,
per haps doubling. | think any nove in that
direction would be bad. |If there is anyway to
I nprove, to streanline the process, nake it
easier, nmake it sinpler for creators and,
also, if there is any way to reduce the price,
| think that would be a good thing.

But | do think, and | think

several people have said this already, that
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you can't consider any of these in isolation.
The way | see it is, there are rules, tools,
and renedies. And | think we were opposed,
A2l M was very opposed, to the idea of just
extending fair use because already there is
utter confusion out there in ternms of what is
fair use and what defines fair use.

So, it seens |ike having
extrenely clear rules as to what is a
reasonably diligent search is really
inmportant. And then the tools with which to
do it. So, databases, approved dat abases,
what ever, in order to be able to do it. And
then the renedi es because, unfortunately,
there are bad actors out there. And we are
subject to this all the tinme. This is not
just sone fantasy. People are just using our
wor ks w t hout authorization, w thout even
bot hering to contact anybody.

And | also have to say, in terns
of shifting responsibility back onto the

creators, in the world we live in today, with
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Googl e and all of the search tools we have, it
Is not that difficult to find people. And |
think registration, if everything was
regi stered by the Copyright Ofice, that woul d
be a wonderful thing as |ong as we coul d nake
It do-able for independent artists and snal
| abel s I'i ke A2I M represents. Thank you.

M5. ROALAND: Thank you, M.
Bur gess.

Ms. Hof f man.

M5. HOFFMAN: | think the whol e
tone is putting the burden on the wong party,
bl ami ng the victim plus.

Sonebody wants to use an orphan
wor k. They know who they are. They should be
the party required to register and to say here
Is what we -- we want to use this work. Does
anybody claimit? And they ought to be
required to publish that for a period of tine
and gi ve people an opportunity to cone
forward. And the Hathi Trust, again, a very

responsi bl e group doi ng what they thought was
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a very responsible job and they had to stop it
because it was totally irresponsible. But the
way they found that out was by publishing it,
by publishing this is what we intend to call
orphan. And | think if that becane the way
things operated, a | ot of these problens would
be el i m nat ed.

M5. ROALAND: Wul d you fold that
into the renedies or would you fold that into
just the orphan works? Wat is an orphan
wor k?

M5. HOFFMAN:  General orphan
works. W are creating, in effect, a new
category of work. Let's require people who
say they are using it to register it.

M5. CLAGGETT: Like an intent to
use, as we considered in the past.

M5. HOFFMAN:  Yes.

M5. ROALAND: Thank you, M.
Hof f man. M. Boyl e?

MR BOYLE: Ckay, back to

remedi es. Fromthe perspective of creators,
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we believe that the rights hol der should be
allowed to recover reasonable royalties. W
support a legislative solution that limts

I njunctions and statutory danages if it
appears they have done a reasonably diligent
sear ch.

If we don't limt those type of
remedi es for people who have done a reasonably
diligent search, no one is going to use this
solution. It won't work because people wll
still be subject to an injunction that can
destroy an entire project at any stage of the
project, no matter how much noney and tine
they have put into it. And no one is going to
sign up for that kind of solution.

A safe harbor for those who
performa reasonably diligent search
encour ages people to do such searches.
Reasonably diligent searches will lead to the
di scovery of owners, increase |icensing
opportunities, and reduce the anmount of orphan

wor ks, all of which are goals of pretty nuch
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everyone here, as far as | can tell.

| njunctions and statutory damages
are a powerful stick, but they don't always
work. We are trying to provide a carrot to
get people to do a search who are ot herw se
too afraid to do so because of the penalties
associ ated with a failed search or
consequences as such.

There are many fil mmakers who
want to use material, would pay to use that
material but they are too afraid to begin the
search to get that material.

Sonething | wanted to say is that
| agree with what M. Weinberg said. And it
Is inportant to renenber what we are actually
tal ki ng about here. W are not talking about
infringers. Infringers are still subject to
the full weight of traditional copyright
remedi es. W are tal king about people who
want to use orphan works. And we want to
enabl e people who want to do the right thing

to do the right thing. And the way to do that
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Is by limting renedies, so people can do
reasonably diligent searches.

M5. ROALAND: Thank you, M.
Boyle. | had a foll owup question for you.

You were saying you work with
films. How do you feel about injunctive
relief for filnms? For exanple, a sound
recording is in the filmor sonething el se
that m ght be incorporated into film how
woul d you think injunctive relief would work
with that?

MR, BOYLE: Yes, so that is the
problemright there. A filmcan be conposed
of a thousand different copyright works or
nore than that. But an injunction can stop an
entire project for one potentially infringing
copyright work. And it is even nore inportant
to remenber that it is not the injunction
itself that is really the problem It is the
threat of injunction. As we have seen, the
pat ent people can threaten injunctions and

stop things before they even get started
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because it is too hard to fight those
litigation costs. It is easier to settle
outside of court. And that hold of power is
sonet hi ng that we have to caution agai nst.

M5. CLAGGETT: And then one
followup, just to tweak that a little bit or
followup with a question on that a little
bit. So, | understand that you do want to
prevent injunctions for kind of transformative
wor ks, or works that have been created or
derivative works that have been created,
rather. But what about injunctive relief for
wor ks that have not kind of been turned into
a new work, just allowi ng injunctive relief,

I f you just took a photograph, for exanple,
and have posted that photograph but not used
it in any other type of work?

MR BOYLE: Sonething that we
think -- and it was in the 2008 bill is --
judicial discretion is very inportant in this
regard. Reasonabl e conpensation is sonething

that is inportant.
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So you bal ance the hardshi ps.
That is the case in all injunctions after
eBay. So, sonething shutting down an entire
filmis very different than sonebody taking a
picture off the internet.

M5. ROALAND: Thank you. And to
followup with that, and this is really nore
for the content owners, all the content
owners, which is it seens that there is nore
of an interest in the reasonabl e conpensation
than the injunctive relief in nost cases, at
| east fromwhat we are hearing around the
t abl e.

And | just wanted to kind of do
a quick aside and poll the panel on that.
Does anyone have anything very quick to say
about their preference for injunctive relief
versus nonetary relief? Yes, M. Slocum

MR, SLOCUM | think when it
conmes to sort of the actual distribution of a
whol e work, especially if it is a substanti al

work |ike republishing a book or putting a
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novie out on a DVD, in those situations,

I njunctive relief mght be nuch nore
appropri ate because it is the entire economc
viability of the original product, if it was
incorrectly identified as an orphan work.

That woul d be nmuch nore significant than a
clip that is incorporated into a two-hour

novi e.

M5. ROALAND: So, it would
depend, to you, on the type of work -- if it
was the screenplay versus just a sound
recording that was in the background of one
scene or sonet hing.

MR, SLOCUM Unfortunately, there
are a lot of factors. |It's how nuch does the
use under the orphan perm ssion overtake the
market viability of the product? Was it
easily findable as an orphan work? How nuch
of a diligent search? Al the factors need to
come into play, | think.

M5. ROALAND: Does anyone el se

have -- Ms. Gard and then --
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M5. GARD: | think also 512(c) is

a really great nodel. You see that | ama
copyright holder. That is ny work. Take it
down. It happens quick. It doesn't cost a
lot. | think it is a really good sol ution.
It 1s injunctive-like but you are not having
to go to the courts. You are not having to
register. You are not having to do anything
of those sorts of things. And that should be
sonething to consider, in terns of orphan
works. It is a quick, fast, easy way to get
sone relief.

M5. ROALAND: Does anyone el se
want to speak to the injunctive relief versus
reasonable -- Ms. Shannon.

M5. SHANNON: I n our case, it
woul d be sone of both. But | think it would
depend on the magnitude of the project. If we
had to choose, | think it would be injunctive
relief over nonetary relief.

M5. ROALAND: Can you explain

t hat ?
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M5. SHANNON: |'m sorry?

M5. ROALAND: Can you expound on
that, explain it?

M5. SHANNON: Yes. If, for
exanpl e, there was a di spute about the rights
for an entire book and an author wanted to --
a book that was out of print and there was a
di spute wth the publisher about who owned the
rights. And the author wants to take a
chapter of that book and turn it into a
panphl et and sell it on the internet. And
that was what was in play here, a dollar sale
panphlet, then | think a small claimmght be
appropri ate.

If It was a nuch bigger project
that was at stake, then injunctive relief, |
t hi nk, woul d be nore appropriate.

M5. ROALAND: Thank you, M.
Shannon.

Goi ng back to ny preexisting |ist
of people who wanted to speak, | think M.

Love was next.
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MR LOVE: Thank you. | mean

one thing on damages, | assune that if a work
remai ns the orphan work, the damages are zero
for use. And so you are really tal king about
a work that starts out being perceived as an
or phan and sonebody shows up and says hey,
wait a second, that is mne. R ght, that is
the kind of case you are tal king about?

| think that in the patent area,
a couple | essons you mght kind of ook at to
see how things are playing out. You have got
t he peopl e nentioned about the probl em of
wordsmthing on the criteria. The
Ceorgi a-Pacific, you know, the 15-factor
Ceorgi a-Pacific standard for patent things is,
just an exanpl e, probably where you don't want
to go. It has got |ike a whole w de range of
things that you have to consider when you | ook
at a patent and al nost nobody can really do a
real good expert's job of actually follow ng
everything. And because it says everything,

It says alnost nothing in a way. So, | think
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that, in sone ways, keeping it fairly sinple
I's probably a good idea and trying to figure
out what you are trying to acconplish, and
leaving it up to sone discretion.

| woul d suggest sone | anguage
because we are interested in expandi ng access
to works, orphan works, and we don't want to
di scourage people fromexploiting and creating
nore opportunities. Because we think that we
are |l osing a whol e huge anount of our culture
ri ght now because people are afraid to do
anything with the orphan works.

And | would say in determning
damages, the court may take into consideration
the extent to which the work was earlier
exploited commercially and the period of tine
since the work was exploited conmercial 0 |I've
got too many ands in here -- and the public
interest in inducing investnents and
activities that expand access to orphaned
wor ks.

So, | had these three issues.
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One, was the work ever perceived to be a
comrercial work? Because | think a | ot of
peopl e around the table here, they have
represent ed people that are professionals.
You know, they have got things that they are
trying to make noney on. | think those things
deserve a little bit different status than
t hi ngs where people, it is the famly weddi ng
pictures or sonething |like that. That is sort
of, in ny mnd, those are different equities.

Secondly, the period of tine. |
mean if sonmething has been -- it is |like two
or three years, | can understand why you woul d
be pretty angry if you are still trying to do
it. |If something is Iike 40 or 50 years down
the road, | think it is a conpletely different
thing. |[|f no one has made a nickel off
sonet hing for decades, | don't really think it
has the sanme urgency and clai mthat people
around the table have kind of think --

So, | think things |ike that

woul d be, and | don't think they should be,
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mandat ory, but | think by putting it in there,

you coul d say they could take those things
into consideration. | think that would
hel pful .

| would point out a few other
things, fromthe patent side, in TRIPS al so.
TRIPS allows you to elimnate injunctions
altogether in Article 42 in cases where you
provi de either adequate or reasonable
conpensation in different ways. The U S. has
done this as it relates to federal governnent
use of copyright and patented works through 28
USC © 1498 where there is no injunctive relief
avai |l abl e and everything is sort of handl ed
this way.

We also then, nore recently, in
the Affordable Care Act, where an infringenent
of a patent on a biologic drug is limted but
there is no injunction available if it is not
disclosed. It is sort of simlar to orphan
works. | f you do not disclose your patents to

the generic nmaker of the biologic drug in a
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tinmely fashion, you cannot get an injunction.
That is just taken off the table. And then
they have two different standards for
conpensation. One is reasonable, the other
one is nothing if you are really |ate.

So, they have kind of a graduated
response taking away your rights to
enforcenent, dependi ng on how nondiligent you
are in pursuing it. And | think that is --
pursuit -- is kind of an interesting nodel for
this. So, | kind of like the idea of, I|ike,
the worse you are about pursuing your rights,
the fewer rights you have.

Your first opportunity is a
person has to approach you, if you don't
di scl ose that. And then you |ose sone rights
and if you continue to be a bad actor, you
| ose nore.

M5. ROALAND: Thank you, M.
Love. | amgoing to nove al ong because we
have a | ot of other people who want to nake a

point. And at this point | also wanted to
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check in about the small clains issue, because
peopl e had tal ked about the inportance of the
formalities and how hard it is to go to court.
W at the Copyright Ofice totally agree that
there is a very large burden on going to
federal court.

And | am not sure how fam liar
everyone is with our small clains report, but
one of the aspects of it was that we took the
position that it would be an application at
the tinme of bringing the suit wthin the snal
clainms tribunal versus our normal position
that you should have a registration before
going to court, which obviously is a position
of a circuit court split. But sonething that
would make it a little bit easier for an
or phan work owner who, we assune, would be
nore of a small entity versus a large entity.
Al t hough, who knows? It could be both.

Wth that in mnd | think |I have
Ms. Kopans, M. Winberg, and M.

Csterreicher, and then M. Katz, if we have
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Actually, let nme give the fl oor
to Ms. Feltren, who has not had the
opportunity to speak first and then | wll
nove on.

M5. FELTREN. Ckay, thanks very
much. | just wanted to bring it back to a
point earlier that M. Cram nade and also in
the context of the roundtable, in terns of
mass digitization. Because | think that a | ot
of the issues that we are discussing today, at
| east sone of themwere al so brought up in the
2005- 2006 di scussion, but not so nmuch on the
I ssues of mass digitization. So, | just
t hought M. Cram nmade sone very inportant
points in the context of libraries, because
mass digitization projects are going on and
the costs, potentially the costs are huge.

So, | just wanted to al so support
the notion of noncomrercial actors engaging in
noncommerci al uses for libraries. | think

that would be very inportant, particularly
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wth mass digitization projects.

M5. ROALAND: Well thank you, M.
Feltren. And we will have -- our next panel
Is on mass digitization and we have a couple
on extended collective licensing for those who
are interested in it.

So, Ms. Kopans. And | apol ogi ze,
but | amgoing to ask people to be a little
nore brief because we are running out of tine.

M5. KOPANS: So anot her real
wor | d exanpl e where injunctive relief m ght
not be ideal -- and again, this is in a
nonprofit context, we digitize periodicals.
There are sone wonderful journals that are
defunct. And we have searched out, we have
found editors. They don't seemto think it is
owned by anyone. W would like to digitize
these. And at tines, we have. [t is a pretty
bi g i nvestnent because this is not a one odd
docunent. This is a run of a journal.

So, in that case, injunctive

relief mght be I ess than ideal because we
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have invested a |ot of tine. W have sought
out editors, others. W have done what we
woul d consider a diligent search. W do
publ i shers and we woul d be happy to conpensate
that publisher Iike we do others for the right
to use the content.

M5. ROALAND: Thank you, M.
Kopans. And | think | amgoing to call on M.
Gsterrei cher next.

Before | do, | wanted to point
out sonething that was raised in our snal
claims roundtables that | think sonme of you
were at, which was that sonetines going to
federal court is just out of the question if
it costs $50,000 to litigate in federal court,
totry to get a couple of hundred dollars in
royal ties or reasonabl e conpensation. So, if
you wanted to touch on that as well in your
comments, that woul d be nice.

MR OSTERREICHER: | think the
practicalities here are that when soneone who

has created a work realizes that it is being
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used or m sappropriated in sone way, | nean we
have heard the parade of horribles, the $1.8
billion cost. | nean normally -- and | advise
at least all of our nenbers that if you have
found that sonebody has infringed on your

wor k, don't think you have won the lottery.

| nmean, you need to obviously -- everybody
needs to be reasonabl e on both sides.

And the first approach is not to
go to court. It is to either nmake a phone
call and send a letter and say hi, | amso and
so and this is ny work and | believe you have
used it. And let's talk about it.

Now, there are sone peopl e that
say, gee, we are sorry. Let's talk about it.
And they have a neeting of the m nds and we
are done. There are other people that assert
fair use and believe that fair use is
sonething that they can rely on. | have,
unfortunately, found that it is the "F you"
defense. That is what it has becone and it is

sonet hi ng that people just assert and go on
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their way, rather than well, wait a m nute,
that is for the court to decide down the road.
So, do you want to go there? That is

sonet hing to think about.

So, what we are trying to figure
out here is when everything el se has fail ed,
rather than dealing fairly wth one another,
where do we go in this whole schene of things?
And that is, | think, we need to realize here
in terns of keeping that reasonabl eness in
m nd, whether it is reasonabl e conpensati on.

I think all of this can be avoi ded when
sonebody realizes that they have used the work
I nadvertently. They have done the best they
could. | nean, Hathi Trust is a perfect
exanple. Ckay, we thought we were doing the
right thing but we are not. So, how do we fix
it? Well, in that case they stopped doing it.
I n anot her case, when they found out sonebody
Is using a work, okay, let's conpensate you
fairly and go on from here.

So, | think that is sonething
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that is really inportant to keep in mnd. And

we are |ike |ooking at worst-case situations,
rat her than what we could do at the beginning
to avoid all of this.

M5. ROALAND: And | think we
tal ked about earlier, | amnot sure if it was
you or soneone else at the table, who
nmenti oned perhaps trying -- taking advant age
of orphan works, the |egislation or
limtations to having to go to a small clains
tribunal, if it was created. How do you feel
about that?

MR OSTERREI CHER: Absol utely.
| mean | think that that is part of it. |If
you then are going to assert an orphan works
defense, in another word, in order to
participate in that and avail yourself of it,
on the other side of the coin, you are going
to have to then be willing to buy into
adjudicating this in a small clains venue.

M5. ROALAND: Thank you. And the

reason | bring that up, for those who are not
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famliar wwth the small clains issue, is that
there are many constitutional protections that
we need to nake sure that we pay attention to
and gi ve due consideration to that nmake it
very difficult totry to make it a nmandatory
smal |l clains court.

So, | think we have tinme for
maybe one or two very brief coments. | have
M. Weinberg, and M. Burgess, and M. Boyl e,
iIf you could leave it very, very briefly, that
woul d be ni ce.

So, M. Wi nberg.

MR, VEINBERG First, | just want
to rem nd when you are thinking about
I njunctions and their role, | nean these
remedi es are not punishnents. |If you did
sonet hi ng actually wong, you are probably
going to be outside the scope of orphan works.

And so especially in the context
of copyright, we are tal ki ng about
di ssemnating information. | don't want to

rule out injunctions but | think they should
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be used especially warily, especially in these
commerci al contexts, where there often is a
nunber that can renedy the solution, in terns
of a nonetary penalty.

Quickly, I think that it is
problematic if we call the registration system
br oken but then propose the solution for
orphan works a registration system on people
who want to make use of orphan works. Just
conceptual ly, | have sone problens with that
that | won't go into for tine purposes.

The small clainms court, | think,
Is an interesting idea, naking it mandatory
for orphan works. | do have concerns about
t hose protections and whet her or not snal
clainms is kind of a one-size-fits-all for all
or phan wor ks systens.

And then finally, | guess ny role
as a public interest person to say that, while
soneti nes people do assert fair use in
probl ematic ways, | don't knowthat it is

al ways the "F you" defense. And | think it
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points to the role of education and the great
best practices guides that sone of ny

col | eagues have put together at Anerican

Uni versity to hel p educate peopl e about the
proper role of fair use. Because | expect
that in many cases, fair use is a legitimte
response to those conplaints.

M5. ROALAND: Thank you. M.
Bur gess, sone brief comments.

MR BURGESS:. Yes, two things,
quickly. First is | know our nenbers are
somewhat sensitive to the idea of
not-for-profit institutions and that it may be
possi bl e to have sone exceptions in that area.
But they would need to be extrenely narrowy
defined. And then the second thing is with
respect to M. Love's comment with this
declining renedy, based on how quickly you
act, that is an inpossible situation for a
smal | business. So for an independent, very
often you don't even know t hese usages have

happened. It takes you years sonetines to

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 90

find out and it is often pure luck that you
actually do find out.

So, the idea that this should be
any tinme out on your renedy would not be
acceptable to us.

M5. ROALAND: Thank you, M.
Burgess. And M. Boyle, you get the |last word
but briefly.

MR, BOYLE: Al right, also
real Iy qui ck.

In regards to fair use, we also
think it is inportant to differentiate between
| arge-scale digitization efforts and
case-by-case uses. W have fair use rights
that are used but they don't cover all uses,
especi ally when people want a |license. And we
believe limting liability wll encourage
| i censi ng.

M5. ROALAND: Thank you, M.
Boyle. At this point, | think that concl udes
our panel. W are not going to have tine, |

think, to do our audience participation
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guestions but | would like to point out that
we are having an entire session at four

o' clock today in the hearing roomfor anyone
who has things that they want to say, both
fromthe audi ence and fromthe panelists,
after the audi ence nenbers have their
opportunity.

So, if you have sone burning
guestions about renedies or the small clains
court, we would love to hear fromyou at four
o'clock. There wll be a sign-up sheet at
lunchtinme right outside of the room Thank
you.

(Wher eupon, the foregoing matter went off the
record at 10:17 a.m and went back on the
record at 10:30 a.m)

M5. CLAGGETT: W are going to
now to turn to a related but slightly separate
topic. W have had, as | nentioned earlier
really informative and lively discussion of
or phan works, but primarily | ooking at orphan

wor ks fromthe context of a case-by-case
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basis. And so now we wanted to touch base
with you nore broadly about the concept of
mass digitization.

As many of you may know, in our
2011 report on |legal issues and nass
digitization, we discussed the | andscape at
that tinme of mass digitization projects and
rai sed a series of questions that should be
consi dered any policy discussion about nass
di gitization, including whether nass
digitization is sonething worthy of
congressi onal support, due to either
hi storical or cultural significance.

O course, since that tinme, the
Hat hi Trust and Googl e Books cases were deci ded
by the Southern District of New York, which
have permtted mass digitization under current
| aw of fair use, at |least for certain reasons
and in certain contexts. Those cases,
however, as nost of you know, are on appeal
and neither involved | arge-scal e public access

to the works at issue or the type of
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institutional subscription database consi dered
in the Googl e Books settl| enent.

So, our legal issues and nass
digitization anal ysis docunent al so consi dered
various licensing nodels that mght facilitate
mass digitization projects, including direct
i censing, statutory licensing, and extended
coll ective |icensing.

ECL is, as nost of you know, a
formof collective nanagenent where the
governnent allows a collective managenent
organi zation to license all works within a
category, such as all literary works for
particular limted uses, regardl ess of whether
the copyright owners belong to the collective
managenent organi zati on or not.

Wiile it is not currently a part
of the United States framework, it has been
adopted for many years, ECL, in several Nordic
countries and the United Kingdomrecently has
al so adopted an ECL nmechanismin its |aw for

certain uses.
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And while ECL, as | menti oned,

has not really been part of the United States
framewor k, many academ cs and others referred
to the previous Googl e Books settlenent as a
formof ECL or a books rights registry that
woul d have facilitated certain uses of out of
print books on an opt-out basis and created an
uncl ai mred works fiduciary to search for

| ocat abl e aut hors.

So at | east sone groups within
the United States and this industry, such as
certain publishers, authors, and those
libraries that would have participated in this
subscri pti on dat abase under the Googl e Books
Settlenment were at least willing to consider
or accept a framework for ECL under certain
I nst ances.

So, we wanted to first start off
with the consideration of nmass digitization
generally. And then |later we wll focus in
nore detail about the concept of ECL and

whether it is an appropriate framework for the
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United States to consider on a | egal basis
NOW.

And I will turn it over to Frank
for the mass digitization side.

MR, MJULLER: Thank you. Frank
Mul | er, Attorney-Advisor for Policy and
International Affairs at the Copyright Ofice.

Agai n, we have been instructed by
our vi deographers to read the foll ow ng
statenent. For those of you in the audi ence
who have patiently listened to us repeat this
statenent for the six previous sessions, feel
free to tune ne out, strain your ears westward
and listen for the faint hum of scanning
machi nes currently copying books in Ann Arbor,
M chi gan en nasse.

Thi s panel discussion is being
video recorded by the Library of Congress.
Time permtting, there will be a short
guestion and answer period at the end of the
session. |If you decide to participate in that

guestion and answer period, you are giving us
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the perm ssion to include your question or
comments in future webcasts and broadcasts.

At this time, | would like to ask
you to turn off any cell phones or electronic
devices that mght interfere with the
recordi ng of the event.

And before we begin, if we could
go around the table and if each of the
panelists could introduce yoursel ves, your
name and affiliation. And if | could ask you
kindly, to turn your nanme tent toward ne so
can see them Thank you very much.

If we could start with you.

MR. DESSY: Bl ane Dessy, Library
of Congress, Library Services Unit.

M5. PRESCOTT: Leah Prescott,
Associ ate Law Librarian for D gital
Initiatives and Special Collections at
Georgetown Law Library.

M5. McSHERRY:  Corynne McSherry,
Intell ectual Property Director, Electronic

Fronti er Foundati on.
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MR, McDIARM D: Andrew McDi armd

at the Center for Denocracy and Technol ogy.

MS. PILCH: Janice Pilch
Copyright and Licensing Librarian, Rutgers
Uni versity Libraries.

MR OSTERREI CHER: M ckey
Osterreicher, National Press Photographers
Associ ati on.

M5. BESEK: June Besek, Executive
Director of the Kernochan Center for Law,
Media, and the Arts at Col unbia Law School

MS. CONSTANTI NE: Jan
Const anti ne, Ceneral Counsel, Authors Guild.

MR BURGESS. Richard Burgess,
representing A2 M and not Sm t hsoni an or
Sm t hsoni an Fol kways.

MR. BAND: Jonat han Band, for
Li brary Copyright Alliance.

MR, SHEFFNER:  Ben Sheffner, Vice
Presi dent, Legal Affairs, Mtion Picture
Associ ation of Anerica.

MR CARROLL: M ke Carroll at the
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Anmerican University of Washington Col | ege of

Law and al so Creative Commons United States.
M5. PENROSE: Brooke Penrose,
Museum of Fine Arts, Boston.
M5. LEVINE: Melissa Levine, Lead
Copyright O ficer, University of M chigan
Li brary.
MR RYD N:. Jerker RYD N, Senior
Legal Advisor at National Library of Sweden.
MR MJULLER Thank you. And just
to give us a sense of scope, as Karyn
mentioned, we are transitioning from an
exam nation of use of orphan works on a
case-by-case or individual basis to an inquiry
into the mass digitization of creative works.
Wi | e orphan works are very often
incidentally included in mass digitization
proj ects, several comrenters noted that the
I ssue of mass digitization is altogether a
horse of a different color.
As a prelimnary matter, it may

be useful to touch upon a point raised
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yesterday by one of our panelists, which is
what exactly is mass digitization? Wat is a
definition of the concept and what is the
scope of activities that can be accurately
descri bed as the practice of nass
digitization?

M. Carroll.

MR, CARROLL: Yes, so that is an
excel |l ent question and an inportant one
because digitization seens to focus attention
on the act of scanning, format shifting from
an analog to a digital format, which is really
the wong place to focus. The focus should be
on the use of digital collections.

So, the format shifting is
clearly a fair use. And so it is sort of not
interesting to talk about the scanning. And
there are | ots of reasons why you m ght want
to invest in that format shifting that, again,
don't even apply to the kinds of uses that
need licensing. For exanple, text mning or

ot her kind of conputational analysis of
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digitized collections would fall squarely
within O either you are not reproducing the
work in copies because it is not even a
transitory duration to extract the
non-copyri ghtable facts out of that data or,
to the extent that you keep a reference copy
for the transformative purpose of verifying
your results -- that is a fair use.

So, those kinds of acts are not
of interest but many people who invest in the
format shifting, and it is an expensive
process, also have sone conception of how the
digitized outputs will be used. And | do
think that is a place where we have a
conversation about what uses fall within fair
use and what uses fall wthin a |license
solution. Does the current |icensing market
capture those uses that should take place or
Is there a market failure, such that sone kind
of legislation?

So, | would say uses of |arge

scale digitized collections is what we are
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real ly tal ki ng about and whet her we have a
problemthat requires a | egislative solution

And ny perception is that the
or phan popul ation within these |arge scale
digitized collections is not always such a
significant piece. So, | don't know that the
| dea of one-off solutions versus mass
solutions quite fits when it cones to the use
I ssues.

MR MILLER M. Pilch

M5. PILCH A general definition,
I think, of nmass digitization that would apply
anywhere is that it usually refers to efforts
by institutions such as libraries and archives
to digitize their entire collections or part
of their collections with the objective to
preserve them and to nake them avail abl e
digitally.

In this country, as we well know,
our conversations about mass digitization
started in 2004 because of the Google effort.

And the termitself really conmes out of the
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Googl e effort and we are a bit stuck in that
nodel because that is where it canme from

You know, the idea when libraries
started working with tech conpanies to get
their materials digitized systematically and
factory-style. At that tinme, we had the
concept of mass digitization, |arge-scale
digitization, that wasn't factory style but
digitization of collections as a whole. And
then there was also the idea of niche
digitization, preservation of individual works
and maki ng t hem avai |l abl e.

| think at this point in this
country we can say that the term nass
digitization was used in the context of
Googl e, Mcrosoft, Open Content Alliance
digitization about systematically scanning
works to preserve them to nake them
searchabl e electronically through full text
searches, to nmake them publicly avail able on
the internet in excerpts, and eventually in

full text.
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Simlar to mass digitization is
| arge-scale digitization by |ibraries and
archi ves to nake works publicly avail able on
the internet. But | do want to nention one
other thing, which it isn't anynore only about
libraries and archives. There is another way
to think about nass digitization. | don't
suggest we do this, but I amthrow ng the idea
out. Digitization done by the masses. It is
not |ibraries and archives anynore. Lots of
peopl e are putting works on the internet,
| arge anmounts of them And they are being
encouraged to do that. Databases are cropping
up all over the place as repositories not
connected with nonprofit |ibraries and
archi ves.

And so anot her way of | ooking at
it mght be digitization done by the nmass
popul ati on.

MR, MULLER: Thank you. M.
Const anti ne.

M5. CONSTANTINE: | think
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digitization wthout authorization is a
violation of fair use and that it is not
aut hori zed under the copyright law. | would
defer to sone of the experts |ike June, who
has witten extensively on this.

| don't think that your
definition, Mchael, is really -- you are
assumng that this is all on the up and up.
And | think it started out as Googl e Gotcha.
They went to the libraries and they said |
will indemify you for sonething that you know
and that you have witten about, people |like
Peter Hirtle and others have said, this is not
legit. This is a violation of Section 108 and
it is a violation of copyright |aw

And they decided to just take
trucks, dunp everything in a back of a truck,
whet her it be public domain, whether it be in
copyright, out of copyright, in print, out of
print, they didn't check whether it was
di sintegrating or whether there was any

problemin preservation and they just copied
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20 mllion books, in violation of copyright.

And if you think that that is
fair use, notwthstanding the fact that two
judges in a | ower court have issued that and
it is yet to be decided by the Second G rcuit
or the Suprene Court, just wait for the next
| awsuit that we bring against sone of you who
are using it in different ways than what is
bei ng used now by the Hathi Trust and by
Google. You go one page instead of a snippet,
we are going after you. This is a violation
of copyright |aw, pure and sinple.

M5. CLAGGETT: And | woul d just
respond to that. And | think that M chael
Carroll wll want to as well. Qbviously --

(Laughter.)

M5. CLAGGETT: (Qbviously, there
Is a difference of opinion. There could be a
di fference of opinion as to whether fair use
Is appropriate. And that is one of the
reasons why we are here, quite frankly.

Shoul d there be a legislative solution, if
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there is a difference opinion as to whether
fair use is appropriate, to be able to perhaps
still foster and facilitate these uses that
maybe the Authors Guild would be okay with if
they were conpensated for in a way that would
still be efficient and easy to do.

So, that is the crux of the
conversation we are having today.

MR CARROLL: I|I'msorry, but we
just nuddied the waters again and | want to
separate it. I'msorry, M. Constantine,
there is no authority for format shifting not
being a fair use. You have no authority for
the proposition that format shifting is not a
fair use.

Sni ppets, pages, access is a
separate question. But the act of fornat
shifting itself is a fair use.

MS. CONSTANTI NE:  Section 108
says what a library can do vis-R-vis naking a
digital copy out of a print copy.

VR. CARROLL: Section 108 i s one
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provision that gives libraries one source of
rights. Section 107 is another source.

M5. CLAGGETT: Yes, and | w |
have to interrupt because we can't have a
debat e about fair use today because | think
the I egal scholarship as to what is fair use
or what isn't fair use could go on for sone
time and even courts are struggling with that
as wel | .

So yes, | think for purposes of
the panel, we will have to assune, and we can
throwit out to the panelists, that even if
maybe format shifting was fair use, there are
certain types of nmass digitization that |
think we could all agree m ght not qualify as
fair use, especially the nmaking avail abl e
aspect of those in sone way or form

So, the question is should there
be sone | egislative solution? But we haven't
even got to the legislative solution aspect of
It because that is going to be in a |ater

panel. | think right now we are actually just
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trying to get a grasp of what nass
digitization is, what are the types of nass
digitization out there. And there wll be a
conversation later, | think, in terns of what
| egi sl ative solutions we mght want to
consi der.

And I will turn it over to Frank.

MR, MULLER: Ms. McSherry.

M5. McSHERRY: So, |'msorry, |
can't help but agree with Professor Carrol
but we don't have to have that fight. But |
do think fair use does cover a vast mpjority
of what we m ght be tal king about here today.

But | also agree that it is nore
hel pful to focus, going forward, on not so
much the issue of format shifting, which
apparently there is a fight about, although
not in the court, but making stuff avail able
to the world for reuse. And if we are going
to create databases, what can we do with thenf
How can we get the nost public benefit out of

those? |If we have this chance now i n an
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unprecedented way to preserve our cultural
commons and meke our cul tural comons
avai l abl e for use and reuse and study and
schol arshi p, how can we best nake that
possible? And | think it is much nore
productive if we can kind of keep our focus
t here.

The only other thing | wanted to

say is we are at this sort of definitional

stage. | think it is quite right that when we
tal k about digital -- the digitization of our
cultural commons -- it is quite right that it

isn't only about libraries, nor, hopefully, is
it only about Google and libraries. | think
we want a world in which actually | ots of
different people are creating new and
wonder f ul dat abases for other people to use
and reuse. And so, if we are going to have
any kind of solution or think about where we
shoul d go, we should go to a place where a

t housand fl owers can bloom rather than trying

to create one or two nonopolies. | don't
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think that is practical and | don't think that

IS what we want.

MR, MULLER: Thank you. M.
Prescott.

M5. PRESCOTT: In addition to it
not being just about |ibraries and bei ng about
individuals, it is not just about published
works. So, | just wanted to nmake sure that
that gets interjected into the conversati on.

Alot of tinmes | hear us talking
at odds between the concept of collection
versus individual object. And I know that
this is what this session is about. And in
the last session, |I know there was a
di scussi on about phot ographers having to
regi ster thousands of images that they took at
a single event. And the concept of keeping
the concept of collection in consideration, |
think, is even inportant on that. Because if
you coul d consider that collection via a
single entity rather than a thousand

i ndi vi dual phot ographs when the netadata woul d
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be identical pretty nmuch anyway.

So, | think the concept of
collection versus individual is inportant in
a lot of ways and | think that it is inportant
to remenber that wthin the academ c uni verse
the world is changing drastically. Wen we
see el enentary school children going off with
I Pads as part of their education, we know that
digital objects are a fundanental part, even
now, and will only continue to be. And as
t hat happens, the published materials wl|
start to -- there will be solutions found, |
amconfident. Mybe that is overly confident,
but it is the unpublished material s that
really are sone of the thorniest issues from
a library perspective, in terns of nass
digitization. It isn't even necessarily the
publ i shed materials. It is the unique
materials that are going to go forward as
bei ng of the nost value within the acadeny.
So, | just wanted to nmake sure that we keep

t hat perspective as well.
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MR, MJULLER M. Band, M.

Burgess, and M. GOsterreicher.

MR. BAND: So, just to -- you
know | think the issue of mass digitization
actually is perhaps a little bit broader than
just the format shifting, even though that
that is certainly one context in which we have
seen it. And assum ng the word or the phrase
mass digitization inplies that you are
converting sonething fromanalog to digital
But | think, really, the body of cases goes
way beyond just Google and Hathi Trust. You
know, because those cases are based on ot her
cases that involve digital to digital; Kelly
v. Arriba Soft, Perfect Ten v. Amazon. |In the
I Paradi gm case, | am not even sure if that was
digital, whether all the student papers that
may have originally been uploaded in Wrd, so
they were probably already digital.

So, | think, and to sort of
di stinguish -- say okay well, we are going to

di stingui sh between just the format shifting,
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as opposed to if the stuff that was ingested
was already digital to begin with, | think
that is sort of an artificial distinction.
mean | think the notion is we are | ooking at
col l ections of |large anounts of infornmation
that then is preserved in the digital fornmat
but to sone extent, that is all behind the
curtain. And then the question is the uses of
those. And certainly, | agree with M ke that
everything sort of behind the curtain, every
case that is | ooked at has al ways said, yes
that is a fair use.

M5. CLAGGETT: Although, | will
just point out, as | amsure that the Authors
Quild would as well, that Hathi Trust and
obvi ously, Googl e Book are both on appeal.

MR, BAND: Yes, we have at | east
three other Crcuit Court decisions that say
it is not a problem as well as other courts
in the other cases that we haven't even tal ked
about, which is if we say in terns of scope

and who is doi ng what, you woul d have Reed
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El sevi er and Thonpson who have copied the
briefs that all of us in this room have
witten and then they sell them They sel

the full text. R ght? They are naking that
avail able. And that, the court has found that
to be fair use, too.

| nmean, so that seens to ne go
way beyond what anyone else in the room has
done or is tal king about doing. But again,
the courts have found that, too, to be fair
use.

So -- but ny point is that |
agree that we need to -- we should be | ooking
probably a little bit broader than just the
format shifting and sort of |ooking at I|ike
the assenbling of these | arge databases. That
Is one thing. But then the real issue then,
at least certainly fromthe court's
perspective, is what are doing wth that? And
that is where it starts to get nuch nore
conplicated. | think but for the Reed

El sevier and Westl aw situation, the worry has
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not been access to full text, with the
exception of for the print disabled in

Hat hi Trust. And so, that seens to be until
now a big distinction but certainly with Reed
El sevier and West, | nean they seemto be
going a step further.

MR, MIULLER M. Burgess.

MR BURGESS:. Actually further to
that, | think fromA2IMs point of view, you
know, the format shifting is one thing. But
what we are really concerned about is access.
It really cones down to access.

And | find it interesting that
before we start each one of these sessions,
everybody in this room gives permssion for
anything they say to be used. And yet
inplicit in this digitizationis that it is
not okay. It is not creators and owners of
copyrights, in our case we are talking about
musi ¢, that woul d forego that right. | can't
even conprehend that and none of our nenbers

can conprehend that.
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And, by the way, in terns of the

masses digitizing, well, we have had that.
That happened 13 years ago, 14 years ago with
Napster. And now Napster could have possibly
been a good thing, if there had been a

busi ness nodel attached to it if it flowed
noney back to the creators and the owners, but
there wasn't. And we know in the ensuing six
or seven years, the music industry | ost nore
than half its value and it has never really
recover ed.

So the question, | think, | nean
we talk a | ot about the public good. But how
are we helping the public good if we are
damagi ng creators and owners of copyrights,
especially small businesses and snal |
I ndi vi dual creators?

| think that is really the
concern from our perspective,is howis this
wor k being used and is it -- are we actually
able to say yes or no and are we able to be

conpensated really? Fromthe point of view of
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institutions and preservation, we are in
support of that. But as | said in the |ast
panel, it needs to be an incredibly narrowy
defined list of institution and an incredibly
narrowy defined |ist of uses, | think.

MR, MJULLER: M. GOsterreicher.

MR OSTERREICHER: | just want to
preface ny remarks wwth the fact that | am
sonewhat precluded in talking in specifics
because NPPA is also involved with ASMP and a
nunmber of other groups in the suit against
Google. But that said, earlier in the |ast
panel, it was said we are |l osing a whol e | ot
of our culture by not being able to put sone
of this stuff out there. And | think part of
the mass digitization problemis that | think
it only adds to the fact that nuch of the
public believes that the internet is the
public domain and that anything there is there
for the taking.

| think really one of the

underlying thenes here is, at least fromthe

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 118

Googl e aspect, this is nore |Iike nass

noneti zation. They figured out a way of
taking all this content. And it's a word that
I truly dislike. Content, to ne, is sonething
that settles in the bottom of nacaroni boxes.

(Laughter.)

MR OSTERREICHER: | nean, you
know, we create works. It is not just
content. But unfortunately, that is what it
I's being seen as these days. It is just nore
and nore, and nore content going out there.

In terns of addressing sone of
t he cases, Plessy v. Ferguson was the | aw of
the land for a hundred years but that didn't
make it right.

So, just because we can | ook at
these things as courts deciding what is right
now, | think the bottomline is really if we
expect to have a culture, then the creators
now somehow need to be conpensated in a way
that they can earn a living. And that is

really all we are asking for here.
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MR, MULLER: Thank you. And Ms.

Penr ose.

M5. PENROSE: Yes, | amgl ad
Section 108 was nentioned earlier because it
seens that the purpose of Section 108 really
was to enable repositories of material,
specifically cultural heritage material, to be
accessible to a wde anount of people. And
the reality is, there are nore than libraries
and archives that are serving that purpose
now. Museuns are not addressed in Section 108
or Section 504(c)(2). And that seens to be an
oversight in sonething that perhaps would
allow us to nove forward with enabling nore
access to our content.

Goi ng back, though, to the
guestion on what is mass digitization, | think
what mass digitization, fromour stance,
really is is recognizing that we have a duty
to a community beyond our brick and nortar
buil ding. W have a duty to provide access to

a collection of hundreds of thousands of worKks
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to a global community. Beyond that gl obal
comunity, and recogni zing that we are serving
a community beyond people that can't
physically visit our building, there are

hundr eds of thousands of pieces of work that
aren't going to be on our floor at any given
time. We have hundreds of thousands of works
and we can fit maybe 10, 000 works in our

gal l eri es.

In order to provide neani ngful
access to our entire collection, those works
have to live online. And until we are able to
do that, they are sitting in our basenents.

No one is going to see them No one knows
that they are around. So, it is really
critical that we are able to engage in those
activities.

MR, MULLER: Thank you. M.
Besek.

M5. BESEK: | have to say | cane
in here wwth sone prepared remarks but we went

so quickly fromdigitization by libraries to
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that by individuals, beyond digitization for

certain uses that don't involve full text

di splay to uses that do, assunptions of public
benefits, and all of a sudden we are really
not limting it in any way.

So, | amgoing to tal k about nass
digitization in the context of the Hathi Trust
and the Googl e cases, which invol ved
conprehensive digitization of collections for
pur poses of search, text mning, et cetera.
The works are not used for the substance of
what is in themin the sense that they are not
provided to the public or at least to the
general public in full text form And
currently, that is being done in reliance on
fair use, although it has been pointed out
those cases are still early days yet.

So, if that is kind of what we
are thinking about, I think these other things
show what a slippery slope fair use is. And
iIf that is the way we go ahead, | think there

Is a lot of danger of this going far beyond
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what | think anybody ever envisioned. That is
why, unfortunately, | think that |egislation
really is appropriate to try to regul ate what
may be a public benefit but not let it go too
far in the other direction.

So, if there were to be
| egislation, | think that the things that
woul d have to be | ooked at are, is
digitization truly providing a public benefit?
Does the party who is digitizing have the
technical capability to do what it says it
does? If it is digitizing for preservation,
It ought to be able to preserve. And that is
not just digitizing. Preservation involves a
| ot nore than that.

What | evel of disclosure can be
made? In the Hathi Trust and the cases we talk
about snippets. Wll, what about
MegaSni ppets? Are those all owed? Paragraphs,
pages?

There is a I ot of confusion about

di sclosure in the Googl e cases because (Googl e
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very intelligently conbined its two dat abases,
the Iicensed one and the non-licensed one.
have to say nost of the people that | have
spoken to -- students -- say oh wow, this
dat abase is so great, alnost invariably are
tal ki ng about the |icensed part of the
dat abase, where they get a few pages, rather
than a few words.

So, what is going to be
permtted? |Is it for profit or not? \What
ki nd of security is being provided? |f you
are going to do this, you ought to be able to
secure the materials that you have. And if
you can't, then you ought not be able to do
it.

s opt-out to be permtted? Wat
i f you are already in another database?
Because obviously, if there is nore than one
dat abase that covers the same material, and we
have heard here that sonebody shoul dn't have
a nonopoly on that database, then does

everything have to be in every database? O
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if you are in one, do you have to be in the
other? Wy shouldn't you be able to choose
your sel f?

So, these are the things I think
we ought to be | ooking at in determ ning
whet her there should be |egislation and what
kind of |egislation there should be.

| think it is just not reasonable
to think a lot of the things that are being
di scussed here are not really nore
appropriately done by anmendi ng the Copyri ght
Act in a significantly different way to
broaden nany of the exceptions, rather than
the courts creating an even broader fair use
exception.

M5. CLAGGETT: And just to follow
up on that, if you have any thoughts, | know
we have kind of been talking really broadly
about high | evel general points but on the
mass digitization point, in terns of what it
I's, do you have any thoughts or, again,

others, in terns of what nmass digitization
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actually is, and if we are looking at a

| egi slative solution to mass digitization,
what shoul d that enconpass and what shoul d be
consi dered to be that?

M5. RONLAND: Can | follow up on
that question just to tag along a little bit?

When Karyn tal ks about that, | am
al so interested in are we tal ki ng about
nunmbers? Are we tal king about types of uses?
So, are you tal king about, obviously, 20
mllion books, or are you tal king about ten
books, or are you tal king about is it for
preservation or all of those things? So, |
woul d be interested in also hearing about that
and the definition of what nmass digitization
I S.

MR MILLER M. Dessy.

MR DESSY: Thank you. | have a
slightly different take on what mass
digitizationis. And | think we tend to think
of it as one solely a technol ogi cal issue.

And | think we sonehow have the assunption
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that it is easy because it is technol ogy.

Anyone who undertakes a nmass
digitization project is nmaking a | arge
financial investnent. Having been involved
with many of them it is not a matter of
sinply putting sonething on a scanner and it
Is done. There is a huge anount of work that
goes into preparing the collections to be
digitized. There is a huge anount of work
that goes into the quality control and the
I nspection of those collections after it has
been digitized.

So, those who are mass digitizing
are making their own financial investnents in
this product. So, | think you have to see it
as an econom c issue as well.

Secondly, | think when people do
do mass digitization, there is a val ue-added
proposition to that as well. Again, when |
have been involved in mass digitization
projects, we are ensuring that we are in

conpliance with various technol ogi cal
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standards for ease of use. W are creating
net adata. We are managi ng versi on control
W may be devel opi ng our own software to
search that newly digitized content.

For the federal governnent, we
ensure that everything that is digitized is
ADA 508-compliant. So, there is a great dea
of value added in the process of mass
digitization. And | am not saying that noney
and the val ue should drive the conversation
but I think we make it too sinple if we don't
real i ze how nuch financial inpact there is on
the digitizer.

M5. CLAGCGETT: And just to kind
of follow up on that, because | think those
are sone of the sane points that June raised
in the sense that when the governnent, as you
said, digitizes it, they really have a high
| evel of standards that they apply. You know
for exanple, making sure that it is ADA
conpl i ant.

So, when you are | ooking at mass
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digitization for entities other than the
federal governnent, should those, for exanple,
sane standards be required in order to
facilitate that so that the mass digitization
project actually has the type of public
benefit that we would really want it to have?

MR DESSY: The sinple answer is
yes.

MS. CONSTANTINE: Could I just
make a point about that? | nean security,
June brought that up, that is such a critical
pi ece of this. And you nentioned that in your
| ast statenent. But the problemwth a
financial investnent and value is the
repercussions if this data is hacked into, as
we all know has happened in the past, that it
Is conpressed and it is taken out of the
context of the collection, |ike what happened
at JSTOR, and gets out into the ether, where
it is replicated perfectly nunbers of tines
and it elimnates the market for the creators.

Totally wpes it out because pirates are able
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to get their hands on it.

So, | agree that there are
certain things that nust be tagged onto any
kind of project like this in order to prevent
that from happening and | agree that there is
value in digitizing and making sure that it is
done in a proper way. But if mass
digitization occurs outside the context of a
respect abl e organi zation, but in the context
of a pirate or a niche collector of civil war
books and they are going to nass digitize 50
of the books that their followers want to read
and they just send themout there with no
software protection and no cares in the world
about market inpact, it is a real problemfor
creators.

MR, MJLLER: Ms. McSherry, then
M. Sheffner, and M. Band.

M5. McSHERRY: Okay, well | was
going to talk about sonething else but if we
are noving into DRM | have to tal k about

t hat .
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MS. CLAGGETT: No, we are not.

M5. McSHERRY: Oh, good. |'mso
glad we are not noving into that. So, let ne
just nmake two broader points. One is | think
it is inportant when we are tal king about, and
this is actually partially definitional, |
think it is inportant to keep in mnd fromthe
get-go that to the extent that these
collections or the works that are digitized or
so on are out of print or, of course, orphans,
| think we need to be smart about how we think
about the conpensation nodel and how we think
about that.

Presumabl y, these are works where
there was no commerci al aspect to them before
anyway. They are out of print. They are not
commercially available. That is kind of the
point. And I think that trying to keep that
in mnd -- that actually what may be happeni ng
I's that now suddenly they are avail abl e and
maybe there is a new commerci al opportunity,

but there wasn't one before at all. So, let's
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not lose track of that as we try to think
about conpensation for creators.

And the second thing is | think
we are starting to talk a little about
standards here and if there should be sone
sort of standards. And | want to just give a
couple of warnings there that | think we
shoul d be very careful, especially if we are
t hi nki ng about | egislation dowmm the line. |If
we bake in technol ogi cal standards, they are
going to be obsolete before the |aw is passed.
| mean, that is not going to happen
realistically.

So, | just want to put that on
the table right away.

And then secondly, | do think
that we have a | ot of conversations here about
security and hacking and worries that soneone
IS going to hack into these databases. If we
requi re, sonehow, that any dat abase cones
wr apped in sone kind of technol ogi cal

protection neasure, we are all automatically
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going to nake it |ess usable, |ess user
friendly. W are going to underm ne oursel ves
fromthe get-go and underm ne the public
Interest fromthe get-go.

And finally, I'"'msorry, | can't
resi st suggesting that perhaps we shoul d not
conpare the Hathi Trust decision to Plessy v.
Ferguson. Just, let's not do that.

MR, MULLER: M. Sheffner.

MR, SHEFFNER  Thank you. Ben
Sheffner with the MPAA. | want to start off
by saying obviously there are benefits to nmass
digitization. That is why people are doing
that. That is why we are tal king about them
But as the discussion so far has, | think,
denonstrated, this is a big, inportant, and
conplicated public policy debate. And just as
there are benefits, there are drawbacks for
creators, if not done in the proper way.

My concern, as we have seen this
debat e devel opi ng over the | ast several years,

Is that we are trying, basically, to pound the
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proverbi al square peg into a round hole, by
di scussing this only in the context of fair
use. | nmean | think we all learned in |aw
school and read all the cases about how fair
use is very fact-specific and case-by-case.
So, we are very confortable wth the Second
Crcuit deciding you know what, this
particul ar new Jeff Koons' scul pture is fair
use and this other one is not. And even to
take a nore recent exanple, in the Cariou v.
Prince case, | think there were 30 sonething
wor ks at issue. And the court very carefully
said, you know what, these uses are fair,
t hese other ones we're not so sure, and we are
going to remand to the District Court to go
t hr ough wor k- by-wor k.

Then we have the Googl e Books
case and the Hathi Trust case and we have 20
mllion books. And the court, all of a
sudden, saying you know what, 20 mllion books
and they are doing this big project, seens

fair to ne, without -- and you know it's
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unreal istic, obviously, to go through 20
mllion individual case-by-case fair use

anal yses. But you know what? It |unped even
broad categories of books together. It didn't
make any di stinctions between, to borrow an
exanpl e that soneone el se gave to ne, it
doesn't nmake any distinction between a sni ppet
of a romance novel versus a snippet of a
travel guide book. Were you know what, if
you just want to do a search for hotels in

| stanbul, that snippet is pretty valuable to
you in a way that maybe the snippet of a
romance novel is not.

So anyway, it is a good thing
that we are discussing this in a broader
public policy debate. Because again, | think
that we are trying to make these broad public
policy determ nations by individual district
court judges or now appell ate judges and we
have to be careful that we don't sort of |unp
all types of works together.

| nmean | tal ked about one type of
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book versus anot her but obviously, there are
a lot of other types of works, including
notion pictures, where the |icensing nodel is
working pretty well. There are, in a sense,
mass digitization projects going on now and
' mtal king about things where there are
i cense nodels, things |ike Anyclips or
nmovi ecl i ps.com which, in a sense, allow you to
do pretty nuch what the Googl e Books project
Is doing. You can go on. You can search
t hrough netadata, find the clip you want, and
use themthrough a |Iicensed nodel that
conpensates the creator and the other rights
hol ders i nvol ved.

So anyway, again, | comend the
Copyright O fice for undertaking this and
putting it in the broader public policy
cont ext .

MR MJULLER  Ms. Penrose.

M5. PENROSE: Yes, | just wanted
to speak briefly to M. Dessy's comments on

addi ng val ue and what repositories can do.
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Com ng froman industry whose
business is fine art, we are able to do things
with technol ogy that visitors would never be
able to do, as far as interacting. W are
able to do 3-D rotations now, where a visitor
woul d never be able to pick up a vase and turn
it around and flip it upside down. W are
able to take video to show how jewelry and
ani matroni ¢ works can be nani pul ated, where a
visitor would never be able to pick up the
original piece of artwork and see what the
artist's intent really was when they created
t hat .

We are able to do tine-|apse
videos of installations. W had a work that
took three days to install last year and it
was fascinating to be able to watch it in one
m nute just sort of all go up.

So, | think those are investnents
that, as repositories, we are happy to nake
when it adds value. But if we are stopped on

t he back end because of copyri ght
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restrictions, it doesn't serve our purpose.
It doesn't seemto serve the purpose of the
public. And quite frankly, | amnot sure if
it is the type of use that was really
envi sioned by an artist when they originally
created the piece of artwork and sold it
initially, that they would, down the road, be
able to license it for tine-|apsed
installation for an educational institution.

MR MILER M. Band.

MR. BAND: So, | would just |ike
to respond briefly to June's comments about
| egislation in this area. And when you
started to describe sone of the kinds of
things that would go into the | egislation,
said well, gee, that sort of tracks, to sone
extent, the existing factors of Section 107.
And it is also hard to i magi ne how you woul d
come up with legislation that would be really
any nore specific than what is in 107 and, at
the sane tine, be at all future-proof -- to

use consul tant slogan, sort of consultant's
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j argon.

| mean, because the point is that
we are tal king about the nature of projects
that we have no idea in five years what Kkinds
of uses people would |ike to be naking or what
technol ogy woul d al |l ow and what we woul d t hi nk
of as beneficial in five years or ten years
and so forth. So, it is very hard to imagine.

Wher eas, the beauty of Section
107 is that especially with respect to the
first factor and the fourth factor, the courts
can, | ooking at a specific project, they can
say okay, what is the purpose of this project
and is this a useful purpose or not? And | am
sure, so far, the courts generally have | ooked
at these projects and seen if they are useful.
But | am sure at sone point soneone i s going
to conme up with a project and the court is
going to say you know what, no. This is not
useful. This does not have the right purpose.
The purpose of this project does not serve the

ul ti mate purposes of the copyright system or
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of the public.

SSmlarly, with respect to the
fourth factor, the courts have | ooked at it
very carefully to see if there is -- does this
specific use have a market inpact. And so
far, they have found that it hasn't.

But Jan, to go to your exanpl e of
the 50 books, | nean | amsure if soneone did
that, there is no question that the court
woul d say yes, that has an adverse inpact on
the market and that is not permssible. |
nmean, | don't see how that could possibly, you
know, what you described could possibly be a
fair use.

But by the sanme token, the second
factor of the nature of the work, | nmean Ben
tal ked about the travel books, but in the case
where you, in the Reed El sevier case
nmenti oned where they did allow full access but
it was full access to briefs. It was ful
access to works that, in a sense, did not have

any commercial value. | nean, these are
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briefs filed in court that were never sold.
| nmean, | guess actually they were sold for a
very expensive price. The |lawers that
produced them charged an awful | ot of noney
for producing those briefs, but they were not
commercial products in the normal sense. And
so, the court again found that the purpose of
al l owi ng other |awers, who have access to
t hese dat abases, to be able to access al
these briefs and benefit fromthe research and
the analysis in those briefs justified the
access.

But ny point is that the fair use
all ows the case-by-case granularity of
I nspection that is really hard to i magi ne that
any | egislation would ever do any better at.
And so, It seens that it is the perfect
solution to this problem or at |east a better
solution that any other solution that is
likely to energe. And | think even the
security issue, a court can factor in to say

does this -- is this person going to be
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provi di ng adequate security or not? And if
they aren't providing adequate security, the
court can -- the four factors -- you are not
limted to four factors. The court can
consi der whatever else it wants.

M5. CLAGGETT: | guess | have one
ki nd of followup question and we can open it
up, too. But the key distinction, of course,
wth fair use, is that there is no paynent at
the end. That would be a conplete affirmative
defense to copyright infringenent.

So, | think the one thing that we
are struggling with is whether there can be a
flexible kind of solution that would actually
still allow for sone type of conpensation or
perm ssion, or involvenent of the content
owner in terns of what kind of uses should be
al | oned. Because right now we are faced with
kind of two very stark differences, either
fair use on the one hand, which does not
provi de conpensation or exposure to statutory

damages whi ch, on the other hand, which M.
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Penrose nentioned, mght chill the ability of
certain uses.

So, we want to see if there is a
m ddl e ground between those that actually
woul d make both the content owners as well as
those users nore confortable in the | ega
context that we have.

MR, MJULLER: Next we have M.
Besek, M. Carroll, and Ms. Pilch.

M5. BESEK: | want to go back to
what is mass digitization because | take a
very different position from Professor
Carroll. I think it is sinply turning other
formats into digital form Beyond that, we
all have different concepts of what nass
digitizationis. And they don't agree with
each ot her because everybody | ooks at it from
their own perspective. Sone people tal k about
the value that they add and the circunstances
under which they do it and that is al
legitimate, but that is not a universally

accepted definition. So, one of the things
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you woul d have to do in |egislation going
forward is to enbellish what is neant by nass
digitization. And the courts wll have to do
that if it progresses under fair use as well.

| think the reason for
di sti ngui shing between orphan works and nmass
digitization is that the mass digitizers don't
want to review work-by-work. They feel that
what they are doing needs this conprehensive
coll ection of works and, therefore, they
cannot effectively do that, if they have to,
in fact, do any investigation. But the flip
side of that should be that indeed they get
fewer privileges and possibly al so have to
pay, if that is what they are doing.

As far as the point about Section
107, Section 107 is too vague to really
address these issues. And addressing them
through 107 is distorting the law. The point
about we can't deal with security, for
exanple, or we can deal with it just as well

under 107 as we coul d under new | egi sl ation,
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| don't think that is right. And if you go

back and | ook at what the Section 108 Study
G oup did, in the context of allow ng
libraries -- recommending that |ibraries be
allowed -- to copy, to digitize for
preservation purposes, the Study Goup laid
out a nunber of standards of what |ibraries
shoul d have to be able to do, in order to do
this preservation copying. And they tried
very hard to use standards that were already
out there in the industry and to use standards
that woul d not be susceptible to change over
time.

And | think with respect to
security they just said enploy sonething |ike
a standard security apparatus to control
access.

So, | think that can be done.

But the fact that they have to enploy a
security apparatus is what is mssing in
Section 107.

And finally, | just want to say
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that the point that we nade earlier about one
of the great things about mass digitization,
It makes works avail able that aren't

ot herwi se, or otherw se haven't been

avail able, that is certainly true now But |
just don't understand what is going to happen
going forward. So, if sonething has already
been nmade avail abl e through digitization, what
happens then? 1|s the next person not all owed
to do it? Wat about the works that cone out
that are digitized? Are we saying we are only
dealing wth | egacy works here that have been
created in other forns? | would be very
surprised if nost of the people around this
table would agree with that.

So, | think that is true now but
| don't think that that is a limtation that
peopl e would want to put on nass digitization.

MR MILER M. Carroll?

MR. CARROLL: Yes, so | guess |
just have a very different perspective. |

think Ms. Besek's exanpl e shows the point that
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fair use has arole. It is not the whole
role. And, in fact, the fact that people talk
about Googl e Books when they are tal king about
the licensed portion, shows that (Googl e uses
snippets up to the fair use line and then it
engages in licenses to get the full val ue out
of the investnent that it has nade in
digitizing those works. And that is what |
expect the institutions in nenory and the
cultural institutions would al so have an
Interest in, using fair use up to the point
where they can, but then |ooking for a license
solution for broader access.

And then the question is whether
the parties can negotiate those |icenses or
whet her there is a market failure such that
those uses beyond fair use need a statutory
license. And | haven't heard enough evi dence
over the |ast tw days to suggest that we have
that kind of market failure at this point.

The institutions of nmenory are not cl anoring

for this statutory license. O if they are,
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it would be useful to understand what kinds of
uses you want that license to cover. Because
I think that is the nore productive dial ogue.

But | would also again urge --
think the Copyright O fice can play a really
useful role in devel opi ng sophi sticated
registries that would nmake the scope of the
or phan works going forward a |ot |ower. And
I n thinking about what a registry is, you have
got to think about what digital technology is
capable of. YouTube's content IDis a
registry. It has a hashCode that identifies
wor ks in ways that are much nore effective
t han net adata, other kinds of netadata.

So, we should really be thinking
about what digital technol ogy can do to help
us identify works going forward. But we
shoul d al so recogni ze that the copyright owner
enj oys the benefit of being able to take
advant age of the value created by the
digitization because the digitizer will want

to engage in a |icense conversation.
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And then, the | ast point about

the security, just be careful about how
onerous you think about making this because
ot herwi se, it becomes the TEACH Act, which |
thi nk woul d be an unfortunate result, where
you are targeting the | aw abi di ng
institutions. Because nmass digitization is
t aki ng place by the masses.

The seventh Harry Potter novel
came out. That thing was in digital form
before you could blink and it was avail abl e.
Al'l of the text books are available via
BitTorrent. That has all been nass digitized
out si de of the scope of what we are talking
about. So, if you create a security apparatus
only for the small nunber of targets that you
can get your hands on, you are going to
underm ne the overall goal of noving 20th
century cul ture online.

MR MILLER M. Pilch

M5. PILCH M coment was goi ng

to start wwth a simlar conmment that we can
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tal k about -- having an exception or a

i censing schene for libraries and archives
but, in the nmeantinme, the rest of the world is
goi ng about its business putting works online.
And so we have to think carefully about how
anything we decide relates to what el se goes
on under fair use or just goes on.

But the real point | wanted to
make was that before any concl usions are drawn
as to -- because | see the conversation being
associated with libraries and archives. To
the extent that mass digitization is going to
be associated with the cultural m ssion of
libraries and archives, it is inportant to say
that | don't think that all libraries assune
that they may or that their central mssion is
to, under fair use, put all works, nmake al
wor ks publicly available to a gl oba
community. | think that many libraries
understand that that is desirable but not
necessarily possible and they are willing to

do it slowy, gradually, and to wait. W
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don't assune that we can do it right now

| think there are lots of |awers
out there nowtelling libraries and
interpreting what libraries' cultural m ssion
shoul d be.

A recent report that just cane
out is telling libraries that they won't be
fulfilling their cultural mssion if they
don't digitize orphans. And | don't think
that we always need people telling libraries
what their cultural mssion is.

But aside fromthat, | think it
iIs really inportant for us to, when we cone to
a solution, when a solution is reached, to
make very clear how the exception or the
i censing schene relates to fair use. | think
that is becomng a real issue.

If there is a specific exception
and then there is a license possibility, or
specific exception or a license possibility,
and then there is fair use, we have the issue

-- why woul d anyone avail thenself of a
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speci fic exception under certain conditions,
under restrictive conditions, if fair use
really allows you to do it anyway and best
practices are advising libraries that it is a
fair use to do it?

May | read froma fair use
practice that was recently devel oped? "It is
a fair use to create digital versions of a
library's special collections and archives and
to make these versions electronically
accessible in appropriate contexts."

Now, regardl ess of what that
nmeans, many |ibrarians interpret that to nean
it is afair use. It is okay. W can do it.

And so, if we are -- again, why
woul d anyone avail thenselves of a specific
exception or why woul d anyone pay noney to
license if they are being instructed or
encouraged not to do that and that it would be
a fair use to do otherwse? That is the real
problem| see with the fair use argunent.

MR. MULLER. Ckay, M.
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Constantine, M. McD armd, and M. RYD N.

MS5. CONSTANTINE: | would like to
respond to a couple of people. Corynne, |
would I'i ke to educate you a bit on the
commer ci al use aspect of sone of these books
that are involved in the nmass digitization
W t hout aut horization or conpensation that
Googl e did and that Hathi Trust did. And that
Is, that a lot of these works are now com ng
back into print digitally via contract, via
publ i shers realizing that these are | ost gens,
and that there is a market there for a |ot of
t he books that you claimhave no val ue, no
wort h because they weren't in print when they
were digitized.

Wth respect to Janice, | am
going to take you out to lunch today because
you sound |ike a reasonable librarian and I
haven't nmet one in a long tine.

(Laughter.)

MS. CONSTANTI NE: But | woul d

take issue with one thing you said. And that
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Is, foreign countries are putting things
online all the tine. And in the Norwegi an
countries, Norway and Sweden and ot her Nordic
countries, they are paying authors to put them
online. They are not taking the position that
they have a carte blanche to use all the books
inthe literary marketplace of the Nordic
countries and putting them on w t hout
conpensating authors, which is what is
happening in the United States right now.

And if, as you say, everybody
assunes in the best practices, which | take
I ssue with, that you can do it with inpunity,
why woul d anybody exercise any kind of a
i cense and pay creators for anything if
sonebody is telling themdo it, best
practices? And again, | warn you, if I find
out about it, | amgoing to sue you.

M5. CLAGGETT: Gkay and just to
avoid a back and forth -- excuse ne. | just
want to avoid a back and forth. W wll all

agree that there are a nunber of reasonable
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libraries and librarians. And as we have
heard a lot fromlibraries today, this is not
an attack on libraries or librarians because
there are a lot of very, very good actors in
that real m

So, | want to avoid any back and
forth on that and avoid any back and forth
bet ween Corynne and Jan for now.

M5. CONSTANTINE: |'mtaking her
out to lunch,

M5. CLAGGETT: And we will go
around the table. And obviously, if you have
a general comment, we can address that in a
few m nutes. Thanks.

MR. MULLER | have M.
McDiarmd, M. Ryd n, and Ms. Levine.

MR. McDIARM D: Thank you. W
have reached the point in a | ong queue where
| may be repeating sone of the earlier
comrents, but | wanted to cone back to the
subj ect of breadth versus precision. And

think it is good on one hand that we are
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havi ng a very broad conversation because we
are tal king about very good things on both
sides. W are tal king about increasing access
to creative works. W are tal king about doing
so well, fairly conpensating rights hol ders,
and creators, and treating themfairly.

Wien we turn to solutions, |
think we may need to be nore precise and think
about solutions, plural, and not sol ution,
singular. | tend to agree with a |ot of ny
col | eagues here that fair use is doing sone
I nportant work and | agree with a nunber of
those decisions. | agree with sone of the
ot her people on the panel that licensing is
taking care of sone of these things on the
ot her end of the spectrum But what we are
tal king about and what | think it is
productive tal king about is that space in the
m ddl e where there is a publicly benefici al
use, such as full text access, that is outside
the bounds of fair use. | think the |arge

consensus that it would be outside the bounds
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of fair use but, nonetheless, serves an
I nportant public purpose. And | think that
that is where sort of conversations about new
i censing nodels or nore specific targeted
exceptions could play a role.

MR, MJULLER: Thank you. M.
RYD N.

MR RYD N | understand you have
di scussed orphan works and that you nenti oned
or phan works, the sanme termshe also referred
to in the context of mass digitization

And you m ght have discussed it,
but if you haven't, it would be good to know
that the European O phan Wrks Directive that,
when it was chiseled out, and you find it in
t he assessnent report, the orphan works
solution, as it stands, was not the only
option. The Comm ssion cane to the concl usion
to choose that one because of one very
I nportant aspect in Europe, the cross-border
access. But you will find this and many ot her

sol uti ons possible, |egal ones, and one was
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actual ly extended collective |icensing.

So, the reason for the European
Comm ssion to cone up with the solution it
di d was cross-border access, which is not
sonet hi ng you nay have to consi der.

So, anyone who would like to
study the European situation should go to the
assessnent report and not the final D rective.
Actually, in one of the draft D rectives,
there was an Article 7. | think the Finnish
governnment would |ike to want that introduced
on ECL but it was left out.

So, it mght ook like a very
wel | -structured and focused solution, the
Eur opean one, but as always, it is a political
ki nd of conprom se. And we have not enacted
the orphan works directive. It would have to
be enacted by October this year. But what one
shoul d al so consider, regardless if you refer
to it as nmass digitization, is that everything
has a cost. A license has a cost but also an

or phan works solution, which in Europe it is
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not alimtation. It is the exception. But
still, we have to have the manpower to do this
di I i gent search, which is not cheap.

And you w il have to pay for,
nost |ikely, sonme kind of registry because it
says in the legislation either you do it
yourself or you let soneone else do it and
that m ght be ARRON |s that free of charge?
No. And ARROWis nore like a |license.

But at the end of the day, the
or phan works Directive does not provide | egal
certainty, the license does.

So, there is a very short, thin
i ne between the ECL solution and the orphan
wor ks directive. Study it carefully because
the overall orphan works Directive was
noni t ored on Europeana -- one access point to
Eur opean culture -- and that was actually
about nmass digitization but the focus was al so
I n cross-border access.

So, please bear this in m nd when

you study the European situation, if you do,
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you m ght draw different conclusions. Thank
you.

M5. CLAGGETT: And | will say we
w Il focus on the ECL nodel as a possible
solution in the next panel.

M5. LEVINE: So, | want to
respond to a few different things. First, |
amprimarily interested in libraries and
menory institutions in this context. |
recogni ze that orphan works is a nuch broader
I ssue, but trying to map the universe doesn't
seem particularly productive, at |east for ne
personally. And | have been | ooking at these
I ssues for 20 years now. It is really hard to
believe that nuch tine has passed and that we
are having a different version of the sane
conversation

| want to say that, |ike many of
nmy col | eagues, we keep com ng back to the sane
cycle of conversation and we are really eager
to continue to nove forward in a productive

way. So, | greatly appreciate the ongoing
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tenacity of the Copyright Ofice in fostering

t hese foruns.

| don't think that any of the
special pirate organizations have filed to
participate in any of the roundtables and they
may not be here to speak for thenselves. And
| ama little tired of what verges on ad
hom nem attacks on |ibraries and ot her honest
brokers for a variety of institutions and
posi tions.

| work at a university now |

used to work at the Library of Congress. |

have worked at the Sm t hsoni an. | have worked
at the Wrl d Bank. | have worked wth
creators. | have worked with publishers.

This is a trenendously conpl ex ecosystem and
every single one of us already recogni zes
t hat .

| think that many of the specific
el ements that June nentioned nake a great deal
of sense. Ms. Penrose nentioned sone of the

aspects of 108 and the role of nuseuns. It is
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interesting -- | know June served on the
Section 108 commttee and one of the few areas
of pretty easy agreenent was that nuseuns
shoul d be included in sonme way in the unbrella
that libraries and archives are already
recogni zed.

| also think, you know, this can
go in many different directions. | think
that, particularly for say June and Professor
Carroll, as |law professors, | think any of
t hese due diligence standards creates sort of
t he Permanent | P Lawyer Enpl oynent Act of 2000
sonething, if we get to that. And university
libraries used to not have copyright officers,
what ever, scholarly communi cations officers.
There is already a very serious and consi dered
Investnment in treating the stewardship we have
very, very seriously and it is not a
di sm ssive kind of thing. It is not a |ight
kind of thing. And it doesn't matter whether
it is a book or it is afilm | nean here, |

haven't net M. Dessy, but | used to work on
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the American Menory Project. And what is so

striking are things like the filmcollection
here at the Library of Congress, which is
cared for, a very conplex preservation of
mat eri al that goes back over a hundred years.
It is cared for at public expense, but the
copyrights are either unknown or they are
known. And when a fil mmaker or producer wants
to assert rights or license the material, it
Is done in a partnership sort of way with the
Li brary of Congress. So there is this, in a
sense, a public-private partnership where the
filmsinply woul d not otherw se exist. There
are a lot of materials, as many of you know,
that are now historical. They were comrerci al
materi al s when they were deposited as part of
the registration process over the |ast hundred
pl us years. And we would not have them but
for that deposit process.

It is a bit of a digression, but
it is an inportant one. Copyright and

coll ections have worked integrally for well
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over a hundred years. The United States has
not al ways been a beacon of copyri ght
protection. W have a ot to protect now and
we need to be responsi ble about it.

The last thing | wanted to
mention is that | had the privilege of hel ping
to produce a comment that was filed by the
Anerican Bar Association |IP Section. | amthe
chair of the Copyright Policy Section. There
are a nunber of people who hel ped participate
In preparing that |ast year. Despite the
di fference of perspectives reflected anong the
| awyers, | think it is actually one of the
pi eces of witing | amthe nost proud of
because it was -- there is so nmuch conflict.
And | think M. Osterreicher's comment that in
the | ast panel where if you have a difference
of opinion you start with a phone call, seens
i ke a very prudent approach to nuch of this.

MR MJULLER M. Band.

MR, BAND: So, two things.

First, | wanted to respond to Janice's
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reference to the best practices. You know
that you grossly over-sinplified. You just
read the high-level principle. There is a |ot
of detail that gives a |lot of nuance about
factors that explain, that really flesh it
out. And so it is sinply the notion that the
best practices are sort of a green light to
sort of just scan everything in the libraries
Is sinply not accurate.

Second, wth respect to what
Andrew was saying. | nean, | think that that
IS a very inportant point that there is --
fair use takes you, has its role. Licensing
has its role. Cearly, there is a gap
sonmewhere. The big concern with many of us
saying okay, let's figure out howto fill the
gap is that inevitably, the gap, what is seen
as the gap -- we disagree on what is the gap.
And so | think what | see as the gap and what
Jan sees as the gap are two very different
things. And so | think what Jan sees as the

gap woul d cover al nost everything that |
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consider and ny clients consider to be fair
use.

So the legislation that would be
filling the gap would result in, could end up
being a franmework that would require the
libraries and others to pay into a collecting
society, a large anount of noney for the kinds
of scanning that we woul d ot herw se consi der
to be fair use. Now, you could say oh, it is
going to be designed -- but | have a feeling
there is going to be inevitably a | ot of gray
area and there will be a lot of fighting. And
certainly, the rights holders will be pushing
t hat what woul d be covered would inevitably
result in a lot of noney being paid into a
col l ecting society, which then, and this is
really going to be the subject of the next
panel, but the truth is, very little of that
noney is really ever going to go to any
authors. And so anyone who thinks that sone
of these collecting societies are going to be

this pot of gold for the individual author,
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that is not going to happen. | nean, nobst of
the noney is sonehow going to end up being
spent up top and not get filtered down or wll
get filtered in a way that no one is going to
know. So, that is the concern that a | ot of
noney gets paid w thout nmuch benefit.

MS. CONSTANTINE: Could I just
say two things? And really it has to do with
t he next panel.

M5. CLAGGETT: Yes. And | w il
say we are getting really close to the end.

W do want to see if we can have an
opportunity for a few comments fromthe
audi ence. We m ght not have those.

MS. CONSTANTINE: Thirty seconds,
that's all.

M5. CLAGGETT: Thirty seconds and
then we will turn it over to the audience.

MS5. CONSTANTINE: | just want to
say that for a year and a half of ny life
spent sitting down with Google, publishers,

and on Google's shoulder were the libraries
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because they weren't allowed in the room by
Google. And we cane up with the book rights
registry, which | believe to be the sol ution,
which we w il talk about at our next session.
It was not a collecting society. The noney
went down all the way to the creators and the
authors. And we can sit down at a table and
talk, as long as there is permssion, there is
a recognition of control, and there is
conpensation at the end of the day.

MR, MJLLER. Okay, we are going
to open it up for audi ence questions, if
anyone has a question. | see one.

M5. CLAGGETT: And just a
rem nder, we only have a few m nutes for
guestions. So, we are sorry we wll have to
cut you off if you go too |long, but just about
two mnutes for comments per person. Thank
you very nuch

MR, BUTLER H . So, ny nane is
Brandon Butler and | helped to wite the best

practices that Janice was tal king about a
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while ago. And so | wanted to clarify
sonething really quickly. | think fol ks
around the room m ght di sagree about the

I nport of the docunent but | want to nmake sure
there is just a fact of the matter about where
it came from And the fact is, it took us two
years talking to hundreds of librarians in all
ki nds of contexts and not a word in that
docunent doesn't cone fromthe library
comunity. So, to the extent that you
disagree with it and you are a librarian, you
are in the mnority. Thanks.

M5. O KEEFFE: Just very briefly,
| think there has been a | ot of discussion of
mass digitization of books. Sorry, Hope
O Keeffe, Library of Congress.

And | guess you are not opening
this up for comments, but | amcurious to hear
about a different kind of mass digitization,
particularly mass digitization of manuscripts
and historic nmanuscripts as sonething we

covered in our comments that really needs to
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be addressed in any solution.

M5. CLAGGETT: And we don't have
an opportunity to really open it up for
comrents right nowin the oral portion but, as
nost of you know, we have requested additional
witten comments after these panels to respond
to anything that was raised. So, we would
encour age people to respond to those issues or
any other issues in witing that we haven't
been able to explore in detail today or
yest er day.

MS. KOPANS: Nancy Kopans,
| THAKA. Just to point out that so nuch in
mass digitization depends on the business
nodel s and the purpose of digitization, the
scope, the audiences at mass digitization
preservation. Is it for on-site only? 1Is it
for worldw de access? Is it a fee-for-service
nodel ? All of these factors weigh on
perm ssioning and interests of rights hol ders.

MR, HOLLAND: Brad Holland from

the Illustrators Partnership.
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| noticed this gentl eman here was
commenting on the high cost to mass digitizers
of the cost of mass digitizing work. And |
just wanted to comment that that confirned
what we said yesterday about the high cost to
I ndi vidual creators of digitizing our work to
be in conpliance with the orphan works | aw.
So that, if the orphan works | aw were passed,
conpliance woul d be so inpossible that nost
artists would be unable to conply with it.
And i f Congress passed both an orphan works
law and a law that permtted mass
digitization, we would essentially be tal king
about the transfer of an enornous anount of
private property fromthe hands of creators
into the hands of corporations who have the
noney to engage in that kind of nass
digitization

MS. DEVORAH: H, I'mCarrie
Devorah and identify nyself, these days, as
the Center for Copyright Integrity. But |

think it is inportant to share that a room
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filled wth suits and people that are paid to
be here, | amactually the arts content
creator who nmade a living fromthe age of 19.
You are talking in ternms of arts actors and
content. You are tal king about people with
passi ons that don't get the nonthly paychecks
you get everywhere and they have the sane
expenses that you do.

And fair use, | have to rem nd
you, nunber four says if you deprive the
content creator of their ability to nake a
living, it is not fair use. So, when we are
tal ki ng about ways to acconmpdat e these new
expl odi ng busi ness nodels, we need to rem nd
t hese people that there are | aws on the books.
Title 17 is followed by what | love to tel
people, Title 18, the Crimnal Code.

If you steal and take sonething
t hat bel ongs to soneone else, it is a crimnal
behavi or. When you are approvi ng what Googl e
I's doing and the private conpanies that run

the internet, you are approving sone entity
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that is conplicit to a crine.

And | only want to point out
there is a gentleman to ny left here who is
sight-challenged. And in terns of the piece
| covered earlier, there is the m sconception
that people wi thout sight want to not to pay
for what they are being given. There is the
Marrakesh Treaty, which | have foll owed and
participated in. And the head of the WBU said
sonething I think is inportant for all of you
to hear. He said, we don't want to be treated
differently than anybody else. W want to be
treated |like you. So these encouragenents for
the blind and ot her, speak to the people
I nstead of just the suits here.

And | woul d encourage you -- | am
on a later panel -- but in future panels there
are nore arts people |ike ne that understand
these laws that you decide for us and deprive
us of our content. |If you feel so strongly
that the nodels you are proposing work, then

| am asking all of you at the end of your
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nont hs, give ne your paycheck because you are
t aki ng away ny noney.

M5. DRYDEN. My nane is Jean
Dryden and | represent the Society of Anerican
Ar chi vi st s.

And | would just going back to
t he begi nni ng, the neaning of nass
digitization. For archivists, up to now we
have been cherry-picking itens for
digitization and nmaki ng avail able online. But
the meaning of soneone's collection of papers
or records is in the whole. And it is
Increasingly inportant to us that we digitize
the whole thing. And in those collections,
there is an awful ot of orphan works. So,
that is a perspective about the neaning of
mass digitization that | don't want to be
| ost .

Thank you.

M5. RUSSELL: Hi, I'mCarrie
Russell fromthe Anmerican Library Associ ation.

| just wanted to comment that verbal threats
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of lawsuits to libraries is not really a good
plan for getting us to negotiate with you.

M5. CONSTANTI NE: It has worked
bef ore.

(Laughter.)

M5. CLAGGETT: Again, on that
uplifting note, we are going to break for
| unch, where everyone can feed thensel ves, get
sone nore energy for the later afternoon
panel .

A rem nder that our afternoon
session will actually take place downstairs in
the hearing room As | said before, sorry --
excuse ne. As | said before, that is a nuch
much smal |l er space, so nuch nore intimte. W
apol ogi ze in advance but we lose this roomin
the afternoon. And so it is on the fourth
floor. It is the Copyright Ofice Hearing
Room Al right, thank you.

(Wher eupon, the above-entitled matter
went off the record at 11:49 a.m and resuned

at 1:00 p.m)
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A-F-T-EEFR-NOON SE-SSI-ON

(1:00 p.m)

M5. CLAGGETT: Gkay, | think we
will get started with our afternoon session.
We m ght need to open the door at sone point.
If it gets too hot in here, let nme know As
| said, we apologize we were unable to keep
the other room which was nuch better
accommodat i ons but, hopefully, we wll
conti nue the conversation that we started
earlier. Qur focus for the afternoon session,
as nentioned, is in mass digitization. | wll
read our standard disclainer with respect to
audi ence participation in a nonent.

But in ternms of one other kind of
pi ece of logistics, | just want to reiterate
to the panelists and to the audience that this
is a safe zone. That is, we really would Iike
to engage in, | think, a very productive
conversation. W, obviously, understand that
this is a very conplex and passionate issue

with a nunber of positions on both side. But
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we want to make sure that the conversation
back and forth is civil, no one wll be
serving process during this particul ar panel,
hopefully, or threatening lawsuits. And we do
want to make sure that the conversation is
civil.

That being said, | do actually
think it is helpful to hear fromboth sides in
terms of their beliefs as to what the best
practices are, things that they agree with or
not. But we will just nmake sure that we do so
in a very civil and productive nmanner.

So, | amgoing to read now our
standard that | think you have now heard about
eight times. This panel discussion is being
video recorded by the Library of Congress.
There wll be a short question and answer
period at the end of the session. |If you
decide to participate in that question and
answer period, you are giving us permssion to
I ncl ude your question or comments in future

webcasts and broadcasts.
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At this time, | would like to ask
you to turn off any cell phones or electronic
devices that mght interfere with the
recording of this event.

So, our session right nowis
entitled "Extended Collective Licensing and
Mass Digitization." Qur previous panel right
before the break was focused on nass
digitization generally, trying to cone up with
a definition of mass digitization. | don't
know that we did, but we started the
conversation. And now we want to really focus
on potential solutions to that gray area that
peopl e were referencing during the | ast
session, that is the gray area between
sonet hing that fol ks may di sagree on, is fair
use and sonething that is clearly infringing
and shoul d be exposed to statutory danmges.

So, should there be sone type of,
for exanple, extended collective |licensing
solution that would be able to facilitate in

a productive way, in an efficient |icensing
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way, that licensing of the gray area. And
that is one thing that we want to focus on
today. W know, as | nentioned before, that
extended collective licensing is sonething
that has actually existed for sone tine in
Nordic countries. Qher countries, such as
the United Kingdom are also considering it
very, very seriously or have, in fact, adopted
It for purposes of sone uses recently.

So, we wanted to really explore
whet her, even though this is not sonething we
have currently in the structure of our law, it
Is sonmething that the United States shoul d
consi der.

Again, | nentioned earlier that
t he Googl e Books settlenent, many believed,
was a form of extended collective licensing in
sone way, although it was done through a
private settl enment agreenent, as opposed to a
gover nnent - sancti oned kind of |egal franmework.
And so we at |east know, at |east for sone

users and content owners, that type of
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approach is not going to be conpletely
anat hema because they were willing to do it
t hrough the course of a settlenent agreenent.

So, I wll open it up, first, to
kind of a general question. I|s extended
collective licensing generally sonething that
we shoul d explore as a possible solution for
that gray area to facilitate mass digitization
and perhaps nake it available in certain uses
in the United States?

Ch, I"'msorry. Yes, before we do
that, I wll go around the table. | wl]l
start wwth Fred fromthe NFB.

MR, SCHROEDER: Thank you. My
nanme is Fred Schroeder. | amwth the
Nati onal Federation of the Blind.

M5. CLAGGETT: Onh, and just, one
ot her housekeeping. Sorry. Wen we noved to
this room there are sonme m kes that stay on.
And | actually just think that it is the mkes
up here. For the rest of you, when you speak,

you actually have to hold down the button.
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So, please do that when you are speaking.

M5. CONSTANTI NE: Jan Constanti ne
wi th The Authors Guild.

MR, SHEFFNER:  Ben Sheffner, Vice
Presi dent, Legal Affairs, Mtion Picture
Associ ation of Anerica.

MR, RECHARDT: Lauri Rechardt,
| FPI. An association representing the
recording industry worl dw de.

MR, MAHONEY: Ji m Mahoney from
the American Associ ation of |ndependent Misic,
which is a small or nediumsized i ndependent
| abel associ ati on.

MR RUSH NG |'m Colin Rushing.
I amthe General Counsel at SoundExchange.

M5. TURNER: Cynthia Turner,
Co-Chair, Anerican Society of Illustrators
Par t ner shi p.

MR BARNES: | am G eg Barnes.
| am General Counsel of Digital Mdia
Associ ati on.

MR KATZ: | amAriel Katz from
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Faculty of Law, University of Toronto.

MR, VEI NBERG M chael Wi nber g,
Publ i ¢ Know edge.

M5. LaKI ND: Debra LaKind, Miuseum
of Fine Arts, Boston.

MR, FURLOUGH: M chael Furl ough.
I amthe incom ng Executive Director for
Hat hi Trust.

MR, BUTLER: Brandon Butler, | am
at the Anmerican University Washi ngton Col | ege
of Law.

M5. McSHERRY:  Corynne McSherry,
El ectroni c Frontier Foundati on.

MR RYD N Jerker RYD N,
National Library of Sweden, Senior Legal
Advi sor.

M5. CLAGGETT: Al right, thank
you. And | think you know all of us. On,
actually one nore.

MR. RAE: Yes, | amover here on
t he governnent side, for sone reason.

(Laughter.)
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MR RAE: Casey Rae, Future of

Musi ¢ Coalition.

M5. CLAGGETT: Thank you. So
again, | would open it up with just a very
general broad question. |Is ECL sonething that
we should consider in the United States to
foster licensing in that gray area for
pur poses of nass digitization? Starting with
Ariel.

MR KATZ: Ckay, so the short
answer i1s no. And now the reasons.

The reason is that the Anerican
copyright system has a deepl y-rooted narket
logic toit. [It's based on the grant of
limted exclusive rights or mni nonopolies,
it also contenplates -- enbedded in the
mar ket pl ace we incorporate owners. And this
has actually been a defining feature of
American or Angl o- Anerican copyright |aws
since the very beginning. It was a feature
t hat was deci ded by choi ce.

And this idea of conpetitive
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mar ket pl ace was designed as an antidote to the
oppressi ve nonopoly that Parlianment has

revol ted agai nst at the beginning of the 18th
century.

And the i1dea of marketplace and
conpeting copyright owners is also intimately
and historically connected to the notion of
t he marketpl ace of ideas that underlie the
First Amendnent. And, consistent with that,
the United States has, anbng nost nations, has
the nost m nimal system of collective
adm ni stration of copyrights. And when they
exist, they are closely supervised under the
antitrust laws, for the nost part. And the
justification for that and when they are,
those coll ective adm ni stration organi zati ons
exist, at |east the assunption is that they
are an efficient solution to a market failure
and, therefore, they have sufficiency and they
are also no nore anti-conpetitive than is
necessarily the case. So, it is a clearly

identified narket failure.
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Now, within this framewrk, |
thi nk before we adopt extended coll ective
i censing, we therefore should ask what
exactly is the market failure that we are
trying to solve here? Can ECL actually solve
the market failure or nerely shift it away?
Can it solve it wthout creating other
probl ens or even a bigger part of themor just
as inportant problens and how ECL actually
conpares to ot her solutions?

And | think ECL does not really
solve the problem The fact that you pay
soneone for the use of works of unlocatable
copyright owners doesn't solve the problem
that those owners are unlocatable. So, it is
easy to collect. ECL is a very easy
coll ecting mechani sm but there is a question
of how you distribute the noney, to whom you
di stribute noney, that is one set of
guestions. The other is, again, if we get rid
of the nechani sm of conpetition, then you have

to get into the question of okay, how do you
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set the rates? Now, that is a serious issue
for the nusic industry but nusic is relatively
a sinple thing, conpared to what we are
tal ki ng here because, again, nost popul ar
music is radio stations that play the entire
song. It is probably not fair use. And the
products are quite honbgeneous, you know

t hree- m nut e songs.

Here, we are talking with an
enornous array of works fromletters to you
nane it, we all know what it is, that many of
themdon't actually have any market to use any
benchmark to determne the price. But it is
a total unknown.

So, again, it is a very effective
mechani smfor collecting. You create a
nonopoly that collects noney. Sone users may
be happy to do that because they get a |license
and they are fine. But that is not that nuch
different.

| f the problemw th orphan works

Is that the people don't pay, that solves the
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problem But | don't think that is the

problem It is not a sin to use work. R ght?

And in a way, ECL is not that
much different, in nmy view, than what the
Catholic Church did in the late M ddl e Ages
when it started selling indul gences so people
could pay -- they would get a license to -- it
was a very effective way to nonetize sin.

M5. CLAGGETT: Al right. Wll,

t hank you very nmuch, Ariel. W wll have to
hear about -- you know we have had Pl essy v.
Ferguson. W have heard about the Catholic
Church. We will try to focus it on specific
t hi ngs happening in this century.

But let's try Jim | think,
Mahoney, was next.

MR, MAHONEY: | will try and help
here a bit because representing small and
medi um si zed i ndependent | abels, ny community
woul d be slightly bruised that you think that
music is all played on the radio or has no

val ue because ny nenbership includes |abels
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that invest in blues nusic, and classical, and
the list goes on and on.

But nonet hel ess, but | do agree
that nusic, in particular, has spent the | ast
15 years losing a ton of our value to work
towards maturing a marketplace of |icensing
and working on rates. And so while | appl aud
and am appreci ative of being invited to this,
| think that for nusic, in particular, to the
pur poses of what you smart folks mght talk
about today, extended collective |icensing
woul dn't be a solution. And speaking with ny
menbers prior to comng down here, | noted the
Eur opean nodels. And even with the opt-out
cl ause, they say that the price is forced
downward for even those who choose to opt out
because of the immense pressure, in
particular, on the smallest of players in our
communi ty.

M5. CLAGGETT: Al right. And |
think I have Brandon Butler, and then Lauri,

and t hen Fred.
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MR BUTLER: Thanks. And Jims

remarks sort of anticipate mne very well.

So, | want to sort of say two
things. One is sort of in the real world,
this is based on a little article that | did
col l ecting anecdot es about collecting
societies. \What are people saying about thenf
How are peopl e affected?

And Jimraised the great point
that smaller entities often feel that
collecting societies are not attentive to
their needs. They get lost in the mx and all
of the attention goes to the stars.

Meanwhi |l e, |arger artists conplain. So, | am
just going to go through, very quickly, sone
of the conplaints we found.

Larger artists conpl ai ned that
the revenue fromtheir works are being used to
pay for the collection of royalties for the
smal | guys because sone of those royalties
aren't even worth collecting, in the view of

the larger guys, and you are taking sone of ny
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noney and using it to get that guy's noney.

Al of the authors who use these
soci eties, even the ones who choose to, have
conpl ai ned about i nefficiency,
non-transparency. W don't know where the
noney goes, where it conmes from Corruption
I mean you know fol ks who run these agencies
have been indicted in sonme countries. Lack of
accountability, m smanagenent, high overhead,
sl ow pace of adaptation to new market
environnments. This last one is especially of
great concern to smaller artists. There are
all kinds of ways to nmake your stuff
avail able. And large centralized |icensing
fol ks sonetines aren't keen to allow those new
uses in favor of old uses that favor |arger,
nore established artists.

Users, on the other hand, also
have conpl ai nts about collecting societies.
So, for exanple, sonetines users are bullied
by overreaching |icensors. Once you tel

soneone you can col |l ect noney when soneone
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does X, the definition of X gets |arger and
larger in their view. And so, users sonetines
feel that gosh, | amjust running a nom and
pop store. The Grl Scouts are trying to sing
fire canp songs and we get a denmand letter.

Users can be gall ed when they see
that the license noney that they give to
| i censing organi zations are then turned around
and used to sue nore users. R ght? So, |
know in the library context, the fact that we
gi ve noney to CCC and then they fund |lawsuits
against libraries just drives libraries
bananas.

And then finally, users, of
course, are harned when there i s nonopoly
pricing, when there is one person who they
have to go to for a license, then the price of
that license is no |onger subject to
conpetitive influences.

The other quick point | wanted to
make was that ECLs can have a real damagi ng

effect on fair use. So, as Professor Carroll
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pointed out, | think by definition, any orphan
wor ks or mass digitization schene needs to
pi ck up where fair use leaves off. In
reality, though, what we have seen is that
risk averse potential fair users |ove a safe
harbor and they can be taught to | ove a safe
harbor as well by the fol ks who are outside of
the safe harbor, telling them what happens if
t hey | eave.

And so when you create sonething
i ke an ECL regine, you are going to have
peopl e payi ng who don't have to pay, | nean
by definition, and that is a tax. It is an
unnecessary tax on those socially-beneficial
uses. We have seen this over and over again.

A savi ngs cl ause, on the other
hand, is both unnecessary and insufficient.
This is the last thing | amgoing to say. It
I S unnecessary because fair use is a
constitutional doctrine. W know from Gol an
and Eldred that fair use is a First Amendnent

right. And so if you don't |ike what judges
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have said about fair use, you are kind of in
the sanme position as soneone who doesn't I|ike
what judges have sai d about public fora.
Right? | mean, you are kind of stuck with it
because it is a First Amendnment doctri ne.

So, it is unnecessary. But that
kind of doesn't matter because, again, it wll
be an ineffective nmeasure because, as we have
seen in the lawsuits that are al ready afoot,
we have heard that 108 doesn't allow for fair
use, even though it is right there in the
plain text, there is your savings clause. And
simlarly, as | said before, once there is a
percei ved safe harbor, it kind of doesn't
matter that you are told in theory you could
| eave. People don't leave. So, there is a

real risk there of fair use shrinking as the

ECL grows.

M5. CLAGGETT: Ckay, | think
have a long |ist of people. | have sone
foll owup questions that | will ask in a

mnute in terns of does the flip side also
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apply as well, in terns of people who are risk
averse wanting to have a safe harbor through

a legislative -- because they don't want to
risk even the possibility of litigation.

But | think we had Lauri next,
then Fred, then M ke Furlough, and then M ke
Wi nber g.

MR, RECHARDT: Thanks. And
actually -- maybe in a way just to sort of
conpl enent what Ji mwas saying, what | am
going to say is fromthe point of view of the
recording industry as a whole, both the big
one, majors, as well as the small guys. Wat
| amgoing to say is also probably nore from
the international side.

But | ooking fromthe outside --
and if the question is do we need ECL, from
the recording industry side, | think the
answer is no. Licensing already wll.

But at the sanme tinme, again, if
you |l ook at the different nodels that are

applied, yes, the first option, if you wll,
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Is always to go direct -- license directly.
And that is what the industry is doing.

But, having said that, in many
cases in the U S., outside the U S. even nore
so, industry is also using collective
licensing as a tool, but it is always
vol untary and choose voluntary collective
I i censi ng when col |l ective |icensing nmakes
sense.

And the problemw th ECL that we
see around the world, basically, that it
forces people to use collective managenent
organi zations, even if they wouldn't want to
do that. And | don't think that has anywhere
proven to be the best solution to the real or
foreseen problens with |icensing.

And the last point is, there is
alittle bit of sort of collect -- inside your
CMO bashing here. Sone of it, | amsure, you
know is at least partly justified. But part
of nmy job is to oversee the recording industry

col | ecti ve managenent organi zations -- nusic

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 195

| i censi ng conpani es, actually, as we happen to
call them globally. And | can assure you
that these guys in the nain are -- they are
good actors -- responsible in what they want
to be, or, at the very | east, becone, instead
of responsi ble service organi zati ons.
Whenever the industry needs -- collective
i censing solutions, they are there, and they
can provide those services. It is all based
on voluntary, not statutory sol utions.
M5. CLAGGETT: Ckay, thank you.
And we wll go to Fred next, M ke Furl ough,
M ke Wei nberg, Casey Rae, and Jan Constanti ne.
MR SCHROEDER: Thank you. Let
me just begin by saying that mass digitization
breeds an opportunity for blind people to have
access to information in ways that is
unprecedented. If you think about it, blind
peopl e have literally not had a neans of
reading and witing for well, it has been |less
than 200 years since Louis Braille devel oped

the Braille code. And with mass digitization,
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this gives us the opportunity to gain access
to mllions of works that otherw se would have
been unavail able to blind people.

| know you all know this, but I
set that stage to say anything that inhibits
or has a chilling effect on activities of nmass
digitization will serve to limt access not
only to the broader community but specifically
to the blind comunity that needs these works,
particularly in the area of academ c studi es.
And | won't bel abor that point.

So, | am not a copyright expert
and not an expert on intellectual property but
extended collective licensing, if it has the
effect of reducing the efforts of mass
digitization, that wll have a serious inpact
on blind people and our access to information.
Not to be maudlin about it, but blind people
wanting to read isn't just to sort of pass our
| onely hours. Blind people want to be acti ve,
productive, enployed, integrated nenbers of

society and access to information is key to
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t hat .

The second thing | would say is
| understand the need to protect intell ectual
property but once materials have been
digitized, whatever structures are put in
pl ace that allow access to that nmateri al
t hose procedures nust not be so cunbersone as
to inhibit access by the end user. In other
wor ds, they shoul d be sinple enough,
strai ghtforward enough that blind people and
ot hers who are using these works can readily
use them and use themw th, certainly,
what ever saf eguards are needed, but still
remenbering the needs of the end user.

The last thing I would say is,
again, with materials that are nmade avail abl e
in digital format for blind people, | know
there is concern that what if sone of these
materials then make their way into the
mar ket pl ace and all of that, and |I certainly
understand that concern. Blind people aren't

in any way seeking to damage the intell ectual
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property rights of authors.

But at the sane tinme, there is a
pretty long history of material s being
produced in alternative formats. And as far
as | amaware, there literally are no data, no
I nstances of those materials, be they put in
braille, be they recorded, et cetera, that
have been msused. And | wll stop there.
Thank you.

M5. CLAGGETT: Thank you. Now we
will go to M ke Furlough, and then M chael
Wei nberg, Casey Rae, Jan Constantine, Jerker,
Ben, and Corynne.

MR, FURLOUGH: |'m M ke Furl ough
| amthe Executive Director for Hathi Trust and
| wanted to say how proud we are to be working
with the National Federation of the Blind to
be able to nmake so many texts accessible to
readers who are print-disabled and
si ght - di sabl ed.

So, | guess the point | want to

make here is that we have been tal ki ng about
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ECL as a solution to mass digitization and |
am not sure that nmass digitization, as we have
conducted it with Hathi, needs a solution. W
have shown that we are able to do this within
t he boundaries of the law. W nmake | awf ul
uses for search. W nmake |awful uses for
preservation, and we nmake | awful uses for
access to the blind.

To extend the collective
licensing regine to sonething |ike this would
make it fairly inpractical. M. Dessy from
the Library of Congress this norning spoke
about the costs that are invested in nmaking
mass digitization efforts or any digitization
efforts to add further costs on cul tural
heritage institutions begins to add a tax on
what we do. And | would rem nd everyone that
cultural heritage institutions exist to serve
the public. They exist to serve the folks in
this room not just their own needs and their
own ends.

| think the last point | would
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make at this point is to build on sonething
Brandon was saying earlier, and that is, if
collective licensing regines will take off
where fair use |l eaves off, there is a rea
concern | have in making it the normto pay.

| think, as Brandon was saying, if it becones
the normto pay, then individuals becone |ess
willing to take risk or nore risk averse.

You, at that time, begin to see the fair use
bar pushed farther and farther back.

M5. CLAGCETT: Yes, and | was
going to follow up, but you kind of answered
the question that | was going to pose that
others mght as well, in terns of yes, there
are certainly issues already kind of decided,
at least on the District Court level, as | am
sure you will be rem nded, with respect to
what nass digitization would be all owed under
fair use.

One of the main issues that
wasn't addressed in the Hathi Trust or the

Googl e Books case was full access beyond
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access for persons who are blind or otherw se
print disabl ed.

MR, FURLOUGH: May | foll ow up?

MS. CLAGGETT:  Yes.

MR FURLOUGH | just wanted to
point out, yes, that is the case. W do not
make full text access available for
I n-copyright works. Never have.

There are nechani sns that exist
for us to do so by working directly with
rights hol ders, however, and we have worked
with many rights hol ders, individuals, and
publ i shers to nake their materials openly
avai |l abl e through Hathi Trust with their
perm ssion where they hold the rights to do
so.

So, there are nmechani sns that
work now to do this.

M5. CLAGGETT: M chael Weinberg.

MR VEEI NBERG Yes, | just wanted
to echo, again, this concern -- that | think

| am encouraged that | have heard a | ot of
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concern about the idea of formalizing sone
sort of extended collective licensing for all
these things under mass digitization, for all
the reasons that have been said before.

| al so wanted, just because |
know this is the orphan works and nmass
digitization roundtable, and | also am gl ad
that we have largely separated those two
I ssues but because it is that, | wanted to
just put a flag and say that extending this
idea to sone sort of way to address the orphan
wor ks problemis one that would raise a | ot of
concerns, not the |east of which is al nost by
definition you are tal king about the kinds of
wor ks that Brandon was tal ki ng about, the
users who are at the very far end of that tai
and you run this risk that always exists with
collective licensing, but especially in the
or phan wor ks context, of generating a |arge
anount of noney that is not really disbursable
or disbursed to anyone, and so it creates a

drag on the econony.
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So, | amglad that we are
actual ly not tal king about that but | wanted
to at least nention it.

M5, CLAGGETT: Casey?

MR RAE: Thanks. In sone ways
ECL feels a little bit cart before the horse
because, in order to have truly functional and
effective collective |icensing nechani sns, you
probably need interoperable and standardi zed
dat abase systens. Cbviously, that doesn't
exi st in the case of orphan works, but we
coul d think not just about right now, but
t hi nk about the future. Everybody is talking
about, for exanple, Bitcoin as a currency.

But the bl ockchain technol ogy could be used
just as easily to track rights ownership

And part of the problemwth
orphan works is figuring out how to deal with
it now ECLs should be part of the
conversation, but we should also be |ooking in
the future to nechanisns that can be devi sed

that would limt the nunmber of new orphan
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wor ks.  You know, snarter database systens,
better tracking of ownership could aid in
everything fromknow ng who to pay to al so
being able to send the notice to the right
person in an instance of one wanting to
exercise their termnation rights.

I n defense of today's existing
col lecting societies, we have to renenber that
the systens that we are dealing with now were
| argely devised to operate in an anal og worl d,
with the exception of Colin's organization.
And clearly, the use environnent is nmuch nore
di verse and the systens for tracking uses can
be nmuch nore granular. But they are al
virtues to the existing system and one that
doesn't get brought up enough is | everage for
smal ler artists who aren't able to conpete or
even get to the negotiation table in direct
deal s.

And | think that even if there
are tensions in how rates are determ ned and

set, It is inportant to renenber that sone of

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 205

those artists really do depend on having a
proxy in negotiations when rates and uses are
bei ng deci ded upon.

M5. CLAGGETT: Thank you. W
will go to Jan. And | don't know if you want
to discuss any of the positive aspects of the
Googl e Books settlenent, as | said, which was
sonewhat of a nodel that people thought was an
ECL but there were, obviously, antitrust and
ot her kind of nonopol y-type concerns raised
wth the specific settlenent.

M5. CONSTANTINE: Rght. | would
like to say that we -- collective |licensing
presented us with a way of resolving the
Googl e dispute, which all of the parties, as
| said, including libraries as third-party
beneficiaries, believed was a Wi n-w n-w n.
And just to briefly state authors and
publ i shers as right holders have control.
They got conpensated for uses.

Their works were digitized by

Googl e and they had access to those works for

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 206

those who wanted it. And out-of-print works
had new markets for their books. These were
non-exclusive rights that were given. They
could take the rights of the digital books and
do whatever they wanted with them Libraries
were able to have nass digitization of their
col l ections, preserve copies, it was access
for the visually-inpaired, and Iimted access
for restricted uses, as per the terns of the
settlenent.

And Googl e had its business
nodels. It got released from past
i nfringenents and nmade | awful future uses and
funded, | think $40 mllion was the funding
for, a registry that was going to take a very
smal |l adm nistrative fee, only five percent,
| believe, and it was going to use nobney to
find rights holders, so that the orphan works
I ssue woul d be m nim zed.

And Googl e al so agreed, unlike
Hat hi Trust, to renove all works fromthe

dat abase and excl ude works from busi ness
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nodels if a creator wanted themto.

Hat hi Trust, | understand M ke --
and you can correct ne if | amwong -- takes
the position that everything stays in the
dat abase because to take anything out would be
to put a hole in the database.

So, nobody -- if they wanted to
tal k to Hat hi Trust about renoving their books,
they woul d not be able to do so.

So, it basically functioned as a
de facto collective |icensing organization.

It was a clearinghouse for rights and its
mandate was to pay rights holders. And I
think it would have worked. The court would
have bl essed it, so there would have been a

ki nd of court-driven due process of |aw,

al t hough the governnment was invol ved, and
there was a default-in mechani sm for

out-of -print books. The focus of it was to be
on out-of-print books and in-print books were
not in unless sonebody affirmatively asked

themto be in.
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And | think the reason why that

was done the way it was done is that al
parties felt it was a good sol ution.
Unfortunately, the Justice Departnent didn't
agree and there were others who were third
parties who took issue, although many of them
have cone to nme and said if they had known
t hen what they knew now, they would have
supported it. But in any case, that is behind
us.

| do believe that there are
el ements in there that could be useful. The
Nordi ¢ nodels are efficient and they have
proven successful. So, we could support
sonet hi ng along those lines. W would insist
on an opt-out right for an individual author
to license individually because | think that
Is inmportant. W would insist upon a
representative body to negotiate |icenses and
the authors would have to be at the table.
There would have to be an opt-out right if an

aut hor was unhappy. And there would have to
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be secondary rights, limted to areas that
make sense, |ike photocopying and library
| ending. And there would have to be an
I nexpensive and efficient dispute resol ution
mechani smlike we had in the settl enent
agreenent, which I think would have benefitted
everyone in the sane way that the small clains
court would. It would have been very easy to
do and woul d have resolved a | ot of disputes
bef or ehand.

M5. CLAGGETT: Thank you. And we
Wil turn to Jerker, which | think is a good
segue because you nentioned the Nordic nodel
and other foreign nodels in ternms of ECL. And
maybe you can give us sone exanples of sone of
the things that have gone on in Europe, in
terns of the devel opnent of ECL.

MR RYD N Yes, thank you.
First of all, I would Iike to clarify, just as
far as fair use and ECL. W don't have fair
use, but we have exceptions for digitizing for

preservation reasons. So you don't need to
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use an ECL for that and neither to do text
mning, if you have an exception in your
national legislation, as in Norway and the UK
sonet hi ng that m ght happen al so in France.
ECL has not been introduced on a
Eur opean level, with the exception of the
satellite and cable directive, Article 9. And
it is a solution that exists in national
states, in nenber states. |In 2010, although
the EU Commi ssion introduced or initiated a
st akehol der di al ogue on art owners' works, the
lot, and then it was narrowed down to books,
and then journals. That took ei ght nonths.
And it is a soft |law solution.
The st akehol ders, publisher, witers, all of
them signed this MOU and agreed upon, in
principle, howto digitize to nake avail abl e.
It was also in the interest of
the publishers. They also need a |license
because goi ng back, they have not the digital
rights in Europe. So, we also need that kind

of sol ution.
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As to this day, this has been

transforned internationally in Germany, which
I's the biggest publishing nation in Europe.

It passed both chanbers. And nost |ikely, the
rest of Europe will follow It has already
been in other countries.

So, that is the situation. It is
a voluntary agreenent. You give an exanpl e of
the ECL provision and the legislation to
extend |icense to nonnmenbers, including orphan
wor ks, whi ch enabl es the national broadcaster,
for exanple, to digitize the archive. They
are a producer but they don't have all the
rights and they are unclear of sone rights,
just |like the Googl e case.

The agreenent was not entered on
behalf of the filmindustry. They choose to
not be part of it. And that | stress. They
choose not to be a part of it. That shows it
was not in their interest. They were not part
of the agreenent. And they protected the

interest. And that's okay. That is the way
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It should be.

So, that is the exanple of what
I's voluntary.

As far as this extended effect on
the outsiders and the nonnmenbers, also to
I ncl ude orphan works, the usage of an ECL
previ ously was an anal og worl d because in the
digital world, it would be quite different.

It has to be wdely publicized. It would have
to have dat abases you can search as you are
rights holder. Is ny work part of this
repertoire being digitized? So, you have to
have many civil safeguards different to the
old ECL solution, which was then reproduction
at universities, photocopying nore or |ess.

M5. CLAGGETT: And | want to just
follow up. In Germany, you said they are the
| argest publisher in Europe, or publishing
country in Europe, that has ECL. What types
of uses are you allowed to make?

MR RYD N The driving force was

still, as |I nentioned before |unch, Europeana,
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but the Commi ssion realized that the O phan
Wrks Directive would not do the job. And
actual ly, the stakeholders, all of them
approached the EU Comm ssion and said they
want ed a market solution. The stakehol ders
shoul d sit down and di scuss a sol ution.

So this one was facilitated by
t he EU Conmm ssion, but the stakehol ders agreed
upon the terns and conditions, given the
mandat e that they have.

And then Germany is the biggest
publ i sher nation in the E.U It is about,
then, getting Europeana digitized and nake it
avail able on the internet.

As | said, it is a tw-fold
interest. Also the publishers have an
interest in this, a commercial interest.

M5. CLAGGETT: Thank you. Ben and
t hen Corynne.

MR, SHEFFNER:  Thank you. | just
want to go back to sort of echo sonething that

Lauri nentioned at the beginning of this
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panel, which is that the preference should

al ways be for individually negotiated |icenses
bet ween copyri ght owners and those who w sh to
exerci se any of the Section 106 rights. And

I think the Copyright Ofice, in fact, has
recogni zed this before.

In preparing for this, reading
back through the 2011 report, | just want to
guote a couple of sentences, which | heartily
endorse. |t says "a mandatory |icensing
schenme woul d be a neasure of |last resort.
Congress would need to conclude that there is
a conpelling public need and that that need is
frustrated by market failure. |t would also
need to be sufficiently narrow to conply with
treaty obligations of the United States."

| would also just add that any
such system whether it is ECL or statutory or
conpul sory license, whatever the specifics,
needs to address the specific market that we
are tal king about. And one thing that has

becone sort of highlighted for ne over the
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| ast couple of days, listening to the

di scussions is -- you know what, what archives
do with hundred-year-old letters is just a
world of difference fromwhat major notion

pi cture studi os do when they rel ease a novie
that they just spent $200 million producing.

There are different problens and
there are different solutions that would need
to be devised to facilitate |icensing.
Frankly, fromthe industry that | represent,
voluntary |icensing works very well. And
studios are able to negotiate with all sorts
of distributors and arrive at market prices
that tend to work pretty well.

There is now over a hundred
different |l egal websites to watch novi es and
television for consuners, not to nention all
the traditional |icensing arrangenents with
novi e theaters and cabl e channels and networks
and the new nodels like Netflix and Hul u and
all of those.

So, when we are tal king about
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things Iike ECL, again, it is not that ECL is

good or bad or that any sort of collective
| i censing schene is good or bad.

When | was wal king in here this
nmorning, | noticed the banner celebrating a
hundred years of ASCAP. That is a collective
i censing systemthat has survived the test of
time -- an entire century. | think nothing is
perfect, but it has worked pretty well for
both songwiters and publishers and those who
wish to license it.

But again, there is no
one-si ze-fits-all for any sort of these
l'icensing solutions. You need to | ook at the
speci fic technol ogi es and market conditions
and econom cs of each individual copyright
sector.

M5. CLAGGETT: Thank you.
Corynne and then Ariel, Jerker, and then
Debr a.

M5. McSHERRY: (kay, this doesn't

actual ly happen all that often but | nostly
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agree with M. Sheffner -- it is |ike one
other time ever.

But -- so and al ong those |ines,
| amgoing to keep ny comments brief so that
we are not being too repetitive. | think that
it isright and | think I amhearing this from
a nunber of different sources that what is
likely is that there is not one solution. And
dependi ng on the kind of work you are talking
about, different solutions m ght be
appropri ate.

Even within just books, there are
many di fferent kinds of authors. | talk to a
| ot of academ c authors and they didn't |ike
t he Googl e Books settl| enent because they
didn't feel like their interests were being
represented. They wite to be read. They
don't need to be conpensated. They don't care
about that and they were worried about that.

So, depending on even the kind of
aut hor you are, you have different interests.

And | hear a | ot about naybe vol untary
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i censing systens, which | think nake a ton of
sense or at least fit the situation,
potentially a little bit better.

And also, it is not just
di fferent kinds of authors and different kinds
of works but also the varying status of the
work. Is it a hundred year old letter or is
it a $200 mllion notion picture that canme out
| ast year? | do think that is an inportant
distinction to make. It is in-copyright or
out of copyright?

So, to the extent that we talk
about these things, | really think our first
I npul se should be trying to narrow down what
problemdo we really need to solve right now
and focus there, rather than trying to cone up
wi th global solutions to all things, which I
think wll take a |ot of tine.

The one thing that | haven't
heard, and | don't think you are likely to
hear from anybody else, is that | work for an

organi zation that cares very deeply about
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intellectual property rights. W also care
very deeply about privacy rights.

And so the one thing | just want
to put a pininis that, as we continue these
conversations, one of the aftereffects of
I i censi ng schenes, dependi ng on how t hey
devel op, is you could start collecting a | arge
dat abase of information of who is reading
what. Wi is listening to what, in what
ci rcunst ances?

And so | just want to put on the
table -- we are a long way away fromthis --
but privacy concerns have to be part of that
conversation, should we ever get there,
because that is a ot of First
Amendnent - prot ected i nformation.

M5. CLAGGETT: Thank you. Ariel?

MR KATZ: | just wanted to kind
of raise a -- to nake a provocative thought
experiment. There is sonething about extended
collective licensing that sounds great.

Right? It is extended and it is collectivea.
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M5. CLAGGETT: And it is

I i censi ng!

(Laughter.)

MR KATZ: kay, so | have a
proposal for the start-up idea. | want to
recruit a few authors. | am an author and |

get a few authors around the table and we
create a |icensing schene for the use of our
wor ks and we sell |icenses. No issue with
that. W are totally entitled to do that.

But we al so say okay, but we have
a business nodel. W tell our users, you pay
us a fee, a subscription fee or whatever nodel
we use and we actually give you a |icense to
use not only our works but the works of anyone
el se, even if they have never authorized us to
act on their behalf. And we are good and
reasonabl e people and we coll ect the noney and
we agree and we prom se to pay any nonnenber.
If you show up, we wll distribute the noney

to you. And we even wll try to | ocate you,
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even if you don't show up. W put the noney
In escrow and we just collect on behal f of
everyone.

| don't think that is |egal.

Ri ght ?

(Laughter.)

MR KATZ: | think Napster
want ed, basically eventually they wanted, to
do sonething like that. They said we w ||
start a business and then we figure out with
t he copyright owner sone workable nodel. And
probably the courts frowned upon them and
maybe rightly so.

So, what is really, what is the
difference? |Is the fact that the organization
I's owned by copyright owners that have sone
authors on the board, did that really nmake a
di fference?

M5. CLAGGETT: | think it would
have to be | egqgislation, probably, that would
make the difference that would legalize it but

others m ght have a different opinion
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MR KATZ: Wiay woul d sonet hi ng be

frowned upon in one context and then we think,
okay, we nmay need | egislation, but what is the
point of letting one person adm ni ster the
rights of another?

M5. CLAGGETT: Yes, and | think
that is one of the things that we m ght
actually explore in even nore detail in the
next panel. But if it was |legislative, you
woul d have the opportunity to provide certain
standards and requirenents for any collective
managenent organi zation. You woul d have
ongoi ng oversi ght by the governnent. So,
there are things that would mtigate any
concerns that you would, obviously, have if
sone just pirate wanted to go in and try to
operate as a collective nmanagenent
or gani zati on.

| think, Jerker, you were next.
And | don't know if you have anything to offer
in terns of the actual experience,

practically, in some of these countries that
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have ECL. Are there any statistics or data
that you woul d suggest that we | ook at in
terms of the effectiveness of ECL regi nes?

And do you know anything, not to
put you on the spot, but | think you are one
of our only, other than Ariel, foreign expert
on this on the panel. But do you have any
experience or evidence in ternms of how things
are going on in the United Kingdom where they
just did adopt an ECL? It hasn't actually
ki nd of been put up yet, so to speak, but |
know t hat that was sonething that they
recently di scussed and adopt ed.

MR RYDN Please remind ne if
I mss any of your questions.

M5. CLAGGETT: Yes, sorry.

MR, RYD N Ben Sheffner really
stressed two really inportant issues. | think
he stressed two. One was that the traditional
way to licensing is the nunber one -- and al so
stressed in the ECL legislation in Sweden. If

you coul d read Swedi sh, you woul d know t hat,
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but that is a problem But it is stressed
that that is option nunber one.

And collective licensing is
sonet hi ng you consider if the transaction
costs are so high it is sinply inpossible and
now you have the problens with the outside --

M5. CLAGGETT: Market failure.

MR RYDN -- in market failure,
sinply. But that is stressed in the
| egi sl ati on.

As far as conpetition in Sweden,
you can have conpeting collecting societies,
but it is |like Google's nmarket penetration in
Sweden. It is over 90 percent. A snal
country. These are piracy nonopolies because
as an author | am a nonopoly.

So, it is kind of difficult to
have conpetition because you can actually have
it if legislation is open for it, it is for
the market to both find a way to be
conpetitive.

As far as your questions, as to
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UK, | had just had a neeting -- had a chat --

wth a colleague at | PO and she said we have
all the formal decisions, so it is nore or
less a formality now to introduce it.

And t hen experience --

M5. CLAGGETT: Yes, is there any
kind of |ike hard data in terns of experience?

MR RYD N Yes, | think actually
the CEO of the Swedish RO he had been here
for an RO conference, |IFRO he had a
presentation. He could provide figures of
actually how quite effective the Nordic RGCs
are because they are quite effective. They
deliver revenue to the rights owers. It is
an extrenely | ean organi zation. W do not
want to |like have -- that is their side of it
-- to have any kind of bureaucracy inposed by
Eur opean Conm ssion as far as regul ations
because there will be additional overhead.
So, happy to contact | FRO and they coul d then
forward i nformation.

As far as usage, what libraries
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will likely need, as we see it, as nmaking what
Is streamined as far as the library and
cost-effective -- |ow overhead. And the
rights holders' positions would be to protect
the rights. That is not a problem That is
-- overall they are hel pful because we don't
want to be caught in a situation where there
woul d be sone kind of anbiguity as far as we
are violating copyright. So, the CMO -- RO --
Is the safeguard to that and takes on that
role to safeguard us, rather than being in
sone kind of uncertain situation. That is the
i brary perspective. Thank you.

M5. CLAGGETT: Thank you. And |
was just going to followup and we can maybe
get back to this at sone |ater point but |
know t here are sone people waiting to speak.

But | know, for exanple, in
Finland, with the ECL nodel, they have a way
where the Mnistry of Education actually
approves the CMO, in sone sense, that wll be

using the ECL. So, those are sone of the
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types of nodels that they use in other
countries, to ensure that sonme of the concerns
t hat have been rai sed about transparency,
corruption, and things |like that are not
actually part of a CMO that exists in the
United States or el sewhere.

| think we had Debra and then
Br andon.

M5. LaKIND: | just want to
reiterate, froma nuseum perspective, that
I ndi vi dual |l y-negotiated |Iicenses work for us.
That is really the best way. That is what we
have been doing. W are not only content
provi ders but we al so use other people's
content as well. So, it is kind of a license
t hat wor ks both ways.

So, we kind of also have a dual
m ssion. This whole idea of access to the
coll ection, we want to, obviously, try and
digitize not necessarily everything in our
col l ection, but the objects and works that

make sense. W have, | don't know, 100, 000
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shards of Egyptian artifacts and, quite
frankly, they all | ook the sane. So, you
really don't need a photograph, an inage of
t hat .

(Laughter.)

M5. LaKIND: However, works on
papers and our European and Anerican paintings
and such.

But we rely on revenue from
licensing. And we negotiate those deals. And
you have probably heard now in the nedia
comunity there is this whole trend now
towar ds open access and open content, and how
the Sm t hsoni an has put 45,000 inmages online
for any use, not just educational use, but
comrercial use as well. And we are seeing
that that is seriously affecting -- it is
affecting our revenue stream from generating
revenue fromlicensing. W are all for free
and open access to scholarly and educati onal
use. However, the MFA, we rely on incone that

I's generated fromlicensing our collection.
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We have also seen, | believe it is the Getty,
now has al ways had that policy. Well, these
are institutions wth | arge endownents and
that are funded by the governnent. W are
conpletely private institutions. So, we rely
on that revenue for licensing. And I think
any type of collective association would not
be in the best interest of the nuseum

M5. CLAGGETT: Thank you.
Brandon and t hen Cynt hi a.

MR, BUTLER: So, | want to see if
| can describe very briefly what | think is a
kind of consensus here. Cass Sunstein calls
this an inconpletely theorized agreenent.
John Rawls calls it the overl appi ng consensus.
It is a shallow agreenent.

So, | think comrercial rights
hol ders, the folks in this roomwho own
rights, whether they are witers or publishers
or whatever, and then the downstream users,
whet her they are librarians, or website

operators, or whatever -- they all agree on a
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couple of things that | think are really

i nportant. \Wlere there is a ready narket
solution for your non-transformative use, you
are just doing what -- you are in the market.
You are conpeting wth Best Buy. You probably
ought to get a license. And any |legit person
Is not going to be able to | ook you in the
face and deny that.

And then where there is fair use,
whet her you are tal king about commentary or
what ever, pick your core fair use, whatever
that is, maybe preserving rotting filns, that
Is in the history of the Copyright Cct, the
Congress said surely if anything is fair use,
preserving filnms that are rotting in
war ehouses, that is fair use, even if there is
a lot of them by the way.

So, there is this inconpletely
theorized -- so, when it is fair use, don't
pay. Wen it is not fair use, pay. And
everyone in this room believes strongly,

rightly, that they are not an orphan. They
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know where they live. There were subm ssions
in one of the last inquiries along these |ines
-- sort of sonebody thought nmy dad who was an
aut hor was an orphan but he is not because |
know where he lives.

So, no one in this roomthinks
they are an orphan. And the folks who are in
this roomwho are rights holders are deathly
afraid of being wongly classified that way.
And so, for any use either no exceptional
limtation applies and in that case, everyone
agrees a negotiated agreenent is the right
thing to do.

Where there is no limtation or
exception already in the | aw, what you want is
to talk to the other guy and cone to terns.

And al so, everyone agrees that
where there is one that clearly applies, you
shouldn't have to do that. What we disagree
about is the line -- what divides those two
situations. And | think that line is going to

get clearer and clearer. It is getting
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clearer and there m ght be sone nore |awsuits
and sone nore case law in the com ng years.
And so, | think there is no one who thinks we
shoul d create, or very few people so far, who
think that those two categories are not

excl usive and that we should create a third
category for things that are neither fair nor
subject to this free market thing. And they
are all very, very worried about what happens
when you do that. And | just wanted to see if
that is a description of what is going on.

M5, CLAGGETT: Well, | wll just
say, just to let everyone know, obviously, we
have a certai n nunber of people, 16 people
here who are participants. W have gotten a
| ot of comments. So, there are different
perspectives rai sed and sone supporting, sone
not supporting ECL and ot her approaches in the
witten comments and we are going to ask for
nmore subm sSsi ons.

So, | don't know that we can say

that there is a consensus, just based on the
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participants here. But | wll say there was,
in the last panel and a little bit here, a
di scussion of this gray area in-between and
whet her there should be sone type of solution
that is not necessarily, again, fair use or
I nfringenent, perhaps not extended collective
i censing, perhaps voluntary collective
i censing, or sonething else. But there was
a di scussi on about what should we do about
that gray area.

| think | have Cynthia next, and
t hen Casey, and then Fred.

M5. TURNER: Thank you. | would
li ke to speak about visual art and,
specifically, about illustrators for alittle
bit because visual art does have to have sone
speci al considerations and | think it warrants
speci al exenptions here in the orphan works
and the mass digitization schenes that are
bei ng tal ked about.

I n past orphan works | egislation,

visual art was swept in, all visual art as
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or phans, even by living creators currently
licensing their work. And we risk that again
in any of these schenes that have been tal ked
about today.

From 2005, we have very openly
advocated for very limted, defined exceptions
to allow archivists, nuseuns, and libraries to
conplete their mssions. Any orphan works
| egi sl ation has got to be sure that it does
not invade functioning markets. Copyri ght
exists to create the property right, to
sustain the market for us to di ssem nate our
wor ks.

Now, when we nove to nass
digitization, which to ne is a conpletely
separate entity than orphan works -- and it
bot hers me that we have to tal k about them at
the sane tinme because | don't see a | ot of
overlap -- so | would Iike to address that
separately.

In mass digitization, speaking

again for illustrators, for visual artists,
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our work is at risk in two ways. Mst visual
art is contained. It is both stand-al one, so
we risk having mass digitization of individual
wor ks, but it also is enbedded in books and
peri odi cal s which are being swept along. Now,
It is very nice that people are working out
negotiations wth publishers in sone cases but
we have a 30-year history in this country
where visual artists and witers have not been
permtted to participate in the reprographic
i censing of the secondary rights streans,
even wth Suprenme Court wns wth Tasini

And it has been nentioned by
Barbara Ringer, it has been nentioned by Ruth
Bader G nsburg, that there is an extrene need
inthe US. to create a functioning
reprographic licensing systemthat wl|
address this. And | see that as a sol ution.
It is not an extended collective |license by
any neans. | see that as a good, potenti al
solution for mass digitization.

M5. CLAGGETT: Thank you. |
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think we have Casey and then Fred.

MR. RAE: Yes, | think Ben was
really smart to bring up the distinction
between different sectors and different
practitioners, and different expressive works
and how they relate to the marketpl ace and
what m ght or mght not work in a collective
envi ronnment .

| would al so say, though, that I
don't want to speak for Jimbut | know that
sone of your nenbers nmust understand pretty
acutely what it is like to have perceived
mar ket share work against you in voluntary
| i censing scenari os.

This is a really great
conversation. | amhaving a little bit of
difficulty, personally, it mght be the cold
meds, in separating the part of the collective
i censing conversation that applies to orphan
wor ks sol utions and just the generic idea of
col l ective licensing nechani sns, bl anket

| i censes, conpul sories, or consent decree
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managed |icenses and their efficacy in |like,
Ben woul d say, very specific use environnents.

M5. CLAGGETT: Yes, Fred and then
| actually have anot her question for the
group.

MR. SCHROEDER: Yes, on this
I ssue of the extended collective licensing, |
amthinking for the nuseum!| would be glad to
give you a license for those 100, 000 shards of
Egyptian pottery. And | promise | wll go try
to find the pharaohs to whomthose shards
bel ong and pay themtheir royalty.

(Laughter.)

MR, SCHROEDER: Were | am goi ng
wth this, one of the concepts, and again, |
mentioned the econom c disincentive to
digitize if there is added costs and the
I npact that has on access to materials for
blind people, but also the very idea that a
i brary that has purchased a book and
digitizes it and is not nmaking full text

avai l able has really changed the nature of the
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book in such a way that it has to seek
perm ssion fromrights hol ders or
alternatively, that a right holder could say
| want you to take that out of your
collection, | think it really works agai nst
the public interest of access to blind people.
And | say that because a sighted
person, assumng a book is in print, can go
and buy a copy of the work or, if it is in the
library collection, they can go and read it.
That is not the case for blind people. And if
there is a digitization of a work that now
makes it available for the right hol der, for
reasons fully unrelated to access to blind
peopl e, for whatever reason, says | want this
book taken out of your digitized collection,
we, again, are left with no access to that
book, even though all of the work that nade
t hat book accessi bl e has been done.
So again, ny point here is sinply
to say as you |l ook at these very technical and

conpl ex issues, we urge you to bear in mnd
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that there is a sector of the popul ati on that
desperately needs access to these works and
consi der whatever schene is put into place
that it not have any chilling inpact on access
to blind people.

M5. CLAGGETT: Thank you. And so
| actually did have anot her question. |
wanted to kind of narrow our focus a little
bit inthe final few m nutes before we open it
up to audi ence participation because | did
take notice of a lot of the coments, which
said that you can't have a one-size-fits-al
solution and that is has to sonehow t ake
account of the work, take account of the use.

So, just narrowing it down to
maybe books because | think we have a nodel
sonewhat al ready in the Googl e Books
settlenent, but what do people think in terns
of an approach, as | said, where we get into
a gray area wth respect tothe law, in terns
of full access? The Googl e Books settl enent

woul d have provi ded access in certain
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ci rcunstances, at least, in libraries through
a subscription nodel. Wuld that be sonething
that people would think is sonething that
shoul d be supported and maybe done through
sone type of legislative or ECL nodel? 1Is
that kind of narrow focus sonething that
people would be willing to consider in |ight
of the fact, obviously, that certain sectors
were willing to consider it at the tinme of the
Googl e Books settl enent?

So, | just wanted to throw that
out there, starting really narromy just on
books and access to books through sone type of
i censing or ECL regine.

Yes, M ke?

MR FURLOUGH. No. No, | think
for the reasons | stated earlier -- that |
think we are | ooking at adding costs into
access. And it is not that we don't want to
pay for legitimte uses, because we do and we
can and we have. But | think that adding

costs into the systemfor access to works we
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al ready have on our shelves, it is alittle
difficult for us to swallow. W do it
sonetinmes with certain publishers but we try
to avoid doing it. And to do it across the
schene of all we have in 90 |ibraries would be
qui te chal | engi ng.

M5. CLAGGETT: Now, | have one
quick followup on that in the sense that if
the alternative is that you are not able to
provide full access, is that an okay, | guess,
resolution of the issue or is it voluntary ECL
reginme where if the library wanted to take
advantage of it and pay for full text access
under an ECL regine they could; if they don't,
then they obviously do not have that option.
So, | amjust trying to see kind of in nore
detail whether the alternative is sonething,
you know, the current status is sonething you
are willing to --

MR FURLOQUGH Well | think right
now we cannot mnmeke and we do not make ful

text access available. W would |ike to be
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able to do that but, as | said earlier, |
think we would want to work wth individua
rights holders and prioritize categories of
content or books, rather, in the Hathi Trust
dat abase.

| ndi vidual l|ibraries may have
slightly different preferences, dependi ng upon
the collecting areas that they have and what
the curricul umunder university canpus is or
their comunity needs. But | would say in
general, the market solution needs to work,
rat her than an i nposed sol ution.

M5. CLAGGETT: | think | saw
Lauri, Jan, and then Ariel.

MR RECHARDT: | have a
confession to nake. | ama foreigner, too.

(Laughter.)

MR, RECHARDT: And not only that,
but | actually am Fi nni sh.

M5, CLAGGETT: Oh, wow.

MR, RECHARDT: But | won't go

into details. Just follow ng up on your
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guestion and a couple of sort of nore
technical points, | think if, and it is a
really bigif, if you would consider ECL in
this country, drawing up fromthe Nordic and
Eur opean and international experiences, |
woul d say that you would need to go through
the type of sort of access that we were
outlining, which is consider sector, consider
the uses, |l ook at the representing of the body
that woul d seek to becone an ECL |icensing
body, and insure it all. And maybe those are
the sort of ingredients that you could cone up
Wit h.

But having said that, we have
al ready a coupl e of exanples where actually
ECL has been the foll owup owner sort of an
I ndustry agreenent what you were referring to
the MOU, the European MOU and what happened in
CGermany, actually broadcast as archives. O
there is a simlar process in the Nordic
countries where, actually, the industry first

negoti ated and then ECL was enacted after to
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support the industry agreenent between all the
st akehol ders. Maybe in those circunstances.

Maybe in those circunstances, ECL
coul d be sonething that works. But then it
really, | think, it has to be not only
construed, you need to have the safeguards.
| nmean it has to be supported by all the
partici pants.

M5. CLAGGETT: Thank you. Ariel
and then Jan and | think then we wll close it
of f and have audi ence questions or
partici pation.

MR KATZ: (Ckay, soO just about
the idea of narrow ng down to books and
libraries, educational institutions or
sonething like that, | want to make two
shocki ng revel ati ons and one trivial economc
observati on.

So the two shocking revel ati ons
are the followng. First, the resources and
budgets of libraries or universities and so on

are finite. They are |[imted and they are
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finite. There is only that nuch anount of
noney that they have at any given period.
Revel ati on nunber one.

Revel ati on nunber two: you can
only digitize, reuse, or whatever you do, with
what you actually have, with your actual
col | ections.

Now, if doing nore things with
what you actually have costs nore nobney
because you need to get |icenses for reusing
those things that you al ready have, and you
need to get it froma nonopoly, then trivial
econom ¢ point nunber one: if prices go up and
you have limted resources, you have | ess
nmoney to spend on other things. And that
nmeans, for libraries, that neans, again, the
nore it costs themto reuse their existing
materials, the | ess noney they have to spend
on new acqui sitions of new books.

Wiy is that in the interest of
known owners, known authors, and libraries, |

don't know. | don't think it is.
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MS. CLAGGETT: Jan and then |

will actually let Brandon and Jerker follow up
wth really very, very short comments as we
are getting ready for the audi ence.

MS. CONSTANTINE: It seens to ne
that a library who purports to want to give
uni versal access to its collection and has a
digital copy available to it, then it should
want to be able to do that in a perfect world.
Let's say noney is not an object. Here it is
an obj ect because they are not able to do that
because fair use doesn't allow themto do
t hat .

So, if alibrary wants to find a
ri ghts hol der, and apparently M ke nmay have a
way of doing that, it would seemthat a
registry of rights hol ders who would step
forward and say here is ny book, |I want the --
| amready to have the follow ng uses for it.

I f anyone cones to you and agrees to that,
then that is fine, they can use ny entire book

digitally and nmake it avail able for everybody
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in the world.

And | just want to comnment we
have a registry that The Authors Guild, The
Dramati st Guild, the ASJA, and the agents'
organi zati on devel oped in 1995. And we've
paid out $20 mllion to date. W have paid
over 10,000 authors, nenbers and nonnenbers.
And | ast year, we distributed about $2.8
mllion. And the principal people that we get
nmoney fromare the Authors Licensing and
Col l ecting Society under an extended
collective license and LIRA in the Netherl ands
for library I ending right paynents.

And we have 1.25 enpl oyees that
are doing this and we are very successful.
And we did a sanpling, and our success rate is
better than 80 percent in finding people whose
nanmes are given to us fromthese agencies as
bei ng owed noney fromforeign rights
or gani zati ons.

So, | think it would be nore

efficient and probably relatively inexpensive
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If you could set up a registry that would be
able to find people efficiently, quickly, and
al l ow much nore than the Hathi Trust case
al I ows now.

M5. CLAGGETT: Thank you. Ariel,

and then really briefly Jerker. And then we

have a few m nutes before the -- Brandon --
and then we have a few m nutes before -- we
will have |like a few m nutes for audi ence

questions. So, Brandon and then Jerker.

MR BUTLER  So, | just wanted to
point out that there is a really nice way that
the fair use and fair use dynam cs can work
together here. And that is that if you agree
with Professor Carroll, and | do, and with the
District Courts so far, that there are sone
ki nds of uses that are mass digitization uses
that are fair, then you get all this stuff
into the digital format that woul d not
ot herwi se be.

And you have peopl e, do-gooders

| i ke Hat hi Trust and craven nonopolists, or

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 249

however you would like to characterize them

i ke Google, they are digitizing for their own
reasons and they are clinbing this nountain of
chall enges in terns of getting stuff into the
di gital and di scoverable and seeable. So,
fair use gets you that far and no further.

So, the uses that are
contenpl ated short of the Googl e Books
settlenent are actually pretty nodest. Again
nobody except for the print-disabled -- who if
anybody deserves it, they do -- gets ful
access to this corpus. And then if you want
to do nore, then you have got to go and find
sonebody or hope that they find you. And,

I ncreasingly, they know who you are because
they are suing you.

So, there is a nice push-pul
going on here. That is, stuff that wouldn't
ot herwi se get digitized gets digitized for
good reasons that hurt no one. And then for
the further reasons that nake peopl e nervous,

you go out and get a license. | think that is
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actually not a terrible dynamc and that is
the dynam c we have right now.

M5. CLAGGETT: Yes, and | would
just follow up. The question, | think, one of
t he questions we are asking, though, do we
have an effective regine that allows you to go
out and get that license if you are wanting
to, for exanple, digitize and nake avail abl e
an entire collection where sone of those
owners may or nay not be | ocat abl e.

Jerker and then we will open it
up for a few m nutes of audi ence conments.

MR RYD N There is a consortium
i n Europe called eBook on Demand. It is
situated in Innsbruck. It has 35 libraries,
national libraries, research libraries. They
try to clear rights. It could sonetines take
up to six nonths and they still concl ude they
couldn't clear rights. The total of those
coll ections woul d anobunt to quite many books.

We are just, as far as funding,

I mean funding is never reason to violate the
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copyright or any other legislation. There is
not hing such as a free lunch, I amtold. But
I f you don't have the noney, you mght find
noney to have a private-public partnership.

We have, with one publishing house, Schibsted,
digitized sone three mllion newspaper pages.
The ECL, we need that to digitize and nake
available to -- send the files to the
publ i shi ng house. And we bound it and it goes
to anot her publishing house al nost the sane
anount of newspaper pages.

The first agreenent woul d anount
to some 30 mllion copyright-protected works.
| can't inmagi ne anyone who woul d have the
staff to manually clear the rights of those
wor ks, articles which go way, way back. But
I f anyone could find a way, they would pl ease
find the nodel.

But as | see it, it is collective
i censing you could resort to because the
transaction costs, going about that, would be

so high, it would never happen.
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M5. CLAGCGETT: Thank you. And

now we will open it up. W only have a few
mnutes. W will open it up for a few
audi ence questions. Cene.

MR MOPSIK: So, ny comments are
directed specifically related to collective
| i censing, photo space, not archiving or
preservation use. And | guess in the best of
all worlds, I would say our nenbers woul d
prefer to have a rights-nanaged |icense usage
for their inmages. But | guess | would say
that in the photo space, specifically, there
is a market failure right now and that in the
secondary rights, so the secondary |icensing
of images, | would say that the vast ngjority
of those inmages right now, that those needs
are being fulfilled by theft of imges, theft
of service.

And there are any nunber of
busi ness nodel s that are built on the display
and transm ssion of imges w thout any

conpensati on goi ng back to rights hol ders and
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t hat perhaps sone form of collective |licensing
woul d be a solution for those secondary uses.

M5. CLAGGETT: Thank you.

Carrie.

M5. DEVORAH: Hi. Follow ng up
on points the others nade, a quick
I ntroduction and points.

Addressing foreigners, | ama
former nmenber of the NUJ. | have covered news
in the UK, Ireland, and parts of Asia plus.

Addr essi ng point one is authors'
contracts allow the publisher to produce the

book in alternative formats. You have to pay

the author and illustrator. They are
contracted royalties. It should not be for
free.

Two, there is a lot of chuckling
goi ng on about nuseuns and artifacts. Let ne
make the point that there is a continuing and
ongoi ng effort by countries to repatriate
their icons and artifacts that are in nmuseum

collections. Case in point, Mnunent Men with
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CGeorge d ooney.

Three, respecting entities that
set up nodels and now don't want to pay the
royal ties due, you sort of put the cart before
the horse, know ng all along that the works
bel ong to ot hers.

And four, to whonever had said if
you have | ess noney by paying content owners
their royalties, it is not that it is not the
concern of the content owner, because in not
paying royalties to the content owner, they
have | ess noney, too.

So t hank you.

M5. CLAGGETT: Thank you. So
right now we are going to take a very short
15-m nute break and get ready for our next
panel to continue our discussion of ECL.

We also will have a sign-up sheet
outside for those audi ence partici pants who
have not had a chance to speak yet because our
| ast panel wll just be audi ence participation

at four o'clock.
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(Wher eupon, the foregoing matter went off the
record at 2:16 p.m and went back on the
record at 2:29 p.m)

M5, CLAGGETT: Al right, we wll
start off with, again, the normal housekeepi ng
rules. As we had nentioned before, this panel
di scussion is being video recorded by the
Li brary of Congress. There will be a short
guestion and answer period at the end of the
session. |If you decide to participate in that
guestion and answer period, you are giving us
perm ssion to include your question or
comments in future webcasts and broadcasts.

At this time, | would like to ask
you to turn off any cell phones or electronic
devices that mght interfere with the
recording of this event.

This session, basically, can
probably be seen as a continuation of the |ast
session. And this is that we have tal ked
about ECL as a possible solution nore broadly

in the | ast session, and now we want to ki nd
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of focus a little bit nore on the details as
to whether we would be able to devel op sone
type of ECL solution in the United States. One
of the issues that we touched upon in the |ast
session was that, again, any solution cannot
be a one-size-fits-all solution but, instead,
shoul d take account of different types of
wor ks, different types of uses, and be
narrowmy tailored to an actual instance of
mar ket fail ure.

So, we want to really focus in on
that type of detail. Are there specific
I nstances of market failure? |If so, should an
ECL solution be done in those instances? Wat
are those instances? |Is it an instance of
mass digitization of books, of journal
articles? Wat types of uses should it apply
to commercial versus non-comrercial ?

So, nore specifically, we really
wanted to explore if the United States wanted
to try to develop an ECL nodel, what are the

specific things that they should consider and
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how shoul d we go about that approach?

Before we begin, we will do a
qui ck round of introductions, starting with
Casey.

MR RAE: Casey Rae from Future
of Music Coalition.

M5. DEVORAH. Carrie Devorah
Center for Copyright Integrity.

MR HI LL: Doug Hi I I,

Ri ght sAssi st .

M5. CLAGGETT: And just a quick
heads up. Except for ours, unfortunately, you
have to push the button down and there shoul d
be a green light that cones on in order to use
t he m ke.

M5. LEVINE: |'mgetting very
good at pushing buttons. Melissa Levine,

Uni versity of M chigan Library.

M5. PILCH Janice Pilch, Rutgers
Uni versity Libraries.

MR RUSHI NG  Col in Rushing,

SoundExchange.

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 258
MR LEHVAN: Bruce Lehnan,

Medical Illustrators -- Association of Medi cal
Illustrators. Sorry.

MR. BARNES: G eg Barnes, D gital
Medi a Associ ati on.

MR, KATZ: Just intinme. Ariel
Katz, University of Toronto.

MR. HABER  Fred Haber, Copyright
Cl earance Center.

MR. PERLMAN: Vic Perl man,
American Society of Media Phot ographers.

M5. SHANNON: Sal | ey Shannon,
Anmerican Society of Journalists and Aut hors.

MR STEIN. Geg Stein, Tulane
Uni versity.

M5. CHERTKOF: Susan Chertkof,
Recordi ng I ndustry Associ ation of Anerica.

MR. RYD N.  Jerker RYD N,
National Library of Sweden, Senior Legal
Advi sor.

M5. CLAGGETT: Geat. And again,

we want to continue on the discussion. So, we
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want to get a little bit away from | suppose,
the just general question as to whether ECL
shoul d or should not take place in the United
States. W heard a | ot of concerns about ECL,
and so we will definitely take that into
account, obviously, as we assess. And if you
have additional comments on a general |evel

i ke that, we certainly want to hear from you
in ternms of concerns wwth ECL overall. But
now we want to see if we can drill down a
little bit, as | said, into are there nore
narrow areas where ECL m ght be appropriate.
And if so, what are those areas and how m ght
we actually structure any ECL regine in the
Uni ted States.

So, | wll open up first. Are
there are nore narrow areas that people think
ECL shoul d be considered in the United States?
And if so, what type of structure do people
think the United States should consider in
adopting a nore narrow ECL focus? | wll

start wwth Gegqg.
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MR STEIN. Thank you. | think,

first of all, orphan works specifically, as
opposed to the mass digitization part of the
problem would be specifically useful to use
ECL as a solution. And a few of the things
that, in ny research that | did at Tul ane Law,
that | found, especially fromthe Googl e Books
settlenent that was instructive, there were a
few things that caused that nmass digitization
project in sone of the -- in the court
deci si ons where orphan works was really an
I ssue.

So, first of all, wth the
settlenent that was kind of a de facto ECL,
t he orphan works issue and the fact that it
was an opt-out systemnade it very difficult
because, as we said, orphan works, the rights
hol ders aren't there to opt out. And that is
one of the reasons why the settlenent fail ed.

So, one thing that | woul d
suggest the Copyright Ofice ook into is that

I nstead of having an opt-out systemt hat
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I nstead you al |l ow or phan wor ks holders, if you
were to have an ECL for orphan works, to cone
forward later on, still using that |icense

t hat was negotiated under the ECL and use that
as a reasonabl eness standard.

I f the copyright holder wants to
come forward | ater, the orphan works copyright
hol der cones forward | ater and wants to
chal | enge the reasonabl eness of that |icense
as used in their situation, they can do that
in court and you could have a rebuttable
presunption that the Iicense that was
establ i shed under the ECL for the orphan work
was reasonabl e.

And then secondly, another thing
fromthe Googl e Books settlenent, there were
a few parties involved -- the Authors Cuild,
the publishers. And | would just warn that
the U S. Copyright Ofice if they were allowed
to -- if you gave yourself the rul enaking
authority to designate the parties that would

negotiate that ECL -- that you look into
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exactly which parties are being represented by
those interest groups.

I n the Googl e Books settlenent,
for exanple, the publishers settled out before
the authors did. The authors remained in the
suit. So, just nmake sure that it is clear who
the parties are representing and whose
Interest they are representing.

M5. CLAGGETT: Ckay, Vic, then
Carrie, then Doug, and then Jani ce.

MR. PERLMAN: Let nme go to the
overal |l question about ECL. Fromthe panel we
just heard, | heard a nunber of negative
comments about ECL fromthe rights hol der
side. | heard a nunber of negative comments
fromthe user side. And it rem nded ne of the
ol d adage that when you are trying to
negotiate a settlenent, if everybody hates it,
it is probably fair.

If there is any nmediumin which
there is a breakdown in the nmarketplace, it is

I n the photography world, particularly in the
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internet world. Search engi nes based on inmage
recognition tell us that sonething |ike at

| east 80 percent of the inmages that appear on
the web are there w thout authorization.
Everybody that uses the web seens to
understand that stealing a novie is piracy,
stealing nmusic is piracy. They may choose to
do it anyway, but at |east they know that.

But when it cones to photographs, sonehow
there is this al cheny under which once a
phot ogr aph appears on the web it becones
automatically part of the public domain.

This situation kind of rem nded
me of the first Wodstock concert when
everybody was supposed to have a ticket and go
in through the gate and pay. And the system
just didn't work. There were too nmany people
who wanted to get in there all at once. The
fences weren't adequate and the whol e thing
just collapsed. And a half mllion people,
nost of whomdidn't pay, canme in and just

crushed t hrough.
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So, trying to anal ogi ze that to
the current situation, I'mtrying to figure
out well, what could they have done? One
possibility was, obviously, to build up prison
wal Is. That is not going to work in an
I nternet context, even if it were practical in
a brick and nortar world.

The ot her one woul d have been to
set up sone kind of an E-ZPass, automatic tol
paynment on the highway |l eading in. So, |
started to think about, well what is |ike that
in our world and it occurred to nme and sone of
our col |l eagues that sone people are doing that
already in the nusic space and that is in the
form of SoundExchange. And Colin may say that
the worst thing you could would be to set up
a SoundExchange type of operation for
phot ogr aphs but, based on what we are hearing
and seeing right now, that to ne seens to be
t he | ogi cal approach

And as Gene nentioned in the | ast

comment, we are tal king about secondary
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licensing here, not primary |icensing.

M5. CLAGGETT: Carrie.

M5. DEVORAH: |'mright handed.
| tend to wite better than just speaking off
the cuff. | amall about licensing. | amall
about keeping ny royalties. | have no
Interest in anybody licensing for nme or ny
| i censi ng anyone else. | choose to nentor,
and the last thing | need is an agent and yet
one nore person to have conplications wth.

While prior panelists did their
job of pronoting their constituents,
understand and I'mgoing to say this over and
over again, there is only one wheel and many
vari ations thereof.

The conversations here have
focused on guilds and | awers and conpletely
ignoring that along with P theft online, is
also ID theft online, which is who we are. W
are the identity of our works.

And this has also grown into an

area now exponentially bundling our data onto
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the sites |ike Spokeo who are chall enging the
FCC.

Understand that a settl enent
after a lawsuit is not collective |icensing,
nor is it a precedent for collective
licensing. It is paying for your crine at a
reduced rate.

And while we are tal king about
or phan works, there is no such thing as an
orphan work. Every piece that is created has
a nommy or a daddy whose netadata is being
actively scraped at the back of the content by
the tech conpani es who should be in this room
with us, their CEGCs, not their lawers. Fair
use states very clearly if you cost soneone
their ability to make their living, it is not
fair use.

And al so, if hel pi ng peopl e steal
content by providing the nechanismto steal
wi th, and guide people through it, click on ny
i mage, pull it off your desktop, infringenent.

So, it is being conplicit to acrine. It is
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a conspiracy to commt a crinme. So, there
really is no safe harbor either. And there
woul d be no conversation of orphan works if
you required that the private conpany
technol ogi es that we all inplenent the
technol ogi es we know exist. |If you go onto a
website, a box pops up. You have to click it
off. There are sites, try as hard as you wll
to copy a phrase and then to work with it, you
can't copy it. You should be forcing your
things to be activated to mtigate the issues
and conversati ons ongoi ng now.

So, | recommend that what you
ought to consider in the future is to these
tables bring the CEGCs, bring the venture
capitalists who thinks it is a hoot to toss
mllions of dollars at the technol ogi es that
we are placing and playing catch up to. And
then | would also bring in nore of the arts'
creators. | wll give you nanes of people who
are launching suits tine after tine.

M5. CLAGGETT: Thank you. Doug?
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MR HLL: | have to concur that

the issue, as | see it fromworking as
strictly m ddl eman between copyright hol ders
and those who would |ike to use that content,
Is that the users of the content now have
licenses that say | can use this imge in
perpetuity anywhere in the universe, no | onger
just in the United States or North Anerica or
in the English | anguage.

So, we have allowed the users to
be able to create |icense nmechani sns that
facilitate their use going forward, which is
fine as long as there i s adequate
conpensati on

But | have to concur that there
shoul d be a pronul gation by the Copyright
O fice that says stripping out netadata i s an
intent to infringe the copyright, period. No
guestion if you do that, you will change the
rules of the ganme quickly. W need to al so
get the technol ogy caught up so that there

aren't orphan works.
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An agreenent for copyright shoul d
i nclude the entire termof the copyright and
al | possible outcones that m ght occur. So,

It just can't be that the copyright user says
that the person who is purchasing the
copyright to be able to create content can
protect it thensel ves, they have to protect
the copyright of the individual. So, it has
to say if nmy firmgoes bankrupt, this
copyright reverts to you. You wll begin to
elimnate these problens that | run into al
the tinme where no one really knows what to do.
And it is not just individual users, but |arge
organi zations. National Geographic has a
group of inmages they have no idea whether they
own the rights to.

M5. CLAGGETT: Thank you. | wll
just say | know that there are a | ot of broad
guestions and conversations that we have had
earlier. For this panel, we do really want to
focus on what structure, if any, we would have

in an ECL. So, we want sonme comments al ong
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that line as well.

Jani ce and then Ariel.

M5. PILCH I n speaking about the
structure, and | should say that | don't
really have a definite opinion on this issue
but it seens like it would be very hard to
structure in this country because we don't
have a great tradition of this.

But, very inportant to establish
what we are tal king about, | don't think we
can di scuss published books in the sane way
t hat we di scussed unpublished nmaterials, for
anong ot her reasons, if an extended collective
i censing regine extended to all photographs
ever nmade by any citizen, any person, any
picture ever taken, any letter ever witten,
then you can't do that. And what CMO woul d
take care of that? Published works are a
separate issue.

In fact, | think that nost
ext ended coll ective licensing regines don't

deal with unpublished works, if | amcorrect.
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MR, RYD N: That is correct. | t

IS the prerogative of the author to nmake
available to the public. That is his or her
deci si on.

M5. PILCH  The right of first
consent to publication. That is the issue
t here.

The other is CM3s are forned by
a substantial nunmber of nenbers, usually of
prof essi onal groups. Everyone in this room
represents professional creators and it is a
different thing when you are dealing wth just
peopl e who do things for amateur reasons. And
so, for those two reasons to begin, it is
difficult.

Moving on fromthere, if you
didn't have an extended collective |icensing
regi ne, then perhaps we are tal king about --
no, then you are getting into books. So,
let's just tal k about published works. And
then we coul d di scuss the Googl e Books

settlement as a possible nodel, | suppose. |
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do li ke the idea that Brandon brought up

before, of having a conbi nation of solutions.

| sketched out this kind of a diagram \Wat
woul d be if you had -- because you are talking
about the digitization preservation dark

archi ve, then opening up, making it avail able
to the public. And beyond that, subsequent
uses, either by institutions or by

I ndi viduals, | suppose. W haven't even

tal ked about that.

Either both the digitization and
t he subsequent uses could be a |icensing
reginme. | don't think that would work very
wel | because libraries don't have the nobney to
pay for the licensing of the digitization. |
t hi nk we have established that.

How about digitization under an
exception and subsequent uses governed by
licensing? That is Brandon's idea, and |
think that is al nost where the Section 108
study group got. Al nobst, not quite.

Digitization under a |icensing,
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subsequent uses by an exception, that is kind
of illogical. Both digitization and
subsequent use governed by an exception, |
think that takes us to where fair use m ght
just be too broadly defined.

And so goi ng back to Brandon's
idea, | think that is a productive idea for
publ i shed works.

M5. CLAGGETT: And | just had one
quick followup on that. So, you said an
exception plus perhaps licensing. Wre you
tal king about direct licensing or extended
collective licensing to fill in that gap?

M5. PILCH |I'mnot sure.

M5. CLAGGETT: Okay. Ariel, then
Bruce.

M5. SHANNON: Excuse ne. Poi nt
of procedure. For those of us who coul dn't
get into the roomwhen Brandon was tal ki ng,
woul d you sunmari ze what you sai d?

M5. CLAGGETT: Brandon, do you

want to do that? There is an extra slot right
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here, Brandon, if you want to cone up.

MR BUTLER  Hey, happy to join
you guys. Very, very briefly, the idea was at
a very, very high level that there is two
kinds of justifications for use, fair use or
an actual license either froma collective or
from an individual person that is not
conpul sory and not extended.

And that the world we are |iving
In now, apparently, seens to be that, and if
the District Court cases are going to continue
to go the way they are going, is that nass
digitization can be conducted by |ibraries.
You can get stuff from paper onto hard drives,
which is great and inportant, and a collective
action problemthat is not going to get solved
ot herw se. But then what happens next is
sonething that we are all just going to have
to fight about.

And | was just proposing that how
far you can go frommass digitization to

accessing different fora and for different
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reasons is sonething that we can fight out in
the courts under the rubric of fair use and if
that is actually a not terribly bad
alternative to an ECL or a simlar regine.

Fromearlier nmention by others,
Googl e peopl e have plenty of case | aw.

M5. CLAGGETT: Well and that is
actually one of the reasons why we are here.
Is there a reason, a public policy reason, to
try to avoid having to fight it out in the
courts and risk uncertain decisions and
varying decisions across Crcuits in different
states and actually have a broad-based | aw
that would apply in that gray area.

Ariel and then Bruce.

MR KATZ: kay, three really
qui ck comment s.

One in response to M. Perlman's.
If | heard you correctly, you indicated that
phot ography m ght be an area that ECL m ght be
a good idea. As far as | recall, | think that

t he UK phot ographers' organi zati on have been
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one of the nost vocal opponents of the new
British ECL schene. So, | think it is kind of
Interesting to see what i s going on, what
their views were. | don't know what the
answer 1s.

The other, in response to M.
Stein, about the benchmark of reasonabl eness,
| do not think that if there is a voluntary
ECL, if they charge things, that should be
consi dered as a benchmark for what is
reasonable for two reasons. One is that
actual ly ASCAP, which is an exanple of
enduring collecting society, not ECL but
col l ecting society, under their antitrust
consent decrees, ASCAP actually has the burden
of establishing that the fees that its
requests are reasonable. That is part of the
consent decree. And that makes sense because,
again, there are nonopolies that aren't really
subject to significant market discipline and
that is why the consent decree puts the onus

on t hem
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Second, going back to one of ny
comrents in the norning, why do we have orphan
wor ks? Largely because the owners of those
wor ks don't really anticipate to generate
enough future revenue streamto nake it worth
their while to maintain thenselves | ocatable.
That suggests that what is the reasonabl e
royalty, and the only royalty for danmages in
copyright is okay, what would be the
royalties, had the |icense been in place. But
by their own behavior, they kind of indicate
that that is probably very | ow

And the |ast point, | think that
the Copyright Ofice initial approach, about
maybe with sone tweak about the renedy
tweaki ng, gets the best out of it. It gets
t he advant ages, or sone of the advantages, of
ECL in the sense that it renoved the threats
of disproportional penalties, which keeps
peopl e away fromusing works, so it takes that
away by tweaking the renedies. And it also

preserves the kind of bilateral relationship
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bet ween an owner and the user in a market
system wi t hout having the need to take care
all of the how you structure a nonopolistic
entity and overseeing it, and setting the
royalties and all of that. So, you get al

t he goods w thout the down side. And I think
that is the best approach.

M5. CLAGGETT: Thank you and | am
aware of the nunber of people who want to
respond. Bruce and then Casey.

MR, LEHMAN:. Thank you. First of
all, I would like to start wwth a definition.
| am not sure that the announcenent really
gave a clear definition of what we nean by
extended collective licensing. So, | wll try
to describe what | think we are tal ki ng about
her e.

| think when we are tal king about
an extended collective licensing |icense, we
are tal king about a license that, in this
case, would be established by | aw because we

are tal king about a potential statutory
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change, and it would be a collective |icense.
And we have a | ot of experience with
collective licensing for many years.

But, what makes an extended
collective license is that it covers people
who haven't directly been given authorization
for the licensing organization or the
licensing systemto represent them So, that
is what we are tal ki ng about.

O course, we have a | ot of
experience, a |long experience in the United
States, with collective licensing -- perhaps
not as extensive as Europe, but we have an
ext ensi ve experience. And for the nobst part,
the system here, since we don't have culture
mnistries or anything, has largely been a
systemthat sort of arose on an ad hoc basis
and a lot of it was just driven by
i ndi viduals, industries, and so on, w thout
governnent intervention.

The cl osest thing we have here,

or maybe they are extended collective
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licenses, in the United States are the
statutory |licenses. Now, when | started out
in this business, there were conpul sory
licenses. But because of the Berne
Convention, we had to nmake theminto statutory
license. Then to sone degree, they aren't
quite exactly conpul sory because it is a
system that encourages parties to work things
out and then the Copyright Royalty Board steps
i n when they can't do that. But in the end,
everyone is sort of bound by the decision.

And we have several |ong-standing
collective statutory licenses. | think the
ol dest one is Section 114, which is the
nmechani cal |icense -- 115 -- sorry, 115. And
t hat cane about because copyright owners | ost
a case, Wiite-Smth v. Apollo, and then they
ended up not having any protection.

And so Congress then stepped in
and said okay, we are going to protect you.
But since you | ost your case, we are going to

kind of give you limted protection. And that
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cane in the formof a conpul sory |icense,
where Congress actually set the anount that
was to be paid for each piano player role to
the nusic publisher, and then that continued
i n the sound recording industry.

Then, we have Section 111. And
Section 111 cane about again because of
[itigation where audiovisual rights hol ders
wanted to -- asserted that they had an
exclusive right over the retransm ssion of
cable television signals and that went up in
two cases to the Suprene Court and the Suprene
Court said, no, you don't. And so again,
Congress had to stuff the genie back into the
bottle. So, they said okay, well we wll give
you -- and by the way, cable television, in
that case, agreed to do it. So it was an
I ndustry agreenent and they agreed to do it to
achi eve industrial peace so that they could
build out their urban systens and so on. But
that was, again, a case where the rights

hol ders started out with nothing and they got
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sonet hi ng but not everything.

And then the sane thing is true
of the Section 118 license for public
br oadcasting, where there was no right for
not-for-profit uses wth nusic and, in 1976,
It was agreed, sone not-for-profit users
agreed to liability but only wwth a conpul sory
license, again, where ultimately then the
copyright tribunal and then the Copyri ght
Royal ty Board woul d protect them from abuse.

The inportant thing about al
three of those is that they were cases where
there was no -- where clearly the courts had
ruled that there was no right. And | don't
think we are dealing wth that here.

So, | think we have to keep in
mnd this is a nmuch, nuch different system
And if we have any kind of mandatory |icense,
we are going to be on new ground.

Now, | won't go into it very nuch
because ot her people have reiterated it, but

certainly in terns of nedical illustrators,
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there is obviously a huge difference between
the primary market and the so-call ed secondary
market. Cbviously, the primary concern is
that the primary market remain available to
them and that works that get out onto the
I nternet and then becone orphan or whatever,
don't end up conpeting with their basic
busi ness.

But on the other hand, there are
a |l ot of secondary uses that could be Ilicensed
nore efficiently and actually would be a
W n-wi n situation because people woul d get
i censed use and the rights holders would
actually get sone noney that they are not
getting right now. And those secondary uses,
a lot of them we have heard about here --
certainly archival use, library use. But one
of the things, | think, in the last go around
that was a cause c | bre with sone peopl e was
that col |l ege students wouldn't be able to
wite term papers because they woul dn't be

able to get stuff. Well, you know, this could
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address that situation

The problemin all of this is
that if you have got any kind of collective
i cense, who is going to pay the noney?

Now, when we originally -- | have
to say | was very much invol ved, as sone of
you know, in the creation of the DMCA. That
started out with a white paper that was put
out by the Executive --

M5. CLAGGETT: Bruce, | amsorry
tointerrupt. | amgoing to ask you to wap
it up really quick because | know we have a
| ot of other people.

MR LEHMAN.  Well, | know you do
but --

M5. CLAGGETT: So, | just want to
make sure that we can hear from everybody.

MR LEHMAN: Yes, and | wll wap
up and | really probably don't need to say
much.

The problem-- what | actually

had envi sioned back in the '"90s is that we
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woul dn't need any of these because we would
have a system of mcro-licensing. But that
only becones possible if the people who
control the pipe do the mcro-licensing. And
there is going to be a hearing later this
week, | believe, on Section 512.

M5. CLAGGETT: On Thursday, yes.

MR, LEHMAN:. Yes, and the PTO
actually is also having a hearing, sort of a
related hearing later in the nonth. And that
cane about because the people who control the
pi pe said no, we don't want to be bot hered.
So, we have the access provider exenption.

So, | think, because of that,
sone kind of statutory |license may be
appropriate, as long as it observes certain
principles and that one that it applies only
to the secondary uses of the kind that |
descri bed.

But, this is the nost inportant
thing of all, is that the primary test for any

licensing systemis that the rights hol ders
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have to get the noney. Now, we have systens

ri ght now. Publishers get noney fromthe CCC.
Conposers and lyricists get noney from ASCAP
and BM. Sound recording interests get noney
from SoundExchange. Publishers get noney from
Harry Fox agency. And so everybody is fairly
happy.

But visual artists and
particularly nmedical illustrators are getting
no noney from anybody, in spite of the fact,
by the way, that extended collective |icensing
systens are in place in Europe for which they
are entitled to incone but they are not
getting it, even though that is not a
reci procal right. It is a national treatnent
right. And why can't they do it? It is
because they don't have the noney to set up
the society.

So, it is really all about the
nmoney and making sure that there is a system
where they can get paid.

M5. CLAGGETT: Thank you. | know
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we have a | ot of people waiting to speak. So,
I wll go, | think it was Casey next.

MR RAE: So, | will talk
super-fast.

M5. CLAGGETT: O otherw se, |
w Il have to start holding up the one mnute
si gns.

MR RAE: Yes, | amin the speedy
phase of the cold nedicine. So, that should
wor k for ne.

| am going to tal k about nusic.
Surprise, surprise. | think one of the
Issues, if | were to create two huge buckets,
we have got an issue of access. W want to
facilitate and expand access to expressive
works as we are making this mgration to
digital, which is maybe taking a little bit
| onger than fol ks |ike Bruce expected back in
the DMCA drafting days. And then you have the
I ssue of conpensation. So, how does that
noney get divvied up to the rights hol ders,

and to ne, nore inportantly, the creators and
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t he aut hors.

You know, | think putting this in
an orphan works context, we should be | ooking
again to find out ways to not have orphan
works in the future. That should be a primary
goal. Right? To ne, there are two ways that
you can go about that. One would be having
nore accurate systens to track ownership
transactions and not just commercial public
transactions. In nusic, we have had
tremendous difficulties over the years. | am
| ooking at Susan -- just kidding. See, | told
you | was going to talk fast.

We have had trenmendous difficulty
over the years keeping track of ownership with
nmergers and acqui sitions of record | abels and
publ i shers.

Now, we do have technol ogi es that
are com ng and sone of themare getting sorted
out right now That could track through
decentral i zed nmechani sns or broad distributed

| edgers, track these ownership things as they
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happen to nmake sure that when sonebody needs
to get paid, they know who the | ast person
t hat owned the copyright was.

Now, sone fol ks m ght not |ike
systens |ike that, because then you woul d have
to pay people what they are supposed to be
pai d under the terns of the contract.

The other side of this is
interoperability. This would be maybe the
public-facing systemor at |east the system
that would work for licensees. |Interoperable
dat abases wth uniformdata standards that are
searchable to facilitate Iicenses. Now,
whet her that is a conpul sory license, a

statutory license, a voluntary |icense, or an

opt-in, opt-out universe, an |la carte, the
systens will serve us better if we actually
build them

Since | have been doing this work
for about seven years, | have heard pretty
much every year, every nusic conference that

| go to, oh, the global voluntary database
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registry will be in about three to five years.
| am goi ng on year eight here and we stil
don't have them So, either sonebody is just
enjoying stalling this for purposes that |
can't divine or -- | don't think

technol ogically, they are fundanentally that
hard to build.

But | think, in order to solve
the problens of the future, we need to start
t hi nki ng about a world w thout orphan work
wor ks and not just what we do to retroactively
fix the issue that we have fromthe anal og
age.

M5. CLAGGETT: Thank you. Geg?

MR, STEIN. That was fast. Thank
you.

To kind of piggyback on to what
you were saying, M. Rae, | think that
conpensation that is then collected through
maybe an ECL, either the principal or interest
after that noney is collected into a trust

account could be used for things |ike
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registries of authors and owners. It could
al so be used for finding orphan works owners
as well. And that could be sonething that the
Copyright O fice could | ook into.

In ternms of how an orphan works
ECL would be different froma collective
licensing systemlike ASCAP, it is very
difficult to go ahead and have the discussion
of what a reasonable royalty would be, if you
don't know who the copyright holders are. And
that is the difference. That is what an
extended coll ective |icensing system woul d be.

So, the idea would be to have an
I dea of what that reasonable royalty woul d
| ook I'i ke by Iooking to all of the other
owners that you know of. Once you have that
as a baseline and also all ow ng owners that
step in, orphan works owners that step in
| ater on, to challenge that if they don't
think that is fair.

| think that at |ast goes part of

the way towards bal ancing those two interests.
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M5. CLAGGETT: Thank you. And |

know | have a long list of people. Jerker, |
t hi nk, was next.

MR RYDN Wll, it is very good
If you are trying to reduce the probl em of
or phan works. But since rights are
transferred under sone corporate regi nes back

to the witer and that author is dead, it iIs

the children. |If those children are dead, you
will nost likely find yourself in the future
that you have, in the future, still orphan
works that will still exist.

As far as contracts, you don't
sign a contract, acquire rights for eternity.
It is like a television producer, because you
require the rights you need. You are not
willing to pay for nuch nore.

So, like broadcasters will find
t hensel ves that they don't have an agreenent
that will cover that kind of usage. It was an
old agreenent. And it would be very good if

you could trace the rights hol der and the ones
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who have the right license. But | still think

in the future, you wll have the sane probl em
even when you have el ectroni c works because
you have -- people die. That is a problem
but they do.

M5. CLAGGETT: Unfortunately, for
now. Mybe we will be able to deal wth that
I n our next roundtable.

| amgoing to go to Carrie, Vic,
then Susan, Fred, Colin, and Sall ey.

M5. DEVORAH. Well a coupl e of
points. | wll try to make them all quick

Peopl e are savvy nowadays. First
point to nake, people are savvy nowadays.

They wite everything into trusts and they
donate things away so institutions are
benefited for life.

Vi ¢ does not speak for ny
community. | aman alumi of the Wite House
Press Phot ographers Association. Many of us
are freelance and any tine you want the arts

creators to cone in a panel before you, | wll
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bring themin and you will hear firsthand how
nobody wants nore governnent and nore
intrusion in our ability to make our i ving.

Ariel, are you telling ne that if
| see a backpack there, that | can walk up and
take it because it doesn't have your nane or
your hand on it?

And in terns of an inmage --

MR KATZ: Do you want an answer?

M5. CLAGGETT: No. W don't. W
don't want an answer.

M5. DEVORAH: The poi nt being,
you don't want ne to do that so nor should
anybody do that.

MR, KATZ: How do you know? |
didn't give you an answer.

M5. CLAGGETT: No, we have got to
make sure that we keep focusing on the
structure of the ECL.

M5. DEVORAH: In terns of what
I mages are inportant, let nme rem nd people

that a few years ago Justin Bieber was just a
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kid on YouTube. So, every inage has potenti al
when it finds the resonating audi ence.

What | want the USPTO to wal k
away fromis |ook at, there is no borders in
this internet age. Everything is --

M5. CLAGGETT: The Copyri ght
Ofice.

M5. DEVORAH. Excuse ne. The
USPTO and the Copyright O fice. | apol ogize.
But there are no borders anynore. So anything
we do is everywhere within an instant. And
the Copyright Ofice, the USPTO the FTC, the
FCC are all neutered agencies which have the
requi renment to inplenent regul ation but you do
not have an enforcenent arm

| do think you need to bring to
your next table |law enforcenent. | wll
personal ly introduce you to the guys from | CE
the FBI, all of the others that are entrusted
wth having to do the dirty groundwork to
I npl enment our rights protection and | think

that will flesh out the voice for you.
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M5. CLAGGETT: Thank you. | have

Vic, Susan, Fred, Colin, and Sall ey.

MR, PERLMAN. To respond to a few
points -- as to why orphan works exist, |
think that the idea that people who created
those works don't care about themis a crock,
at best. At |east in the photography space,
or phan wor ks exi st because the work and the
attribution information are al nost
automatically separated in a huge nunber of
contexts and very easily separated, whether
intentionally or inadvertently.

As to our fellow photographers in
Britain, it has been a while since | was
reading their comments. M recollectionis
that they were opposed to earlier versions.

I don't know what their final bottomline was.
It may conme down to differences in the rights
bei ng granted under the different regi nes and
it my be a difference in the sense that our
view is that getting sone conpensation is

better than getting no conpensation for

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 297

sonet hing that is happeni ng anyway.

For drilling down, | thought I
had done that to sone extent by referring
specifically to SoundExchange but in our view,
an ECL regine would be a secondary license to
I ndi vi dual s for non-revenue,
noncommer ci al -type uses. As to who pays, it
woul d be essentially the aggregators of those
I mages.

And finally, | have to say that
ny head expl odes when | hear the nuseum and
library comunities say that they can't afford
to pay licensing fees. |If they can't afford
the brick and nortar building, they don't
build it. |If they can't afford the conputer
system they don't put it in. |If they can't
afford to acquire the print collections, they
don't acquire them |If you can't afford to
i cense these i mages, you don't |icense them

M5. CLAGGETT: Thank you. Thank
you very nuch for your specific comments in

terns of what your approach woul d be on an
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ECL. | do want to see if we can get sone nore
specific comments in ternms of what would the
structure | ook |ike.

So, | have Susan, Fred, Colin,
Sall ey, and G eg.

M5. CHERTKOF: Hi, thanks. |
just have three very quick coments. First,
you had started off this panel by asking
whet her there was different sectors or
different markets where ECL nay or may not be
relevant. And | just wanted to go on the
record as we think for the recorded nusic
I ndustry, there is absolutely zero need. The
market is working really well. There are
numer ous services that have tens of mllions
of digitized sound recordings that are
avail able. There is free services. There is
paid services. There is all manner of digital
musi c services. And so if you are doing this
on a sector-by-sector basis, you can | eave our
sector out.

The next point that | wanted to
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make was one thing that you m ght consider, a
nunmber of people have tal ked about voluntary
licensing being far -- voluntary collective
licensing -- being far preferable to any sort
of governnent mandated col |l ective |icensing
system And | think voluntary collective
licensing really can work

A big obstacle to that are the
antitrust laws. And if you are really | ooking
to facilitate collective licensing and to do
it on a voluntary basis that doesn't involve
gover nnent mandates that nake, it seens |ike,
al nost everyone's hair stand on end, you m ght
want to | ook at ways that you m ght anend the
antitrust laws to facilitate voluntary
coll ective |icensing.

M5. CLAGGETT: | expect that
woul d make a | ot of other people's hair stand
on end, in terns of anmending the antitrust
| aws, but conti nue.

M5. CHERTKOF: Well, it could be

a narrow anendnent. But | nmean we bunp up
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against it all the tine. | nmean you woul dn't
beli eve how many calls |, personally, receive
every week asking why it is not easier to have
sone sort of online database where you can
just go and get |icenses for nusic and have a
unitary price. And the answer is because
there is antitrust |aws that prevent
conpetitors fromgetting together and setting
a price.

And then the last point | want to
make, which is a little bit of a tangent but
just to respond to Casey about data -- is |
think you are underestinmating the conplexity
of data in the nusic industry. What you have
IS, in nost cases, the publishing is split in
any nunber of ways. | nean, you can have
seven rights owners on the publishing side.
And you need to figure out who they all are
and what shares they each have and how you
mat ch that up against the recordings, and |
think that sone of the slowtine to market on

the nusic data front.
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M5. CLAGGETT: kay, thank you.

I think we had Fred next and then Colin.

MR, HABER H . At Copyright
Cl earance, we are actually trying to act as a
col | ecti ve managenent organization. | am not
going to -- I"'msure Colin is going to have
sone other things to add to this as well and
| amgoing to tie together a couple of other
t hi ngs that have been said.

W work very hard to find parents
of orphan works. W are doing this all the
time. W are doing it in the text world,
primarily. It is hard. You need netadata.
You need dat abases that are | arge and that we
buil d oursel ves fromsnall er databases. You
do need the interoperability anong dat abases
because the nunber of tines that we represent
ourselves as a text licensing organization get
guesti ons about nusic and novi es and
tel evision and everything else is renmarkabl e
because people don't nmake that distinction.

| think one of the things that we
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have tal ked about here is sort of not com ng
up with a one-size-fits-all kind of nodel and
we are tal king about different kinds of works.
One of the things that we have | earned over
time is that you al so have to be very carefu
of what rights you are tal king about.

I f you decide to proceed with
going with an ECL, ECL is just a structure
that then has to be filled out by sonebody who
Is actually going to runit. It is run by
collective -- in Scandi navian countries, it is
run by collecting societies and it is run
pretty well with participation fromthe
governnent at sone | evel.

Here, | think the nost recent
effort at doing an ECL was in the United
Kingdom And the last | saw, there was a
paper put out by the Intellectual Property
Ofice of the UK to deal with orphan works in
the UK under an ECL nodel. And they figured
out, and this goes to what Bruce's comment

was, which is it goes to the noney, is they
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couldn't find sonebody to run an ECL for
or phan works in the UK and so the gover nnent
IS going to do it. The IPOis going to run a
collective license. That is going to be, for
those of us who run them they are going to
have a great tinme finding out what this is
like and it is very expensive. And one of the
concerns that we would have about an ECL is
that, again, as Bruce said, there not only
needs to be noney for the rights hol ders,
whi ch we absolutely agree with, there needs to
be noney to run the thing. And the
i keli hood, in an orphan works context, that
there is going to be noney that is avail abl e
to pay for running the system in addition to
paying the rights holders is a very, very
difficult question. And we do think that the
noney shoul d be getting to rights hol ders but
you need soneone to run it.

M5. CLAGGETT: Thank you. Fred,
then Colin, then Salley.

MR, RUSH NG So, | amjust going
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to build on a couple of things that people
sai d.

M5. CLAGGETT: Oh, |'msorry.

MR RUSHI NG | think | am next.

MS. CLAGGETT: Yes, you are next.
Sorry, | said Fred but | neant Colin.

MR RUSHI NG That is what |
thought. | didn't know if there was anot her
Fred.

M5. CLAGGETT: No, | just wanted
Fred to speak again.

MR RUSHI NG  Fair enough. So,
| think, and | think we all agree, or many of
us agree, on the |last panel as well as this
one. The starting point is the policy
guestion. And Victor, you asked if | would be
opposed to sone sort of SoundExchange-1i ke
system for photographs. 1|, frankly, have no
idea if a systemlike that would work or is
necessary or anything like that.

Just a coupl e of observations

about the Section 114 |icense that
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SoundExchange adm nisters. So, this is a
license for digital radio services to sound
recordings. And it was interesting |listening
to Bruce tal k about the history of sone of the
other statutory licenses. They sort of
energed out of this very specific context.

And in the case of 114, they nerged out of the
creation of a public performance for sound
recordi ngs, which previously didn't exist.

It is therefore a fairly narrow
right that is applied to a pretty specific use
of a specific copyright. And it is what it
I's, and this systemsort of grew out of that.

One of the other observations |
woul d make is the great question mark in any
sort of system adopted by the governnent is
how the rates are set. And that is just a
prof oundly conpl ex question that is different
from mar ket -to-market and i ndustry-to-industry
and then right-to-right.

M5. CLAGGETT: And | m ght have

a question maybe to work on later on in terns
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of if you could give us sone exanples in sone
ot her countries where there is an ECL, where
they do the rate setting.

MR, RUSH NG How it works,
right. And if there is a backstop or
sonething like that and if there is a
backst op, how that works. In the U S. system
that we have sort of grown up with in 114,

t hese rates and proceedi ngs take forever. And
in fact, the very first webcasting proceedi ng
before the CRB is still going on.

So, those are just sone
observations. | think the thing this panel is
focused on is admnistration, to a |large
degree, and sort of what structures work. And
I think, and Susan alluded to this as did
Casey, what really matters are the sort of
principles, | think, guiding the |icensing
body, whoever it is, and whether it is
voluntary or if it is under ECL or if it is by
statute or by sonething else. | think the

principles are really the sane. It is
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efficiency, transparency, and accuracy.
Whenever you are adm nistering soneone el se's
rights, those are really the three nost

I nportant things.

And t here have been sone things
said generally about collective organizations
in earlier panels about sort of |ack of
efficiency or |ack of transparency, things of
this sort. | think it is as different from
organi zation to organi zati on and you can even
have non-col | ective organi zations that are
corrupt and efficient.

We sort of brag a little bit
about SoundExchange. Qur admn rate is around
five percent, which is about a third of the
rate that prevails at nost of our peer
organi zations. W pay out nonthly. W pride
ourselves on sort of pulling the curtain back
to the extent that we are allowed to. | think
those are the sorts of ideals that really
shoul d gui de any col |l ective organizati on,

whether it is organized under |aw or through
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vol untary agreenents.

Lastly, and this is building on
Casey's point, if the question really is about
sort of making sure there are no orphan works,
and | think that probably is, in terns of
sound recordings in particular, maybe in terns
of copyrighted works generally -- and | agree
the point is sort of getting all the
st akehol ders engaged i n maki ng sure that
systens are being put in place. | do think in
musi ¢ that is happening, |argely because there
Is a conpelling business need for it. It is
probably sl ower than anyone would |ike to have
seen, but | think we are going to continue to
see industry work to sol ve that problem and
woul d expect that other efforts are taking
pl ace in other copyright sectors.

M5. CLAGGETT: Thank you. | have
Sal l ey, Greg, Doug, Brandon, and then Carri.

M5. SHANNON: Thank you. First
off, I want to thank Bruce for his excellent

expl anation. That was very hel pful.
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We have significant doubts about
whet her an ECL would work in the print
I ndustry, mainly because the contracts for
books and magazine articles and the |ike have
changed so radically in the last ten years
that it would be very hard to find a
one-size-fits-all kind of nodel; however, we
are wlling to consider that possibility. But
if we do, | totally agree wwth Colin's remarks
that we really have to pay attention to
transparency, accuracy, the core val ues.

And | also want to say that we
could only support any sort of systemthat was
voluntary and opt-in, not opt-out. And we
woul d be very hesitant to endorse any schene
that was run by a profit-making entity. W
woul d prefer any schene to be overseen by you
fol ks at the Copyright Ofice. And | know you
hear ne say that and you think, using what for
noney.

But to undertake to give this

sort of thing to a profit-making entity that
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rai ses his hand and says yes, yes, we wll do
it, I think we will have serious issues down
t he road.

M5. CLAGGETT: Thank you.

G eg, then Doug, then Brandon

MR, BARNES: Yes, Colin touched
upon a lot of the points | think are
I nportant.

And wi t hout addressing, | guess,

t he question of whether or not the ECL is
necessary and hel pful in the context of orphan
wor ks and/or mass digitization, just fol ks
know ng your question, just the structure, |
think the fact that Colin nmaking that comrent,
I think that is really inportant.

What we find and we do, we engage
at DDMA wth alot of the CM3s, voluntary
collective licensing organi zations, that is.
And what we find is the aggregation of those
rights sonetines can, fromour perspective,
lead to inflated pricing. And the backstop is

I nportant because you nmake sure then that
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there is a third-party objective arbitrator
that can kind of nmake sure that the process
wor ked efficiently.

In the context of the 114
license, Colin alluded to the CRB process,
whi ch has this issue, undoubtedly, and is very
| ong and |l engthy yet there still is a
backst op.

Ariel earlier nentioned ASCAP and
the consent decree. Well, the consent decree
I's an exanpl e of sonetinmes how t he aggregation
can lead to "anti-conpetitive practices.”

That is not ny termnology. That is not ny
| anguage. That is Departnent of Justice.
They brought the suit years ago. Maybe we
could look at nodifying that, but it exists
for a reason.

The last thing | wll say is as
you tal k about the scope of artists, whether
they need to opt-in or opt-out, obviously, we
woul d prefer an opt-out system And even in

that context, | think it is inportant to nmake
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that on a periodic basis, neaning it can't be
a one-tinme opt-out because then you actually
can reignite the orphan works probl em because
you don't know if they have opted out because
they really are still actively trying to
engage in direct licensing regines or if they
just opted out and they kind of wal ked away
fromthe process.

So, those are just a couple of
things. The last thing | wll say is the
conpensation | think can be handled. After a
royalty paying |icensee pays this type of ECL,
SoundExchange, again, a great exanple, they go
out, they try to find rights owners,
distribute royalties and if they don't find
t hose individuals, they have another system
which | think is fair and appropriate for
di stributing unpaid royalties.

So, | think there is a |lot of
things that are out there in terns of
structure that has been built upon that can

help this system should we need one because
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we are not in that conversation.

M5. CLAGGETT: Yes, we haven't
resolved that. And before we go to the next
speaker, | did want to just give Jerker a
qui ck chance to maybe describe, if he does any
of the kind of the rate setting or the way
that ECL works in terns of establishing the
type of license fee that woul d be underneath
any ECL in sone of the regines that you
menti oned before.

MR LEHMAN:  And | would just ask
hi mto answer who pays the noney into the pot,
t 0o.

M5. CLAGGETT: Well, and that as
well, if you would like to.

MR RYD N Since we have several
different ECL schenes, not only for the kind
of uses you discussed |ike library and
archives, | won't go into those because that
will shift the focus.

But since the libraries concerned

are publicly run libraries, nonprofit, it
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woul d be the governnent that would pay the
license fee. So, that is the sinple answer.
And the fee, as you nentioned,
Gegory, it is a safeguard for the
unrepresented in that the represented rights
hol der has the business interest to negotiate
a fee that is okay for them The notion is
that if it is okay for them then it would
surely be okay for the unrepresented or the
out si ders, although they have the right to
their own conpensation, individual kind of
contract, so to speak, if they don't opt-out.
So the market price, since this
Is not on the marketplace, if you take very
old material, what is the market val ue? For
the rights holder, it mght be close to zero
because this has never really been on the
mar ket pl ace or, if it has, it is so old, it
has no rel evance what soever, which m ght be
the case, actually, or it has a greater val ue.
But if you take a repertoire that wll stretch

fromvery old to a fairly new, you have a fl at
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rate. So you woul d never see what was the
price for that one because it is a flat rate.
That is howthis is admnistrated -- fairly
streanm ined and very cheap. |If you go for
each work, that would be very costly to
adm ni strate those rights because that has
been the history. O course, that m ght
change, dependi ng on what kind of works you
license. It all depends on the works.

| would say the focus shoul d be,
I think, fromny perspective, is this is a
mar ket -driven solution. You sit down and you
negotiate. The rights holders and user. The
dynamc is in that situation when you
negotiate. Then you could construe safeguards
whi ch you won't find in the I egislation but
you would find constructive and very good in
that specific contractual context because the
| egi sl ator cannot foresee what w || happen,
but you, as party can do so.

So that is really the upside of

the whole thing, is that you coul d nake things
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happen as a party in that contract because the
governnment will not fix the whole thing for
you. They wll provide the franework.

M5. CLAGGETT: Thank you. Bruce,
did he answer your question as well in terns
of who pays?

MR LEHMAN:. Yes, you did. And
| think the inportant thing is in Europe, it
I's noney going from one pocket to the other,
basically. You have got this whol e system of
big culture mnistries, lots of noney,
educational institutions that just assunme from
the get-go that they will have to pay. This
kind of a system really, is the alternative,
historically, to fair use in Europe.

M5. CLAGGETT: So | think we have
Brandon, Carrie, Susan, and Melissa next.

MR. BUTLER  So, what night be
hel pful in terns of thinking about how to
design ECL and who is in and who is out, so
maybe rather than read ny little story earlier

as the reason there should be ECL, say well,
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i f you can tell this story about fair use
running out and |icenses taking over but the
two peopl e involved don't agree on when that
happens, well, that is a place where ECLs
probably shouldn't be introduced yet because
there is not agreenent on when they would be
feasi ble or reasonable to apply.

So, that m ght have a kind of
counterintuitive consequence because | think
in the places where ECLs operate, they operate
in the context of education and nonprofit
uses. But of course, those are uses that are
staunchly defended fair use territory in this
country.

M5. CLAGGETT: Al though, | think
in the UK they woul d have extended to both
commer ci al and noncomerci al uses.

MR RYD N As was Sweden. As |
mentioned, this public-private partnership
nmeans that the publishing house woul d be able
to use this material. They don't own the

digital rights to this content. They need a
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license to nake their archive available. And
since our archive is in nmuch better condition,
they would like us to digitize our copies and
that will finance our whole digitization.

That is the free lunch, so to speak, -- so
far, so good. But they need to clear the
rights to get the digital content to the
publ i shi ng house.

MR BUTLER So | was just going
to say one way to do the triage then, is to
say well there are these places where there is
war f are goi ng on over the boundaries and we
don't want to step into that.

And now t hese ot her places |ike
Susan's group say well, just |eave us out
where there is not warfare but there is sort
of agreenent, everybody is participating but
no problemis sol ved.

And so what you are | ooking for
are places where there is agreenent about the
bounds between fair use and |icensing and yet

there is still mssing folks. And so that
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m ght be the way to | ook for the sectors that
m ght benefit from ECL the nopst.

M5. CLAGCETT: Carrie, then
Susan.

M5. DEVORAH. |'m beginning to
feel like | amwatching a canel being built.
The ol d adage is a canel is a horse that was
put together by commttee.

| am represented by a UK Agency.
| have seen a five-figure nonthly check drop
down to dollars. It goes into what is called
a black box. That is what they have resorted
to. W get pennies on what we used to get
fromit. Basically, the nonthly check has
gone off the fiscal cliff.

What imedi ately is needed, well
a fewthings. One is a comon |anguage. |
t hi nk everybody needs to get onboard that
piracy and theft and copyright infringenent
are the sane darn thing. And that way, you
mtigate the splitting of hairs.

But I amal so finding everybody
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a way to participate in this ongoing crine,
rather than just saying no, this isn't good.
I have no interest in common |icensing. M
agency has -- well, the other agencies that
are a collective of have any interest in
collective licensing. | really think the
focus ought to be nore in the enforcenent or
t he stopping, going back to what | said
earlier. Stop the tech conpanies.

| encourage you, one, to visit ny
website where | gather |inks fromaround the
wor |l d of other people and how they are dealing
with the issues of IP. Search ny nanme on
Googl e, on Baidu, on AOL, and Yahoo. You are
easily going to find over 4,000 plus hits of
my images and | don't get a penny for one.

So, understand there are peopl e,
the voices that need to bunp up against the
| awyers and the professors that have all these
wonderful ideas. Your ideas are not paying
our bills.

M5. CLAGGETT: Thank you. |
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t hi nk we have Susan, then Doug, Melissa and
Jerker, and Sall ey.

M5. CHERTKOF: | want to raise
one other issue that | don't think that has
been nentioned so far, which is that if you
were setting up any sort of ECL or if, perish
the thought, you were ever thinking of setting
up another statutory license, the first thing
you woul d have to do is define the use case.
And | think that is what we have been tal king
about here. You would need to figure out what
wor ks are involved, what kind of use is
I nvol ved, who are the users. |Is it conmerci al
or noncommercial, et cetera, et cetera.

And if you |l ook at the Section
114 statutory license, for exanple, which is
one | amvery famliar with, it is a very
narrow use case. It is radio-style
programm ng over the internet and it got, | am
trying to picture, there are at |east ten, |
think, statutory conditions, the sound

recordi ng perfornmance conplenent, there is a
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whol e host of them So, it is very narrow.
And you woul d have to do the sane thing if you
were going wwth ECL. If you are going to
figure out what is the use that people are
going to pay for and who are the users, you
need to define it.

And the point that | amtrying to
get tois that we think that stifles
I nnovati on because you have not boil ed
everything down to one honbgeneous busi ness
nodel and you know if the whole nusic industry
was governed by one big statutory |license, you
woul d have not hing but internet radio. But
because there is a portion of the industry
that has been left outside the statutory
i cense, you have an energi ng nar ket pl ace
where there is all sorts of innovative
services com ng out and new services cone out
every year that have all sorts of different
functionality that would just never been
envi sioned or permtted under a

one-si ze-fits-all cookie cutter solution that
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any sort of ECL woul d nmake.

M5. CLAGGETT: Yes, and | think
the one consensus | think that we are com ng
to here, even though we haven't even been able
to decide, | think whether an ECL is
appropriate -- that if there was an ECL, it
woul d have to be very narrow and it woul d have
to be sector-by-sector and address specific
wor ks and specific issues and really be -- in
an instance where there is that gray area
where there is a market failure that needs to
be resol ved.

| have Doug, then Mli ssa,

Jerker, Salley, and Casey. So, Doug.

MR HLL: Yes, |I think the
guestion that conmes up when ECLs are talked
about is what is the problemthat you are
trying to solve. |If the problemthat you are
trying to solve is to pay noney into a pool so
that a future |license hol der can cone forward
and be able to coll ect because they couldn't

be found in sonme nass digitization project,
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then you are just creating a bank that is
going to have nothing but adm nistrative
headaches and nightnmares to be able to deal
Wit h.

The reason why nusic works so
well is because it is a repetitive use of the
sanme object over, and over, and over again or
near sane object.

I f you are tal ki ng about
phot ogr aphy, phot ography does not fall into
the sane category. You have got things that
m ght go out of use for 25 years, regardl ess
of what others have said about does it have
comrerci al value. The 25th anniversary of the
Blizzard of 1977 becane inportant 25 years
after it occurred. And those licenses had to
go back and try and find that photographer and
many didn't bother to do that. They assuned
t hat phot ographer was dead. He is very nuch
alive and sitting in the back.

So in the process of doing this,

we need to figure out what are the nechani sns
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that are going to facilitate -- in an
I ndi vi dual industry, what could work? Any
transactional elenent that is over and over
and over again would be a great ECL. Anything
that has got individual uses that are going to
be sporadic that they are not going to be able
to either have a market price because that is
going to be the difficulty then, is it
I nportant 25 years later and what is the val ue
of the only pictures of that particul ar event,
then it is going to be inpossible to set that
pricing, nor should you.

M5. CLAGGETT: Thank you.
Mel i ssa, Jerker, then Salley, and Casey. And
then | think we are going to have to cut it
off and open it up for audience participation.
Mel i ssa.

M5. LEVINE: So first, noney.
Museuns and |ibraries that | have worked at,
of all sizes and scale, we pay ASCAP, we pay
BM . Were there is sonething that needs to

get paid for, it is addressed appropriately.
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And there are different kinds of uses and
t hose have been covered in many different
manners over the |ast day or so.

We have tal ked a | ot about who
pays, how we set up a systemto pay but we
haven't tal ked about, in the context of orphan
wor ks, who gets the noney. And here, when
Fred tal ks about things |ike the
adm ni strative costs, the |ogistical costs,
the idea of a governnent paid |icense, as
Jerker nentioned, | think, is not |ikely here,
we aren't getting to who gets paid.

And so the whole problemw th an
orphan is you don't know who to pay. So, to
have a big conplicated nechani sm where say,
fromny perspective working with libraries
right now, we are basically paying a giant
kill fee, or a formof insurance, or extortion
noney so that we can do what are proper uses
wi t hout any desire or intention to nake a
taki ng of other people's intellectual property

iIs really problematic. It is, functionally,
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a formof taxation fromny personal view

| think ARROWis an interesting
approach in EU because, basically, it is a
formof notice. And sort of in ny own
practical work, | do wish that the notices of
intent to enforce fromthe GATT days had been
mai nt ai ned and continued and | could see a
system | i ke that being very hel pful, both so
that proper actors can neke those notices
functional and nmake individual arrangenents
wth rights hol ders when they energe,
especially if there is a due diligence el enent
for libraries.

The | ast question -- | actually
had two questions. Jerker was tal king about
the systemin Sweden but it wasn't clear to ne
whet her 1t covered orphan works. Those
i censes do cover purported orphan -- okay.
So, that works there.

But Ariel, | think you nentioned
yesterday the situation in Canada, which is

not a very effective systemand it is maybe a
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| onger conversation for another tine.

M5. CLAGGETT: Yes, we probably
won't be able to --

M5. LEVINE: Wat works and what
doesn't is a big question.

M5. CLAGGETT: Salley, and then
Casey, and then | actually amgoing to have to
cut it off and then get audi ence
partici pation.

MR. HABER  Anot her question is
where does the noney go. And this is a
problem for the nechanics -- is you are going
to have a federal preenption problem because
the states think they get the noney in escrow
and that is a big problem Uncl ai ned
property.

M5. CLAGGETT: Jerker, and then
Sal l ey and then Casey.

MR. RYD N:  You asked about
or phan works. Just to make a remark that ECL
has been in existence for |like 50 or 60 years.

From t he begi nning, they covered orphan worKks.

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 329

No one di scussed orphan works in those days
because it was sufficient, not a problem It
has al ways been a probl em nevert hel ess.

ECL used to be called, itself,

very Nordic. Unless you are a specific

country, you can't export it. | was told by
a colleague at the British Library -- silly,
smal | | anguages.

Now it is being used in the UK
The MU on out - of -conmerce works does show it
has a relevance. It has an inpact even in
GCermany and Germany is a bigger country than
UK economi cal ly, a nuch bigger publishing
nati on.

Anyhow, | suggest -- | have to
| eave, | have a train -- that if you haven't
studied an ECL, an ECL is difficult to study
because the provisions are very kind of -- it
Is not many words -- is that you read the MOU
on out-of -comerce books and | earned journals.
It isonline. Here is ny email address. |If

you email nme, | can provide you with a |ink,
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I f you cannot find it yourself. And there is
sone frequently asked questions. There is a
press release, and there is a recommendati on
on behal f of the EU Comm ssion to introduce it
I n each country by the Comm ssi on.

The MOU is very good because it
directly addresses both the rights hol ders,
the library community, and the governnent.
Because it recognized there is a problem as
far as transparency of sone organizations, the
CM>s in sonme countries. | won't point
fingers. So, it does address those probl ens
and it is very, well, kind of very useful as
a docunent .

Thank you so nuch for being
invited. | have to catch a train. And | w sh
you the best of |uck, whatever solution you
find.

(Laughter.)

M5. CLAGGETT: Well with that,
okay, so we do want to open it up to the

audi ence. So, Salley and Casey and then we
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are going to have to open it up to the
audi ence.

M5. SHANNON: | just want to say,
Karyn, | think you are right that anything we
did woul d have to be very narrowl y drawn.

But if we do do it, and | am not
sure that it is at all a good idea, | really
agree with Victor when he said that the outfit
who pays shoul d be the person who wants to use
the work, not the person who is the creator of
the work. |If we do it at all, it should be
structured that way.

And the last thing I want to say
I's that going back to our conversation
yest erday, we would have a | ot fewer orphans
iIf we took care of changes in Section 203,
because t housands of publishers have gone out
of business. W have orphan publishers, not
or phan works, at least in print.

And t he question of what you do
about that is quite obvious, is to change 203.

M5. CLAGGETT: Thank you. Casey.
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MR RAE: Sure, | wll try to be

brief as well.

| just wanted to respond really
quickly to a couple of things that Susan said,
the bulk of which | agree with in terns of how
you construct systens to track uses. But |
woul d push back a little bit on the idea of
di rect |icenses kind of unleashing innovation.
You know, there is incredible concentration
anong the major |abels and the maj or
publ i shers as well, although they |icense
under a different construct, a conpul sory
construct.

But on the master use side, it
can take, | think, on average, up to two years
to get through negotiations with the rights
hol ders in order to be able to bring a product
t hat contains enough catalog to be attractive
to a user and conpete against free, which we
can all agree is a terrible situation to be
I n.

| think that in terns of what the
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governnent |ays out, they draw the paraneters
for what is permssible with regard to digital
licensing. And | don't know that we woul d
only see broadcast radio-like products if the
licensing rubric | ooked different for the
master use. | think we m ght see nore
i nnovation. It is just right now it breaks
down between interactive and non-interactive
pretty cleanly.

At the end of the day, it cones
down to market share. And | think about the
I ndependents a | ot, independent artists but
al so i ndependent | abels. And | wonder every
single tinme a tech conpany wants to devel op
sonething and bring it to the marketpl ace, for
exanpl e, Amazon --surprise, surprise -- wants
to get into the stream ng nusic gane, there
are tons of conplaints because the independent
sector sinply does not have the |l everage to
push for fair terns or at |east terns
consistent with what the najor |abels are able

to achi eve.
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| just wanted to bring that up
because | think in some ways the |icensing
framework for digital nusic does affect how
things play out in the marketplace, both for
consuners and for artists who would be
conpensat ed under those systens.

M5. CLAGGETT: Thank you. And |
think we are going to have to go to the
audi ence.

M5. DEVORAH. | have a quick
comrent. In terns of the value of the arti st
and t he photographer and the journalist,

W t hout our industry, the music industry would
be dead a | ot sooner. It is our inmages that
cone back into play year after year and
hundreds of years later. So, keep that in

m nd.

M5. CLAGGETT: Thank you. So we
are going to open it up for a few mnutes for
audi ence comment, if anyone has anyt hi ng.
Again, this panel is on -- the focus is the

structure of ECL. So if you have a specific
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conment about the structure of a potential ECL
regime in the United States. Pl ease.

M5. FERTIG Rachel Fertig, wth
the Association of Anmerican Publishers.

Karyn, | just wanted to respond
to your question that you posed at the
begi nning of this panel and part of the end of
the last panel. |If we just narrow the
guestion to mass digitization of books,
publ i shed books at that and journals, fromthe
Associ ation of Anerican Publishers nenbers, we
woul d say that we are not in favor of an
extended coll ective |icensing approach. W
don't think that is appropriate at this tinme
and we are in favor of voluntary collective
approaches that we have with CCC and that are
-- there are new voluntary licensing direct
and collective being created all the tinme now
in different countries that are facilitated by
t he technol ogi cal advances that we have.

And we think A) it is too soon to

I npose an ECL structure, that we should give
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the market tine to devel op and take advant age
of these new technol ogies, and B) that ECL, in
general, should be approached with caution
because it is not sonething that the U S. has
had experience with and it would inpose a
significant change to how our Section 106
rights have been traditionally enforced in
this country.

M5. CLAGGETT: Thank you.

M5. PENROSE: Brooke Penrose,
Museum of Fine Arts. W pay licensing fees
all the tine especially for marketing uses,
comercial uses. Certainly, if we create a
mug with an inage on it and the inmge is under
copyright, we enter into a negotiation with
the artist and pay an appropriate royalty, if
r equest ed.

We are good actors, | prom se.
So, we are trying to do the right thing. Part
of the problem though, with collective
i censing agencies, and there are a couple

that exist in the visual arts world, ARS and
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VAGA are probably two of the nost well-known,
we are finding sonetines that the artist's
intent is not consistent with those collective
organi zations' policies on revenue-generating.
And that is what they are there for. They are
there to generate revenue.

Two exanpl es that conme to m nd
right away are we have actually been contacted
by artists represented by these entities
recently, asking where their imges are
online. They are trying to direct people,
buyers, to our website so that they can see
exanples of their work. And we have to tel
themwel |, the organization that represents
you is going to charge us a fee and this is
not sonething we can recapture revenue from
So we are going to have to decline.

So, to this panel's discussion on
well if you can't afford it, then don't use
it,that is what we are doing. But the result
Is, it is not getting used. It is not being

put out there at all. And the Copyri ght
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Ofice, | think needs to deci de whet her that

iIs -- if that is the |andscape we are in, is
that appropriate? Do we really want to kil
that stuff, if that is the alternative?

Fortunately, we have had a few
artists approach us and enter into their own
i censi ng agreenents, where they say okay,
never mnd. This organization isn't doing
what | want ed.

Anot her exanple | just wanted to
point out as well is we had an instance where
an artist wanted to waive fees for a project
t hat maybe they coul d have charged fees for
but they elected that they didn't want fees
charged. And their rights organization still
I nsisted on taking their admnistrative fee,
even though the artist wasn't nmeking any noney
off of it and chose not to. | amnot sure
that that is an appropriate response, based
of f of how we are taking about structuring
t hat .

M5. CLAGGETT: Thank you. Well,
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| want to thank the panels. For this |ast
panel on ECL, it is obviously a very, very
conpl ex issue that we are going to be studying
in alot of detail.

Just a coupl e of housekeeping
itenms in terns of the |last panel. W are
going to have a sign-up sheet to sign up for
the | ast panel for our audience participants,
primarily, allow ng those who have not been
able to speak so far to be able to nake final
remarks. So, not for participants who have
been able to really tal k throughout the
t wo-day roundtables but for participants in
t he audi ence who haven't had the opportunity
we W ||l have a sign-up sheet.

We are going to be pretty strict
interns of the tinme, dependi ng on how many we
have participating. W are going to keep it
to two mnutes in terns of your anmount of tine
to comment. So, we are going to use these
real ly handy sheets, which will tell you when

you actually have 30 seconds and then at 10
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seconds. And then we wll hold this up. That
nmeans you don't have any nore tine |eft.

So, we just want to nake sure
that we hear everyone. Qbviously, if there
are not a |lot of audience participants who
sign up to nmake remarks and we have additi onal
time for participants who m ght have sone
final remarks, we wll try to include those as
well. But we just want to nake sure that we
hear from anyone who hasn't had the
opportunity so far to be able to speak.

Thank you.

(Wher eupon, the foregoing matter went off the
record at 3:49 p.m and went back on the
record at 4:03 p.m)

M5. CLAGGETT: All right. So, we
are going to get started with the final
session and so just a couple of little
housekeepi ng t hi ngs.

One, we want to have the
opportunity, since everyone obviously wasn't

able to sign up for panels. W have tried to

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 341

keep the panels very varied and we actually
had a nunber of people on them but we
obviously weren't able to accommodate
everybody who signed up. So, we wanted to
gi ve people in the audience an opportunity to
make remarks, if they hadn't already done so.
And then we wanted to hear from anybody el se
who had any kind of final remarks.

As | nentioned before, we are
going tolimt those remarks to just two
m nut es, because we only have an hour and we

want to nmake sure that we do hear from

everyone.
| do need to read the final tine

you w Il hear our rel ease | anguage, for

purposes of this final panel. As we have said

numerous tinmes before, this panel discussion
I's being video recorded by the Library of
Congress. There wll be, in fact this wll be
a question and answer period. |f you decide
to participate in that question and answer

period, you are giving us permssion to
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I ncl ude your question or comments in future
webcasts and broadcasts.

And at this tinme, | would like to
ask you to turn off any cell phones or
el ectronic devices that mght interfere with
the recording of this event.

And the way we w ||l progress, we
have a few, actually just a few nanes of
peopl e who have signed up to kind of make
remarks. W, again, are going to try to keep
it to two mnutes. And we will have sonebody
who will hold up a sign at the one mnute, 30
seconds, ten seconds, and wap tine frane. |If
after we have the people who have signed up
and we have nore tine after that, then we wll
open it up to people who can just kind of line
up and al so give final remarks as well.

So, in terns of the people who
have signed up so far, and actually | think
nost of them are people who had the
opportunity to participate but since other

non-partici pants haven't signed up, | wll
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just go through the |ist of people who have

si gned.

So, we have Charlie Wapner from
the American Library Association is here. Oh,
he's not here. kay.

So, the next and | don't know if
she is here, Lisa Shaftel fromthe G aphic
Artists Cuild.

M5. SHAFTEL: H . Thank you for

iIs this on?

M5. CLAGGETT: Yes, you just have
to lean fairly closely to it.

M5. SHAFTEL: Thank you for this
opportunity to open this up to us. | have two
things I want to address. The first one is
there was a | ot of discussion about public
good, public interest, public benefit. | am
not an attorney. | read a lot. | have
certainly read fair use a whole ot and a | ot
of fair use cases. And it seens to ne that up
until just recently, sone cases in the | ast

couple of years, public interest and public
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benefit was not a consideration for allowance
under fair use. | would like to read a quote
by Mark Hal perin that he said about copyright
and the public interest. He said this a
coupl e years ago.

You can al ways make a case for
the public interest if you are willing to
exclude fromthe comon equity those whose
rights you seek to abridge. | amnot hearing
anyone di scuss the rights of authors and
creators in our economc rights in discussing
the public interest.

And the second thing | wanted to
address was to G eg Cram and the other nuseum
and library fol ks who put up exhibits of old
work. | have done a lot of this sort of
exhibit design with history nuseuns. And
W t hout going into the personal stories, the
hi storians that | have worked wth have told
nme that they have never once been sued by a
rights holder. On rare occasions, a right

hol der cones forward. They set aside a
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certain anount of noney to pay fees and they
do negotiate fees. And usually, the rights
hol ders who conme forward have even nore

I nformation about that historical event to
contribute and they identify nore work.

So, ny question is you nentioned
a billion plus dollars. Jeff Cunard has said
to me $30,000 dollars. Have any of you
actually ever been sued by a rights hol der?

M5. CLAGGETT: Thank you.

M5. SHAFTEL: So, this is just
specul ation or fear.

M5. CLAGGETT: Yes, and | think
one of the questions we have tried to explore
Is that speculation of fear or a chilling
effect in sone way affecting the people's
ability to actually nmake those works
avai | abl e.

| wll go to Jean Dryden of the
Soci ety of American Archivists next.

M5. DRYDEN. That is a very nice

segue. M academ c research has | ooked at the
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copyright practices of American archivists and
Canadi an archivists as well, when they are
digitizing their holdings and putting them
online. And | have discovered they want to do
the right thing. They are very risk averse.
They are probably nore cautious than they need
to be and so they are sticking to the public
domain stuff and the stuff in which they own
t he copyright.

So, that is easy. That is the
sl im pickings, the lowhanging fruit.
Eventual |y, they are going to run out of
public domain stuff and stuff they own. Al so,
user demand i s denmandi ng nore recent stuff.
And al so, the whole idea of instead of itens,
whol e collections is becomng far nore
I nportant.

And yes, every work has a nomy
and a daddy but we can't find the nonmmy and
t he daddy because they are ordinary citizens
that wote to governnents, to universities, or

fam |y papers.
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Searches for owners have been
costly and often futile. And when | ocat ed,
the few we can, they are thrilled. They are
absolutely thrilled. They don't want noney.
Hey, we are on the internet!

And for archivists, the prospect
of danmages is scary and wll chill
digitization projects, | think. The prospect
of licensing fees is unrealistic for
I nadequat el y resourced organi zations. So, |
am very happy to hear that ECL generally
excl udes unpublished stuff, which is nost of
our hol di ngs.

And as M. Perlman said, | gather
he is tired of us whining about being poor.
You don't get a pass just because you are
poor, but archivists are always naking hard
choi ces. W never have enough noney. So, if
the choices don't digitize and don't put it
online, | think we are doing a great
di sservice to our users because many people

believe that it doesn't exist If it is not
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onl i ne.

And | want to raise that issue of
the public interest and the public good that
I's served by archives. To support all those
good things |ike transparency and
accountability or even if you have an
anniversary to celebrate. If stuff isn't
there, you are going to be really ticked off
and whi ning that nobody saved it. Well, it is
archivists who do that.

So, thank you very much

M5. CLAGGETT: Thank you. Next
we have John Sadowski from W ki medi a.

MR SADOMNBKI: H . So, first |
want to say we are grateful for the
opportunity to participate in these
roundt abl es and get the uni que vi ewpoi nt of
t he Wkinedia novenent. So, | have two points
I want to briefly discuss, based on
di scussi ons we have heard here in the last two
days.

First, I want to enphasize that
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we want any refornms to mnimze burdens on our
vol unteers who contribute to our projects.
And these range from hi gh school students to
preem nent scientists to people fromforeign
countries, including devel opi ng countri es.
The anount of burden in any
reformw || affect how we are able to use
t hese orphan works in the pursuit of our
educational mssion. Any reformthat inposes
| arge burdens, such as an escrow fee, or that
doesn't limt or renove nonetary renedies for
nonprofit educational use, would |ikely
prevent us from being able to use them
al t oget her.
Secondly, we have heard a | ot of
di scussion on fair use as a vehicle for orphan
works reform So, | want to coment on that.
Si nce our goal is to provide
material that is freely available, the
W ki nedi a projects nake very limted use of
fair use. In fact, our internal criteria for

non-free content are nuch stricter than the
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| aw woul d allow for. W only use works under
fair use if no freely |licensed equival ent
coul d possi bly be creat ed.

So for exanple, we generally do
not host non-free photographs of |iving
persons or existing buildings because a free
equi val ent could be created by a vol unt eer
t aki ng a phot ograph thensel ves. So those
dealing with orphan works sol ely be expandi ng
fair use, is unlikely to allow us to benefit
fromthese works.

So, thank you.

M5. CLAGCGETT: Thank you. And
that actually concluded the Iist of who had
actually signed up. So, if there are others
who woul d like to speak briefly, please nake
your way to the m crophone and you can speak.
But you can just cone up one after the other.

Thank you.

M5. PRAGER Hi, thank you. |
hope you all had a productive day today. [|'m

sorry | couldn't be here. But | wanted to
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come back because sonet hi ng has been wei ghi ng
on nmy m nd.

| think it is of utnost
I nportance that we separate digitization out
fromorphan works. Digitization is about
taki ng mass works, digitizing them and nmaking
t hem avail abl e.

Or phan works, on the other hand,
are about copyright protected works for whom
an owner is hard to find or cannot be found.

The digitization issue can be
dealt with through a takedown procedure that
can be created so that let's say you have a
mass digitization of the archives. You put it
up. |If there was a takedown provision that
could be added to the | aw, hopefully, to say
hey, we don't want that up there because it is
ours and you didn't have it, that is one way
of dealing with that area.

But froma use perspective, for
comrerci al or noncommerci al usage of orphan

wor ks by a particular user, whether it is a
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filmmker, or a conpilation, or a nagazine,

what have you -- we may need sone gui dance on
what is a reasonable search. | nean not may
need -- we do need guidance on what is a

reasonabl e search. And again, it is a
different issue. So, | am hoping that we can
address that noving forward.

Thank you all very nuch

MR FURLOQUGH Hi, this is Mke
Furl ough. And thank you again for having us
t oday.

Earlier today | identified nyself
as the incomng Director of Hathi Trust. MW
day job, until My, when | actually assune
that role is Associate Dean for Research at
Penn State University Libraries. So, | just
wanted to address Lisa's question about
special collections digitization, nuseuns,
exhi bits, and bei ng sued.

| oversee an active digitization
program | oversee a special collections

l'ibrary. And I would say no, | don't know of
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many i nstances where or any instances where
soneone has cone al ong and sued because t hat

ki nd of educational context work has been nade
accessi bl e online.

However, we are living in a
climate that allows for a great deal of risk
aversion. W have risk aversion being
encour aged today, even with explicit threats
of lawsuits against libraries. So, | think we
have to recognize that while we do -- we are
becom ng | ess risk averse around certain kinds
of uses, we are still in a climte where there
are certain organi zations that don't represent
the parties that are usually at issue around
or phan works who are out there making threats.

So, that is all | have to say.

M5. CLAGGETT: Thank you. |
t hi nk sonebody el se wants to cone up.

MR, SEDLIK: Hi, Jeff Sedlik from
the PLUS Coalition. And we are neutral on
orphan works | egislation. W just serve in an

advi sory and support capacity to our nenbers
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who are nuseuns or libraries or archives,
creators, distributors of imges, users of

I mges. But we do hear fromour nenbers as to
what their concerns are.

And of course on the nuseum and
l'ibrary and archives side, we hear that with
respect to injunctive relief, which is what |
am going to tal k about here, we hear
significant concern about the liability posed
I f they nove ahead w th nmaking use of an inmage
in a book or in a display and injunctive
relief cones along and they have to stop. How
do they pull the books back or what fees are
they going to face in terns of reasonable
conpensation? |t becones a very difficult
concern and al nost obviates the benefit of
havi ng any orphan works | egislation passed.

But fromthe creator side, what
we hear is they are afraid of three different
I ssues. One is objectionable use, which is,
let's say, conpetitive use. The photograph

takes an i mage, sonebody finds the imge and
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begins to use it on a poster or use it in sone
sort of advertising, et cetera, sone type of
commercial use in conpetition with the
creator. That is an issue.

Usage for a political or social
causes that would not otherw se be all owed
under fair use, and I won't get into that
here, but let's just say using a photograph
not to conmment on the photograph, not to
parody the photograph, but just in general,
and the creator finds that particular use is
obj ectionabl e, whether that is a cause that
they don't agree with et cetera.

And then you have issues of
vi ol ati ons of whatever the new orphan works
amendnent m ght be. Sonething |ike an
insufficient diligent search m ght not carry
a significant penalty, whereas a false
diligent search should carry a very
significant penalty.

| ssues such as cl ai m ng

aut horship or ownership of a work that they
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are using as an orphan works should carry a
significant penalty.

Failure to pay reasonabl e
conpensation, if reasonable conpensation is
defined, should carry a significant penalty.
And there should not be any form of
re-licensing involved, once you clear an
orphan work to say | have cleared this. Now,
everybody can use this orphan worKk.

That is what we heard from our
nmenbers. Thank you very nuch.

M5. CLAGGETT: Thank you.

MR CRAM | am Geg Cram from
the New York Public Library.

One of the questions this norning
in the first panel was about intent to use
applications. And | wanted to highlight
sonething in the Library of Congress
subm ssions on the orphan works issue. And
they were tal king about how they posted a
nunber of inmages online under unclear rights

status. And they were able to get a nunber of
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hel pful suggestions fromthe public about
fixing their netadata.

| think that is probably the
better solution than requiring libraries and
archivists to submt to the Copyright Ofice
or soneone else a specific list of itens they
woul d i ke to nake available. And for us, we
digitize a nunber of itens every day. It
woul d be really difficult for us to keep up
with that anount of digitization, if we are
required to tell the Copyright Ofice or tell
soneone every day this is what we are pl anni ng
to digitize.

M5. CLAGGETT: Thank you.

M5. PENROSE: Just a quick
comment because it wasn't address earlier
under renedies. But | think it is also worth
| ooki ng at Section 506 and maybe defining that
I f soneone has conpleted a due diligence
search, that that woul d exenpt them from being
found of a willful infringenments. | think

crimnal penalties need to be | ooked at as
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wel | because that is certainly a deterrent for
sonething that could cross into that area,
even after a diligent search.

M5. CLAGGETT: Thank you.

M5. O KEEFFE: Hope O Keeffe for
the Library of Congress. Correcting the
record fromny | earned coll eague here, the
materials that the Library had posted online
were not subject to copyright. They were
things that had no known copyri ght
restrictions.

Nevert hel ess, we put them out for
taggi ng and crowd sourci ng and have made 5, 000
changes to our catal ogues based on crowd
sourcing. And we have corrected our netadata
and it is, as Barbara Natanson tal ked about
yesterday, a terrific way of de-orphaning
materials if we can find a way to do that.

M5. CLAGGETT: Thank you.

Do we have any ot her final
remar ks or comrents before we cl ose?

MR CAPOBIANCO This is M chael
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Capobi anco, Science Fiction and Fantasy
Witers of Anerica.

And | just wanted to enphasize
that what we would |ike the Copyright Ofice
to do, if the problemof orphan works is that
t he authors cannot be found, we would |ike the
Copyright O fice to work on ways to nake
aut hors findable. And that seens |like a thing
that is within the Copyright Ofice's purview
and it would be a | ot easier than changing the
| aw.

M5, CLAGGETT: Well, and |
certainly -- we certainly heard a | ot about
that today. W did have one panel about
registration, and private registries, and
public registries, and things to do to inprove
the registration system But we al so have
actually a whole separate kind of initiative
with the Copyright O fice is undergoing right
now to try to help inprove the registration
system because that is sonething that,

obviously, is a huge factor in this
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di scussi on.

M5. RONLAND: | would like to add
sonet hi ng about that really quickly. For
t hose of you who weren't here yesterday, part
of that equation is the recordati on system
And they are having roundtables later this
month in California and New York. So, it is
on our website, if you are interested in that
I ssue.

MS. CLAGGETT: Yes, we encourage
those who -- because | think the recordation
Is also sonething that was nentioned. So, if
you have an interest, certainly please sign up
to participate in those roundtables as well.

Any other final comments before
we cl ose down our roundtables? No?

Al right. Well, we want to
thank all of the participants, both the panel
participants, as well as the audi ence. You
certainly gave us a huge anount of information
and a lot of things to consider. W wll

parse through all of the information. As |
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sai d before, the actual roundtables have been
vi deot aped. So, they will be avail able on our
website at sone point and we have given you

al so the opportunity, if there were issues,
new i ssues that have been raised that you
would like to respond to in witing, we are
accepting additional witten coments.

We don't expect though, or
necessarily want you to nerely reiterate what
you said in your first set of comments. But
If there is sonething unique that was raised
in the roundtables that you really want to
respond to, please feel free to use that
opportunity to file additional witten
conment s.

Thank you very nuch.

Oh, and one final thing. For
those who were participants, please, if you
have not already done so, take a copy of our
perm ssion and rel ease formand sign it and
give it back to us because we can't post that

for everyone until we get all of those

Neal R Gross and Co., Inc.
202-234- 4433
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per m ssi ons back. Thank you.

(Wher eupon,

foregoing matter was concl uded.)
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at 4:22 p.m, the

Neal
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