© 00 N oo o b~ O w N PP

e S S
w N - O

14
15
16
17
18
19
20
21
22
23
24
25

US Copyright Office Section 1201 Study May 19, 2016

Page 1

UNI TED STATES OF AMERI CA
U. S. COPYRI GHT OFFI CE
SECTI ON 1201 STUDY
THURSDAY, MAY 19, 2016

9:04 a.m

The U.S. Copyright Office Public Roundtable on

Section 1201

James Madi son Menorial Building, Munmford Room
Washi ngton, D.C.

Reported by: Natalia Thonas,

Capital Reporting Conpany

www.Capital ReportingCompany.com
202-857-3376




© 00 N oo o b~ O w N PP

e =S N
w N = O

14
15
16
17
18
19
20
21
22
23
24
25

US Copyright Office Section 1201 Study May 19, 2016

Page 2

PRESENT

ALLAN ADLER, Associ ation of Anerican Publishers
KEVIN AMER, United States Copyright Ofice
JONATHAN BAND, Library Copyright Alliance
BRANDON BUTLER, University of Virginia Library
SOFI A CASTI LLO, Associ ation of Anerican Publishers
GABE CAZARES, National Federation of the Blind
KRI STA L. COX, Association of Research Libraries
PETER DECHERNEY, University of Pennsylvania
TROY DOW The Walt Di sney Conpany
HARLEY CGEl GER, Rapi d7
ANDREW GOLDMAN, Know edge Ecol ogy | nternati onal
ROBYN GREENE, New Anerica's Open Technol ogy Institute
AARON LOWE, Auto Care Associ ation
SAM MCCLURE, Institute of Scrap Recycling |Industries,

I nc.
CHRI S MOHR, Software & Information |Industry

Associ ati on
ANDREW MOORE, United States Copyright O fice
ABI MOSHEIM United States Copyright Ofice RAZA
PANJWANI , Public Know edge
STANLEY PI ERRE-LOUI' S, Entertai nnent Software

Associ ation
BEN SHEFFNER, Motion Picture Association of Anerica
JASON SLOAN, United States Copyright Ofice

www.Capital ReportingCompany.com
202-857-3376



o o0 A~ W NP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

US Copyright Office Section 1201 Study May 19, 2016

Page 3

APPEARANCES
(Conti nued)
GEORGE P. SLOVER, Consuners Union
REGAN SM TH, United States Copyright Ofice
BRUCE H. TURNBULL, DVD Copy Control Association and
Advanced Access Content Licensing
Adm ni strator, LLC
REBECCA TUSHNET, Organization for Transformative Wrks
BRI AN WEI SSENBERG, Institute of Scrap Recycling
| ndustries, Inc.
MATTHEW W LLI AMS, MSK Law Firnt Associ ati on of
Aneri can Publishers, Mtion Picture
Associ ation of Anerica, Recording
| ndustry Associ ati on of Anerica

JONATHAN ZUCK, ACT | The App Associ ation

www.Capital ReportingCompany.com
202-857-3376



o o0 A~ W NP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

US Copyright Office Section 1201 Study May 19, 2016

Session 1:

Sessi on 2:

Session 3:

Page 4
AGENDA
PAGE
Rel ati onship of Section 1201 to
Copyright Infringenent, Consuner
| ssues and Conpetition 8

Rul emaki ng Process — Evidentiary and

Pr ocedur al | ssues 80

Rul emaki ng Process — Renewal of

Previously Granted Exenptions 152

www.Capital ReportingCompany.com
202-857-3376




o o0 A~ W NP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

US Copyright Office Section 1201 Study May 19, 2016

Page 5
PROCEEDI NGS
9:04 a. m
M5. SMTH:. Okay. | think we're waiting for

one participant who's a couple of m nutes away. But
we'll go ahead and start and he can join when he gets
here. Welconme to the roundtabl e discussion for the
Copyright O fice's study on section 1201 of the DMCA
Thank you for being here. M nane is Regan Smth.

| "' m Associ ate General Counsel of the Copyright O fice.

As you know, the O fice is conducting this
study in accordance with a request fromthe House
Judiciary Comm ttee's Ranki ng Menber in response to
the Register of Copyright's testinony in a 2015
copyright review hearing regarding the inpact and the
efficacy of section 1201 and the triennial rul emaking
process.

If you' re here, you're probably famliar
with 1201. But just -- | wanted to provide a little
bit of background into the statute and how it was
enacted. 1201 is part of the DMCA enacted in 1998.
And in enacting it, Congress recogni zed that
t echnol ogi cal protection neasures coul d be enpl oyed
not only to prevent piracy and other economcally
har nf ul , unaut hori zed uses of copyrighted material,

but al so support new ways of dissem nation of
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copyrighted material to users digitally.

So section 1201 protects circunventi on of
t echnol ogi cal neasures enpl oyed on or behal f of
copyright owners to control access to their works,
known as access controls, as well as anti- trafficking
provi sions preventing trade in either services or
tool s of access controls or copy controls that protect
rights to copyright owners under Title 17.

Section 1201 also includes a triennial
rul emaki ng process by which the Librarian of Congress,
followi ng a public proceedi ng conducted by the
Copyright O fice, in consultation with NTIA can grant
limted exceptions to section 1201(a)(1)'s bar on the
circunvention of access controls.

The rul emaking is intended as a failsafe
mechani sm t hr ough which the Copyright O fice can
nmoni t or devel opnents in the marketpl ace and reconmend
limted exenptions to protect -- to prevent the
restriction of fair and non-infringing uses.

The rul emaki ng has expanded with each
successive cycle. In the first rulemaking, the Ofice
received nearly 400 comments and that resulted in the
granting of two exenptions. |In the sixth rul emaking,
whi ch was concl uded | ast October, we received nearly

40, 000 conmments. We considered 27 categories and
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granted 22 of the exenptions.

Sone of the categories in the | ast
rul emaki ng concern the ability to access and make non-
I nfringing uses of works such as notion pictures, e-
books and vi deoganes. But others concerned access to
copyri ghted conputer code in consuner devices ranging
fromcell phones to smart TVs, autonobiles, tractors,
3D printers and pacenakers.

The Register said in her Recommendati on that
while it's clear 1201 has played an inportant role in
devel opi ng secure platforns for digital distribution
of copyrighted works, it is also inpacting a range of
consuner activities that have little to do with the
consunpti on of creative content.

It al so has becone obvi ous that the
regul atory process has becone burdensone for
participants in these rul emaki ngs, especially when
seeking to renew exenptions and that the pernmanent
exenptions, such as for security research, encryption
research or privacy, may have not adequately foreseen
sone of the devel opnents since the DMCA

So this is the genesis for our study.

We thank you for submtting your witten
comments, which we're |looking at. And we're hoping

that these roundtables will facilitate a deeper
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di scussion. Kevin is going to explain the |ogistics
and then kick off panel one.

MR. AMER: Good norning. M nanme is Kevin
Amer. |'m Seni or Counsel in the Ofice of Policy and
I nternational Affairs here at the Copyright Ofice.
Before we begin, I'd just like to go over a few
| ogi stical itens.

First, the roundtable sessions will be
noderated by us here at the table. W w |l pose
guestions or topics for discussion. And we ask that -
- to indicate that you would like to be recogni zed,
you pl ease turn your nanme card vertically. This wl
be famliar to sone of you who've been to WPO. And
we'll then call on you.

Just given the nunber of panelists and the
number of topics that we are hoping to cover, we ask
that you please try to limt your conments to about
two to three mnutes. W apol ogi ze profusely in
advance. |If you do go over substantially, we wll
unfortunately have to cut you off. You know, we
appreci ate your understanding as we try to acconmodate
a lot of different viewpoints and hear from a broad
range of speakers.

We al so ask obviously that you focus your

comments on the particular topics that we provided in
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our notice of inquiry or to particular questions that
we raise. Also, we've been asked that if at the end
of your comment, you could please turn off your
m crophone because that avoids interference on the
sound recordi ng.

Second, as you can see, today's event is
bei ng video recorded by the Library of Congress.

Panel i sts, we've provided you with a video
release form |If you haven't yet signed it, please do
so and return it to one of us here at the table. In
addi tion, as you can see, we do have a court reporter
transcri bing the proceedings.

And finally, just before we begin, we'd just
li ke to note that we may seek additional witten
comments in response to sone issues that may cone up
during the roundtables. If we do, we obviously wll
provide a formal notice of inquiry.

So at this tinme, 1'd like to ask everyone in
t he audience to please turn off or nute any cel
phones or devices that could interfere with the
recordi ng. Does anyone have any questions about
| ogi stics before we get started?

Ckay, great. Before we begin, |I'd just |ike
to ask my other Copyright Ofice colleagues to

I ntroduce thensel ves qui ckly.
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M5. MOSHEIM |'m Abi Mshei m

MR. SLOAN: |'m Jason Sl oan, Attorney-

Advi sor in the General Counsel's Ofice.

MR. AMER: And then, if we could just go
around the table, if you all could just please
I ntroduce yourself and your affiliation, we'll start
with M. Adler.

MR. ADLER: (off mic)

MR. AMER: Oh, if you would turn on your
m crophone, if you woul d.

MR. ADLER: | think it was on, right.

Oh, okay. M nane is Allan Adler. [|I'm
General Counsel and Vice President for Governnent
Affairs for the Association of American Publishers, a
nati onal trade association for the book and journal
publ i shing industry.

MR. BAND: |'m Jonathan Band. |[|'m here on
behal f of the Library Copyright Alliance.

MR DOW |I'm Troy Dow, with the Walt Di sney
Conpany.

MS. GREENE: Robyn Greene, Policy Counsel
with New Anerica' s Open Technol ogy Institute.

MR. LOWE: Aaron Lowe, with the Auto Care
Associ ation. We represent manufacturers,

distributors, retailers and installers of auto parts,
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i ndependent and ot her vehicle manufacturers.

MR. PANJWANI: My nane is Raza Panjwani .

I'"ma Policy Counsel at Public Know edge.

MR. PIERRE-LOUIS: |'m Stan Pierre-

Louis. I'mthe General Counsel of the
Entertai nnent Software Associ ati on and we represent
the U S. videogane industry.

MR. SLOVER: CGeorge Slover, Senior Policy
Counsel for Consuners Union, the policy and advocacy
di vi sion of Consunmer Reports.

MR. WEI SSENBERG. |'m Brian Wi ssenberg.

I"'ma | aw student at Stanford Law School's
| P I nnovation Clinic, representing the Institute of
Scrap Recycling Industries.

MR. ZUCK: Jonat han Zuck, from ACT | The App
Associ ati on.

MR. AMER. Great. Well, welconme everyone.
So the first session is entitled "Rel ati onship of
Section 1201 to Copyright Infringenent, Consuner
| ssues and Conpetition.”

And this session will explore the role and
effectiveness of section 1201 in protecting
copyrighted content and will consider how the statute
shoul d accommpdate interests that are outside of core

copyri ght concerns.
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So | think we wanted to start just by
getting your view on asking sort of a big picture
question and getting your views on the overall role
and effectiveness of section 1201.

We had a | ot of coments noting the
different distribution nodels that TPMs have
facilitated. And | think sonme other coments -- and
we had several exanples of those.

We had sone other comrents that | think
guestioned the relationship between the | egal
protection of TPMs and the effectiveness of those
TPMs.

So | think we'd be interested just sort of
I n your general views about the extent to which the
| egal protections provided by -- for TPMs provided
under section 1201 contribute to the effectiveness of
t echnol ogi cal protection measures in protecting
copyrighted content. M. Band?

MR. BAND: So | think as |lawers, we like to
feel that we have an inpact on the world.

But | have a feeling that in this area, the
t echnol ogi cal protection neasures, to the extent that
t hey' ve been effective in protecting the rights of
copyright owners, it's because the technol ogi cal

protection neasures have been technol ogically
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ef fective.

We saw early on ineffective nmeasures such as
CSS that were very easy to hack. And you know, the
technology to hack it, DeCSS, was w dely avail abl e.
There was sone hacking of it, sone not. But we now are
generations way beyond that in ternms of the
ef fectiveness of technol ogi cal protection neasures,
especially with respect to all kinds of content that's
in the cloud and behind very secure paywalls.

And | think that the | aw has nothing to do
wth the effectiveness of those -- of those systens,
certainly to the extent that one's worried about the
general public. | nean, |'msure sone peopl e hack
into those systens fromtine to tine. But what makes
those work -- and they work very well -- is the
t echnol ogy, not the -- not the | egal protection.

And to the extent one's worried about
hacki ng and this unlawful hacking into these systens,
you have the Conputer Fraud and Abuse Act and you have
-- every state has its own anti- hacking statute. So
there's this whole other array of laws that conme into
effect. So | think certainly as they are in the
current form | think the 1201 protections really have
very little to do with the success of these

t echnol ogi cal protecti on nmeasures.
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MR. AMER: Thank you. M. Adler?

MR. ADLER: | think it was recogni zed very
early on, in fact, because this legislation, as we
know, was the result of an international treaty that
determ ned that |egal protections were inportant for
t echnol ogi cal neasures that were used to control
access to copyrighted works.

And that was not an acci dent because | think
t he commonsensi cal proposition there is that having
the ability to use locks, if you wll, or
t echnol ogi cal neasures to control access nmeans nothing
if there are no legal restrictions against people
violating those | ocks or others in creating the
devices or offering services to violate those | ocks.

So when this |legislation was enacted, it
wasn't surprising that the House Judiciary Commttee
conpared the use of this to, quote, "electronic
equi val ent of breaking into a | ocked roomin order to
obtain a copy of a book."

The idea here was all about access. It is
to facilitate consuner access to works online because
t hat woul d be conveni ent, because it was viewed that
t hat would cut expenses. It would cut against the
difficulties people have in finding these works. But

the notion of bringing access online neant that access
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had to be secure in the face of all the ways in which
online digital networks are susceptible to having
peopl e engagi ng i n unauthorized activities.

So we think that the | egal protections were
a necessary part of the notion that copyright owners
coul d use technol ogi cal protection neasures in order
to make their works conveni ently and ubi quitously
avail able online and that's been a wild success.

MR. AMER: Thank you. M. Zuck?

MR. ZUCK: Thank you, and thanks for having
me here this nmorning. | may date nyself a little bit,
but | remenber very clearly going to Egghead Software
and buying a copy of a piece of software called Copy
Il PC. And that's how in nmy younger unruly days I
copi ed software that | wanted to use because it took -
- it took creating copyrighted nmaterial to respect it,
in nmy particul ar case.

| think the real purpose of the | ega
al l owances and the legal prohibitions that 1201 offers
is taking the technol ogy out of the mainstream It's
not an all-or-nothing proposition. There's still going
to be hackers.

There's still going to be people that gain
access to technol ogy.

But the w despread acceptability of that

www.Capital ReportingCompany.com
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know edge, that | just walk into a Best Buy, for
exanpl e, and buy software to break encryption is |
t hi nk what really has changed by the | egal provisions
t hat have been put in place. So that's the
connection. | think it has to do with nunbers nore
than it does a binary connection between the two if
t hat makes sense.

MR. AMER: | think M. Panjwani was next.

MR. PANJWANI: Thank you. Wen the W PO
Copyright Treaty was adopted and the United States was
consi dering enacting the Digital MII| ennium Copyri ght
Act, the consideration | believe at the time -- |
wasn't there personally -- was that there was a
necessity to provide protections for rights holders in
order to encourage themto provide digital goods and
to distribute them online.

One of the things we have seen is that DRM
I's not necessary for a nunmber of business nodels. And
busi ness owners are entitled to choose how they w sh
to distribute. But we've seen the adoption of i Tunes
taking a DRM free stance.

We' ve seen CD Projekts, GOG com a gane
distribution platformthat sells both classic and
newer releases without DRM The Tor Books inprint also

rel eases e-books w t hout DRM
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In the last 7 to 10 years, we've seen a nove
away fromthe assunption that DRMis absolutely
necessary to have a digital econony.

Consi dering that section 1201 takes that
assunmption and then burdens the public's rights to
engage in non- infringing uses in order to provide
these protections, | think it's worth reengaging in a
cost-benefit analysis of to what extent do we still
need these very high barriers in order to encourage
digital distribution.

Beyond that, | think it's worth tal king
about the fact that how effective 1201 has actually
been in curtailing digital piracy, which is sonething
t hat Congress explicitly called out in its legislative
hi story as a reason for enacting section 1201.

In our comments, we pointed to a nunber of
statenents by various copyright industries decrying
the level of piracy that is occurring online and
digitally.

And while I know sone fol ks have responded
by saying that, well, we need to | ook at the digital
mar kets we' ve created, the content that has been
al l egedly nade avail able by circunventi ng DRM and t hat
is available in these nmarketplaces is the sanme. It's

not separate. And | think separating these two sort

www.Capital ReportingCompany.com
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of conflates correlation and causation, that because
of DRM we now have digital markets. | don't think
that's necessarily true.

MR. AMER: How do we get at that? | nean, in
your experience -- in fact, I'll open this up to
everyone -- as practitioners, is it your sense that
1201 actions are relatively comon? 1Is this -- |
mean, | think we had sone di sagreenent in the comrents
as to how commonpl ace 1201 actions are. |'d be
i nterested in your thoughts on that or to pick up on
the previous question. | think M. Pierre-Louis was
next .

MR. PIERRE-LOUI'S: Thank you. |In about a
nmonth, ESA will be hosting the E3 tradeshow, which is
our -- the world's prem er videogane tradeshow where
you' ve got consoles with new capabilities, new ganes
and software. All that's made possi bl e because of the
twin goals achieved by the DMCA.

When it was passed in 1998, the thought was
we want to expand consunmer access to broadband and to
new t echnol ogies. And one of the ways we encourage
that is by getting copyrighted content online and on
ot her devices. And part of those twin goals involved
1201. We've seen that growth, which makes not only

our tradeshow, but our industry a grow ng one, $23.5
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billion now, the |argest of the nmedia conpanies --
I ndustries. And that happens because we know that our
I nvestment in our technologies and in our software and
I n our copyrighted content will get protected.

When we're tal ki ng about various conpani es

deciding to issue certain content DRM free, that's a

choice. 1201 doesn't require -- is not a required
statute. It's one that says if you inplenent this
technology, it will have the force of law if sonmeone

tries to bypass it. But you don't have to use it. And
we' ve seen many nodels, even within our own industry,
with people putting out ganmes that are free to play
and freem um nodel s.

And so, we've seen the various nodels win
out because different ganes and different conpanies
have different goals. It doesn't nean one is mandat ed
and certainly there's no tech mandate in it. But |
think i f conpanies decide to go DRMfree, that's
certainly not only allowable but that's another way to
access CONSUMEers.

MS. SM TH: Picking up on Kevin's question,

I n your industry, are you aware of instances of using
1201 as an enforcenent, you know, either in courts or
prior to litigation to protect the integrity of the

DRM?
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MR. PIERRE-LOUI S: The good news about our
i ndustry is we've had a |lot of success particularly
wth the newer console nodels in preventing that
access. And so, we've not had to rely onit in terns
of legal clains. But we know that having it as a
backstop protects us. W are a U. S.-only trade
associ ation. But we know that internationally we've
had that success as well.

MR. AMER: Thank you. | think M. Dow was
next .

MR. DOW Thank you. So M. Band tal ked
about that there appeared not to be any direct
correl ati on between the | egal protections and the
advancenent of the goal of making the materi al
avai l able digitally online and that the real value was
in the technology itself. And | think that there is
real value in the technol ogy itself.

And if you go back and you | ook at the NI
Whi t epaper that nade the recommendations that led to
the adoption of the DMCA, it was very explicit in
saying that in this new environment, the copyri ght
owners would |l ook to technology to protect their
rights and that would be a very valuable tool in terns
of helping to pronote the growth of digital commerce,

but that technol ogy al one would be insufficient to
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neet that goal and that |egal protections alone woul d
al so be insufficient to neet that goal. And it was

t he conbi nation of the two that were going to be
required to neet the objective of encouragi ng people
to sort of junmp with both feet into a new digital

envi ronnment in which content, in a very high quality,
was put at ri sk.

And | think the experience has been that
that's what has resulted fromthe DMCA, that people
have relied on the |egal protections, conbined with
t he technol ogi cal protections, to get into these
busi nesses with both feet perhaps nore quickly than
ot herwi se woul d have been the case.

| know that the availability of the WPO
Treaties and their discussions, the DMCA were directly
rel evant to the adoption of CSS as a protection for
DVD. It was what |led to the introduction of the DVD,
whi ch becane the fastest grow ng consuner platform --
consuner electronics platform up to that tinme, in
hi story.

Jonathan is right that that technol ogy was
hacked and that there were tools available to defeat
It. But that's al so what spawned nuch of the
precedent that we have right nowin the DMCAis in

enforcement |itigation under the DMCA dealing with
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those things. And it's not -- and the objective was
never to say that these technol ogi es woul d be hack-
proof or that there would never be anyone who woul d be
able to access the tools to do it or that would be
able to figure out a way to do it, but that you would
keep these things out of the mainstream And that's
exactly what that litigation had the effect of doing.

And you know, M. Zuck tal ks about going
into the Best Buy and being able to buy hacking
software. Well, when we were in litigation with 321
St udi os over CSS hacking technol ogy, that was exactly
the issue, that you could walk into Fry's and Best Buy
and buy consuner-friendly hacking technology to rip
DVDs. And the litigation that was involved there
didn't renove the ability to hack DvDs. But it did
take that activity and put it on the fringe while
| eaving a channel in the mainstreamthat hel ped
pronote the availability of new busi ness nodel s.

Now, in the last 15 years that |'ve been
involved in this fromthe business side, |'ve been at
the intersection of the | aw and sort of the business
consi derati ons.

And | can tell you that the availability of
these legal tools has been directly relevant to the

decisions to get into these markets, whether it was
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t he devel opment of AACS as a next- generation standard
for the protection of high definition digital content,
whether it's the willingness to get into the narket
for 4K, whether it's the willingness to get into the
mar ket for over-the-top tel evision and authenticated
television to allow people to do stream ng, the DMCA
has been a factor in the willingness to engage in al

of those things. And so, | think it, from our
perspective, has been both necessary and successful.

MR. AMER: Thank you. M. Slover?

MR. SLOVER: So in our experience here, it's
not been the intended uses of the technol ogical
protection neasures in section 1201.

It's the overbroad uses which | think were
probably not intended or certainly not fully
envi sioned in 1998. So you know, we heard the metaphor
a mnute ago fromthe House Judiciary Committee of
breaking into a house in order to steal a book.

I think of another netaphor, which is ny
wi f e has baked a cake which she intends to take to
church on Sunday. And ny teenaged son is hungry and
so she can either say, hey, don't touch that cake, or
she can say, you know what, |'mso afraid you m ght
touch that cake, | don't even want you setting foot in

the kitchen and I'm going to | ock that kitchen door.
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You can't get into the refrigerator. You can't get
I nto the cupboard.

You're just going to have to go hungry
because |'m worried about that cake on the counter.

| think there are -- |I'mhoping there's a
way to sort of reconfigure and reconstitute what we're
doing with 1201 so that we're really focused on the
protection against infringenent and we're not
capturing the interoperability and, in ny view, |ess
closely related side benefits to industry of denying
access to the software.

M5. SMTH:. Building -- connecting those two
t houghts, M. Dow just said that 1201 has been both
necessary and successful in the notion picture type of
I ndustries. And you've nentioned going sort of
overbroad. Has 1201 played a role in protecting or
any sort of useful role in the markets for 3D printers
or software that anyone's aware of or cars?

MR. LOWE: So yeah, we take it to sort of a
different place. | nean, what M. Slover said is very
clear fromour industry. The autonotive afternmarket
is about a $350 billion industry in this country. And
t hat industry provides choices to consuners in auto
parts and where they get those cars serviced. And

we're seeing the use of software in virtually every
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component on a car nowadays.

And those conponents -- sone of them we're
not clear whether they're there for functional
pur poses or sinply to make it difficult for people to
produce parts to work on their vehicles. And we're
seeing the use of the 1201 as a way to keep our
I ndustry out of being able to reverse engi neer and
produce parts and even service vehicles.

So we see a pretty broad inpact on our
I ndustry going forward and even currently. W're
seeing nore and nore parts, which is with chips on
themto -- that are nmaking it difficult for our
i ndustry to operate in the aftermarket.

MR AMER: So | think we're going to go with
M. Weissenberg, then M. Zuck, M. Band and then M.
Greene and then | think we're going to go on to
anot her question. So M. Wi ssenberg?

MR. WEI SSENBERG. | just wanted to quickly
pi ggyback off M. Slover here and answer your
guestion, Kevin, an exanple of sonmeone using the DMCA
or 1201 specifically to go after soneone or to file a
claim Last year, when ISRl was here asking for a
1201 exenption for phone unl ocking, TracFones -- as
you know, we relied on 1201 to protect our business

nodel .
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And we enphasized that that's not a
copyright interest and we're grateful, again, to the
Copyright O fice for recognizing that fact.

And that kind of bleeds into another topic.
| don't want to get there just yet. But just in case
you need anot her exanple, that's one.

MR. AMER: (Okay. Yeah, and definitely we're
going to try to explore sone of these conpetition
| ssues later on in this panel. M.

Zuck?

MR. ZUCK: Thank you. Yeah, | don't want to
be accused of two bites of the apple or smuggling a
file in a cake or anything |like that.

But sonme of the questions have evol ved as
we' ve gone along here. And | wanted to address a
coupl e of comments.

One is the notion that there's other
busi ness nodels that don't involve DRM and that's
certainly the case. And | think it's inportant and
worth mentioning that the people who nake use of DRM
don't like it. It's not enjoyable to go through the
process of trying to use technol ogical protection
measures on your products. |t increases consumner
support costs and everything el se.

It's sinply been a necessary tool in
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preventing piracy. And | can say that it's certainly
been a very successful tool in the context of software
as well. And in the app narket that | represent, the
di stinction between software and content is becom ng
continually blurred as well. So TPMs are used not
only for the software itself but also for the content
that's enbedded in software where sone of the piracy
occurs.

If 1've got an app that's teaching you yoga
positions or sonething |ike that, sonetines the piracy
I nvol ves pulling the piracy out of the app and
repurposing it in another app. So TPMs have proven
useful in the software market.

And then, the final point is this notion

about it expanding beyond its original intention.

And | feel like that conmes up over and over
agai n.

And in this context, | always rem nd
everyone that I'"'mnot a |lawer. But it's ny

under st andi ng that where those things have been
adj udi cated, they've cone out in favor of a nore
restrictive interpretation of the DMCA.

So | nmean, | -- you know, whether it's
garage door openers or printer cartridges and things

like that, |I think there's sone fairly strong
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precedents in place to suggest that it should be
focused on copyright infringenment. And the
jail breaking legislation is another exanple | think of
where the system worked to nodify the environnent in
whi ch people are getting overly experinental in the
use of 1201. But none of that | think underm nes the
value that it's played in what has been a very
successful market.

And | think we should be very cautious about
upendi ng that.

MR. AMER: Thank you. M. Band

MR. BAND: Going back to your question about
t he nunber of cases, | think you' re right. There have
been relatively few 1201 cases, certainly relative to
the nunber of, let's say, 512 cases. And it's always
I nportant when we're tal king about 1201 to al so keep
in mnd that it's part of this bigger construct of the
DMCA

But one of the reasons why there's been
relatively few 1201 cases, it seens to ne, is that
it's really broadly drafted. It talks about not only
the act of circunvention, but it tal ks about
trafficking. Then there's also 1201(b). Early cases
went very strongly in favor of rights hol ders.

And so, there was very -- there just hasn't
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been a need for the litigation because it's been --
it's been so broadly interpreted. So then, the action
really has shifted very nmuch to the rul emaki ng because
you have all these people who are adversely affected
and if you're adversely affected by the DMCA you have
two choi ces.

You coul d go ahead and engage in the
activity and hope that in the event of litigation,
that you'll end up with -- you'll end up in the right
court, right, that you'll end up in the Federal
Circuit, | guess, or the Sixth Circuit, as opposed to
the Ninth Circuit. But good luck in making sure that
t hat happens. |If you're on the defendant side, you
don't really get to choose where the action is filed.

And you know, that's one choice, or the
choice is to go to the rul emaking. And so, so nuch of
the activity and the energy is on the rul emaki ng side
because, you now, at least there is a rul emking. So
we're glad for that. But that's why, you know,
because the DMCA is so broad and has been interpreted
so broadly by sone circuits, that's pushed all the
activity and the focus onto the rul emaki ng si de and
that's why so nuch -- so many of us are so intent on
trying to get the rulemaking to work better than it

I S.
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MR. AMER: Thank you. M. Greene?

MS. GREENE: Thank you. | was actually just
going to say sonme of what was just stated with regard
to the reason why there is not a trenendous anount of
litigation and the fact that there have been favorable
deci sions in previous court cases.

What | do want to note about that though is
that it is inpossible to calculate the chilling effect
that those previous court cases, even though they were
ruled on favorably, has had on the market.
Entrepreneurs who are just trying to enter a
mar ket pl ace may not want to take the risk that all of
the efforts that they go to, to devel op a new product,
to innovate and to launch it in the marketpl ace may be
for naught as a result of litigation, even if they
m ght eventually win that litigation.

And so, that is a great concern. And then,
to the extent that it has been pushed -- the
litigation has been pushed to the rul emaki ng process,
| do still think there is a chill in the marketpl ace
and a chill specifically in activities that are very
clearly not related to copyright infringenent such as
security research and the burdens of that rul emaking
process, which | know we'll be discussing later, |

think do oftentimes go outside of the question of the

www.Capital ReportingCompany.com
202-857-3376




o o0 A~ W NP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

US Copyright Office Section 1201 Study May 19, 2016

Page 31

effectiveness of TPMs in hel ping the marketpl ace and
in fact sonmetinmes favor the chill of that type of
conpetition.

MR. AMER: Thank you. So turning fromthe
ef fectiveness and the role of the current law, | think
we wanted to explore a little bit sonme of the proposed
changes to 1201 and really one of the central points
of dispute or disagreenment that we saw in the comments
is this idea that there is or should be a nexus wthin
1201 with copyright infringenent.

We had a | arge nunber of comments supporting
t he nodel obviously and the Unl ocking Technol ogy Act
that's been proposed that would limt circunvention
violations to those undertaken for the purpose of
i nfringenment. |In response, we had several comments
sayi ng that accessing a copyrighted work for purposes
of consunption alone may not inplicate an excl usive
right.

And i ndeed, that type of activity is really
one of the foundational reasons why section 1201 was
enacted. So I'd like to sort of explore that debate a
little bit. What are your views as to proposals to
I ncorporate a nexus to infringenment within 1201? M.
Adl er ?

MR. ADLER (Off nic)
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MR. AMER: Oh, ncrophone, please.

MR. ADLER: There is a nexus to infringenment
in 1201. But it's not in 1201(a).

1201(a) i s about access controls and
"access" is not part of the exclusive rights of a
copyri ght owner under 106. But obviously, access to
the work is the threshold issue with respect to
whet her or not uses of the work that inplicate the
exclusive rights are going to occur.

If you |l ook at the way Congress structured
1201, 1201(a) was designed to deal with the question
of access independent of the issue of infringenent
because access to the work, again, was the question
about whet her or not consunmers were going to be able
to exploit the marketplace and whether there would be
a mar ket pl ace of these works online to exploit.

When you | ook at 1201(b), 1201(b) doesn't
address the question of circunvention of a
technol ogi cal protection nmeasure that protects the
rights of a copyright owner under section 106 and
Title 17, specifically because it recogni zes that
those rights are thensel ves subject to exceptions |ike
fair use. But that's why those two questions have to
be | ooked at differently.

The i ssue of access is not about
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i nfringenment.

And to the extent that Congress did seek to
al |l ow copyright owners to utilize technol ogica
protection neasures to deal with the issue of
i nfringenment, that was done in 1201(b), where the
bal ance was struck in recognizing I[imtations and
exceptions like fair use, while still suggesting that,
even though there are already renmedies in the law to
deal with infringenment, technol ogical nmeasures can
still help a copyright owner to be able to deal wth
that by at | east making sure that, to the extent they
do use technol ogi cal protection nmeasures to protect
exclusive rights, that those are not subject to a
mar ket pl ace that's rife with the availability of the
means to circumvent those neasures.

MR. AMER: Thank you. M. Band?

MR. BAND: So | think the prem se of 1201(a)
was -- Allan's right. |It's about access.

But it's about access -- | think what
everyone had in mnd and what everyone thought they

wer e tal king about was access to sonething you hadn't

paid for, right? | nean, the idea was - - it was |ike
getting -- people were tal king about getting access
to cable television that -- getting access to the

prem um channel that you hadn't paid for.
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That's what it was -- that's what | think
everyone really had in their mnd, and certainly not
the situation that M. Lowe is dealing with in the
autonoti ve context about a person not being able to
access his own software in his own car for the purpose
of making sure that he doesn't pay marked up prices
for repair parts and that -- and that that was not at
all what was contenpl at ed.

Now, one can debate what the words say and
how t hey probably should be -- properly should be
interpreted. But | think it is fair to say that
there's no policy reason within the confines of the
Copyright Act or within the confines of section -- of
Title 17 for there to be any restrictions on a
person's ability to access their own property, their
own copi es.

It's one thing to say | shouldn't be able to
access sonething | haven't paid for. But if |I've paid
for it and it's in ny possession, you know, why -- why
should there be a |l egal framework that prohibits ny
ability to access that?

And so, that's why we think the Unl ocking
Technol ogy Act makes sense and that's why-- and
whet her it's through statutory change or through a

much nore |iberal application of the -- of the
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rul emaking in the case of at |east software, where we
see this problem nobst pervasively, we would be able
to sort of sinplify your work significantly and not
have the DMCA basically regulating the entire U S.
econony.

M5. SM TH: So earlier we heard about
the various types of digital distribution. And is
your theory that 1201 should be limted to - -
consuners should be able to access what they have
paid for? Does that depend on an understandi ng of
ownershi p of the good as opposed to a rental nodel ?

| nmean, | think some of the things that cone
up in the rulemaking is a fear that consunmers may have
paid for a penny but want to access a pound.

Does your theory take -- does it matter
whet her you actually own the refrigerator or the book

as opposed to |l ending or |easing or a subscription

nodel ?

MR. BAND: You know, | think there are
various ways to slice the | oaf. And certainly, if
when we're anendi ng 1201(a), | nmean, you could -- |

think the best way to do it is to sinply require a
nexus to infringenent so that if there's really no
possibility of infringenent, it's not within the scope

of the | aw.
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And it's |ike when you're drafting a
statute, you can either draft it -- make it really
broad and then start having all kinds of carve- outs
and you know you're never going to have enough carve-
outs, but it's sort of |like who shows up at the table,
who has enough | obbying strength to get a carve-out.
And that's unfortunately the approach taken in 1201.

The alternative is you have a narrower bill
a nore tailored bill and you understand that there
m ght be sone | eakage. And then, if there's | eakage,
t hen you maybe nake anmendnents to take care of those
| eaks. And | think that that's a better way to
approach it. But if -- we're not tal king about --
there's other ways of doing it.

| nmean, you could certainly sinply - you
could carve out software or enbedded software. |
mean, there's all kinds of different ways that -- ways
that 1201 coul d be anended. Again, | think a nexus
to infringenent would be the best way and the sinpl est
way. But there are certainly other ways that are --
that would be |less effective. But it would be better
t han the status quo. Thank you.

MR. AMER:. And so, could -- just to sort of
follow up, so would a nexus to infringenment

enconpass this -- the sort of paradigm scenario that
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M. Adler nentioned where soneone is accessing a
copyrighted novie to watch it? Wuld that -- would
t hat be a nexus?

MR. ADLER: Yeah, the problem wth
requiring a nexus --

MR. AMER: Oh, m crophone.

MR. ADLER: The problem wth requiring a
nexus to infringenent for 1201(a), where you're
dealing wth the issue of access, is that it fails
to recognize that access to a work has its own
| ndependent econom ¢ value, whether or not soneone
is going to infringe as a result of that access.

For exanple, we hear all the time in the
book industry that the difference between the use of
printed books and digital books in digital
formats, whether they're in e- books that you have
-- that you're looking at in a device or whether
you' re actually reading a book online, is the fact
t hat reading a book is not sonething that actually
exploits one of the exclusive rights of a copyright
owner. That's true.

But the purpose of putting a book in the
mar ket pl ace, the purpose of actually creating a work
of original expression in book form is ultimately to

have people read it, and that's where the economc
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val ue is.

So the notion that the only way rights
hol ders can protect access to their works or control
access to their works online is if they are able to
show that the neans by which they do it is directly
rel ated to addressing the issue of infringenment
negl ects the whole notion of what the real val ue of
these works is in the way they're used in ways that
don't involve infringenent at all.

MR. AMER: Thank you. Did you want to
respond to that quickly or --

MR. BAND: Oh, yeah. | don't want to
nonopolize. But | nmean a lot of it could be taken

care of conceivably in the drafting.

But even if we're not -- it would seemto ne
that if I, let's say, rent a book, right, and I'm
allowed -- entitled to it based on ny rental fee to

have it for a week, and | fiddle with the software so
that | can keep it another week, that seens to ne that
m ght get into this area of the kinds of -- what we're
-- what we may be tal king about, that it conceivably
could still be subject to 1201(a), especially to the
extent that ny -- in order to continue reading it, |
need to conti nue nmaking copies of it, RAM copi es and

so forth, that are of nobre than a -- of npbre than a
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transitory peri od.

So you know, | think even in that case, it
woul d concei vably -- depending on how you draft it, it
woul d still be within the -- within the scope of what
" m t hi nki ng of.

MR. AMER: Thank you. M. Dow?

MR. DON So Allan is absolutely right.

The absence of a nexus to infringement in
the statute is quite deliberate.

In fact, proposals like the ones you find in
t he Unl ocki ng Technol ogy Act are not new.

Those were proposals that were nade at the
time the DMCA was considered and they were rejected
for a variety of reasons, including that really to
have done that woul d have made section 1201 rat her
duplicative of section 106 and that was not the
obj ective of the statute.

What Congress saw at the tinme that they did
this was a world in which you had the type of scenario
that Allan just described where the value to the --
where the benefit to the consuner and the value to the
copyright owner is derived fromaccess to the work,
not necessarily fromthe exercise of the section 106
rights.

So the ability to access a work, whether it
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be a book or a song or a novie or any other form of
expressive work doesn't require you to copy it,
doesn't require you to distribute it, doesn't require
you to publicly performit, but that the value is
derived fromyour ability to access it at the tine.

The thing that was tal ked about was the
cel estial jukebox. W've sort of gone to that nodel
across the board for different types of expressive
wor ks. And Congress had that in m nd.

That's what the intended result would be.
And the fact that we are quickly and continually
noving in that direction is sort of a testanment to the
way that it was structured. That's it.

MR. AMER: Thank you. M. Panjwani ?

MR. PANJWANI : Thank you. We believe that a
nexus to copyright infringement within 1201 cures a
nunmber of the issues that have mani fested over the
|l ast 5 to 10 years, such as the issues of access to
consuner devices that have software enbedded within
them and a variety of other conpetitive issues that
have been inplicated.

But taking this back for a nonent to the
di scussi on we've just had on the right of access and
where it exists in the copyright |aw, section 1201 - -

it sounds |ike what we're hearing here is that
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Congress intended to create an exclusive right of
access for authors. And | don't think we should be
afraid of considering this in ternms of, well, if we
have a nexus of infringenment in 1201, then what
happens to the right of access. And | think we should
have a debate on the right of access rather than on a
prohi bition on circunvention.

I f Congress wanted to create a right of
access, they could have put it in section 106 with the
rest of the exclusive rights granted to authors of
copyright - protected works.

Now, again, |ooking at sonme of the
| egi slative history and the text of the statute,
there's no discussion of, well, we wanted to create
this right of access. It's we want to create
i ncentives to enter digital markets and we think that
this is a necessary step to incentivize entry into
digital markets. And | don't think that an explicit
ri ght of access was contenplated at that point.

In fact, the WPO Treaty says, you know, we
want to have adequate protections for technica
measures that are enployed by authors in the
protection of their rights granted under, you know,
this treaty which we would then read in the case of

the U. S. statute under this title, which is 106, which
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i's reproduction, distribution, public perfornmance and
so forth.

In particular, I would say, the exanples
that M. Band and M. Adler were just discussing |
t hi nk you perhaps underestimate the creativity of
plaintiffs' counsel and their ability to identify a
violation of 106 in any of these given particul ar
i nstances where you're afraid that copyright
i nfringement does not get at the behavior.

There may be an access to the copy.

Well, where did the copy cone fronf? You
know, is the copy lawfully possessed at the tine of
the access in the case of a rental? Was it sol d?
Well, it was rented. After the rental expires, do you
still lTawfully possess that copy?

So | think there are a nunber of ways of
solving this issue that don't require such a broad
prohi bition on circunvention that burdens all other
non-infringing uses.

M5. SMTH:. Can you speak to M. Adler's
di stinction between access control prohibition of
1201(a) versus copy controls in 1201(b), the anti -
trafficking prohibitions? | nean, that seens |ike
statutorily they've made that difference and we could

rely on that as opposed to creativity of plaintiffs'
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counsel .

MR. PANJWANI: It's been our position that
the anti-trafficking provisions distinction between
copy protection and access protection, as far as
i npl enentation, are largely indistinguishable, that a
TPM used for access control is a TPM used for copy
control often. And we've approached that in the
exenption process as addressing them nore or |ess as
t he sane.

M5. SM TH. Because you're seeing the nerged
use of controls in the industry?

MR. PANJWANI: Right. |In practice, while
the statute recogni zes those two separate types of
control, in practice we see theminplenented nore or
| ess as the sane.

MR. AMER: Thank you. M. Pierre-Louis?

MR. PIERRE-LOUIS: | just wanted to add that
I n our industry, that's not the case because you have
consol e manufacturers and you have publishers who
produce discs. They have to interoperate. But they
do have separate types of access and copy controls
within them

So in our industry, we've seen the benefit
of having both of those available. |It's inportant to

recogni ze that we're not trying to identify
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infringers. W're trying to identify and cultivate
consuners. And so, all of these things help us do
t hat .

And so, access to the work becones an
| nportant way of distinguishing between the different
uses users want. Some want it on nobile. Some want it
online. Sonme want it on a disc in a console. And |
think all of these rules allow us to play within that
framewor k and neet custonmers where they are.

This is not academ c for us. This is
busi ness. And so making a nexus to infringenent in
many ways harnms the consunmers because right now -- and
| think this is the correct interpretation of the | aw
-- possession of the work is not what's infringing.

It's the various uses sonme may nmake and now
we're trying to inplicate nore on consuners there.
think it's inportant to recogni ze that that access
control allows themto make uses and that's what we're
trying to cultivate.

MR. AMER: Thank you. M. Slover?

MR. SLOVER: Yes. | wanted to go back to
your earlier question about ownership versus other
nodel s of rental or so forth. | think ownership is
the core focus. The fights of a consuner who owns a

product, to be able to use it.
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And | think you should be careful, you know.

Ownership can be witten around by | awers
so that what the consuner thinks is ownership really
I sn't ownership.

So | think it needs to be broader than just
a |l egal definition of ownership. But it's the concept
of the consunmer's rights and dom ni on over the product
that they've paid for, that they have. And |I think a
useful starting point is to try to, if possible, clear
t he snoke around the technol ogy and the conplexities
of software and everything and try to think of the --
when the DMCA was passed, there was sort of a
recognition that we need a new |l egal construct to
bring the traditional copyright protections into the
digital age.

Well, | think on the other side, we need a
recognition that the tried and true incidence of
ownership should still have value and presence in the
digital econony. So for exanple, taking the auto
software situation, if it was sonmething that a
consuner used to be able to do in his garage with a
screwdriver, that was not a copyright issue.

It was not an infringenment issue. |t was
not an inappropriate use. If the same thing in the

new worl d requires getting access to the software in
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order to be able to nake an adjustnment, the fact that
there's a technol ogical protection nmeasure on top of
It should not change the ultimte cal cul us and

obj ecti ve.

M5. SMTH. So the Copyright Ofice is
separately undergoing a study on software in enbedded
devices. And |I'm wondering if what you're saying --
or if there could be sonme consensus around treating
software in these enbedded devices differently than
TPMs protecting expressive works, if that m ght be
another way to slice it rather than a nexus to
i nfringenment.

MR. SLOVER: Well, I'"mnot a copyright
| awyer and our experience at Consuners Union, our
point of entry into all of this was really the nobile
phone unl ocking effort that we hel ped | ead.

So | can't speak too definitively to the
br oader issue. | do see sort of a big picture
conceptual distinction between the core creative works
and access to books and novies and songs, on the one
hand, and products that you now can't use unless you
have software that's functioning inside them

So what's brought us in, the concern that we
saw was that Internet software- enabl ed devices, both

in the Internet of Things and then the things that
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just sort of operate internally. But | wouldn't want
to put nmy finger on the scale of sonme of these other
| ssues.

MR. AMER: Thank you. M. Adler?

MR. ADLER: Yeah. | just wanted to make two
points. One is if | understood M. Panjwan
correctly, he suggested that an alternative approach
by Congress woul d have been to include access within
the exclusive rights enjoyed by a copyright owner
under 106.

And | would only have to assune that the
constituency that he represents and that, for exanple,
Johnat han represents in their criticismof 1201 would
oppose vi gorously such a notion because that would
| end the idea that access itself had the attributes of
a property right, which is what exclusive rights under
106 really are about, rather than this being a
question of whether or not sonebody who is going to
use their works in a marketplace manner, making them
avai l abl e to people but expecting to be able to assert
certain ternms for condition of availability and use
woul d be able to control that in the first instance by
controlling access to the work.

And then, the second point | was going to

make is that, just to be clear, | was kind of
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concerned about seeing the enphasis in the notice on
t al ki ng about 1201 "outside of core copyright

concerns.” I'mnot sure | have any real grasp of what
t hat phrase, core copyright concerns, actually
entails.

But it would be a trenmendous m stake to
equate that with the notion of a nexus to infringenment
because obvi ously copyright concerns drive far nore
than sinply the notion of whether one of these
specific exclusive rights is violated. W've tal ked --
al ways tal k about the incentives to create works of
original expression in the first place, which is
driven to a large part by the private incentives
i nvolved with the benefits of copyright.

And | think the discussion we had a little
bit earlier about access relating itself to the val ue
of using a work without infringing it or without in
any way inplicating the exclusive rights of the rights
hol der, that is a core copyright concern. And we
shouldn't treat that notion very narrowmy so that we
only think that "core copyright concerns” arise when
we' re di scussing infringenent.

MR. AMER: And | think that goes really to
the point M. Slover was nmaking. And |'d be

i nterested in people's thoughts about it. | nean, |
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think what this debate seens to be sort of struggling

withis, is there a way that 1201 could be reforned

that would -- that would include things |ike
accessing -- circunventing a TPMto watch a novie
for free. You know, so that would be included. But
things |ike garage door openers and printer

cartridges woul d be excl uded.

One proposal short of a nexus requirenment
that was raised in the comments is this idea that |
t hi nk Regan's question asked about, which would be
a permanent exenption for software essential to the
operation of a device. Is that sonmething that would
strike the proper bal ance? |'"d be interested in
your thoughts about that. M. Zuck?

MR. ZUCK: Thanks. And yesterday, at the
enbedded devices study panel, we had a swear jar
whenever we nmentioned 1201. So | don't know if the
sanme applies today. But that discussion was quite
robust yesterday. And so, I'll only briefly
reiterate what | said yesterday, which is that the
same kind of dynamsmin terms of product offerings
and things like that still applies to what is sort of
| oosely called the enbedded software market as well.

I nmean, and so one of the exanples that I

used yesterday was Ti Vo, where the hardware was given
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away practically as a lost |eader and it was the
enbedded software and the services associated with it
which is where the conpany Ti Vo actually obtained its
value. So | nean, there's sone conplexity about just
havi ng a broad brush approach to software that's
enbedded i n devi ces.

It would have to be a nmuch nore conplicated
wording in order to get at the distinctions that
people want to make so that you are excluding, you
know, printer cartridges but you're including the
ability to have flexible hardware subsidy nodels, et
cetera, that are pretty prevalent in this market.

So | don't -- we certainly couldn't support
anything that was just sort of a broad excl usion of
enbedded software into 1201. | think that would be a
m st ake.

MR. AMER: Thank you. M. Panjwani ?

MR. PANJWANI : A pernmanent exenption
directed towards software enbedded in consunmer devices
| think would be a good start. It would address a
number of the overhang i ssues that we've conme across
I n recent years such as cell phones, jail breaking,
tractors, autonobiles, 3D printers and so forth.

However, | think it overlooks the fact that

there are a nunber of issues that involve, quote,
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unquote, "traditional nmedia" in expressive works.

Leaving aside the fact that one coul d argue that
software code is an expressive work and necessarily
must be so to be protected by copyright.

In particular, there have been a nunber of
exenptions -- and | guess we're going to go into this
nore with the process panel -- involving what is the
appropri ate bal ance between access for fair use
pur poses, whether as a docunentary fil nmaker or
narrative fil mmker or educator. And 1201 places a
substanti al burden on those uses as well, not just
t hose of enbedded devi ces.

And | would also caution that any attenpt to
create a permanent exenption on software-enabl ed
devices would instead turn into a fight over what
exactly is a software-enabled device. And |'m sure we
have enough creative | awers here that we could
probably spend years hashing out what the appropriate
definition of that would be.

The end result of litigation would be not
whet her a copyright interest has been violated but is
the thing at dispute in this particular litigation a
device wwthin the neaning of the statute. And that
opens up a whole can of wornms, | think.

MR. AMER: Thank you. M. Pierre-Louis?
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MR. PIERRE-LOU S: | think we have to tread
very carefully anytinme we're tal king about these
bl anket exenptions. You know, when we're talking
about 1201, when we're tal king about software used to
protect software of an expressive work. In our case,
we're tal king about software used to protect software
of software, right, because we are a software industry
t hat does creative and expressive works. And so, when
you're tal king about this blanket rule, you swall ow
the entire industry.

On top of that, when we | ook at how our
ganes are still being played on various platforns, but
I n particular gane consol es, when you tal k about
consuner devices, gane consoles are used for ganes.
They' re used for television.

They' re used for novies. They're used for
all manner of distribution now because consuners
demand it and our conpani es neet that denand.

So we have to tread very carefully as we
t hi nk about what that neans because it inplicates nore
than just thinking about a tractor. W' re talking
about the very devices that consunmers are using to
consune the content that we're making.

MR. AMER: Thank you. M. Band?

MR. BAND: So switching hats fromthe
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Li brary Copyright Alliance to the Owmers Rights
Initiative | was representing in yesterday's
roundtable, | think they would support an exenption
along the lines of what you're tal king about. | nean,
concei vably a nexus or sonething along a broader
limtation would be better. But this would be a next
best -- sonmething that really does target the
situation where you do have this enbedded software.

| think the -- and conceivably, you know,
there could be exceptions to that exception for M.
Pierre-Louis' clients. | nean, that's -- and |
wel cone Raza's suggestion that we could spend years
negotiating that. Hopefully |I would have a client in
t hose negotiations. So that actually, you know - - ny
retirement -- that would be a nice trajectory towards
retirenment.

But | think again the bigger point is I
certainly don't think that Congress, when it was
tal ki ng about 1201 -- and | was part of those
di scussi ons, as sone of the others around the table
were as well -- they really were not thinking about
tractors.

And the fact that we're tal ki ng about
tractors and that that's been an autonobiles and that

that's where it's gone to, does suggest that there is
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a serious problemhere. And the fact that we're --
that the Internet of Things, we're tal king about a
world that, you know, all of these devices are going
to be connected and they're going to be connected by
software and then there's going to be these

I mplications for conpetition everywhere because of
this statute.

And so, we need to say, okay, what do we - -

unl ess you want to -- | nean, you're tal king about how
we went fromtwo exenptions to 22 exenptions. Well,
t hink next year -- in the next cycle, it's going to be
-- it's going to continue to grow at a geonetric rate.
And you know, it won't take very |ong before the whole
building will be working on 1201.

MR. AMER: Thank you. | think M. Lowe was
next .

MR. LOWE: So sone of ny points have al ready
been taken. But | wanted to enphasize from our point
of view, the parts on a car that used to be reparable
usi ng nmechani cal neans now are requiring the access to
software. So we equate now the software to the parts
and once you take away that right to repair those
vehicles, that beconmes a really difficult issue for
our industry.

You know, people who nodify their cars in
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their garage should still have the ability to do that.
And | think your suggestion is a good one to start out
as far as giving that, you know, sone usability rather
because these are not expressive works. These are
mechani cal functions that have now been taken over by
sof tware, including, you know, w ndshield w pers now
that used to be all nechani cal

Now, software m ght control how that
w ndshield w per is operating. |If it's a patent,
that's fine. You know, but a non-copyrightable
function should not be allowed to be protected.

MR. AMER: Thank you. M. Dow?

MR. DOW Just very quickly, | think sone
have tal ked about this exenption that you suggested in
terms of enbedded software. | think that your
guestion actually, if | heard it right, was about
sof tware necessary to make a device run.

And | just -- to nme, I'mnot quite sure how
to interpret that and | think it just sort of
hi ghli ghts how difficult some of the drafting would be
around sonething |like this.

VWhat cones to m nd and the concern that
cones to mnd for ne is thinking about, even sonme of
the early cases, maybe even the very first case under

t he DMCA was brought by Real Net wor ks and what was at
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| ssue there was an aut hentication sequence that in
order for you to be able to use your device to stream
a Real Networks file that was protected using
Real Net wor ks’ DRM you had to authenticate the device
to ensure that you were talking to a real server that
woul d protect agai nst copying of the content.

And sonebody had gone in and spoofed the
aut henti cati on sequence in order to get around that
process. And so, in order -- that was really software
that was required to nmake that device work the way it
was supposed to.

| think in the entertai nnent field, a | ot of
what goes on has to do with authentication.

If you want to use a DVD player, that drive
has to authenticate itself to ensure that it's playing
by the rules before you access the content. And so,
just want to urge sone caution about how sonme of these
things that we talk about in one context really inpact
In a totally different context that would be
pr obl emati c.

M5. SMTH:. That's a good point, and |
wonder if anyone el se could speak to whether sone of
t hese TPMs or software are running on, you know, both
devi ces or protecting expressive content as well as

devices that are not. |In the past rul emaki ng, we
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tal ked about jail breaking a variety of things. You
know, and one of the testinonies there said, you know,
software is the same no matter what the thing is. So
whet her 1201 should treat that all as protecting
expressive content or whether you can make a
distinction if the software is running on nultiple
types of devices.

MR. PIERRE-LOU S: | think I understand the
guestion. So I will try. So in our industry, there's
the software authentication that happens with the gane
console. There's also -- there are also servers where
you're playing online. You could be stream ng the
content. You could downl oad the content.

Al'l of those require different types of
software in order to interoperate because we're soon
even going to have nulti-device-type, you know, where
you can go fromone type -- or nultiplatform playing.
Al'l those require a |lot of interoperability of
software. And | think as M. Dow was saying, it takes
-- it takes a | ot of thinking about how t hose work
before we get into rules.

| don't know, for exanple, whether sonme of
the software that operates the nmachinery that sone
ot hers are tal king about here has this other

copyrightable function in it. You know, | don't know
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enough about that technology to say, well, that
shouldn't count, right? And | think that's where we
have to be careful to tread. W know in our industry
we're protecting the expressive works and so we can
speak very definitively.

But in sonme of these other areas, they are
al so doing things that are probably copyrightable and
whet her you want to say it's a high level or a |l ow
|l evel, it's not for me to judge that. Wat is
i mportant is to understand that there are rational es
behi nd each of our uses of software, and we've got to
be careful in thinking about what we're inplicating
and what we're tripping over because there would be
uni nt ended consequences.

And notw thstanding M. Band's idea that we
just go really narrow and we just fix the "leaks," for
us, the "l eaks" are the business. You know, once
they're out, they're out. And so, it's inportant for
us to be able to nonetize that but also to make sure
that consuners are getting it in the ways that they
want .

MR. AMER: Thank you. M. Zuck?

MR. ZUCK: Thank you. And again, | guess to
under st and your question, there's certainly software

itself is -- | don't know if that constitutes an
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expressive work. But | nean, that's where we are
i nterested in maki ng use of these protections. And
there are a lot of different licensing nodels for the
software itself.

And so, sort of protecting that dynam sml
think is also really inportant, that it allows for
di fferent kinds of nopdels for making software
available to different conmmunities, et cetera, and
that kind of so that there's sone price discrimnation
benefits, et cetera, to having dynam c business
nodels. And | think that that's part of what has nade
my industry thrive so nuch.

| guess |'d rather approach this fromthe
other end. If we're trying to -- since we have the
1201 exenption process in place, maybe a better reform
is trying to streamline renewals, for exanple, that
once you've identified sonmething that is a clearly
acceptabl e use, make it a | ot easier to continue that
use sonehow, but conti nue what seens to be a working
process through the Copyright Ofice to determ ne what
are legitimte uses and just -- and streanline the
process of their continuation, rather than trying to
go through and predict legislatively what -- into the
future, that we don't even really know what that'l]|

be.
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| nmean, like right now, caneras -- very
often the firmvare in the caneras is what determ nes
that functionality of the canera. So different |evels
of canmeras that you buy have different firmwvare in
them and that's what actually determ nes their
functionality because it creates manufacturing
efficiencies, right? So the firmvare ends up becom ng
really critical to the operation of the canmera. But
it also is a distinguishing characteristic of the
canera as well. And | think that we want to all ow
that flexibility and the efficiencies that it creates.

So let's look at this fromthe other end and
stream i ne renewal s of exenptions, for exanple,

i nstead of trying to conme up with a legislative fix
that | think would be a norass and only enrich
Jonathan Band's law firm right? | mean, to nme, that
doesn't feel |ike enough of an incentive to disrupt a
system that seens to be |argely working.

I nmean, we're | ooking at exception cases and
nost of the litigation around these exception cases
has cone out in a way that | think we all agree was
the right way. And so, that seens to be a system
that's working, not one that's broken.

And | think we need to keep that in m nd.

| nmean, as a copyright owner, | don't m nd
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the default case being -- the default answer -- | said
this yesterday -- | don't mnd the default answer
being no, right? There's this notion that, wow,
peopl e are disincented to start new busi nesses that

m ght infringe copyright because their |awers can't
assure themthat it would be okay that this creative
use of getting around copyright | aw would be okay.

And | think it's okay instead that the
default answer is no, which it is in npst cases.

It's not that confusing what's | egal and
what isn't.

And | think that we need to | ook at the
exceptions hard and then find a way to preserve them
into the future as a better approach, | think than
rejiggering the |aw

MR. AMER: Thank you. | saw one or two
cards go up in response. So |I'm sure people have sone
responses. M. G eene?

M5. GREENE: Thank you. | just wanted to
respond a bit to this idea first about the idea that
1201 is neant to |limt access and that that is rightly
the case and the idea that it's proper that the
default answer should be no with regard to exceptions.

We spent a lot of tine tal king about the

mar ket pl ace i nplications of the effectiveness or
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i neffectiveness of TPM neasures. We have not spent a
| ot of time tal king about the public safety

i nplications of DMCA 1201, specifically with regard to
the chilling effect that it has on security research.
It was recently noted that there has been a
significant increase and will continue to be a
geonetric increase in the anount of connected devices
in the Internet of Things.

And what we see is a trenendous obstacle
that security researchers in particular need to
overconme to ensure that whether it's cars or airplanes
or refrigerators or TV sets or any of the other
connected devices that we all use and depend on are in
fact secure.

And so, when we set access as the threshol d
and say to security researchers that you can't breach
access because that is an infringenment of the purpose
of 1201 as opposed to protecting the core intell ectual
property as opposed to protecting agai nst copyright
infringenment, | think what we say to the public is
that market interests are nore inportant than the
public safety or the potential public health interests
of ensuring that our increasingly connected world is
in fact secure.

MR. AMER: Thank you. | think M. Adler was
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next .

MR. ADLER: Well, | think with respect to
t hose concerns, it's pretty clear that they have been
addressed to sonme extent by Congress through original
statutory exenptions with respect to security
research, reverse engineering and al so every three
years we revisit many of those issues in the context
of the triennial rul emaking proceeding.

But again, it goes back to the question of
whet her or not ultimately the issue of infringenent
becones the tail that wags the dog of 1201. 1201 was
a recognition that wholly apart fromthe issue of
i nfringenment, there was value with respect to access
to a work that had to be within the ability of the
rights holder to control.

O herwi se, the rights hol der woul d have
little reason to expose that work in an online context
for people to be able to access and use it w thout
providing any value to the rights holder in return.

And one thing that nust be kept in mnd as
we di scuss these issues is that courts have not had
any difficulty whatsoever being able to dism ss the
notion that fair use contains a right of access to a
copy of a copyrighted work. It doesn't. It never

has. The argunents in favor of why it should have
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never gained any real traction.

And one can understand why, because agai n,
It would subject the notion of access as an
| ndependent venue of economc value to be limted only
with respect to how that access related to the use.
And if the use was non-infringing, whether fair use or
not, but if it was non- infringing, you' d be throw ng
out the ability to control access. And that's really
what 1201 was originally about and continues to be
about today.

MR. AMER: Thank you. So we have about 10
mnutes left. So | think we're going to go around the
table one nore time to respond to this question, to

account for the cards that are up.

And then, | think we have tine for maybe one
nore question after that. | believe M. Panjwani was
next .

MR. PANJWANI: | wanted to respond to a

couple of the prior comments. Regarding M.

Zuck's comment that the default answer being
no i s acceptable, | think the discussion that we're
havi ng ri ght now about the essential software or
enbedded software exenption | think highlights the
danger of setting defaults at no, that the growth of

all of these other issues shows that we thought the
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default can be no because perhaps this is not going to
be such an incredible inplication on a vast range of
econom c activity.

But it turns out it is. And | think it's
wort h reeval uati ng whet her the default being set at no
makes sense in light of all of this.

I would al so say that the exanpl es of
successes that have supposedly occurred are, for
exanple, |'massum ng the Chanberlain case and the
Lexmark cases. But for each one of those cases,
there's a case, for exanple, like | believe 1201 cane
up with MDY v. Blizzard and | believe it came up in
particular in the Real DVD case, where a court was
faced with software that all egedly could be used for
supposed fair uses. And the court said, well, | can't
get to whether or not the use that's being enabled is
a fair use because there's a circunventi on happeni ng
here. So we never get to establishing case | aw on
core copyright because of 1201.

Il will also point out that I think that in
response to M. Adler's comments that access is a
right in and of itself, that -- the comments regarding
t he passage of the DMCA is that we're creating this
ancillary right of access for the purposes of

di scouragi ng and di sincentivizing and preventing
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i nfringement of the 106 rights, not access for the
sake of access itself. The fear was that digita

goods are so easily reproducible, so trivially and so
easily distributable in an online format that you need
this additional protection to back up 106, not as a
right that stands in and of itself.

MR. AMER: Thank you. M. Slover?

MR. SLOVER: Raza just covered ny point.

MR. AMER: (Okay. Thank you. M. Zuck?

MR. ZUCK: Yes, thanks. | just wanted to
respond briefly to the public safety comment nade
earlier, that the -- | think that it's just as equally
| nportant to recognize that there's public safety
i nmplications to tinkering with enbedded software. And
so, again, if we bring public safety into the
di scussion, security isn't the only conponent of that.

It's also how the software is being used and
how t he interconnecti on between the software is being
used increasingly in nedical devices and ot her areas
where there's an enornous public safety issue
associated with all owi ng people to tinker with
enbedded software. So | nean, we can have that
conversation. But it's going to be nuch broader and
much nore conplicated than | think people would hope

that it would be.
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MR. AMER. M. Adler?
MR. ADLER: Well, | would just again point
out -- we tal ked about this at the very begi nning,

that for the nodels, for exanple, in the industry that
| represent that are nost inportant, things |ike

| i brary e-lending or subscription on-demand or print
on-demand or being able to rent a work on-denmand, the
I ssue there is about software being used to provide
access to the expressive work that's protected by
copyri ght.

And we shouldn't let the difficulties
created by the fact that software has a dual identity
as both a copyrightable and protected work in itself
and the fact that its functionality is used for
pur poses of controlling access to a separate and
di stinct expressive work, to place those expressive
works in a position that Congress had not intended.

| again respectfully disagree with the
comments that were nmade before about the right of
access being sonething that was considered only with
respect to the issue of trying to reduce online
piracy. It was not. It was specifically the case
t hat Congress sought to be able to create online
mar kets for copyrighted works. And that was the

reason why access had to be subject to some degree of
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control that was separate and distinct from what you
i ntended to do with the work once you acquired access
to it.

MR. AMER: Thank you. M. Band?

MR. BAND: So I'll respond to Allan's
previ ous conmment, not this [ast comment. But the
| ssue, at least where | see the big problemwth
1201(a) is this access point, is again, access to
sonet hi ng, whether you have -- it's one thing to get
access to sonething to which you don't have a | egal
right to access. | nean, you don't have a - - you
don't lawfully possess that item as opposed to
sonet hing that you've paid for and that you have
| awf ul access to and your ability to get inside that.

And this really -- and this really gets to
t he point about security testing and so forth. So yes,
Congress did recogni ze that, you know, it came up with
a few permanent exceptions. And so, there was one for
security testing, one for encryption research, one for
i nteroperability and so forth. But there wasn't one,
let's say, for the testing of the Vol kswagen for
pur poses of determ ning that they were commtting this
enormous fraud on consunmers around the world.

And you know, and the idea there is that a

person, presumably, whether it was a consuner reporter
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or whoever woul d hopefully be able to do that kind of

research woul d buy the Vol kswagen, right? They're not
going to steal the Vol kswagen. They're going to buy

t he Vol kswagen and then they should be able to do the

testing of all sorts about how the -- how the software
in it works.

But a lot of that is not covered by specific
-- by existing exceptions in the DMCA.

And noreover, there is this whole generation
of , you know -- yes, there are hackers and there are
peopl e who do vari ous kinds of testing sort of in the
gray areas of the DMCA. But a | ot of people just have
decided not to -- that it's not worth it. [It's not
worth the risk.

And in the last -- yesterday we were hearing
about how there's this whole -- you have a | ot of
academ c researchers -- | nean, you have sone who are
willing to get into this area of encryption research
and all the other kinds of hacking technol ogies to
figure out how -- you know, how, let's say, Vol kswagen
ganed the system and to detect those kinds of
pr obl ems.

But if you're -- if you're working at an
academ c institution and you know there are going to

be - there are colorable legal issues or there's a
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potential of a |legal issue and you have to worry about
fundi ng, people just don't go into that area of
research. It's just not worth it.

It's hard enough to get published and tenure
to have to worry about the | egal issues on top of it.

So | think there's -- again, as nore
software is included in nore things, there's all kinds
of problens in that software, whether it's consuner
protection issues and safety issues that are not
covered by exceptions. And to rely on the exenption
process to hope that every three years maybe an
exenption will be granted to cover whatever you want
to do is sinmply not sufficient to take care of the
enor nous problens that we could fix probably by
relatively sinple changes to the DMCA, narrowing its
scope a little bit.

MR. AMER: Thank you. | think Ms. G eene
was next.

M5. GREENE: So | was really going to say a
| ot of what M. Band just said with regard to the fact
that the current and pernmanent exenptions are not
sufficient to encourage or allow the types of security
research that is needed. And there is a chorus of
security researchers who will and have said the sane.

I would also just say that because of the
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obstacl es posed by the rul emaki ng process and the fact
that you have to go through it because the default is
no, that serves as a further chill.

The |l ast note that | would want to make on
this point is that when | was speaking to the public
saf ety concerns and the public health concerns, that
not being able to have as robust security research as
we m ght otherwi se have, | was not suggesting that
that's an equity, that it is appropriate for the
Copyright O fice to weigh.

In fact, it is our position that the inquiry
should be limted to whether or not the proposed use
Is -- would constitute an infringenent. And so, we do
align ourselves certainly nore with Public Know edge's
position on that point. | was nerely making the point
t hat by expanding the inquiry beyond whether or not a
proposed exenption would constitute an infringenment
does in fact inplicate significant public policy
concerns negatively.

And then, the last thing that I would note
Is the idea of access being this threshold and this
| nportant protection, when we keep hearing this from
I ndustry, it is |like sort of the industry trying to
have its cake and eat it too because oftentines, while

there are certain industries that are able to protect
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their products, as the gentleman from ESA previously
stated, there are other industries that sinply can't
and that still want to rely on limtations to access
under 1201.

And a good exanple of this is a study
conducted by Col unbia University which found that at
sonme point 46 percent of Anericans engaged in sonme
formof piracy. So clearly piracy is still a
significant problem as many industries thenselves
say.

Yet the study also found that the vast
majority of these wound up purchasi ng individuals nore
digital products online legally than those who never
engaged in piracy at all. And so, | do think that
there are sone really interesting findings there that
it would be worth thinking about in terns of the val ue
of limting access.

MR. AMER: Thank you. So we are just about
at the tine and | see a couple of other cards. And |
just wanted to ask one nore question.

So in your responses, you mght want to -- |
invite you to address this in your responses as wel |,
and that's the question of how prevalent, in your
experience as practitioners, is it for 1201 to be used

for what you m ght regard as anticonpetitive purposes
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or to enforce 1201 agai nst consuner products.

On the one hand we've heard - - we've heard
t hat while you have the Chanberlain and the Lexmark
cases, those are several years old. And in any event,
the courts rejected the plaintiffs' clainms in those
cases.

On the other hand, we've heard that, in any
event, there still is a chilling effect by the
prospect of litigation in these areas. So it would be
hel pful for us just to have your perspective sort of
on how commonpl ace these sorts of clains are in the
1201 context. And | think M. Dow was next.

MR DOW So | guess --

MR. AMER:. And forgive ne, we urge you - -
everyone to be brief because we're right up against
the clock. Thanks.

MR. DOWN So in response to your question
there, nmy own firsthand experience is that there's not
-- |1 don't have a lot of firsthand experience with a

| ot of that type of activity. What | see in that area

Is largely anecdotal. | see it raised in the context
of the rul emaking proceeding. | also see a rul emaking
proceedi ng where, as you said, | think there were 27

exenptions asked for and 22 granted in the |ast round.

So I'mnot sure that process isn't working.
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| mean, it was intended to be sonething that could be
fl exi ble and respond to these things. And in ny
experience, |'mnot sure it 00000 00000 isn't.

| had ny tent up really to respond to M.
Panjwani's notion that access was not intended to be
separate fromthe rights of the copyright owner. |
think that notion just sinply isn't correct. It was
very clearly discussed, very clearly contenpl ated at
the tine.

And | just wanted to highlight, just com ng
out of the House Judiciary Report, where they say the
t echnol ogi cal neasures such as encryption, scranbling,
el ectroni c envelopes that this bill protects can be
depl oyed not only to prevent piracy and ot her
econom cal Iy harnful and unauthorized uses of
copyrighted materials, but also to support new ways of
di ssem nating copyrighted materials to users and to
safeguard the availability of legitimte uses of those
mat eri al s by individuals.

It absolutely was not limted to protecting
access for the purposes of preventing infringenent.

It was protecting access for the purposes of
I ncentivizing these new business nodels, many of which
don't rely on exercises of the rights of copyright

owners.
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I n our business, those are the new business
nodel s that we're engaged in. W've got a whole suite
of apps that allow you to gain access to our |inear
tel evision content, whether it's Di sney Channel or
whet her it's ESPN or whether it's ABC, to allow you on
your iPhone to watch those things on the go that is
controlled -- the access to those things is controlled
t hrough aut hentication to ensure that you have
perm ssion to have that access. But it's not
conti ngent upon the exercise of the rights of the
copyri ght owner.

MR. AMER: Thank you. And quickly please,

M . Panjwani ?

MR. PANJWANI :  Just responding to your
guestion about the preval ence of 1201 cl ai ns agai nst
consumer activities and prograns or activities, |
woul d note that that's in part asking for us to prove
a counterfactual in that it's our perspective that the
exi stence of -- if we assune that many people are | aw
abi ding and the | aw prevents engaging in pro consumer
activity that would be prevented by 1201, then that
activity just isn't out there.

I think we have seen the exanples that did
cone out are involving the inkjet printers. And |

woul d point out that we filed to clarify that | egal
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ruling to make sure that it extended to 3D printers.
And that attracted a volum nous filing by Stratasys, a
maj or player in the industry, opposing that on the
ground that no, no, no, we have this right to |lock you
into our first party fil anment.

And nost recently, another conpetitor of
Stratasys 3D systens just announced end-of-life of one
of their printer lines, which had |ocked in a first-
party filament. And | think that underscores the
| nportance of exenptions like this and sort of the
effect that 1201 has.

MR. AMER: Thank you. M. Pierre-Louis?

MR. PIERRE-LOUIS: | promse to be brief.
First, | think it bears repeating that 1201's been a
success story in what it ained to do, in the twn
goal s of both getting nore broadband out there,
getting nore devices innovated and getting works
online and on devi ces.

So it's been a success. And so, we've got
to really think about how we tinker with it, right?

There are two types of tinkering here and
we've got to be very careful in how we approach that.

The other is that we've seen innovation
really blossom It hasn't been chilled. And what

busi nesses like is certainty, both in what they can
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and can't do. And when they know that they can nmake
that investnment and get a return, they wll invest
nore. And they've done that. And | think that's been
proven out. And so, we've got to be careful how we
t hi nk about the exenption process and all of those
t hi ngs.

But | think first and forenost, we've got to

| ook at this as a success story that we want to

conti nue.

MR. AMER: Thank you. M. Weissenberg?

MR. VEI SSENBERG. Well, I'mnot a
practitioner just yet. [|'Il be graduating in a nonth

and taking the bar. But | would again put your
attention to the TracFone reply coment from | ast
year's triennial. They list -- they do a great job of
listing all the success they've had using the DMCA to
protect their anticonpetitive |ock-in nodel.

Agai n, we enphasi ze that's not appropriate -
- that's not an appropriate use of 1201 and we urge
the Copyright Ofice to make a statenent, a clear
stanment saying that it no |longer has a place in this
process. So, thank you.

MR. AMER: Thank you. And |I think we'l]l
wrap up with M. Band.

MR. BAND: So | know Donald Trunp thinks
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that unpredictability is a virtue. But when
counseling clients, unpredictability is not good.

| nmean, not my unpredictability but the
unpredictability of the law. So after the DMCA
passed, |ooking at a plain reading of 1201(a), it was
pretty clear on its plain reading that it could be
used anti-conpetitively.

And | had to counsel clients, yeah, you
can't -- you know, if you try to circumvent for this
pur pose or that purpose, to keep conpeting in the
aftermarket, you m ght have a problem And then,
al ong cones the Chanberlain v. Skylink case and |
sai d, okay, well, you know, silly nme. You know, | was
just reading the plain |anguage of the statute and
obviously it neans sonething different fromthe plain
| anguage. But that's good. | |ike Chanberlain
better.

And so, now you can conpete in the
aftermarket. And then, along conmes MDY and says - -
and they said, no, Congress nmeant, you know, the plain
| anguage controls and this interpretation of
Chanberlain is wwong. And so, now | have to tell ny
clients, oh, well you could have -- you used to be
able to conpete in the aftermarket. Now you can't

conpete anynore in the aftermarket.
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And so, that's where we are now. |t sort of
depends on where you are. | guess in the Sixth

Circuit, you can conpete in the aftermarket and in the
Ninth Circuit, you can't conpete in the aftermarket.
And just to -- you know, as Raza said and the

gentl eman here said, you know, you just have to | ook
at who is opposing exenptions to see howit is being
used anti- conpetitively.

So we see in the 3D context, the 3D printing
context, it's being used anti- conpetitively. 1In the
TracFone case, and then, of course when all the major
aut onobi |l e manufacturers are opposing it because they
basically -- it's clear they're opposing the
conpetition that would be enabled. So it's quite
obvious that it has a potential for enornous
anticonpetitive inplications.

MR. AMER: Thank you. | think we have to
| eave it there. | apologize. Thank you to all our
panelists. W're a little bit over tinme, so if |
could ask that we |imt the break to 10 m nutes, if
panelists on session two could plan to be back by
10: 50, that would be great. Thank you.

(Wher eupon, the foregoing went off the

record at 10:38 a.m, and went back on

the record at 10:52 a.m)
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M5. SMTH. Okay. | think we're about to
start for panel two. Everyone's here? Ckay.

So panel two is called "The Rul emaki ng
Process --

Evi dentiary and Procedural |ssues". So if
this is what you're here for, you're in the right
pl ace.

|'"d like to start first with us briefly
I ntroduci ng ourselves. First, fromthe Copyri ght
O fice, I'"'mRegan Smth, Associate General Counsel.

MR. AMER: Kevin Amer, Senior Counsel for
Policy and International Affairs.

MR. MOORE: Andrew Moore, Ringer Fellow.

MR. SLOAN:. Jason Sloan. |'m an Attorney-
Advi sor in the General Counsel's Ofice.

M5. SMTH. And now, if the parties would
like to introduce your nanes and the organi zations you
represent?

MS. COX: Krista Cox, the Associ ati on of
Research Libraries.

MR. DECHERNEY: Peter Decherney, fromthe
Uni versity of Pennsyl vani a.

MS. GREENE: Robyn Greene, from New
Anmerica's Open Technol ogy Institute.

VR. MOHR: Chris Mohr, SIIA.
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MR. W LLI AVS: l'"'m Matt WIllians, fromthe
MSK Law Firm for the Association of American
Publ i shers, the Motion Picture Association of America
and the Recording Industry Association of Anerica.

MS. TUSHNET: Rebecca Tushnet, the
Organi zation for Transformative Wrks.

MR. TURNBULL: Bruce Turnbull, representing
t he DVD Copy Control Association and the Advanced
Access Content System Licensing Adm nistrator, LLC.

MR. PANJWANI: Raza Panjwani, Public
Know edge.

M5. SMTH. Geat. So this panel is to
expl ore the general operation of the triennial
rul emaki ng process. | see that many of the panelists
are participants in the process. And so, they're
probably aware that |ast October concluded the sixth
process where the O fice received 44 petitions.

We grouped this into 27 categories of
exenptions. The Register recommended and the
Li brari an adopted the granting of 22. But through
t hat process, the O fice received nearly 40,000
witten coments and we understand that the comments
written in support of this study, you know, for many
participants, it was seen as taking a ot of tinme and

perhaps a disproportionate anount of tine.
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The comments and testinony that we received
during the last session reflected considerable efforts
fromindividual participants, nonprofit organizations,
law firms, legal clinics and industry nenbers.

And we're interested in hearing your
t hought s about the procedural aspects of the
rul emaki ng as well as the evidentiary standards that
are applied. And keep in mnd, sonme of you will also
be on panel three. But that topic is whether or not
there should be sone sort of presunptive renewal or
stream ining for renewals of exenptions that are
granted. So we're going to try to respect that that's
the topic of the next panel, as opposed to this panel.

So | think to start out, |I'll just ask a
very broad question. For those that have partici pated
in the process, how do you find it's working for you?
And in the answers, please just tip your placards up
If you wish to speak. And if you could please try to
keep your response to maybe two to three mnutes, we'd
appreciate it.

Thank you. Professor Tushnet?

MS. TUSHNET: So not so well. So we
dedi cated really probably 500 to 600 hours, if |I'd
| ook at nmy time, which | don't keep with the sanme

regularity you would at a law firm and several other
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peopl e, other |awers volunteering for ny organization
al so dedicated significant tinme as well as
conversations with technical people and other people
and sone of our nenbers who take advantage of the
exenption. So it was a big deal.

And there are significant problems with the
requi renments that the Office currently inposes. |
think the Cyberlaw Clinic's comments go into great
detail, and I'"mlargely in agreenment.

So | won't run through these. | would say
one specific issue in particular that doesn't work
well -- so for three rounds, we have nade the argunent
that the Copyright O fice should consider actual
knowl edge and behavi or anong potential users of an
exenption when interpreting whether there are
alternatives to circunvention.

That is, it should consider whether those
alternatives are in fact known and used.

And frankly, it's quite frustrating that the
Copyright O fice has not even addressed this argunent,
much | ess given a reason why it has rejected this
argunment, which we could actually then tal k about.
It's also contrary to the due process principles and
t he notice-and-coment practice of rul emaking. And

you know, I'd just like to hear sonmething fromthe
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Copyright office about that.

M5. SM TH. OCkay. M. Turnbull?

MR. TURNBULL: My clients have parti ci pated,
DVD CCA, in all of the prior rul emaki ngs, and AACS LA
in the last couple and | would say in general, we
actually find that it works well. | think the basic
approach is correct that there is -- that those who
seek the exenption have the information that's
necessary to bring forward and that's how it has been
put forward.

| think the -- and the notion that the basic
presunption is that the prohibitions are to stand
unl ess there is evidence brought forward sufficient to
denmonstrate the need for the exenption is the correct
approach. | think that there are details about how
many rounds of subm ssions there are, whether the
initial round in the last rul emaki ng was necessary or
additionally burdensone.

| think fromthe responding parties' point
of view, we wound up with one response -- you know,
one opportunity, whereas other participants, the
proponents had nultiple. And so, again, in the
details, I think there are places that could be
i nproved. But as an overall matter, | think we find

that it works well.
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MS. SMTH: If | could ask if you could turn
of f your m crophone when you're done speaking, that
will just help prevent feedback noise. And also, a
follow-up to M. Turnbull, did you feel as
participating in the second cycle of comments and
there not being a fourth, that there was sonething you
had | eft unsaid or did you feel that you had the
opportunity to express your viewpoint on all issues?

MR. TURNBULL: Well, the concern |argely was
that -- | nmean, | understand the inclination of
proponents to bring forward evidence or information in
response to what was submitted. But we really -- other
t han through the hearings, which was an inperfect way
of doing it, partly because of the tinme [imtations
and the questions and that sort of thing, there were
things in the respondi ng round fromthe proponents
t hat one would have |iked to have had an opportunity
to respond to.

| nmean, there are different ways that that
could be handled. | nmean, the Copyright Ofice could
be nore vigilant in saying no to subm ssions of new
evi dence or giving another round or other ways. But |
woul d say that there were, particularly in this |ast
proceedi ng, there were tinmes when we woul d have

responded if we had the opportunity.
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M5. SM TH: Ckay. Thank you. M. Panjwani ?

MR. PANJWANI: There are a nunber of aspects
of the proceeding that we've been involved in that
we' ve highlighted as problematic. |In fact, we've
filed general coments at the outset of the | ast
triennial process to highlight some of the issues we
had, beginning with the identification of classes of
wor ks under section 102 for the exenption process, the
standard of identifying non-infringing uses as well as
adverse effects.

| particularly want to focus on the first
two, in part, because, as Professor Tushnet nentioned,
the Cyberlaw Clinic's comments on the adverse effects
| think were very appropriate and addressed that very
t hor oughly.

Currently, the approach to identifying

cl asses of works results in -- as alluded to in the
prior panel -- sone distinctions that don't quite nmake
sense.

So, for exanple, the difference between
t abl ets and phones that involve the sane exact
software, thus bifurcating the docket and require
filings in both cases. The differentiation between
users, educators by differentiating the classes of

users as either K through 12 educators or higher
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educati on educators, which it's unclear where these
distinctions in ternms of classes of works cone from or
the differentiation in granting an exenption between a
Bl u-Ray disc and a DVD di sc as a user.

Beyond that, in terns of the burden that we
find as problematic in terns of filing -- identifying
non-infringing uses is that the expectation that
proponents nust identify affirmative precedent
affirmng a non-infringenent whereas the dearth of
precedent identifying an infringing activity does not
satisfy the burden.

This is particularly problemtic because
wi t hout an exenption, a party cannot engage in the
activity, which neans that there is a |lack of an
opportunity for case law to develop in that space.

In fact, | would characterize the |ack of an
exenption in some areas as effectively denying courts
of jurisdiction to define the contours of infringenent
In that particular area. |If you cannot circunmvent for
pur poses of engaging in an activity, there's no way of
defining one way or another whether that's actually
infringing in a court's eyes, if there is no case |aw
on that point.

| have other areas, but I'mgoing to stop

t here.
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M5. SMTH. Okay. | think you' ve raised a
| ot of issues and sone of those we'll begin to dril

deeper into. But I do want to give everyone an
opportunity to speak a little bit at the opening.

And | think one of the things to consider
maybe as we're going around is to what extent are sone
of these issues that you're raising sort of dictated
by the statute, which requires a finding that an
activity is likely to be non-infringing. So M. Cox?

M5. COX: So the Association of Research
Li braries has participated in the rul emaki ng process
as part of the Library Copyright Alliance.

And it - - the process is just -- it takes
an extraordi nary anmount of time, as Professor Tushnet
mentioned i ke 500 to 600 hours.

We're very lucky to have the assistance of
some of the clinics that we've worked with and joi ned
in some of their filings because otherwise it really
does take an extraordinary anount of tine and
resources where you have to assenble the evidence, you
have to submit the proposal, including the text. You
have to basically wite a brief on why your use is
non-infringing and you have to then respond to any
opposition to those proposals, prepare a witten

reply, participate in the hearings and then do the

www.Capital ReportingCompany.com
202-857-3376




o o0 A~ W NP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

US Copyright Office Section 1201 Study May 19, 2016

Page 89

foll ow-up questions.

And you know, this whole process can take a
year or nore, which is just an extraordinary anount of
time for sonething that is proposed by public interest
groups that often don't have the tinme and resources to
invest in this. And this is why we are very grateful
to the clinics.

Just on Raza's point about that the |ack of
exenption denies courts these opportunities, it really

does make putting together this evidence very, very

difficult. 1t mkes witing these briefs on why it's
a non-infringing use -- it can nake it -- nake it nore
difficult.

And as M. Turnbull said he believes that
t hose who want the exenptions have the opportunity and
the informati on necessary.

And | woul d disagree just to the extent that
this process really provides an asymetry of interest
where these corporations are usually the ones that are
proposi ng these exenptions whereas it is |ike these
public interest groups that don't have these resources
needed to wal k through this very conplicated and
burdensonme and very formalistic system

MS. SMTH. M. Mohr?

MR. MOHR: A couple of just -- | guess a
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couple of prelimnary points. The first thing is |
think there's -- | want to be clear in distinguishing
bet ween, let's say, problems with the statute and
problems with the rul emaking.

There are -- fromour mnd -- in our mnd,
there are areas where in fact overall the statute is
working quite well. And | think in the comments from
AAP and the MPAA and also in ours, we've tried to give
sone exanples of how new busi ness nodel s have been
encour aged.

This was designed to be a failsafe. And it
was designed to operate in a certain way. And | think
you hit on that. And that is specifically with

respect to the statute, that the statute has to be a

source of causation of the harm It can't be
alternative distribution nodels. It can't be the fact
that sonmething is inconvenient. It has to be the

statute that is causing the adverse effect. And I
think, to the extent that the rul emaki ng has gone off
the rails a bit, it mght be useful to exam ne how
closely the Library is hewn to that particular
st andar d.

M5. SM TH:. Can you el aborate, if you think
that the rul emaki ng has gone away from the standards

set out in the statute?

www.Capital ReportingCompany.com
202-857-3376




o o0 A~ W NP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

US Copyright Office Section 1201 Study May 19, 2016

Page 91
MR. MOHR: Well, initially, | nmean -- you
know, it's changed -- the Library has changed its
position. | mean, in the initial -- the initial

rul emaki ng, the very first one, there was a fairly
| arge fight over whether or not an exenption should
I ssue to a class of users or to a class of works. And
the initial rulemaking tried to stay pretty close to
that line. And | think later, it got nuch nore into
the class of user and then it got a lot fuzzier.

| think there are places where there are --
there may be other statutes, for exanple, that
prohi bit a particular course of conduct. And so,
assum ng both statutes are valid, assum ng both
statutes prescribe the sane conduct, there -- the
section 1201 can't be prescribed as a cause. It's a
way the proceeding is being used of validating sone
ot her policy goal that they would Iike to have but has
nothing to do with copyright. In that particular
i nstance, |'mnot sure that the issuance of an
exenption is appropriate. In other words, tie goes to
non-exenption. That's -- those are the sorts of
things | mean by statutory causation, if you'd |iKke.

M5S. SMTH. M. WIIlians?

MR. WLLIAMS: Thank you. I1'd like to

reiterate first what M. Turnbull said in the 00000
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00000 sense that the comments by their very nature
kind of contain a lot of criticismof what the Ofice
has done. But | think you guys al so deserve a | ot of
praise for taking a tricky statute and nmaking a
proceeding that's overall worked quite well. | think
we're in kind of a -- it's not broken, so you have to
be very, very careful trying to fix it scenario.
Again, it's functioning as it was intended to.

We're not always happy with the outcones.
We're frequently unhappy with sone of them and we've
got a few things in our comments that we think could
be i mproved. One inportant one | think is we would
| ove to see a draft of the regulatory |anguage in
advance of it being published just so that everyone
who participated in the hearings at |east can comment
on the drafting choices. But sonme of those things are
relatively mnor inprovenents that we think could be
made. And overall, we think things are working pretty
wel | .

On Bruce's point about the one filing versus
three fromthe |ast cycle, we also felt that there
were sone things left unsaid. Part of that was
because at the hearings, | think, as you should, you
gave the proponents a |l ot of opportunity to explain

their cases and then us who were sitting at the end of
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the table ended up running out of tine sonetines. So
havi ng one nore witten filing m ght have been
hel pful .

| just have a few very brief things in
response to sone of what's being said. | think Public
Know edge rai sed the issue of why should we be
di stingui shing between different types of users. And |
think that's sonething that grew out of what M. Mohr
was tal king about, which is that we've altered the
approach sonmewhat in that a class of users was not
sonething that was initially being | ooked at. But
overall, | think my clients have cone to find that
t hat change has been helpful. It's not perfect and we
do have some concerns about how it works. But
overall, I think we have found it to be hel pful.

And so, in the previous panel, Jonathan Band
was raising the issue of, well, this is going to keep
growi ng and growi ng and grow ng and eventual ly the
whol e building is going to have to work on it. But |
think that is in large part the result of the Ofice
trying to be accommodating to the proponents and
trying to let them make their case and expand their
approach to allow the class of works definition to be
altered. And so, sonetines you have to take a little

bit of bad with a |ot of good. And so, that | think
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is kind of why the proceeding has grown the way it
has.

The |l ast point | wanted to respond to was
this issue that 1201 supposedly inhibits the
devel opnent of normal copyright case |aw or fair use
case law. | don't -- I've never understood that
argunment and | still don't understand that argunment. |
understand that there are two different types of
liability and when counseling a client, you have to
address both. On the other hand, if there are the
nunmber of threats that people claimthere are of 1201
liability, there are lots of ways to pursue
declaratory relief actions w thout connection to the
1201 threat and still pursue your copyright argunents.

There are |lots of fair use cases going on
out there. I'minvolved in a lot of themon both
sides, often on the defense. There are a |ot of other
types of exceptions-rel ated cases going on that have
nothing to do with 1201. So | just - - | don't
believe that the case |law is being inhibited. Thank
you.

M5. SMTH:. Okay. Well, we did open up with
a broad question. | think now we've got a | ot of
I ssues to unpack. So I think it m ght be hopping

around a little bit, but on the question of how to
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define a class of works -- it is true that, as others
have nentioned, in that first rul emaking, the Ofice
did not define a class of works by reference to the
users but subsequently fromthe second rul emaki ng on,
it has.

And ny question is if this were to be taking
an opposite approach and not allow refining it by the
types of users or uses, would this be likely to result
I n perhaps | ess exenptions? What effect would this
have on the rulemaking if you need to | ook at a w der
pool in terns of whether an activity is likely to be
non- infringing? So, Professor Decherney?

MR. DECHERNEY: Yeah. Thank you. So |'ve
been participating in the rul emaki ng since 2006, when
It was -- when the use and users were added to the
definition of class of works. | think it's not a
guestion of whether or not it becones |arger or
smal l er as a cl ass.

But it brings the idea of a class nuch nore
inline with fair use, which is about use and users.
And of course, all non-infringing uses aren't about
fair use. There are plenty of kinds of non-infringing
fair use, which are about exenptions |like 110. But
fair use obviously is a really inportant one.

So | think it actually makes the | ogic of
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the argunents nuch cleaner and it brings theminto
alignment with fair use. W're not tal king about

vi deoganes that can only be played on obsol ete
technology. But it's about use by archivists, which
is really what that exenption was neant to be used for
going all the way back to 2003 and 2006. Could | add
a few other comments fromthe first round?

MS. SMTH:. Sure. Go ahead.

MR. DECHERNEY: So | nean, in sonme ways, the
rul emaking has | think really been effective and, from
my own perspective, many, may, you know, thousands of
educators and students have been able to engage in
non-infringing uses as a result. And there are so
many changes that have hel ped that, including the
added addition of use and users and the streamining
of the process. So |'m happy we see that you're open
to new changes.

| nmean, just to bring up two small issues,
or two issues, not so small, one is the enphasis that
we place on the next three years in each rul emaking.
Often we end up debating things that end to be
vaporware, technologies that never materiali ze,

i censing agreenents which are still being negotiated
even 16 years after we first heard about themand if

there's a way to keep that to things that are tangible
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and real and that there's evidence that they exist
woul d be terrific.

The other is what we're going to tal k about
this afternoon, which is the renewal process. And so,
"1l put that aside. But you know, 1'd love to
rethi nk what de novo may nean and whet her or not we
need to use that standard at all. But also, maybe
sonet hing nore appropriate for this part of the
hearing is how evidence is preserved and used and then
maybe reused for the future.

M5. SM TH: Yeah, and keeping in m nd that
the next panel is going to talk about renewals, |ike
if there were sone type of reformfor renewals, it
seens like it mght take sonme of the pressure off of
the participants in each of the rul emaki ngs goi ng
anew. But M. Panjwani? | think I mght -- am!|
saying that right? Okay. Panjwani.

MR. PANJWANI: |I'd also like to just respond
very briefly to sone of the points nmade previously.

It was already nentioned the amount of hours that have
to be put in by proponents, ranging from 500 by a few
of the clinics to as high as | believe 2,000 hours was
the nunber listed in the reply coments by the
filmakers, by the UC Irvine Law Clinic as well as

their pro bono counsel.
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| don't think a systemthat relies on pro
bono counsel and the availability of clinics is
sustai nable. And M. WIIlianms doesn't believe that
we're going to have necessarily this proliferation.
But one exanple that cane up was consuner appliances
and the software enbedded in them are not covered by
any of the exenptions and we're going to have to wait
two years to deal with that. And that's going to be
an additional class that's going to require addressing
an additional proponent work.

In terns of the specifics of the coment
periods of the process, | will note that in ny limted
experience as a litigator in notion practice,
typically the party with the burden of proof is
allowed to file in favor and a reply brief, and a sur-
reply brief in a fourth round is typically not given
as of right. | would also note that it's inportant to
realize that the burden, as we often hear fromthe
Copyright O fice -- the burden is on the proponents,
to the point that there is no such thing as a default
judgnment in favor of proponents. It is possible to
have your exenption denied w thout anyone actually
opposing it, as the Register recommended the denial of
the e-book readi ng exenption back in 2010 w t hout any

subst anti ve opposition.
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| would also note that the problens with the
process in terns of the accessibility of the public in
under st andi ng what's going on were delineated in the
Cyberlaw Clinic's comments that pointed out that there
are effectively nine factors that the Ofice
considers. And you cannot find those nine factors
listed in one place. But rather, one nust parse both
the original NO requesting classes be identified and
then the NPRM calling for the rul emaki ng process. And
I n conmbi nati on, one gets this nmultifactor test that is
hi ghly technical and requires all these hours to
actually neet.

M5. SMTH. Again, |I"'mjust going to nove on
so we can facilitate this. Again, | think these
| ssues end up being a bit intertw ned.

MR. PANJWANI: Ri ght.

M5. SMTH: But I'mtrying to focus it, to
narrow it --

MR. PANJWANI :  Sure.

M5. SMTH:. | wonder if we can get back to
the question of the definition of the class of works.

MR. PANJWANI: Yes. So | understand the
difficulty the O fice has in that they're asked to
define cl asses of works. But exenptions nust be

granted for non-infringing uses. And then, connecting
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those two perhaps |l eads to sonme of the difficulties
t hat we have.

| would say that there is a mddle ground
bet ween the atom zation that currently occurs in the
defining of classes and the section 102 cl asses. |
believe that we've veered too far in ternms of where we
are. | think notion pictures for classes of fair uses
as opposed to particular types of formats |I think is
where we start running into sort of shallow waters and
fear of running aground.

I think software al so presents sone
difficulties in terns of tying it to a particular type
of device whereas perhaps software needs to be treated
as its own class that is in fact a narrower subgroup
than literary works. So | would urge perhaps a
novenment away fromthe | evel of specificity currently
in the definition of classes.

M5. SM TH: Thank you. Professor Tushnet?

MS. TUSHNET: So what was just said is
exactly what | think about the classes too, especially
since the burden placed sonetines doesn't informus
exactly how specific we have to be. There's nothing -
- right now, we have no reason to think or understand
why, you know, the exenption isn't for the University

of Pennsyl vani a instead of for college professors
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because it's sonmebody fromthe University of
Pennsyl vani a who's com ng and aski ng.

And we -- so from our perspective, it is
hard to understand what the distinctions are when we
see sonmeone testifying about the need of teachers
across all disciplines. Then, it turns out because
they are actually from nedia studies we only get an
exenption for nedia studies.

And so, part of the reason you've seen such
an explosion is that we have | earned the | esson that
we have to bring sort of a kindergarten teacher and a
first grade teacher and a second grade teacher and
this is -- you know, because -- because in the past,
the O fice has rejected, for exanple, when | bring in
rem x videos, they've rejected the relevance of the
Nati onal Hi story Day people, who do make rem xes, but
they make it in an educational context. So they don't
count apparently for --

M5. SMTH. Well, | do want to push back a
little bit on the idea that you need to bring in a
ki ndergarten teacher, a first grade teacher and a
second grade teacher. | nean, what would be the
alternative?

Wuld it be that Professor Decherney shows -

- and the Ofice has said this is a great exanple of
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fair use in cinem studies and so he testifies about
his need and an exenption is granted and it is for
fair use for all notion pictures. Were would the

| i ne be drawn?

MS. TUSHNET: So notion pictures in
educati onal context, absolutely, because what he
testifies about is pedagogical practice. And
certainly the people that we have -- so Renee Hobbs,
for exanple, she's actually not just a nedia educator.
She actually works in the pedagogy of educati on.

And so, that's the kind of thing where the
evidence in front of you actually supports the
generalization being offered because it's about how
pedagogy wor ks, not about how nmedia studies in
particul ar works or | anguage studies or film studies.
And we think that a simlar |evel of generality,
simlar to what you see in fair use cases, right -- so
people in fair use cases, they |ist education,
criticism commentary.

They don't say nedia studies and there's a
reason for that. And | think that that kind of change
could really help decrease the burden on you as well
as align it, as Raza was saying, nore with the needs
of the statute.

MS. SM TH: M. Turnbull?
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MR. TURNBULL: Well, far be it fromme to
advocate for exenptions, but | really think that the
focus on K through 12 or particular types of higher
education has enabled the Ofice to nmake
recommendati ons for exenptions whereas a much broader
category, as had been in the early rounds, resulted in
no exenption recomendation and that if you -- if you
-- again, if you start out with the proposition that
the default is that the prohibition on circunvention
shal |l apply, which is what the statute and the
| egi slative history tell you, unless there is a
particul ar body of evidence saying that a particul ar
use is being frustrated by the particul ar technol ogy
I nvol ved, then if you have a broader category, you're
much nore likely to find that, no, in the broader
category, there is not the frustration of the use,
whereas if in a narrower category -- | nean, Professor
Decherney did a really superb job in 2006 of
explaining why it was that he needed what he needed.

And | think that the evidence that's been
presented in other cases -- while I, again -- with M.
Wlliams, |'mnot always happy with the result - - |
think there has been a reasonabl e outconme based on
what's been presented. And if there are ways to nake

that a little easier for sonme of the proponents, |I'm
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not opposed to that.

But | think that the way the categories are
defined has in fact enabled the granting of certain
exenptions that in a broader category would not have
been grant ed.

M5. SMTH. M. WIIlians?

MR. WLLIAMS: Thank you. Yeah, | agree
with Bruce. | think your question was if the approach
to class of works changed, would that end up resulting
in fewer exenptions. And | think if you followed the
approach as you have and only altered that portion
that it would, because you, as you said, need to
decide that the use is likely non- infringing, |
actually think you have to go farther than that. You
have to actually decide that it is non-infringing
because the statute says likely adverse inpact. It
doesn't say likely non- infringing use. But that's a
di sagreenent | have.

But in order for you to make that concl usion
that it's even not a likely non- infringing use, you
have to start engaging in sone of the |ine draw ng
that is being criticized. So you' ve done things |ike
focus on use of short portions of a work for criticism
and commentary in noncommercial sectors. Those things

hel p you get to the conclusion that what the
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proponents want to do is a lawful use. And you have
to get to that conclusion before you can get to the
exenpti on.

You al so have to get to the conclusion that
there are not reasonable alternatives avail abl e.

So you have to draw the |ines that were
being criticized between different formats because
j ust because someone who's engaged in a certain
activity wants to use DVD-quality footage, that
doesn't nean that they have to have Bl u-Ray- quality
footage. And so, the line drawi ng that you' ve engaged
in |l think has allowed you to craft exenptions that
conply with the statutory requirenents and that al so
give the proponents a |lot of what they' re asking for.
So | would be careful playing around with doi ng away
with some of this |line draw ng.

A coupl e of very quick responses. On the
burden of proof issue, | think this was heavily
debated in the 2000 rul emaki ng and then all over again
in the 2003 rul emaking. There were a | ot of
di sagreenents at that tinme between NTIA and the O fice
as to howto read the statute. One thing they both
agreed on though was that the burden was on the
proponents and that that's a requirenent in the

| egi sl ative history.
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And Federal Register 65, page 64558 goes
through the Office's initial reasoning as to why the
burden needs to be on the proponents and | think it's
sound reasoning even to today, citing case | aw and
ot her sources that basically say that when you're
dealing with an exception to a general rule, the
burden is on the proponent of the exception to nmake
its case. So |'d urge you to go back to that. | think
"Il end there.

M5. SMTH:. Okay. Ms. Cox?

M5. COX: So | agree with a | ot of what Raza
and Professor Tushnet said, that | think -- and
Prof essor Decherney -- that defining based on uses
really does make a |lot of sense, that it does put it
inline with fair use. And | think that
di stingui shing between the different educational uses,
between K through 12 or nedia studi es or other
disciplines in college really doesn't nmake a | ot of
sense because we are tal ki ng about pedagogy. W're
t al ki ng about educati ng students.

And | would just say that trying to draw al
of those distinctions actually makes the actual text
of the exenptions not as usable, not as friendly. For
exanple, in the nost recent rul emaking process, the

exenption for filmclubs was 1,055 words |ong. The
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2006 exenption was 44 words long. A 44-word exenption
Is a lot easier for the average teacher or person,
user to understand versus having to really parse

t hrough the statute and really understand what is

al l owed or what's not all owed.

So | think if you went back to | ooking at
the uses instead of the classes of users, | think it
woul d make it easier for us to understand it and you
woul dn't go through such a | ong and drawn out process.

M5. SMTH: Okay. Thank you. Ms.

G eene?

MS. GREENE: Thank you. | just wanted to
respond. This is a little bit off-topic from your
guestion directly, but to what M. WIIlians was sayi ng
about the proper interpretation of whether or not
sonething is infringing. And it is our position that
the Copyright O fice should be uniformy applying a
standard that they nerely have to find that a proposed
exenption is likely non-infringing. We think that this
emanates directly fromthe statute, as the Cyberl aw
Clinic at Harvard stated as well in its coments. Qur
viewis certainly in line with that.

And we woul d al so urge a narrow
i nterpretation of the question as to whether the

proponent of the exenption experiences adverse effects
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as a result of the TPM W think that both of these
woul d be in keeping with the intent of the statute and
woul d allow for a better inplenentation of the

rul emaki ng process.

MS. SM TH. Prof essor Decherney?

MR. DECHERNEY: Just to quickly set the
record straight, when I'mcriticized by Professor
Tushnet and praised by M. Turnbull -- in 2006, we did
actually apply for an exenption for nedia professors.
| mredi ately, we were criticized by everyone who said,
wel |, what about us, we al so need an exenption, and as
a result, had evidence from people across the acadeny
and lots of stories from people in many different
fields but al so support from nmany different
prof essi onal organi zations, including the American
Associ ation of University Professors, the |argest
organi zation of academ cs. And so, who are all
represented by me normally in the rul emaki ngs, not
t oday, although they have subm tted comments actually.

So it is a broad exenption.

| just -- one quick point about what M.
WIlliams was calling the line drawing and | think this
relates to Ms. Cox's comments as well. But we are
often tal king about these distinctions between DVD and

Blu-Ray and it's not about non- infringing uses versus
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i nfringing uses, but about the |level of need, of
guality, when and what constitutes sonmething that's
useful for education or for archiving purposes. And
It's not clear exactly what the standard is there.

| nmean, | don't know if you want to be
convinced by us that it's something we need. But I
t hi nk sone kind of clearer understandi ng of what that
bar is would be terrific.

M5. SM TH. Thank you. So the next area |I'd
like to tee up is the burden of proof, which sone have
al ready sort of spoken about. M. WIIlians has quoted
what the Office says in the statute, says the
Li brarian needs to make a finding of sonething that's
specifically going to happen in the next three years.

So | think there's two sides to this
guestion. First is the Ofice has said that the
burden of proof is on the proponent and we've al so
heard that it's taking legal clinics hundreds of
hours. So there's both a substantive and a procedural
angle to this question. Should the Ofice institute
refornms that give people |less opportunities to submt
evidence? Wuld that hurt the ability for proponents
to obtain an exenption or are there specific reforns
we shoul d consider?

M. Mhr?
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MR MOHR: | think there's -- | think
there's certain things you mght be able to do through
concepts of adm nistrative notice that would
streanmine the proceeding. | think it's totally
reasonabl e for soneone who has proven an exenption to
provide information, in abbreviated form for exanple,
that they have used the exenption. It would certainly
be hel pful to say, yes, we've used this and here's a
coupl e of brief exanples of the kind of thing that
we' ve done.

' mnot tal king about a 300-page, thousand-
footnote filing, this is what | did with my sumrer
vacati on, that kind of thing.

And provided that all that's being sought is
t he exact sane exenption fromthe year before, that
shoul d be enough, unl ess sonebody el se cones forward
and says, no, things have changed, the exenption's
bei ng abused, there is sone other evidence that there
was sonme flaw in the case beforehand that warrants a
revisit of this or something, a rebuttal basically, a
rebuttal of that evidence.

But the burden -- you're right. The burden
has to be on the proponent first. But after that, |
think you as an adm ni strative agency as opposed to a

court has nore flexibility in how you handl e the
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rul emaki ng fromthat point as it goes forward.

MR. AMER: Just to focus a little bit on
this question of what we as the O fice can do versus
what m ght require statutory change on this question
of the burden of proof, we have said that the proper
showi ng i s a preponderance of the evidence standard,
which requires a nore |ikely than not showing. |Is
there agreenment that that is the proper sort of
basel i ne framework that we should be applying or do
peopl e have a view that we have sone latitude in that
area? M. Panjwani?

MR. PANJWANI: | don't think we take -- or
at | east speaking for Public Know edge -- take issue
with the idea of a preponderance of evidence standard
for neeting the burden of proof as a proponent.

t hi nk, however, where our disagreenent enters in is
what does that nean with respect to each of the
el enent s.

What is show ng non-infringing use by a
preponderance of the evidence and what are the adverse
effects that the statute contenplated that proponents
woul d be required to denonstrate in order to neet a
preponder ance of evidence standard?

MS. SM TH: Professor Tushnet?

MS. TUSHNET: So | was just going to say
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exactly what -- exactly that. Don't -- we should
definitely not change the process to give us |ess
opportunity to make our case. You know, | think there
woul d be serious due process problens with that, anong
ot her things.

But the real -- the reason these subm ssions
are 150 pages long is because of this question, burden
of proof and the preponderance of evidence as to what.
And again, |I'd direct you to the Cyberlaw Clinic. You
know, the burden of proof should be about non-

I nfringing use, adverse effects, not the nine
different things that the Copyright O fice has cone up
with over time, which do contribute to the fact that
we feel like we have to neet the burden on ot her

consi derations that may be added into the process
later. And | think adhering to the statutory text
could really solve a lot of that.

Actually, could | actually respond to
sonething earlier? Because | feel like I don't want
tolet it go. In terns of the question of 1201
interfering with the devel opnent of case |law, so we
heard that that didn't really happen.

Let me offer you two pieces of evidence that
it does, first of all, as my own experience and that

of the OTWas a whol e. So we counsel ed rem xers
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before the exenpti on happened. Ren xers often --
wel |, not often, but occasionally would recei ve DMCA
notices. W'd talk to them about whether they wanted
to counter-notice. And we always had to ask them
before the exenption, how was this footage nmade?

And because nobody knows about the DMCA,
alnost all of them made it by DVD rippi ng because
that's what gives you the nost effective source.

And nobody that | counsel ed thought, oh
yeah, | should go ahead and make ny fair use argunent,
even though | would be willing to go ahead and do
that, because I'mdefinitely going to |lose, right?

You have to tell them look, if you nmade it
the wong way, you're going to lose. It doesn't
matter that you have a good fair use case.

M5. SMTH:. So in that exanple, | nean, what
Is -- what is the alternative?

MS. TUSHNET: So --

M5. SMTH. It seens like it may be
statutory reform since the statute requires --

MS. TUSHNET: No, so --

M5. SMTH. -- the non-infringing uses exi st
as opposed to proponent case law. Right? | nean, the
earlier panel, we tal ked about Congress naking the

decision to protect access to copyrighted works
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separately.

MS. TUSHNET: Well, I'msorry. Maybe |
wasn't clear.

M5. SM TH:  Yeah.

MS. TUSHNET: Before we succeeded the first
time in getting the exenption, that's how | had to
counsel people. Now, | can counsel people, saying go
ahead. | don't have to ask them how t he footage was
created. Go ahead. Do your counter- notice and if
they sue, we'll represent you. And I tell you, no
counter-notice that |I've worked with has ever
proceeded to a case because rem xers get takedowns
that are unjustified, sonmething that we have tal ked
about in other fora.

But at the very |east, copyright owners have
deci ded not to pursue clains when we thought there was
a very strong fair use case and we were willing to
make that, which we couldn't do before our exenption.

M5. SMTH. Okay. So it sounds |ike the
exenption in this case and process was worki ng and --

MS. TUSHNET: Well, so in terms -- right.
Now we are ready to nake --

M5. SM TH: Okay.

MS. TUSHNET: Right? W're ready to

litigate sonme of the issues that before we existed,
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there was really nobody who woul d represent a non-
commercial -- you know, npbst non- commercial cases
don't end up in court because the defendant can't find
a lawer, right? W're now there to do that. And you
know, we're waiting for the right case, which we just
couldn't do before.

And then, the other thing I would nention is
the dicta in the Corley case, which has already cone
up, opining on stuff that's not before it, about the
guestion of quality, |like what -- does fair use
require a particular quality? So that's sonething that
has been a real problem It's explicitly di savowed by
subsequent Second Circuit precedent. But it's stil
haunti ng us, as you can see by the fact that it's
brought up 16 years | ater about whether you do
actually have an entitlenent to the right quality for
your fair use.

MS. SM TH: Ckay. M. WIlians, | think,
If you wanted to respond to the initial question about
burden of proof and preponderance of evidence?

MR. WLLIAMS: Yes.

M5. SM TH. Ckay.

MR. WLLIAMS: On preponderance of the
evidence, | think |I saw a lot of confusion in the

comments on what the standard neans. And as you said,
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it means nore likely than not, which is not a terribly

difficult standard. I1t's the standard you're usually
dealing with at trial. So if you show 51 percent and
the other side's got 49, that's a close call, but you
still wn.

So a lot of the comments seemto think it
meant sonething quite different and | think you coul d
clear that up just by clarifying. You' ve repeatedly
done that in your NO s every cycle.

You' ve explained what it neans. But there
still seens to be conme confusion. And | think that
m ght be because people get troubled by the
substanti al adverse inpact standard, which is the
burden they have to neet is to show that substanti al
adverse inpact by a preponderance of the evidence.

And you've al so gone out of your way in
every cycle to explain that substantial is not
sonet hi ng that requires proof that sonething
absolutely terrible has happened to you. It conmes out
of the legislative history that calls for distinct,
verifiable and neasurabl e inpacts or that says nere
I nconveni ence i s not enough. All of those things were
wor ked through in the 2000 cycle. And then, in 2003,
the Ofice reiterated that it's not inposing any

burden that isn't already in the legislative history
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by sayi ng substanti al .

It's just saying don't conme to us with a
hypot hetical. Don't come to us with a philosophi cal
objection with the law. Tell us about a real-world
I ssue and we'll consider granting the exenption. So |
think the burden has been handl ed properly and it's
not sonething that should be changed.

M5. SMTH:. Thank you. | think we'll go to
Ms. Greene next. But one question, does anyone want
to specifically coment, thinking ahead, on the
Breaki ng Down Barriers to Innovation Act, which woul d
change statutorily and inpose a totality of the
circunstances test? So, Ms. G eene?

MS. GREENE: So | just wanted to respond to
M. WIlliams' citation to the Manager's Report and
dependence on that as sort of the best source of
| egi slative history. | would call into question
whet her or not those are actually appropriate
st andar ds.

| nmean, when you | ook at the actual
statutory text, it does not inpose any kind of
substantial burden requirenent. It says nerely, as
M. WIllians was citing earlier, that the person be
adversely -- sorry, that soneone is likely to be in

the succeeding three-year period adversely affected by
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virtue of the TPM

And so, | do think the appropriate standard
for inquiry is whether or not soneone's proposed use
Is likely non-infringing, which would also be in
keeping with the preponderance of the evidence
standard, right, nore |likely than not.

And then, also seek to determ ne just
whet her or not quite sinply sonmething does inpose an
adverse effect as a result of the TPM not inposing
sone type of heightened standard as to the |evel of
t hat adverse effect.

It's not clear in the statutory |anguage or
in the maority of the |egislative history, as opposed
to the sort of mnority report by a single nenber of
Congress that there was contenpl ated any kind of
substanti al adverse inpact.

It seens nore likely in fact that the intent
was to determ ne whether or not there is any adverse
| npact and then to err on the side of granting the
exenption, as this was of course neant to be a
failsafe for people whose fair uses and other non-

I nfringing uses would otherw se be made i npossi bl e as
a result of 1201.
M5. SMTH. Okay. Thank you. And | know a

| ot of the witten comments do expose a | ot of
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vi ewpoints on the legislative history too and
obviously we're taking those into account. And so, on
the totality of the circunstances test, M. Panjwani,
If you'd like to respond?

MR. PANJWANI: Sure. The Breaki ng Down
Barriers to Innovation Act -- as best as |I can recall
it -- offers a nunber of amendnents by explicitly
placing into the statutory factors for granting
exenptions a | ot of the things that we've tal ked about
here. It is still our position at Public Know edge
that the statute can be interpreted to allow for nmany
of those things, if not all of them W can disagree
on sone of that.

To focus again on the exanple you asked for
about devel opnent of case |aw, one of the exenptions
that we originally asked for -- and this was a bit of
a Sisyphean task between ourselves at Public Know edge
and M. Turnbull and M. WIllianms - - is the DVD space
shifting exenption, which we apply for every three
years.

I will note that while the Copyright O fice
di sagrees with our analysis of the case law as to
whet her that is a non-infringing activity, NTIAin its
report, looking at the sane case |law, cones to a

differing conclusion. They also reach, | believe, a
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di sagreeing opinion with the Copyright Office as to
whet her narrative filnmmakers are nore |ikely than not
to be able to nake fair uses of video clips.

And | think this highlights the problemthat
| tal ked about earlier of a bad jurisdiction for
heari ng, where you have two conpetent agencies
reachi ng opposite interpretations of the copyright |aw
and that the appropriate authority to settle that
di spute is a federal court. And the only way that
gets to a court is if there is an exenption that
allows us to settle the copyright issue because --

M5. SMTH: So --

MR. PANJWANI: Sorry. Go ahead.

M5. SMTH:. Can | ask how would you reform
that? Wuld it be statutory reformin the statute,
that the Librarian mkes a determ nation based on the
recomendati on of the Register of Copyrights who in
turn consults with NTIA and so takes all that into
account and puts into a final rule granting of
exenptions? Wuld you -- what would the reformbe to
that? Wuld you tip the scales in the case of
di sagreenent or what would you propose?

MR. PANJWANI : | think the appropriate
interpretation is that a preponderance of evidence

standard applied to the non-infringenent elenent is
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that barring affirmati ve case | aw sayi ng that that
activity is in fact infringing, that the tie goes to a
determ nation of non-infringnment, as to that el enment
because if the Copyright O fice grants an exenption,
rights holders have the ability to bring a case in
court and settle that question and thus close off that
exenption by finding of infringenment.

M5. SMTH: So | nean, just to be clear, it

sounds |ike you're disagreeing with the outcone but

perhaps not the process. |Is that right or --
MR. PANJWANI: In this particul ar exanpl e,
"' m di sagreeing with both. | think that if the

process had worked appropriately, that the fact that
t here was a di sagreenent between the two agenci es and
the fact that there was no affirmative precedent that
that activity was infringing should have resulted in
that el ement comi ng out in favor of an exenption.

M5. SM TH: Thank you. M. Mohr?

MR. MOHR: A couple of things. The first

thing is that -- sorry. The first thing is that --
and | think it goes -- it does go kind of to this
proof question, is -- and the legislative history --

Is that ny friend to ny right nust have m sspoken
because the statute says not hing about being affected

by TPMs. That's what it said in the Commerce
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Commttee. It was changed when it went to the House
floor. And now, it says prohibition. And in
conjunction with that, that's when the circunstances
surroundi ng the issuance of the manager's report.

Now, it's interesting that inits
subm ssion, that textual change was sonething that was
| don't think nmentioned in the Harvard subm ssion.
And that is a -- inmy mnd, at least, was a fairly
significant om ssion.

Wth respect to the -- with respect to the
I nfl uence of the Manager's Report itself, | would
refer you to Sutherland on statutory constructi on,
4814, which has a nice summary and case | aw and so
forth, of the statenments by the managi ng comm ttee
menber and the deference that is ordinarily applied.
Qbviously it's statutory construction. So it's not,
you know -- it's not absolute rules. But the general
rule that, in ny mnd, the Ofice properly applied in
this case is contained there and you may find it
useful .

MS. SMTH: Thank you. M. Turnbull?

MR. TURNBULL: A couple of things.

First, I'"'malso puzzled on the statutory
background because -- and recognizing that there were

changes nmade | ater on, as was just nentioned- - the
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core of sort of what are the -- what are the - -
what's supposed to be the elenments of the regul atory
proceedi ng cane out of the Commerce Commttee. And
the Commerce Conmittee -- | think what M. WIIlians
guot ed before was straight fromthe Comrerce Conmttee
report, not the statenent of managers.

And so, | think the distinct, verifiable and
measur abl e i npacts, the repeated enphasis in that
report on the need for evidence is -- that was the
Commttee that created the process. Now, the process
was changed a bit and noved fromthe Commerce
Departnent to the Librarian and the Copyright Ofice
and that sort of thing. And in that regard, it seens
to me that Congress actually spoke and said that the
Commerce Departnent role was to be advisory and the
Li brari an, upon the recomendati on of the Register of
Copyrights, was to be definitive. And so, the fact
t hat NTI A may di sagree about sonething is not
di spositive of anything other than the fact that
they' re an advisor, not the decision-naker.

And on the -- so yeah, | think that was the
point | wanted to nake. Thanks.

M5. SM TH. Thank you. Just to give M. Cox

M5. COX: So | just want to talk a little
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bit about the preponderance of the evidence and what

t hat neans because in the -- in past rul emaking
cycles, when the groups that represented blind

organi zations, blind individuals who wanted an
exenption, they went for it -- | think this was the
2006 rul emaki ng cycle and said, you know, these are

t he nunber of books that we have | ooked at and that we
are unable to access via text-to-speech or
transform ng into sone accessi ble format.

And the joint reply comments fromrights-
hol ders |i ke AAP, MPAA, RIAA, SII A and others, Authors
GQuild, they basically said that the subm ssions did
not give any indication that the exenption had already
been used and that it was difficult to evaluate in the
absence of any evidence about the extent to which the
exenption had nmade things better.

And | think that sonme of the difficulty
around bringing forward this evidence and neeting that
evi dence burden is a confusion on what evidence is
needed. Like do you need to show that by a
preponderance of the evidence that the past exenption
has made things better? Because it's extrenely
difficult to get that evidence in certain
ci rcunst ances such as for the blind.

| think it should be enough to show that
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there are a significant nunber of literary works out
there, that there are literary works that blind people
wanted to be able to access and they were unable to do
so. So that touches both on what the evidence
standard should be but also just going back to this
process that it's extrenely |ong and hard to get all

of the evidence needed to put these subm ssions

f orwar d.

M5. SMTH:. And in the exanple that you gave
for assistive technology for the blind, I nmean, this
m ght be sonething where if you had a separate or a
different track for renewals, that m ght resolve that,
correct?

M5. COX: Absolutely, and the Breaking Down
Barriers to I nnovation Act would grant renewal of
t hese previously granted exenptions wi thout -- unless
there's sonme show ng that things have changed and |
think that makes a I ot of sense and |I know wi || be
di scussed in the next panel. So |I'mgoing to try to
stay away fromthat.

M5. SMTH: Thank you. [I'mgoing to let M.
WIllianms respond to the responses to him so--

MR. WLLIAMS: Thank you. |'mnot going to
respond on everything, just Bruce and Chris are right

that | quoted both fromthe Commerce Committee Report
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and fromthe Manager's Report.

And | think the Manager's Report is
conpletely valid legislative history. But even if you
don't |ike that report because it disagrees wth your
position, there are other reports that take the sane
position as the Manager's Report and the O fice has
noted that.

On this issue of likely non-infringing, it's
two i ssues. One |'ve already nmentioned, which |I think
the nodifier in the statute, it says likely to be in
t he succeedi ng three-year period adversely affected.
And then, it doesn't again say in their ability to
make |ikely non-infringing uses. It says in their
ability to make non- infringing uses.

And you know, a judge doesn't tell you this
is likely what the lawis. The judge says this is
what the lawis. And | think that's the standard that
was called for here. The Ofice has taken a different
approach. But | don't think there's anything for the
proponents to criticize because the Ofice is already
interpreting it to say likely non-infringing.

To take it a whole step further and say that
t he copyright owner needs to cone in and show t hat
there is an adverse judicial precedent against their

position in order to succeed in the rul emaking just
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conpl etely upends copyright | aw because the default in
section 106 is that if you' re making a copy, if you're
adapting a work et cetera, you're conmmtting an act of
I nfri ngement .

You then have an affirmative burden to prove
a defense such as fair use or one of the other
exceptions. And so, | don't see why the standard
would differ in this context. That's all | needed to
say. Thanks.

M5. SMTH: Okay. Thank you. | think we'l
call on Professor Tushnet, then Professor Decherney
and then nove on to a new question.

MS. TUSHNET: So, thanks. | just want to
make a conparison to the statutory interpretation
| ssue. Consi der copyright preenption in section 301.
So there, the statute was changed after the Report
came out. And courts have again and again and again
agreed that the legislation is not hel pful because of
the material way the statute was changed between the
time the Report canme out and its enactnent.

And it's actually exactly the sane here.

When you say that Comrerce becane an advi sor
and not the decision-maker, it's not a trivial change.

That's actually a conplete change in not

only, you know, what branch of the governnent is
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maki ng the | aw, but also the fundanental underlying
orientation of the decision-maker and what it's
trained in doing. So | do not think that reports
about the statute that isn't the statute we have are

actual ly hel pful either way.

st at ut e.

And then, also just in terns of what M.

WIllianms just said about upendi ng copyri ght
law, | feel |ike we spent the |ast sessions saying,
but wait, this isn't about copyright |aw.

This is about access.

So if in fact the question is, wll nmaking
access -- or not making access, getting access all ow

me to make a non-infringing use, there's nothing
upendi ng about that at all because at |east sone of

t hese accesses, |like the ones that my -- |ike the ones
that the people | represent have are conpletely

aut hori zed. You know, they bought the stuff. They can

play it.

a question of upending copyright |aw when the whol e

point is this extends far beyond copyright |aw.

Page 128

| think we end up with the text of the

You know, and so, | don't think that this is

MS. SM TH. Thank you.

VR. DECHERNEY: Yeah. Back to the
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preponderance of the evidence standard, this is about
t he question about whether or not is a neasurable
preponderance of the evidence. And | think we just
want to acknow edge that often what we're talking
about are things that are not neasurable. And so, we
have anecdotes, but we're tal king about the degree to
whi ch sonmeone needs one nedi a versus another for the
sane activity.

We might all agree that making a rem x vi deo
or noncommercial video is non-infringing.

But what is the level of quality that's
needed for that non-infringing use? |'mnot always
convinced that its's sonmething we can neasure. |It's
sonet hi ng that we can argue for. But | don't know that
It's ever measurable, except with a |ot of anecdotes.

M5. SMTH:. So a new question | want to just
take in a different direction is whether or not the
triennial nature of the rul emaking is sonething that
should be reexamned. |Is three years too |ong, too
short? Any opinions on that?

Is it working for everyone? M. Panjwani?

MR. PANJWANI: So |'m going to go ahead and
have ny cake and eat it too.

M5. SM TH. Ckay.

MR. PANJWANI: | will point out that it's
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both too short and too long. |In the case of advancing
or dealing with advancenents in technol ogi es and new

I ssues, as | nentioned earlier, soneone had brought up
to nme the point that consuner appliances aren't
covered and they discovered a bug and they weren't
sure if they were legally allowed to fix the bug in
this consunmer appliance based on the current

rul emaki ng and they'd have to wait for two years to
bring an exenpti on.

On the flipside of it, as a proponent,
having to cone back -- and this again is going to the
renewabi l ity discussion in the next panel -- is that
three years, you end up having two years to use your
exenption, one year to then again deal with the cycle.
And | understand that that places a sim/lar burden on
the Ofice, that one out of every three years, a | arge
nunmber of staff have to be devoted to this one
particul ar project. And you know, | recognize that.
But you know, how you square that circle, I'Il |eave
that up to you

Il wll point out that it is both too |ong
and too short, depending on the particul ar problem
you're trying to address. So | don't think that
there's a one-size-fits-all solution here of a

particular term
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M5. SMTH. Thank you. M. WIIlians?
MR. WLLIAMS: Thank you. Yeah. | nean,

it's a hard nunber to come up with if you're | ooking

for something perfect. But if you're |ooking for
sonething that's good that makes sense, | think three
years works pretty well. A |lot can change in that

period of time, especially in this current environnent
of rapidly evolving technology. But it also doesn't
mean that you' re ending the proceeding and starting it
agai n the next day.

So | think three years has worked pretty
well. And | wouldn't shorten it certainly because it
really would just nean that we are all constantly
wor ki ng on the proceeding and there's no tinme for the
exenptions to take hold, settle in and let us | ook at
t hem and see how they' re worKki ng.

MS. SMTH: Thank you. M. Mhr?

MR. MOHR: Just the current statutory term
Is -- fromour perspective, is fine. And | would just
resi st the prem se that just sinply because a change
has occurred, that there is some need to tinker with
the prem se of the statute, because | think that's
lurking a |l ot behind the scenes in a |ot of these
di scussi ons.

There are a | ot of fol ks who don't |like the

www.Capital ReportingCompany.com
202-857-3376



o o0 A~ W NP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

US Copyright Office Section 1201 Study May 19, 2016

Page 132

prem se of that statute. And that's fine. W do and
we think it's worked exceptionally well.

There is a safety valve that's this
rul emaki ng and we think the statutory termis an
appropriate way to exam ne any problenms that m ght
ari se.

M5. SM TH: Thank you. Ms. Cox?

M5. COX: Once again, | agree with M.
Panjwani that it can be both too | ong and too short.
But | think a way to kind of resolve this is that when
there is a need for -- you could have a shorter period
for a new exenption, for exenptions that haven't been
consi dered before or haven't been granted before so
t hat you can keep up with the advances of technol ogy,
all of these new technol ogi es where you find that you
actually do need a new exenption and it wasn't
consi dered previously or there wasn't enough evi dence
to grant that exenption.

But if you had pernmanent exenptions or you
had this -- a stream ined process where you didn't
need to go through these huge de novo proceedi ngs
every three years for educational uses, for assistive
technol ogy, for persons wth visual inpairnents,
think that shortening that period for new exenptions

woul d nake a | ot of sense.
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MS. SM TH: Thank you. Professor Decherney?
MR. DECHERNEY: Yeah, so that -- (off mc).
M5. SMTH: Can you turn on your m crophone?
MR. DECHERNEY: That sounds really appealing
if there's -- | don't know what it would | ook Iike --

but if there's a different tinmeframe for new
exenptions versus renewals. | just know towards the
end of the last rul emaking, bibliographic scholars
cane to ne with a great problem And | said, you
know, I'msorry, it's actually four years until that
can be addressed.

But it's an inportant one. And in an
educati onal context, that can be a long tine. You
know, it's the entire education of a |awer, right?
Three years? O at |east the school educati on.

Yeah, so if | can just suggest sonething
that's really, really practical, but | think would be
hel pful, is to recognize that it's |law school clinics
which do a ot of the representation for the
proponents. And if there were just ways of thinking
about that cal endar, the academ c cal endar in the
context of the rulemaking, |I think it would really
hel p. You know, many, many tinmes |I've had -- | work
with the Anerican University Law Clinic. But then,

the questions we get after the hearing or sone other

www.Capital ReportingCompany.com
202-857-3376




o o0 A~ W NP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

US Copyright Office Section 1201 Study May 19, 2016

Page 134

part of it falls outside of the academ c cal endar. And
t hat conplicates things.

M5. SMTH:. Yeah. And that actually was the
next |line of questioning. | wanted to bring up and
open it to everyone what are -- you know, if we stay
within this sandbox, we've obviously tal ked about ways
to change the sandbox - - but if we stay within the
sandbox, what are reforns that the Office can do to
make the process work better?

Believe it or not, we tried to be cognizant
of the academ c cal endar. But academ es are not
al ways on the sanme schedule. But so how would it work
for law clinics' schedul es? What about issuing post-
hearing letters? Are the hearings thenselves that we
conduct hel pful ?

Shoul d they be in nore cities? Should it be
handl ed differently because it creates travel
expenses, et cetera?

So if you -- if you -- | think originally
the | ast rul emaking we started it in July was when the
petitions were due. And then -- is that right -- and
then -- or at least if you wanted to suggest a tim ng
that you think would work with the academ c cal endar,
we woul d be grateful.

MR. DECHERNEY: Sorry, just anecdotally, so
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if this were one week earlier, the AU students would
have been in session. But now they're not.

They're still hel ping, but just --

M5. SMTH. Right. M. WIIlians?

MR. WLLIAMS: (OFf mc) Sure. So | think
there were kind of two parts to that.

First, on the academ c calendar, | think it
woul d be great if the hearings could take place when
the students who worked so hard on this hearing could
appear and make their case.

I know we've heard a good bit today about
how burdensone the process is and | don't nean to nake
| i ght of the anmpbunt of work that goes into it. But |
think it's fantastic that a | ot of really great young
copyright lawers are getting to sink their teeth into
this during |aw school and that they got to show up
and do sone oral advocacy at the hearing and stuff.
That woul d be great.

M5. SMTH. Wuld that be spring or would
that be sumrer? | nean, even nore specifically
practically, what does that nean?

MR. WLLIAMS: Sure. | think the problem
now -- and |I'mnot currently teaching, although | have
in the past, is that the hearings come just after the

students have left for the year | think is the
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problem But |I'Il let the professors speak to that.

The other issue that | think you raised was
are there any other ways to inprove either the
hearings or the process, the post-hearing letters.

And | nentioned earlier we'd | ove to see
sone kind of drafting approaches at the end of the
process.

And in the past, when |'ve raised that, |'ve
been told that there's just no tine. And | do
understand that's a real concern.

But | think, given there is already a period
for post-hearing letters built into the process, that
If the drafting issues were just presented to hearing
-- a group hearing, it could fit into that when we
coul d have a chance to give you sone feedback and |
think that would be really hel pful.

And then, on the hearings, | think they are
often very, very helpful and | think they really run
quite well. One issue that we do run into is, as we
said in our comments, if we're preparing a fact
witness to cone in and give testinony on one issue but
it relates to, you know, every way really that a novie
studi o uses access controls on their content, it's
rel evant across all of the different proposals.

And so, last cycle, | think in an admrable
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attempt to kind of nmke sure that each proposal was
its own record, it was unclear to us whether the

O fice could look at the testinmony fromthis proposal,
the hearing fromthat proposal and then use it when
considering a different proposal. And | think that
harm goes both to our side and the other side where

t he proponents shouldn't necessarily have to have the
sane person who m ght be a small busi ness owner or
what ever el se show up at nultiple hearings.

So | think that would be a hel pful change
across the board. And then, just a little bit of
additional clarity on exactly what type of evidence
can be presented for the first tine at a hearing, |'ve
never quite understood what the rule there is.

And it would be helpful to clarify it |
t hi nk because sonetines during a hearing, a wtness
will pull out their [aptop and say, well, I'mlooking
at this new website and isn't this a great piece of
I nformati on. Oher tines, it's been a little nore
li ke, well, if you didn't put that in your comments,
you shouldn't be bringing it to us now. | think both
approaches have ups and downs to them But it would
be hel pful to know just which rule applies. Thanks.

MS. SM TH. Thank you. Professor Tushnet?

MS. TUSHNET: So | would again in terns of
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how you can nmake this better within the current sand
box, again point you to the Cyberlaw Clinic's
suggestions, which | think are quite detail ed.

| also want to pick up on sonething that
cane up in the first panel, again tal king about how
access is special. So | think we have to recognize
that at this point, access and rights controls have
been nerged by actors nmaking strategic use of 1201 so
that the balance that Congress did intend in
di stingui shing access fromrights controls is now
gone. So rem xers, for exanple, and educators have
| awf ul , paid-for access.

What they need is the ability to make their
fair uses. And the problem of the merged access-
rights control, which the Copyright O fice has
repeat edly acknowl edged in these proceedi ngs, you
actually could recogni ze that as another factor. So in
the statute, it says other factors that can be
considered. The deliberate nmerging of a rights and
access control should count as another factor
justifying exenption.

And this would work both within the
traditional copyright categories and outside them

And I will point out just here, Congress was

envi si oni ng perhaps the celestial jukebox. It was
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definitely not envisioning the celestial fridge or the
celestial tractor.

M5. SM TH. Thank you. Ms. G eene?

MS. GREENE: So one suggestion that we have
at OTl that mght help to make the rulemaking a little
bit nmore accessible would be to create a process
wher eby proponents of exenptions would be able to
subm t confidential versions of their conmments.

Oftentines, particularly in the context of
security research but also in the context of other
proponents seeking exenptions, the proponents of the
exenptions will withhold certain critical information
because they either fear legal liability, they fear
that they may be divul ging confidential business
information or, as is the case with security research
they fear that they may be divul ging information that
could lead others to identify and then exploit
vul nerabilities.

And so, by instituting a process that would
enabl e confidential versions of comments to be
submtted, it would not only nmake that process nore
accessi bl e and ensure that the Copyright Ofice had
all of the evidence that they needed to nake a
conplete decision, it wuld also institute a process

that's in fact in keeping with other federal agencies
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such as the FCC.

M5. SMTH. And so, would your proposal be
t hat confidential informati on was entirely just
delivered to the Ofice or would -- you know,
sonetinmes you'll see dual versions. You'll have the
public version and the private version.

The public version may describe in broad
ternms but not disclose specifics. O how would you
envi sion that working?

MS. GREENE: Yeah. | think that it's
I nportant for there to be full public discussion about
t he broad paraneters of what sone of this type of
confidential information would touch upon. But in
order to really respect the need to maintain certain
i nformation as confidentiality, you would need to have
that public version that nm ght be nore general and
then the very specific confidential version that could
be submtted directly to the Copyright O fice.

M5. SM TH. Thank you. M. Turnbull?

MR. TURNBULL: Yeah. | wanted to comment on
a couple of points. One, on this |ast one, on the
confidentiality subm ssion, | don't think we'd have
any problemw th that. W would want to urge the
Ofice to institute sonmething that's done in other

agencies, an admnistrative protective order so that
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counsel and potentially expert wtnesses for the other
side could get access to the confidential version.

But again, it's done in recognition of the kinds of
concerns that were expressed.

So it doesn't sort of expose it to the
public. But it does allow a response, potentially
confidential, as well and there are a nunber of
precedents for that. In ny former life, | was a trade
| awyer and that happened regul arly.

| did want to comment -- and if you're going
to get to this later, I'lIl hold, but on the access
poi nt that Professor Tushnet has nade a coupl e of
tinmes --

M5. SMTH:. Sure. Go ahead.

MR. TURNBULL: A couple of things about
that. First, the access that is granted, for exanple,
t hi nking of DVD or in a Blu-Ray context, is to that
content in a particular context, in a particular form
In a particular format and under the rules of the
system that are operated.

So al though the content is, if you wll, in
the clear when it's presented on the tel evision set,
it 1s not in the clear in a usable way in the system
that it is made available to. So to say that, oh, we

own it and we have access to it is correct only in the
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sense that it's visually accessible. And if you want
to use a Canctorder or sonmething at the tel evision
screen, go for it. But that doesn't --

MS. TUSHNET: Can | quote you?

MR. TURNBULL -- in the -- in a couple of the
-- in a couple of the prior panels, that was used as
an alternative for the particul ar proposals that were
made and we represented for the fair uses that were
al | eged.

But that's -- so that's one point. So the
access that's granted is not -- is not generic. It is
particular. The second point is that in the statutory
structure, it's clear that Congress contenplated this
rul emaking to deal with the uses of the content once -
- in the context of the access control.

| nmean, that's why the rulemaking is in the
1201(a) context and not in 1201(b). And so, the -- it
seens to ne that the coments that were submtted --
and you may hear nore about in San Francisco -- but
are raised, | think, in Professor Tushnet's conments,
are -- mscharacterizes the nature of this proceeding.
This proceeding is about uses and in the context of
access control.

MS. SMTH: M. WIIlians?

MR. WLLIAMS: Thank you. | agree
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conpletely with what Bruce just said and | think it's
wrong to think that Congress did not anticipate that
some TPMs woul d constitute both access controls and
copy controls. And that's why we're here for these
proceedi ngs.

But Congress did not conclude that in every
case that nmeans that an exenption should result.
Congress created the proceeding to say that if there
I's an instance where sonething is both an access
control and a use control and a question is raised
about whether that inhibits a |lawful use, you go
t hrough the process that's laid out in the statute.
You apply the factors. You see if there are avail able
al ternatives, et cetera.

And so, | think it's a bit of a red herring
to say that sone nmerger of access controls and use
controls has created problens that were unantici pated.
| think they were anticipated and that's what the
proceedi ng was created to do.

| also, like Bruce, would not have a probl em
with the confidentiality. | think we m ght also at
times benefit fromfiling some things that we'd |ike
to keep out of the public eye. But | would also urge
t hat counsel and maybe even certain in-house counsel

be allowed to see the subm ssions. Thank you.
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M5. SMTH. | will say on the
confidentiality, that's certainly sonething we're
going to take a look at in the study, especially since
It seens there's not an objection to it.

But one thing | will say on behalf of the
Copyright Ofice is that a three-year rulemking is a
much qui cker pace than what sone of the other federal
agencies do. So we would want to avoid recomrendi ng
sone change that woul d cause a year of fighting over
the protective order.

MR AMER: |'d just like to switch gears and
rai se another topic that was the subject of a | ot of
di scussion in the coments. And that's the statutory
| anguage referring to such other factors as the
Li brarian may wi sh to consider and the role of non-
copyright issues as part of the rul emaking.

You know, we heard from several comenters
arguing that the Copyright Ofice should not properly
consi der these types of issues and should | eave them
to ot her agenci es.

| think -- and we al so had sonme di scussion
about the process that that should involve, whether
It's within our authority to affirmatively reach out
to ot her agencies or whether under the statutory

| anguage we're limted to consulting with NTIA  So
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we' d appreciate your views on sort of -- on the proper
role of other agencies and how we shoul d go about
consulting with themon issues within their
jurisdiction.

M. Mohr?

MR. MOHR: Again, | would go back to the
concept of the adm nistrative record and the breadth.
And | think that so long as the things on which you
rely are publicly disclosed, | think you have a fair
amount of |eeway to amass information fromdifferent
sources. But when you issue the rule, you have to
explain, yes, we saw this and | think there probably
has to be sone opportunity for public comment on
what ever was recei ved.

But outside of that, | think that was
exactly the right approach was to get information from
peopl e who are experts in particular subject matter
t hat the Copyright Ofice is not and, you know, weigh
their views, even if you didn't conpletely agree with
themall the tine.

MR. AMER: M. Panjwani ?

MR. PANJWANI: It's been our perspective
that the "other factors that the Librarian shal
consider" factor is directed at the fact that the

proponents of an exenption nust prove sonething beyond
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copyright itself, which would be the non-

i nfringenment, in order to justify adverse effects and
that allows the librarian to consider additional harns
experienced by proponents in determ ning whet her or
not an exenption is warranted.

In the | ast proceeding we had of course this
| nt eragency process in consideration of many ot her
factors, and it's been our perspective that this is
not really necessary in the process of determ ning
whet her an exenption is warranted. This is a question
of whether copyright liability will attach for certain
activity.

And | don't think that the technol ogi cal
protection neasures were considered a policy panacea
for any consideration under the sun, whether that be
product safety, whether that be em ssions, whether
t hat be nmedical devices. | think there's often a
conflation of, you know, there's software in here that
| nplicates copyright. Therefore, there's sonething
different now, whereas a | ot of these devices have
exi sted and these concerns have existed in a
mechani cal , non-software, non-copyright-inplicating
way. And | aw and policy has devel oped to address
those issues historically.

| think the car exanple is a great one in
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whi ch there's concerns about, well, people could

nodi fy the software on their car to allow themto

vi ol ate em ssi ons standards. People have been

nmodi fying their cars for a century, for as long as

t here have been cars. And there have been rules

agai nst that. W have annual inspections of cars to
check for em ssions and things like that. | think nost
areas of |aw have already responded to the concerns

t hat we have brought up.

And while | admre the Copyright Ofice for
t hi nking afar and realizing that a | ot of these things
are inplicated by software now, | don't think that
this proceeding is the appropriate venue for
addr essi ng those concerns.

M5. SMTH: So just to be clear, taking the
| ast rul emaki ng as an exanple, we got a petition that
referenced -- | think this was sort of nore broadly to
the Internet of Things and it wasn't a |ot of

specifics as to what they wanted to do, but exanples

of: 1'"d like to hack the subway system 1'd like to
hack the nucl ear power grid, I'd |ike to hack
autonmobiles. | nean, should the Copyright Ofice

entirely ignore whether or not there is a potenti al
public safety concern?

VR. PANJWANI : | believe hackers will hack
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those things if they are malicious, regardl ess of
whet her or not there's a 1201 exenption for it.

M5. SMTH. Sure. M. WIIlians?

MR. WLLIAMS: Thanks. | just quickly
wanted to reiterate what Allan Adler and Troy Dow said
in the |ast panel, that you have to be really, really
careful about what constitutes a core copyright
concern.

That term it would have to be very
carefully defined to have any real benefit and that
there is this distinction, as Professor Tushnet
articul ated, between access controls and copy
controls. And it's clear that Congress did intend to
protect access controls for their own purpose as
access controls to prevent unauthorized access to
wor ks that are avail able for subscription or on-denand
availability.

And one fact pattern that | think
denonstrates the inportance of that clearly is if
you've got a work that is available and it's protected
by an access control and it's also protected by a
conpletely separate copy control, if you were to hack
t he access control and gain copy -- and gain access to
t he copy, you could watch the novie, you could listen

to the song, you could read the book. |If the copy

www.Capital ReportingCompany.com
202-857-3376



o o0 A~ W NP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

US Copyright Office Section 1201 Study May 19, 2016

Page 149

control remained in place, theoretically there's no
nexus to even a possible infringement. And then,
there would be no violation. | think Congress clearly
I ntended to prohibit that conduct.

So |'d just urge you to be careful not to
undo the current statutory construction if you start
t hi nki ng about ways to address so-called not core

copyright issues.

M5. SM TH. Okay. Thank you. | think we
have about two nbre mnutes. So this will be | ast
call. Professor Decherney?

MR. DECHERNEY: Really quick point. The one
that was nade in the |ast panel is that all of these
determ nations often will cut both ways.

When tal ki ng about public health, we thought
t hat hacki ng your own devices was the issue about
public health during one of the hearings |ast round.
And it turned out later we found out, very quickly
afterward, that actually it was the conpani es that
made the cars that may have been causing the public
heal th by not all ow ng hacki ng.

The sane thing's true about fair use.

We always think commerce is going to favor
t he people who want stronger TPMs. But actually,

there's a trenendous anpunt of commrerce which is
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enabl ed by fair use and hacking TPMs forever,
bypassi ng TPMs, yeah.

MS. SM TH: Thank you. M. Turnbull?

MR. TURNBULL: Yeah, | just wanted to say
qui ckly that as the representative of two of the TPMs
in wide use, our interests -- and | think the
Copyright O fice has taken those into account under
this other factor -- have to do with the integrity of
our licensing system which is not necessarily
copyright, whether the particular thing is a copyright
I nfringenment or fair use or whatever it is.

It has to do with whether the overall system
can continue to exist and the benefits fromthat are
to the copyright system and the user -- using public
as a whole. And so, as a nore generic point, |'d say
that as you address the things which are sonetines
call ed not core copyright, you need to be really
careful because, again, sort of elimnating other
factors would potentially elimnate things that we
think are inmportant for you to consider in the context
of expressive works.

MS. SM TH: Thank you. M. Panjwani ?

MR. PANJWANI: | just wanted to return very
qui ckly to sonething that Ms. Greene and M.

Mohr were tal king about earlier regarding
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the inmportance of the role that |egislative history
has played in the interpretation of how we go about
this rul emaki ng, which is that, while M. Mhr is
correct that there are certain approaches for
interpreting |legislative history nore generally, in
the specific case of the House manager's report for

t he DMCA, there have been specific criticisns as to
how or what value it adds to the interpretation of the
| aw.

Her use of the word substantive | think was
a reference to the substantive dimnution | anguage
fromthat report. And in particular, | would just
point out that Professor Nimmer, in his |aw revi ew
article generally on the inportance of |egislative
hi story, taking the DMCA as an inportant case,
specifically calls out the Manager's Report as a
report that actually does offer very little fromhis
perspective in terns of how to appropriately interpret
section 1201.

M5. SMTH. Okay. Thank you. | think with
that, we're concluded. W'IIl take a break for |unch
and cone back at 1:30 for panel three.

Thank you very nuch

MR. AMER: Thank you.

(Wher eupon, the foregoing went off the
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record at 12:22 p.m, and went back on

the record at 1:31 p.m)

M5. SMTH:. Hello. Wlconme back, if you're
back. And if not, welcone the first tine to the third
panel on the Copyright Ofice's roundtable for its
study on section 1201 of the DMCA. This topic is
about renewal of previously granted exenptions.

And before we get into the neat of the
di scussion, | just want to rem nd everyone, sort of
| ogi stically, if you would |ike to speak, turn your
pl acards up and we'll call on you. |If you can try to
limt your coments to two to three mnutes, that wl|
hel p us make sure everyone gets a chance to speak and
we can all engage on the issues.

And the m crophones, when you're done
speaking, please turn it off to prevent feedback and
we al so got a request fromAV in the |ast hearing to
make sure everyone speaks into the m crophone because
It's being videotaped and that will help it be picked
up on the video. So to start, | think we should go
around and say our names. |'m Regan Smth, the
Associ ate General Counsel of the Copyright O fice.

MR. AMER: " m Kevin Aner, Senior Counsel
for Policy and International Affairs at the Copyright
O fice.
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MR. MOORE: Andrew Moore, a Ringer Fellow at
the Copyright Ofice.

MR. SLOAN. Jason Sloan. |'m an Attorney-
Advisor in the Ofice at the General Counsel's Ofice.

MS. SMTH. M. Band?

MR. BAND: |'m Jonat han Band, here on behal f
of the Library Copyright Alliance.

MR. BUTLER: And |'m Brandon Butl er, here on
behal f of the University of Virginia Library.

M5. CASTILLO |I'm Sofia Castillo. I'ma
Staff Attorney at the Association of Anerican
Publ i shers.

MR. CAZARES: Hi. 1'm Gabe Cazares,
Governnent Affairs Specialist for the National
Federati on of the Blind.

MR. DECHERNEY: Peter Decherney, fromthe
Uni versity of Pennsyl vani a.

MR GEIGER: |'mHarley CGeiger, Director of
Public Policy at Rapid7, which is a cybersecurity
firm

MR. MCCLURE: [|'m Sam McClure. |I'mwth the
Stanford Law School IP Clinic and I'mrepresenting the
I nstitute of Scrap Recycling Industries.

MS. TUSHNET: Rebecca Tushnet, the

Organi zation for Transformative WrKks.
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MR. TURNBULL: Bruce Turnbull, the DVD CCA
Copy Control Association and the Advanced Access
Content System Licensing Adm nistrator, LLC

MR. SHEFFNER: Ben Sheffner, Vice President,
Legal Affairs, Mdtion Picture Association of Anerica.

MR. GOLDMAN:  Andrew Gol dman, Know edge
Ecol ogy I nternational.

MS. SM TH. Okay. Thank you. |'mthinking
for today's panel, we'd like to roughly divide the
di scussion into the first half focusing on the need
for sonme sort of renewals, whether this is a
presunption of renewal, a burden shifting towards
soneone opposing a renewal, a general stream ining of
a process, whether it's admnistrative or statutory
reformand then getting into specific nodels if
possi bl e.

| realize for this topic, |I think it m ght
be a case where the devil's in the details.

The Regi ster has stated both in her
recommendation to the |ast rul emaki ng and in her
testinmony to Congress that the public record supports
anmendi ng section 1201 to nake it easier to renew
exenptions. She recommended congressional action to
provide a presunption in favor of renewal in cases

where there's no neani ngful opposition.
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And in the comments that the Copyright
O fice has received, there seens to be, you know - - |
hate to jinx nmyself by saying it -- but some consensus
t hat doi ng sonething would be perm ssible and
advi sable to deal with repeated exenption requests.

But the comments definitely diverge as to
what that would | ook |ike and how the concerns woul d
be -- so again, I1'd like to open up with a pretty
broad question of what your proposal would be or what
are your concerns with doing sonething to nake it
easier to facilitate the renewal of repeated requests
for an exenption. M. Sheffner?

MR. SHEFFNER: Yes. First of all, | just
want to agree with you. | don't think it'll jinx the
panel to say that there actually is a remarkable
degree of consensus that, as to previously granted
exenptions, there should be sonme sort of streaniined
process. There's too much of a -- it's really a waste
of time and effort and burden on both the proponents
and the Copyright Ofice itself to have to go through
a full process when there's really no nmeani ngful
opposi tion.

So agai n, broad consensus that sonething
shoul d be done. And even within the details, | don't

think there are dramatic differences. As Bruce and |
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were tal king over the lunch break, we were wondering
exactly how even a group of opinionated | awers are
going to be able to fill up a full hour-and-a-half on
this particular topic.

But just a couple of points as to how we
think this should work and why we think that our
particul ar proposal nakes sense. As we see it, the
way it would work is that proponents of a previously
granted exenpti on who seek renewal should file sonme --
make sone very sinple filing.

We're tal king a page or so stating that they
woul d i ke the exenption to be renewed and essentially
to show why they think it should be renewed.

Again, we're tal king about a very sinple
one- or two-page filing.

Then, there's a period of tinme where if an
opponent wants to cone forward and say, well, actually

we do wi sh to oppose this and briefly here are the

reasons, we think there's still a substantial debate
about whether this would -- the exenption should be
renewed, then it would go -- sort of spin it off back

i nto the regul ar process.
But again, if nobody cane forward to offer
any meani ngful opposition, the Copyright O fice, under

the existing statute, could then just go ahead and
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say, you know, get out their renewed stanp and be done
with that particular request for an exenption.

The one thing I'll say before ending is we
do think that this proposal should be limted to
renewal of the particular exenption that has been
granted. And in practice, that is actually what's
happened. It's been the exceptional case - - alnobst a
rarity where there have been opponents to previously
granted exenptions.

I know from our perspective in particular,
this last round, there were previously granted
exenptions that we had opposed in the past. Sone of
those we | ost on. But if people canme back and asked
for these renewals of a previously granted exenption -
- as a natter of fact, this is no secret. You could
just ook in the filings.

We did not oppose any of those exenptions.
We woul d not want a proposal, however, to apply to
requests for expansions of previously granted
exenptions. |If there are new things that people are
wanting to do, we should go through the regul ar
process. And again, the burden should remain on the
proponent of the exenption to make their case.

M5. SMTH. Okay. Thank you. M. Gol dnman?

MR. GOLDMAN: Sure. Thanks. So KEI, we
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believe that there should be presunptive renewal of
previously granted exenptions. | think what we'd say
just in response to that is it doesn't make sense to
continue to put the burden on the party that's already
recei ved the exenption. Once the exenption exists,

t he burden should shift to the copyright hol der.

And | think in the previous panel, we heard
a | ot of exanples of just the waste of tine, the
difficulty of understanding the process for the
parties that are seeking the exenption and then to
continue to have to go through that process just seens
wast ef ul and confusing, especially where you have
exenptions that have been granted that have been
unopposed, as has been the case with the exenption for
literary works distributed electronically to be
associ ated by persons who are blind, visually inpaired
or print- disabled.

The exenptions -- think we've seen over tine
and | think this was referred to by Krista Cox in the
| ast panel -- we've seen them get increasingly conpl ex
and lengthy. 1In 2010, there was a 100-word exenption
for audi ovi sual works which then went to 752 words in
2013.

And | don't think that this process should

be -- and KEI does not think that this process shoul d

www.Capital ReportingCompany.com
202-857-3376




o o0 A~ W NP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

US Copyright Office Section 1201 Study May 19, 2016

Page 159

be so conplicated and so burdensone for people who are
trying to make non-infringing use. And you know, this

Is a conplicated segnent of the |aw, even if you have

a JD. And you should not have to have a JD in order

to have the exenption and continue to have it.

Thanks.

M5. SM TH: Thank you. M. Band?

MR. BAND: So |'d have to study what M.
Sheffner's proposal in greater detail. But | think in
broad strokes, there's a lot of -- you know, | would

agree with a |ot of what he said.

At the highest level, | agree that there's
an awful lot nore that the Copyright O fice can do
itself right now w thout any amendnent of the
Copyri ght Act.

| think way too nuch deference has been
pl aced on one sentence in one commttee report that
actually was directed to a different rul emaking, okay?
It was a rul emaki ng that was going to be conducted by
NTI A, not this rulemaking. And so, there's no need
for you to pay any deference at all to that one
sent ence.

But even to the extent that you want to pay
sone deference to the de novo sentence, you know, it's

about a de novo determ nation, which is sort of |ike
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what you guys have to do or actually what the
Li brarian has to do, not what we have to do.

| nmean, you could easily say, okay, if you
want a renewal, you could just have the whole
adm ni strative record fromthe previous rul emaking
just incorporated by reference and then, you know,
then the process in terns of the -- what the
Regi ster's recommendati on and the NTI A advice and the
Li brarian -- | mean, that may have to be sonmewhat de
novo, whatever that really neans.

But again, | don't even think you need to
pay that nmuch deference to that one sentence.

But | think, that really could streamine
t he process dramatically and so | agree with M.
Sheffner's idea that if we want a renewal, we can | ust
do maybe not even a page, even nmaybe a paragraph or a
sentence. And then, if we would disagree that -- if
there is an opposition, then it kicks back into the
nor mal process.

| think it should be still somewhat of a
truncated process. | nmean, think all of the evidence
t hat was previously submtted should be incorporated
so that no new evidence needs to be submtted.

And so -- and then, you know, if we if we as

a proponent want to propose additional information, we
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can. And if the opponents want to propose additional

I nformation, they can. But still, the whole record
shoul d be included and consi dered by the Register and
t he Librarian going forward.

MR. AMER: And | think just to kind of pick
up on that and foll ow up, we'd be interested, as
others answer this question, if you agree that under
current law, there is sone flexibility for the Ofice
to, for exanple, consider evidence fromthe prior
proceedi ng, is anyone aware of any other sort of
adm ni strative processes that m ght provide an anal og,
where the evidentiary record froma prior proceeding
coul d be incorporated?

That woul d be hel pful for us. | think
Pr of essor Decherney?

MR. DECHERNEY: (Off mc) -- answer that
specific question.

MR. AMER: Well, that's fine.

MR. DECHERNEY: | was just going to say that
it's actually very -- time doesn't stand still.
Technol ogy doesn't stand still. Uses of technol ogy
doesn't stand still. So it's very unusual to have a
renewal that would | ook exactly the sane as the
exenption | ooked three years ago.

But | don't think that's a reason to throw
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out the proposal.

There may be anot her way of saying we want
to start where we left off last tinme and then think
about additions or changes. |[|'mnot always sure that
there are even additions or expansions.

So sonetinmes it's just an updating of the
exi sting exenption so that it accounts for current
states of technology and the way that it's used.

And so, maybe there's just another way of
doing it so that we don't have the sane conversation
fromthe beginning. W don't start at the begi nning
line. You know, we start where we |left off |ast tinme.

M5. SMTH. Thank you. So | think there's
two i ssues, what Kevin has followed up on and al so
what you've just raised in terns of expanding the
exenpti on.

But | wonder if we could stick first to see
I f there's sonme consensus around roughly what M.

Shef fner proposed in terns of a short formfiling
prior to the rul emaking proper. And | wonder. M.
Cazares, is that sonething that would work for your
organi zati on?

MR. CAZARES: Sure. So | think that that
proposal would definitely have to be flushed out even

nore because, as everybody has already stated, what we
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have now i s burdensonme and tine consum ng,
particularly for the community that | represent,
peopl e who are blind and print- disabled. |f you take
a look at the | abel of the |last comment period, how
many comrents were submitted by organizations or
groups representing people with disabilities.

And it's denonstrably |ower than sone of the
ot her groups. And it's because of the burdensone
evidentiary requirenents, the inconsistencies that
t here have been throughout the triennial cycles. And
| think that com ng up with a sensible proposal |ike
t he one that has been proposed would be an interesting
conversation to have, | think particularly for the
disability community, who really does rely on these
exenpti ons.

MS. SM TH: Thank you. Professor Tushnet?

MS. TUSHNET: So | want to agree with M.
Band and M. Goldman. | think they're right about the
current law. There's flexibility and it's not just
because of the legislative history.

So for exanple, even if you wanted to take
de novo, as if it were in the statute, de novo
actually has a perfectly respectable neaning for
courts that doesn't actually require any additional

factual developnent. It just nmeans de novo, right? W
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don't do new fact-finding when courts do de novo
review. And | would think that at the very | east,
that would be free for you to do.

And one thing that | have often thought
about actually in this connection is, you know, what
is the difference between saying we would like to
I ncorporate by reference our subm ssions fromthe past
three rounds? | nmean, surely that's a legitimte way
of submtting evidence. | nmean, you have it. | can
give you another copy if you want. But it seens |ike
it's still evidence to ne.

And so, | see absolutely no barrier under
the current regine to formalizing that and
acknowl edging it rather than requiring us to go
t hrough, because what we did, we just reprinted
everything and stuffed it in the appendi x, just
because what el se can we do?

M5. SMTH. And then, you also -- you also
updated it too. | nean, do you think that the statute
does require some sort of show ng of freshness of
evi dence?

MS. TUSHNET: Absolutely not. We did it
because of the current interpretation of de novo.

And we feared, | think, that the Ofice

woul d not see it as sufficient if we just -- the other
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thing I want to point out here is there's interaction
here with the proper definition of classes.

So this is sonmething that Professor
Decherney tal ked about, that if you get a definition
right in certain ways, it may not need to be updated
as often, and therefore there can be | ess serious
around t he edges.

M5. SM TH. Thank you. M. MC ure?

MR. MCCLURE: Sure, yeah. Thanks.

Definitely broad agreenment with what's been
said, especially with what Professor Tushnet said |
t hi nk about how the renewal process can be streanlined
t hrough both the legislative history and the statute.
There are definitely argunents for that. | think
there's a lot of latitude there.

Two maybe small points that | think would be
really hel pful to have a discussion about, one, the
filing, the showi ng by the proponent, we actually
believe that it should just be presuned renewed, that
there shouldn't necessarily be a burden on a party to
file some kind of statenment. | don't know if that's
serving sonme kind of notice principle.

But | think there's sort of enough notice
t hroughout the rest of the process, that if we just

say that this exenption is presunptively renewed, then
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we can nove forward with maybe sone sort of process
that mrrors the existing exenption process for --
wher e opponents would be filing opposition -- a
meani ngf ul opposi tion.

And then, with regard to the neani ngful ness,
| think there was sone statenent nade that as soon as
an opponent files an opposition and is sort of kicked
back into the original process, and we just wanted to
clarify and ensure that there's sonme sense that the
opposition is neaningful, of course, and that maybe,
to the point that was made by Professor Tushnet, if
there is a prior evidentiary record that is just
getting kind of copy/pasted into the new process, that
t he opponents of the old exenption would have to say,
okay, sonething significant has changed in the facts
here, you know, to support an overturning of that
exenpti on.

M5. SMTH. So you've raised this other
I dea, which is as the Register also suggested | ooking
at, that there should be a presunption of renewal that
woul d just becone automatic. And before we get
comments on that -- or naybe people can kind of sort
of conpare and contrast to what M. Sheffner's
proposed, which would be that the proponents would

make a very short filing.
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But it would still be a mandatory filing
fromthe proponents to show very briefly why an
exenption was still needed. So M. Turnbull?

MR. TURNBULL: Yeah. | think I'"'min
agreenment with ny col |l eague, M. Sheffner, on this.
And to expand a little bit and capture sone of the
ot her comments that have been made, | think the notion
of bringing forward the evidence fromthe record or
referring to it, you all have maintained the online
capability to go back and see previous comments and
previ ous hearings and that sort of thing.

And | -- | mean, | don't know that we'd even
need to put people to the burden of copying it with
their current filing. So I nmean, we'd be okay with
t hat . | do think under the current statute, you would
need to have a filing to say, yes, we want the renewal
of the exenption as opposed to the presunption. And
It seens to ne that that's a m ni mal enough thing and
whether it's a sentence or a paragraph or a page,
we're -- none of us are tal king about anything
terribly --

MR. BAND: (OFf mc) -- Billing by the hour.

MR. TURNBULL: Yeah, right. By the word, by
the word. But so, | don't think that's a big burden

at all. And | think the other point, Professor
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Decherney tal ked about the differences.

Again, we're not -- | think the notion, at
| east as far as we're concerned, would be that with
regard to exactly what was done before, if there's no
opposition, no nmeani ngful opposition to that, that
sinply goes forward.

And the argunent then becones about the
di fference, not about -- not about what was -- you
don't -- you don't go back to the whole issue if
there's opposition to the difference. And I think,
again, that would help both to streamine the process
and al so mininm ze the burden on either party in terns
of bringing evidence forward.

M5. SM TH: Okay. Thank you. | think next
we'll hear from M. Butler. And | think to put sone
nore gl oss on the question, the statute requires that
the Librarian makes a determ nation in a rul emaking
proceedi ng that persons who are users of a copyrighted
work are or are likely to be in the succeeding three-
year period adversely affected by the prohibition on
circunvention.

So when | hear questions of we could have
j ust one sentence or one paragraph, | wonder is that
enough under the current statute, taking M. Band's

comment, he thinks there's perhaps nore flexibility
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permtted to say is that enough to say this is a
determ nation in a rul emaki ng proceedi ng. And al so,
generally what are your thoughts to what M. Sheffner
has proposed?

MR. BUTLER: G eat. So | just wanted to
rai se a couple of points. One is | think that this
process should be very -- | nean, as it has been and
as we've heard a few tinmes today -- cognizant of who
are the participants and how are they represented.

And so, you know, there's big collective
action problenms on the proponent side oftentines.

You know, for exanple, in ny clinic, it's a
different student team every three years. And the way
that we structure our retainers with our clients is
that representation ends the mnute we -- this process
ends.

So there's not a student attorney that you
could -- that is continually responsible |I guess or
faculty and then faculty turn over and staff at
nonprofits turn over. And so, there's a kind of a
trap for the unwary problem|'mworried about in terns
of having to even file a one-pager, if you're a small
nonprofit or if you' re soneone who had the help of a
clinic. You know, what will you do in three years if

t he person who supervised that student teamis at the
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University of Virginia instead of here? And so, so
"' mjust worried about that.

M5. SM TH:.  Yeah.

MR. BUTLER: And one option, | think, is we
file trademarks, for exanple. And our trademark
clients operate under the sanme system where we
represent you for x ampunt of tinme and then we need to
| et you go because our students | eave.

But we still have a kind of institutional
emai | address that's on file with the PTO. And when
events happen that m ght be relevant to the clients,
we make sure that we get -- we're on that notification
| ist.

So maybe there could be a notification
systemthat is where the -- when the three years cones
up, you let -- you let the representatives of past
proponents know, hey, the three years are com ng up,
and that can be an address that everyone woul d keep
alive. | would think that would be fairly sinply and
there's no good reason to not try.

MS5. SMTH: Right. So the Ofice could say,
give ne your email address if you want to for the form
and send out sonething in advance.

MR. BUTLER: Yeah, exactly. Yeah, and then

the other thing | just wanted to point out is there's
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substantial reliance on these exenptions in pretty big
I nstitutions. You know, at this point, the

educati onal exenption has been granted and renewed for
| ong enough that we've -- you know, at universities,

t hey' ve been buying DvDs and part of the val ue
proposition of a DVDis that we will be able to cut
clips.

And so, that's an investment. l"mtold that
UVA spends about $30,000 a year buying DVDs.

So in three years, that's al nost $100, 000,
where the hope every tinme we buy that DVD is that
faculty and students can nake | awful uses in accord
with the exenption. So that's another great reason to
do the renewal is that there's so nmuch reliance built
up.

MS. SMTH:. |Is that a reason to do the
renewal or is that a reason to perhaps participate in
our fifth panel and say there should be a pernmanent
exenption for education?

MR. BUTLER: ©Oh, absolutely.

M5. SM TH: But the reason | ask is that
Congress is pretty clear that this is intended to
be a failsafe nechanism that it's intended to all ow
the OOfice to keep their pulse on technol ogi cal

devel opments and react. And so, it cuts both ways,
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that an exenption granted m ght beconme ossified or
overtaken by nmarket events.

MR. BUTLER: Yeah. No, | nean, make no
m stake, this is sort of a third best sol ution,
right? First best is the Unlocking Technology Act.
Second best is a permanent exenption. But third best
Is a renewal. And | agree that the concerns that
educators have in particular don't tend to actually
become overt aken.

So for exanple, VHS tapes, there are tens
of thousands of VHS tapes that have never been issued
on a subsequent format. And those tapes are actually
still being used lawfully under fair use. They're
being digitized and used in clips in the sane way
that DVDs are. |'msure, like norally certain
because of the way nmedia works, that the sane thing

wi Il happen with DVDs.

And so, we wll always, | think, need to
decrypt DVDs in order to nmake clips. | think that's
just -- that's in the nature of things, the way

medi a grows and changes.

M5. SMTH: Ms. Castillo?

M5. CASTILLO  Yes. | have three points to
di scuss. The first one is, in general, AAP is open to

some formof streanlined proceeding or in general we
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are in agreenent with nost people in the room seemto
be so far in terms of favoring some formof -- yeah,
oh, I'mout of words --

MR. AMER: A presunption of --

MS. CASTILLO  No, not exactly a
presunption, but some form of inproving the renewal
process so that it's easier. But one of the things
that | think m ght be problematic is the suggestion
that there should be a conplete burden shifting, so
that it is the opponent who has to oppose an exenption
t hat has been already granted for renewal. The probl em
with that is that the opponent doesn't necessarily
have all the evidence necessary to show that the
exenption is no |longer necessary -- is no |onger
necessary, or has been used in the past three years or
what the |ikelihood of adverse inpact will be in the
next three years.

The other thing is that for any form of
streanl i ned proceedi ng of previously granted
exenptions, the exenptions that are -- that are
renewed shoul d be the exact same exenption that was
approved before. |f there are any changes, of course
there can be sone formof m ddle proceeding. And |
think it has been suggested before that it's not

exactly kicked back to what we have today, but
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sonet hing we have in between for additions or changes
to previously granted exenptions. So | think it's
worth it for the Copyright Ofice to sort of

cont enpl ate havi ng several tracks or sonething al ong
t hose |ines.

And then, the other issue |I've heard is that
there seens to be sone favoring of an automatic
renewal presumption. And the problemw th that is
that then that would be very simlar to having
per manent exenptions. And that is sonething for the
panel tonmorrow. But for purposes of renewal, | think
it's inportant to take into account that having this
proceedi ng every three years hel ps to account for
changes in the marketplace. And if we have an
automatic renewal presunption, then that would sort of
take that away.

MS. SMTH: Thank you. M. Ceiger?

MR. CEl GER: So we hire a lot of security
researchers and white hat hackers and we also work
with a | arge nunber of independent security
researchers that we do not enploy. And nost of these
researchers are working either solo or as part of sone
very small shop. And nost of them the vast
majority of them do not possess the requisite |egal

expertise to even deal with cease- and-desist letters
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telling themto stop their research, often nmaking
vague cl ains about DMCA, |et alone for engaging in
t he tenporary renewal process.

So from our perspective, we absolutely
support a presunption of renewal and it sounds |ike
these are the fault |lines, based on what the rest of
t he panel has been saying, and obviously where we conme
down on it. \When it cones to the burden of the
initial filing, M. Sheffner had suggested that it
should be the proponent of the exenption that nakes
that initial filing. We would support an automatic
renewal . And the idea that it would just be one page
" mnot sure is going to hold for very |ong.

This is one reason why | think that the
opponents ought to be the ones who nmake the filing.
That one page could very well expand, unless it's
restricted to a single page. And then, every word on
t hat page is going to get litigated and you will once
again need | egal expertise in order to nake a good
filing, one that does not trip you up |ater down the
l'ine.

When it cones to the -- losing that
presunption of renewal, we've tal ked about whet her
t here shoul d be neani ngful opposition that cancels the

presunption of renewal. And | don't think that that's
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the right standard because if anybody objects, which
Is M. Sheffner's original proposition, if anybody
obj ects and we shunt into the original process again,
but as we have seen in previous rul emaki ngs, the sane
argunments are trotted out over and over again.

There's no reason why those sanme argunents
woul d sinply just not be trotted out again and then
cancel the presunption and shunt you back into the
original process. And then, what really is the
presunption worth, except for sonmething that is
conpl etely unopposed.

When it cones to -- so instead, instead of
meani ngful opposition, | think a better standard woul d
be whether or not there has been sone sort of materi al
change in circunstances.

We' ve tal ked about changes in the
mar ket pl ace, changes in technology and so forth. Those
types of changes are different than sinply neani ngful
opposition. | think that that would be a better
st andar d.

MR. AMER. So the -- oh, sorry. Go ahead.

MR. GEI GER: Go ahead.

MR. AMER: So the presunption would kick in
automatically and then just the burden automatically

woul d be on opponents to establish a material change
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i n circunstances?

MR. CGEIGER Yes, that's right. And I'I|
take it a step further, which is to say that -- two
things. One, if we're tal king about an expansi on
above and beyond the original exenption, we think that
t he process ought to then be about that expansion, as
opposed to the expansion plus the original.

And | astly, and this goes to the evidentiary
standard for the exenption, not just a renewal, we
don't think that non-copyright interests that go
beyond protecting copyrighted works or protecting the
avai lability of copyrighted works ought to figure in
to the denial of the exenption, including a rebutting
of the presunption that you would get the exenption
agai n.

MR. AMER: So | think that |eads right into
anot her question. As you indicated, the proposal that
M. Sheffner outlined, | think, as | understand it, is
prem sed on | ack of opposition, |ack of neani ngful
opposition or sone variant of that. W have anot her
alternative which would be -- which would provide that
t he presunption would kick in automatically.

I wonder if panelists have views about which
nodel is preferable? And if the standard is neani ngful

opposition, what would that nmean exactly? Wuld the
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Copyright O fice have sone sort of discretion to make
a determnation as to how neani ngful an opposition is?
We'd be grateful for your thoughts. M. Sheffner?

MR. SHEFFNER: Thank you. So we do oppose
the idea of a presunption of renewal of previously
granted exenptions. And Ms. Castillo touched on sone
of the reasons. But | want to expand a little bit.

First thing I'd say is don't necessarily
listen to nmy reasoning. But | would just point you
back to the Copyright Ofice's own reasoning back in
the rule issued on October 27, 2000. And | won't
repeat what the Copyright O fice wote there. But in
sum the Copyright Ofice | ooked at general principles
of statutory construction and adm nistrative | aw.

And agai n, summarizing, essentially what the
Copyright O fice concluded from |l ooking at the | egal
authority is that essentially when you have a statute
and then you have exenptions to that statute or
exceptions to the statute, again, those rul es of
statutory construction and adm nistrative | aw say
that, one, the exenption should be construed narrowy
and, two, that the burden should be on the proponent
of those exenptions.

So again, the Copyright Ofice concluded

this based on sound | egal reasoning back in 2000.
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And | don't think there has been any change
in the general principles of statutory construction or
adm ni strative | aw that have changed.

That said, | want to enphasi ze that the
di scussion we're having is largely academ c for two
reasons. One is, as | stated previously, at least in
the last round, and I think this is sort of becom ng
the practice, there is virtually no opposition to
previously granted exenptions.

Just as a matter of fact, even those who
previ ously opposed an exenption are sort of |ooking at
the state of affairs once it's been granted and say,
you know what, for whatever reason, whether we can't
come up with a show ng of harmor just a sort of
political recognition that the Copyright Ofice is not
likely to reverse a determ nation they've made in the
past, we're sinply not opposing that.

And the other thing | want to enphasize is
t hat al t hough the burden should remain on the
proponents, we're only tal king about a presunption
here. So if you had no presunption, you' d assune both
sides start at 50/50. If there is a presunption -- if
there is a presunption of nonrenewal or not a
presunption in favor of renewal, the proponents start

at 49 and the opponents at 51.
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But again, as long as they nake sonme sort of
m ni mal evidentiary show ng that they are entitled to
t hat exenpti on under the statute, they will overconme
t hat presunption and therefore the Copyright O fice
woul d be entitled to get out of their rubber stanp of
renewal .

MR. AMER: M. Turnbull?

MR. TURNBULL: | think |I'd agree with pretty
much everything that was just said. But let ne just
add that, | nmean, truly it seens to ne that the burden
on making the initial statenent, yes, we want to
renew, | nean, could be -- | nean, it could be a
checkbox on a form And if the Copyright Ofice
emails that formto the prior proponent and says do
you want to renew exactly what you got before, and you
check the box, | mean, as far as |'m concerned, that
woul d be a sufficient filing.

| really did not nean this to be any kind of
a burden. | nmean, that's the -- but It seens to ne
that under the statute, you do need to go through the
process of actually getting a request. You can use,
as we said before, the prior evidentiary record as the
basis for that.

That satisfies the requirenent that this be

done in a rulemaking, it seenms to ne. And the
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opposition -- I'msort of trying to come up with - - |
under st and the poi nt about making the sane argunent
all over again.

That does seemto be a waste of everybody's
time, except maybe for the | awer who bills by the
hour. But the -- so there is sone kind of changed
ci rcunst ances, changed argunent, there was a change in
the | aw that sonething that people thought was fair
use was found not to be fair use or there was an abuse
of the prior exenption or sonebody actually cane
forward with a circunvention tool that turned out to
be a huge problemin the marketpl ace.

| nmean, those are the kinds of things that |
can i magi ne often as an opponent com ng forward and
sayi ng, hey, you really ought to |ook at this again.
Those are the kind of changes that | would see as
needi ng to be brought forward.

That's not a matter of presunptions or
burden shifting in ny view

It's just a matter of practical -- as has
been said -- as a practical matter, DVD CCA has not
opposed the previous exenptions that were granted and
| don't foresee doing so in the future. Again, absent
sone specific change.

And there, | think we ought to be able to
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cone forward and say there's been a change and here it
I S.

M5. SM TH. Thank you. M. Band, do you
want to speak follow ng up on this question of whether
t he ease of show ng whether there's changed or
unchanged circunstances as sort of a precondition to
renewi ng an exenpti on?

MR. BAND: Yes. So it seenms to ne that to
sone extent this whole discussion of presunptions and
burden shifting is not really appropriate to a
rul emaki ng. | mean, those are terns that are nuch
nore appropriate to an adjudi catory proceedi ng.

And this rul emaki ng has, for whatever
reason, has over tinme taken on nore and nore of this
adjudicatory quality toit. But it's really not
necessary. And it seens that, getting back to your
earlier question about, you know, yes, the statute
woul d require the Librarian to nake a determ nation
that harmis occurring or is likely to occur.

| mean, to sone extent, that can, in this
renewal context, occur if the checked box says do you
want to renew this exenption because you are being
harmed or likely to be harned over the next three
years.

And then, that would seemto nme, you know,
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just on its face, that statenent plus the
I ncorporation of the adm nistrative record fromthe

previ ous rul emaki ng would be sufficient for the

Li brarian, on the basis of sort of nmaking -- you know,
| ooking at | think if we just -- the rubber stanmp is
probably not -- m ght not pass APA nuster, but that

t he Librarian, based on that record, would say, well,
you know, a good case was nmde three years ago.

There doesn't seemto be any changed
circunstances. These people say that they're likely
to be harned. Okay, again, | will approve it.
don't think we need to start getting into burden

shifting, presunption, all that kind of stuff. Now,

It is conceivable that sonmeone will conme out of the
woodwor k and say, no, | don't want this renewed. And
again, we're talking -- now, | agree, if we want an

exenpti on expanded, you know, that's on us to talk
about why it should be expanded.

But if we're just tal king about, you know,
the renewal of -- the renewal of the existing one then
concei vably if someone cones in and says, no, it
shoul dn't be renewed, that's sonmething that the
Regi ster would ook at in the recommendation to see
whet her they made a sufficient -- you know, whether

what they said was sufficiently conpelling about
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changes or what ever.

But conceivably, in the notice soliciting
comments, you would explain the kinds of things that
you woul d be | ooking for.

But again, | don't think we need to start
tal ki ng about evidentiary burdens or anything of the
sort.

| nmean, these would be things that would be
considered in the course of this determ nation, in a
rul emaki ng context as opposed to an adjudi catory
cont ext.

MS. SMTH: Well, so | think with the check
t he box and rubber stanmp, we'd |ighten the workl oad of
t he Copyright Ofice. But | think --

MR. BAND: Which is our objective.

That's why we're all here.

MS. SMTH: Well, that's great. But froma
rul emaki ng perspective, | wonder if we can speak a
little bit nore about whether - - the O fice has
previously said that a declaration of unchanged
circunstances could be considered in renewi ng any
exenpti on.

Are there ways that we could use that or
build upon that to make the renewal of previously

granted exenptions easier? So Professor Tushnet?
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MS. TUSHNET: So you asked earlier on, and |
think this is another version of it, whether a one-
page statenent could neet the statutory burden as the
O fice has interpreted it. And | think the answer is
absolutely yes, right? |If it says nothing has
changed. In other adm nistrative proceedi ngs, facts
that aren't contested are routinely accepted, even
wi t hout goi ng back to the bedrock.

| nmean, certainly if you do want to | ook at
the PTO as a nodel, in fact you can rely on things
|i ke a statenent of five years of uncontested use.
The PTO can actually rely on that not just to say that
there's been five years of uncontested use, but that
t hat has a | egal consequence that the mark at issue
has devel oped a secondary neaning. So it's actually
perfectly standard to accept things |ike that.

Now, | also would like to say a little bit
about the neaningful opposition question. So this is
just specific to our experience with the rem X
exenptions. What we hear in the rem x exenption
proceedings is the statenment our argunents about the
facts and the | aw apply to both existing and proposed
exenptions, but we do not oppose renewal. And if you
go back and | ook, you'll see that structure in

basi cally everyone's proponent comments.
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And one question | would have for this
meani ngf ul opposition standard is how are we going to
Interpret a claimlike that? Does that represent
meani ngf ul opposition to the existing exenption? Since
it's an argunent against it, would we just not take it
to its logical conclusion? And let nme just with ny
| aw professor hat on, so if the evidence is rel evant
to both the existing and proposed expansions, then an
adj udi catory nodel does allow you to ignore that fact
because parties are allowed to make strategic
concessions, right?

But a rul emaki ng nodel m ght not. And so,
one thing at issue here is to decide what this
proceedi ng would be. And once we have a better grasp
on that, sone of the answers will follow

But | think right now, we actually are, as
Jonat han was saying, we go back and forth. Some is
adj udi catory. Sone is rul emaking. You know, and
that's part of what makes it difficult.

And then relatedly, just again for the rem x
specifically, in terns of nmeani ngful opposition, as a
practical matter, | expect that the opponents wll
al ways cone back saying, hey, there's a new screen cap
program out, you know, there's a new processor. It's

faster and it's better. And, you know --
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M5. SM TH: But you've heard next to you --

MS. TUSHNET: Yeah.

M5. SMTH. -- the general opponents saying
they won't do that. They don't oppose the existing
ones.

MS. TUSHNET: But | encourage you then to go
back and | ook at the comments because they're
absolutely right. They're saying they don't oppose
it. But the argunents they nake -- and they say this
too -- the argunents they nake apply to both the
exi sting and the proposed extension. But they are not
opposing. And so, one question for you as deci sion-
maker is what consequences ought that concession, if
it 1s a concession, have? Right, does that count?

M5. SMTH: Sure, and just since our goal is
to build consensus, | think in the past the Ofice
took themat their word when they said they were not
opposing and held themto that as opposed to saying,
well, sonme of your argunents on the expansions woul d
apply to the existing.

MS. TUSHNET: Well, so, and | understand,
and nmy point is sinply that that makes sense in an
adj udi cative nodel. But if you're really thinking
about this as being a rulemaking fact-finder with

| ndependent fact-finding obligations, then that is an
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intrusion into the nodel. And at the very |east, we
should talk openly about that. And this is sonmewhat a
statenent against one's interests, | admt. But

again, I'd like to know the answer.

MR. AMER. M. MC ure?

MR. MCCLURE: [|'d just |ike to make one nore
qui ck conment maybe about the idea of presunptive
renewal , which is that it's -- an organi zation is tied
tothis -- if you don't presunptively renew, then you
have one organi zation, the original proponent perhaps,
being tied to this exenption, process after process.
And | think the point was nade by M. Butler and M.
Gei ger that once the exenption's granted, it's
sonmet hi ng that benefits the public at large who falls
wthin that class, right?

It shouldn't have to be one organi zation
t hat conmes back and year after year, you know, sort of
lives in fear that someone is going to present
meani ngf ul opposition and they're going to go back
into this hundred-hour, thousand-hour process. So to
the extent that an exenption would be presunptively
renewed, the burden on that particular organization
woul d be relieved.

MR. AMER: Thank you. M. -- Professor

Decher ney?
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MR. DECHERNEY: | just want to expand a
little bit on Professor Tushnet's point. The
structure of the coments |'ve seen fromthe DVD CCA
the MPAA is always, in theory, we're not opposed to
the renewal. But we think it could be limted in
these 10 ways, 20 ways. And we actually spend a
t remendous anount of time refuting each of those ways
in which it would be limted. And nmuch of the hearing
time is spent discussing those.

So even though it says it's not in
opposition, it is in fact opposition. Just one other
structural issue, which | know -- we mentioned it in
comments but it hasn't cone up here and | just wanted
to bring it upis, you know, if you do a brilliant job
drafting the previous exenption, then you've actually
elimnate this problemfor three years.

And so, it's hard to show that the harmt hat
exi sted three years prior still exists because the
probl ems have been solved. You can show that the
exenpti on has been nade use of or caused problens, |ed
to infringement. But you can't show the exact sanme --
t he exact sanme harm that was there before.

M5. SMTH:. So you think you can't show
unchanged circunstances because you made the --

VR. DECHERNEY: | nmean, that's true in life,
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yes.
MS. SMTH: Thank you. M. Turnbull?
MR. TURNBULL: | think the point's been made
about the nature of the filing in the comments -- fair

points. And | think the Ofice has appropriately
t aken those, as was indicated.

| think the procedure that we're now tal king
about woul d probably elin nate that approach to the
comment s because you'd be forced up front to either
say there are neaningful differences and there are
changes or not. And so, | think that the procedure
woul d naturally elimnate that sort of problem

| think the -- and then, would force us to
say, gee, was there really a change that we want to
argue here with regard to the old exenption or is it
sonet hi ng where we want to say no, that we're only
going to argue with whatever the change is. And |
understand that that -- and the points that have been
made are fair on that.

The other thing is, | nean, throughout - -
sending an enmail to a previous applicant with a
checkbox, | wouldn't rule out sonebody else comng in
and saying |'ve been taking advantage of this and |
want this renewed, even if the organization that

originally filed -- | didn't mean to preclude that. |
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was just trying to be helpful in making it easier.

So | think anybody who can represent that
t hey are taking advantage of the exenption and believe
It should be renewed as previously stated ought to be
able to nake that application. And then, we would have
to deci de whether there's a reason to oppose.

MR. AMER: M. Cazares?

MR. CAZARES: So from the perspective of
people with disabilities, |I know that the Nati onal
Federation of the Blind fully supports presunptive
automatic renewal. | think many at this table
remenber the 2010 cycl e when another disability
organi zation, the Anerican Foundation for the Blind,
was very -- cane very close to | osing the exenption
that they had previously renewed because of
evidentiary requirenents.

So | think there's sonething to be said for
taking into account the points that have already been
rai sed by the Copyright staff and other panelists
about the statute and the limtation that the
Li brarian has to keep in m nd.

| think it's safe to say, particularly for
blind and print-disabled individuals, that within
three years, our status as blind and print- disabled

people really isn't going to change and that it can be
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argued that we would be adversely affected by not
havi ng an exenpti on.

So | think that NFB fully supports what M.
Gol dman and ot hers have al ready brought up.

But there is sonmething to be said about
finding sonme mechani sm where we can sinply say we're
requesti ng an exenpti on under the given rules.

Now, not to bring up another point, | think
it's inportant to consider where the burden of proof
I's right now.

| think M. Band nmade a really good poi nt
that this is nore of an adjudicatory issue.

But that's because these are the
circunstances that we have now. | think there is
sonmething to be said fromshifting the burden fromthe
proponent to the opposition. So | just wanted to nake
sure that that was clear, at |east for people with
di sabilities.

MR. AMER: Thank you. M. Geiger?

MR. GEIGER. So it sounds |like we've heard
some nore consensus than perhaps we had originally
t hought on what neani ngful opposition ought to | ook
| i ke and perhaps it should be sonething nore like a
change in circunstances.

So | want to draw back to an earlier coment
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that | had made, which |I know relates also to the
panel on the evidentiary standard, which is that in

t hi nki ng about whether to renew a tenporary exenption,
It's our position that interests that do not have
anything to do with protecting rightshol ders or making
copyri ghted works avail able, we do not think that

t hose shoul d be considered for denying the exenption.
In addition -- you know, or at |east have themas a
very clearly carrying nuch | ower weight.

From t he perspective of security
researchers, nobst of the opposition that we have seen
so far to the exenption that we had asked for rel ates
not at all to copyright. It is about safety |argely.
So we have, for exanple, a vehicle practice and we're
| ooki ng at cybersecurity flaws in vehicles with the
goal of making those vehicles safer. W saw opponents
tal ki ng about the possibility that owners of cars
woul d circunvent em ssions controls or nodify their
vehicles in a way that is not safe.

These things are already illegal. In the
| ast panel, it was brought up, well, what about the
hacker that says they want to hack the nucl ear power
plant. That's also illegal. That's all illegal under
t he Conmputer Fraud and Abuse Act. By in large, the

DMCA we' re tal king about are conputers that the
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security researcher already owns.

And copyright |law, and 1201, are not the
appropriate tool to use to protect these non-
copyright interests. There are already specific
governnment agencies with greater expertise and in many
cases already regul ations on the books prohibiting
t hese very same kinds of acts. So that is our
position, not accommodati ng non- copyright interests
for denying the exenption.

M5. SMTH: In the specific case of security
researchers, 1201(j) is a permanent exenption. And |
know you're going to speak tonorrow. | nean, is that
perhaps a better even to perhaps just sort of update
that to the extent that it needs updating so that
security researchers can rely on it as opposed to, you
know, tinkering with the whol e nmechani sm of the
rul emaki ng process?

MR. GEl GER: One hundred percent, yes.

And | nmean, I'min the sane position as --

M5. SMTH. M. Butler.

MR. GEIGER: -- M. Butler. W think that
this is less preferable than updating the pernanent
exenption. Part of the problemwi th even a change in
circunstances is that technology will evol ve.

Security research will also evolve. It will present
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new ci rcunst ances, probably not new circumnmstances
related to nmaking copyrighted works avail abl e, but new
circunst ances, new safety dangers, things |ike that.

And those safety dangers shoul d be dealt
with by the agencies that are directly responsible for
wor ki ng on safety. So yes, 100 percent, the pernmanent
exenption. W have specific ideas on how to change it
and we can tal k about it tomorrow or now if you w sh.

MS. SMTH: Let's save it for tonorrow

MR. GElI GER:  Sure.

M5. SM TH: Go ahead.

MR. SLOAN: | just have a quick question
goi ng back to relying on the prior record from when
t he exenption was originally granted. 1Is there sonme
point in tinme when relying on that old record would
get stale?

You know, it seens |ike maybe if you're
relying on the argunent fromthree years ago, it m ght
still be okay. But what about when you're 10 years,
20 years, because it keeps getting renewed wi thout
opposition? At |least working within the current
statute, it says that the determ nation is whether
users are or are likely to be adversely affected.

So at what point -- is there some point when

relying on that old record and a checkbox, does that
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become problematic within the current statute? M.
Band?

MR. BAND: So what | would i magi ne that even
after checking the box, that those of us -- soneone in
Washi ngton will show up at the hearing.

And so --

M5. SMTH: | think we don't have the
hearing if you check the box, though. | think that's
what we're --

MR. BAND: Well, no, I'm--

MR. DECHERNEY: (Off mc) -- right hearing --

MR. BAND: Right, or you -- it can be -- we
can nmeet for lunch over in the cafeteria. And you
know, but it could be something very -- if there's a
sense that there needs to be revising of the record,
that can easily be done. It doesn't need to be -- the
point is it doesn't need to be - - we don't need to
make this nore conplicated than it needs to be. Let's
keep this sinple.

And so, | think the idea of, if you want to
say, okay, let's have a quick hearing, I'll cone in on

behal f of the education comunity or | can work on

behal f of the blind. | nmean, soneone can cone in and
we can tal k about it and say are you still using this
exenption. Yeah, we're still using it.
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You know, Rebecca can cone in and say are --

are people still making rem xes? Yeah.

They're still making rem xes. It doesn't
need to be -- and the possibility -- so there's
soneone who can conme in. |It's just a question of does

Rebeca have to cone forward with all these exanpl es of
rem xes that have been made in the |ast three years or
does the NFB have to conme forward with statisti cal
data on the nunber of blind people who are nmaking use
of the exenption. | nmean, it's that kind of burden.
But you know, it's a problemthat can easily be
addressed down the road if necessary.

M5. SMTH. | nmean, the only thing | wll
say is given that we have to have these as a trienni al
rul emaki ng, which neans every three years, to have the
short and then the nedium and then the long | think
coul d get conplicated very quickly. So any reform!|l
think the Ofice would want to nmake sure that it's not
I ncreasing the conplexity of an already conpl ex
rul emaki ng.

So | don't know if you wanted to speak to
that, but --

MR. BAND: Just to --

MS. SM TH: Yeah.

VR. BAND: Rel ated to that, | nean, the
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other way -- not only is it a matter of these
renewal s, but you could -- again, in ny interest of

reduci ng your workl oad, you can reduce the nunber of
categories or nunber of classes. So you know, we've
had -- we've grown from one class that basically
covered all educational uses and docunentary filnms and
rem xes and nonconmerci al works and now there's
probably like, I don't know, eight or nine classes
covering that.

You know, we could go back to -- or at sone
point come up with one class and just keep things
sinple. Certainly in the case of if you | ook at the -
- of the 22 exenptions granted in this past
rul emaki ng, nore than half dealt wth enbedded
software. We don't need to have 11 or 12 exenptions.
You coul d have one, you know, properly crafted would
take care of that problem

And you won't have to worry about regul ating
t he autonobile industry. You know, |et soneone el se
do that. That's not your job. And so, but the point
IS these things can work in tandemto really
streanline this whol e process.

M5. SM TH. Professor Tushnet?

MS. TUSHNET: So Jonathan -- sorry.

Jonat han covered al nost exactly what |
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wanted to say. But let ne just reinforce that by
linking it with M. Cazares' point, which is it's not
just patterns of protected use -- of classes that
persi st over tinme, but patterns of uses persist over
time, which is why we tal k about things that are non-
I nfringing or categories of fair use. So people have
really mapped those pretty well, Pam Sanuel son

M chael Madi son, they've done it. And those can be
expected to persist over tine.

In ternms of, you know, don't conplicate an
al ready conplicated rule, | think what we are saying
I's, you know, if you change the definition so that
they're 44 words long, again, like they used to be,
then you wouldn't -- then even having a short, nedium
and long form-- which I don't think you should do --
woul d actually represent a substantial inprovenent.

M5. SMTH. Thank you. So I'Il call on M.
Sheffner next and | wanted to just tee up the next
guestion, which is how should we separate -- whether
there's an adm nistrative or statutory change deal i ng
with new exenptions, you know, or new technol ogi es,

t he expansi ons versus the renewal of the previously
granted exenptions.

Because | think, again, sonme of it is that

t echnol ogy does evolve and this rul emaki ng process is
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supposed to be able to accommbpdate those evol utions.

MR. SHEFFNER: Right. So | just wanted to
address briefly M. Sloan's question about sort of
stal e, old evidence. | nean, |ike M.

Turnbul I, we would not oppose the ability of
proponents to incorporate by reference evidence that
has been submtted in previous rul emakings.

So is it possible that evidence could get
stal e?

Yes. It is. But I think that it's largely
a self-correcting nechanism | would envision a
revised systemand it's this.

So if a proponent goes in there and files
their one-page or one-checkbox form however it turns
out, and they say, you know, and we hereby incorporate
by reference all the stuff that we filed in the
previ ous rul emaki ngs, the potential opponents of that
exenption wll |ook at that.

And in deciding whether or not they're going
to oppose this previously granted exenption, one of
the things they will ask thenmselves is has the
situation on the ground changed. It could be a change
in the case law. It could be a change in business
nodels. It could be that there's new technol ogy t hat

enabl es you to do what you want to do w thout
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circunventing DRM And it could be that the evidence
that was submtted truly is stale and doesn't refl ect
the current situation on the ground.

And if it is -- again, what | think is going
to be a rare instance of opposing a previously granted
exenption, they would have the opportunity to do it
and say, you know what, we actually do have neani ngf ul
opposition here. W think the situation has changed
for the following three reasons. And you know,
actually the evidence they incorporate by reference is
I ndeed st al e.

MS. SM TH. Thank you. Did you al so want
to coment on the second question, which should be
what about a new technol ogy, for exanmple, if there is
a petition for an exenption for 4K versus we're
renewi ng sonething for DVDs? How should the
rul emaki ng process deal with renewal of the previous
exenption as well as consider sone of the issues with
a new petition?

MR. SHEFFNER:  Sure. | think | touched
on this in ny answer to your very first question this
afternoon, and it's this. We woul d support a
streanm i ned process for dealing wth sort of renewal
of the exact sanme exenption.

To the extent people want to expand that
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exenption, | think they're -- in practice, it nmay
stream i ned because the part of the renewed --

I nmean, if you have an exenption -- a
previously granted exenption asks for this. And th
the requested new exenption is this, what |'m sayi
is we don't have to fight again over this. But to
the extent that they ask for this nuch nore, vyes,
think the burden should remain on the proponents

t he exenption.

And you know, we'll go through the regu
process about that. It'lIl be a ot smaller fight
than having to fight over the whole thing. It wll

just be fighting over this nuch.

But again, the sort of streamined part
should only technically apply to exactly what was
previ ously granted.

MS. SMTH: Thank you. M. Butler?

MR. BUTLER: Yeah. So | think -- | think
that's largely true, that certainly the presunption
renewal that we've all sort of agreed on would not
apply in the same way to an increnental increase.
going fromthe existing DVD and Blu- Ray to 4K

But on the other hand, | would hope that
sone of the logic that underwites that presunption

| ogic that we've all sort of cone to agree to would

be

en,

ng

we

of

ar

of

So
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mean that that process would -- that the argunents
about 4K or whatever the new format is could be a
little shorter because we would all already agree that
t he planned use is lawful, right? Like if it's fair
use with a DVD, it's also fair use with a Bl u-Ray,
it's also fair use with a 4K. So that woul d al ready
be established.

And the adverse effect, sone of the sense of
what is the pedagogical use of nmedia in a nedia class,
right, all of that stuff would already be on the
record. So hopefully it would be a nuch shorter
argunment about why, if anything -- what, if anything,
makes 4K different from DVD or Blu-Ray in terns of
meriting an exenption or whatever.

M5. SMTH: M. Turnbull?

MR. TURNBULL: Actually, | think I agree
with nost of what you just said. | think fromthe
t echnol ogy provider, however, there is a substanti al
di fference between a technology that is 10 years old
and a technol ogy that has just been | aunched and the
consi derati ons.

And we think that the Copyright Ofice
shoul d and has made with regard to new technol ogi es
and the harmto the devel opnent of the market --

agai n, going back to the original purpose of the
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circunvention provision of the DMCA, which is -- which
is not nerely to stem piracy, but also to enable new
mar ket s.

And so, the enabling of the new nmarket for
4K may have a different dynam c than the situation
with regard to Blu-Ray, which is now 10 years old. So
| think that -- so | think -- | do think that there's
a substantial difference between -- and you can't just
sort of automatically apply whatever the reasoni ng was
with regard to DVD and then Blu-Ray and then, you
know, what ever.

M5. SMTH. Okay. So M. Band, it seened
li ke M. Butler and M. Turnbull at |east agreed on
sonet hing. Do you want to undo that or --

MR. BAND: Oh, no. No, no. | just want to
basically -- and this is kind of very difficult for ne
to be in the situation of agreeing so nmuch with M.
Turnbul | and M. Sheffner.

But the -- | just think getting back -- one
of the things that you can do in building on the
| ssues that Bruce has identified is that in this
process the Copyright Ofice can hel p manage -- and
again, wth the aimof reducing your workload -- okay
by now what the issues are in general ternms with this

whol e DVD/ Bl u- Ray, educational use, rem x use and so
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forth.

So you know, one can easily imgine that
there's going to be -- we'll nake -- say we want to
renew plus we want to expand. And then, they'l| say,
well, we have no problemwi th renewal. Okay. W have
this issue with expansion. And then, you know, there
could al nost be |like a pre-hearing conference where
you guys say, okay, this is what we think. W want to
hear this, we want to -- you know, where you can sort
of iron out, figure out what it is that you need to --
what you need to know fromus. And that way, it could
ultimately reduce our burden with respect to -- but
the point is it could reduce your burden as well.

You know, we're talking -- in terms of
what's being renewed, we're tal king about a relatively
smal | uni verse of things that we know now have been --
so that this cluster of the notion picture- rel ated
| ssues, the issues with respect to the screen readers,
maybe one or two ot hers.

And so, there's nothing -- | don't see why
you can't have at sonme point in the process a neeting
wth us where we kind of say, okay, this is -- what iIs
It that you need nore and what is it that we're going
to give you nore. And so, that way it will just --

i nstead of, again -- sort of reinventing the wheel, we
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can really nove the process along dramatically.

MS. SMTH: So it sounds |like you're saying
short of a statutory reform if the Ofice provided
sone gui dance as to what quantum of information we
t hought woul d be useful for the Register to nake the
recommendation to the Librarian in advance or maybe
sort of iteratively working with the parties, that
that could be helpful to streamining this and
avoiding for the renewals, the type of rul emaking
process we had for the new petitions.

MR. BAND: Yeabh. No, | think that that's
right. But again, it's -- I'mtrying to push you to
be a little nore informal. And I think that that
could make the process work a | ot better.

M5. SM TH: Thank you. M. Butler, anything
to add or --

MR. BUTLER: | just wanted to add that the
flipside of what M. Turnbull was sayi ng about when a
format is young, the market realities about that
format will be thus and such. And there will be a
simlar -- there will be, of course, a mrror inmge on
the side of the proponents.

When a format is young, the kinds of harns
that we've typically shown for young formats are, you

know, there are these titles that are not avail abl e
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on the -- you know, right -- and we're told, well,
that's just one or two titles. Well, it's because

it's a young format. So there's an interesting mrror
I mge thing that happens here and naybe these young
formats really wll benefit fromgetting their own
kind of hearing where all of that stuff can sort of
cone out.

MS. SM TH. Thank you. M. Sheffner, did
you want to add sonething? Oh, nope? Ckay.

M. Turnbull, good?

MR. TURNBULL: Yeah. | nean, | -- we're
having this wonderful agreenent session here. And
| think that what M. Band was tal king about would
make sense and woul d be hel pful in streamining.

| nean, | think that, again, the -- and
getting and having sonme kind of process wth the
Ofice to sort of work with the parties to say,
okay, what makes the npst sense to have a hearing
about woul d make sense.

| did want to comment just briefly on the
nature of the rulemking. And this has -- this has
al ways been sort of a hybrid in a lot of respects
bet ween sort of the adjudicatory nodel and the notice-
and- comment rul emaki ng nodel

And it seens to ne that that's sort of
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i nevitable in the process because | think it's
unrealistic nor do | think Congress thought that it
was goi ng to happen, that the Copyright O fice would
go out and know what 200 mllion people m ght be doing
with any given copyrighted work.

And so, the people who have the need to use
sonething are the people with the information to cone
forward and say this is how we want to use it and this
is why this is a problemfor us. And you know, at the
end of the day, the Copyright O fice has the
obligation to cone out with a rule that reflects the
evi dence and, notw thstanding the comments about the
Commer ce Departnment report, | think that is very
I nstructive still.

You know, they talk several places about
evi dence and about a record and that sort of thing. So
| think that having evidence in the record is an
| nportant el ement of this rul emaking.

But it is -- in other respects, it doesn't
have the sort of adjudicatory feel to it.

One of the comments that was nade earlier,
think by M. WIIlianms, about the possibility of then
havi ng a proposed rule, you know, put forward woul d
then sort of maybe conplete the cycle. That woul d

then feel nore |Iike the notice-and-coment rul emaking.
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But all of the rest of it leading up to it
woul d be fact-finding that the O fice would need in
order to know what to put forward in a proposed
rul emaki ng. And we would be okay with that as a

process and we're okay with the process nostly as it

M5. SM TH: Thank you. So the next question
| feel will probably spark dissent. One of the
participants -- ESA is not on this panel -- had
suggested a streanlined process for rejecting a
proposal, saying, you know, just as we renew
exenptions, we also will end up rehashing the sane
proposal s over and over again that are consistently
recommended agai nst.

Shoul d we have a simlar streanlining
proposal for, you know, a second bite at the apple for
sonet hi ng that was deni ed.

MS. TUSHNET: So, a couple of things. |
mean, in general, no, in part because the copyright
owner always retains the ability to go to court and
hash that out and win either on contributory
I nfringenment or infringenment, depending on what the
activity is. And that would end the exenption and end
it next time, whereas if you | ose, you just don't get

that chance. So it's structurally unequal in the way
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that makes mrror image treatnent inappropriate.

The other thing though is that considering
this rule again requires you to consider the way that
all these little additions have been piled on to
specific exenptions over the years. So does that
mean, for exanple, are you proposing that we could not
go back to the 44-word initial educational exenption?
That seens to ne |like a bad idea, just because it's
been | oaded with other things doesn't mean that the
initial exenption was inappropriate, even though in
sone sense it's been rejected.

And | think the kind of |ine-draw ng that
you woul d end up doing would be contrary to the goal
of sinplifying things.

M5. SM TH: Thank you. M. Band?

MR. BAND: | guess | would add to that that
a problemw th sort of |like a streanlined objection is
that the circunstances do change.

And | suspect also that rightshol ders get
nore confortable with certain kinds of activities.

And so, just to -- if a proponent is willing
to go through the work of amassi ng new evi dence, then
the rights holder, if they're confident that their
argunments were sound before, they can -- | nean,

certainly they can always incorporate by referenc and
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say all the argunent -- these people haven't said
anyt hi ng new.

So it's not -- you know, we're not
streanlining the process. But you know, once you

make it clear it's okay to incorporate things by
reference or, if they want to resubmt the sane thing,

if it really is just the same thing all over
again, then the argunents as to why it wasn't wvalid
before would apply now, whereas in our situation, it's
-- it's different because we have to -- right now
you're basically telling us that we have to de novo
show that we're going to be adversely affected.

So we have to conme up with sort of new
exanpl es of how we've been using it in the |ast
three years as opposed to previously. So that's why
the symmetry -- it is an asymetrical situation. And
you know, So certainly it could be done in a way --
you could nmake it clear that there are ways, you know,
where they can, if they want to, incorporate stuff by
reference. That's fine. But still, the need for a
stream ined process | think is very different.

M5. SMTH: M. Butler, do you agree?

MR. BUTLER: Largely, yeah. Yeah. | think
the key thing is just the incentive to -- the

difficulty rather of seeking an exenption that has not
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been previously granted is high enough I think to
deter folks from-- you know what | nean? That's
enough of a burden, that you had better really want it
and really believe it.

And so, you know, | think at that point,
those fol ks should be able to get into the process.
And t he people who don't have enough of an interest
will be deterred by the difficulty in doing it.

M5. SMTH:. | mean, you would be surprised
sort of. W do get a |ot of repeat players.

MR. SLOAN. | have a quick question. | just
want to go back to the issue of neaningful opposition
and what that would mean and what would need to be
shown in those circunstances.

So we had tal ked about show ng sonet hi ng,
either that it's -- the exenption is not being used,

t here have been changed circunstances or harm or
sonething to that effect. But | wanted to get your
posi tions on how nmuch evidence -- how nuch opposition
woul d be needed. It seens that if you had sonething

| i ke a preponderance standard and the proponent is

j ust checking a box saying unchanged circunstances, it
would be a -- could be a pretty m nimal showing to
oppose that.

So | just wanted to get your viewpoints on
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where the |line should be that would make the
presunption -- the presunption of neaningful in that
t he opposition needs to have sonething fairly
substantive, but not also -- but then, on the other
side, not be a huge burden then on the opponent such
that you could never really oppose the presunption
where that |ine m ght be best drawn.

MR. MCCLURE: Sure. Well, | think -- and
you can correct ne if I'mwong, but you were saying
t hat the proponent, short of a very short showing, is
going to just say like the check the box of the
opponent, to kick that back is just to have to
overcone the check the box.

MR. SLOAN. Right, to get to nore likely
t han not agai nst a checked box would seem pretty
mnimal. So I'mjust trying to see where the |ine
m ght be to give both sides a chance --

MR. MCCLURE: Absolutely. And | think
certainly ISRl and |I'm sure many other people on this
panel woul d want the Copyright Office to be
considering the past evidentiary record and have that
formthe basis of whatever determ nation of
meani ngf ul ness the Copyright O fice cones to.

So | think it's really hard to decide this

guestion w thout having a super clear idea of how nuch
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of that evidentiary record is kind of just pulled into
this new di scussion versus the proponent having to say
affirmatively we've shown this before. You know, here

It 1s again.

But | think our position would definitely be
t hat the neani ngful opposition would have to show sone
ki nd of significant change in circunstances such that
the prior evidentiary record is overcone to sone
degr ee.

MS. SMTH: Thank you. | think we're going
to try to do one last round. In the spirit of
efficiency we've been tal king about, we can maybe end
a couple of mnutes early. M. Band?

MR. BAND: Well, | guess the way | woul d
respond to that question is I'mnot sure you really
need to specify the exact precise | evel of how
material the opposition is or how significant it is.

I f, you know, M. Turnbull or M. Sheffner's client,

I f they make a subm ssion as to why sonething should
not be renewed, you'll look at it and you'll decide
whether it is material or whether it has weight or
not. And then, you'll decide whether to kick it over.

You know, because this is all going to be --
and |'m not sure how there would ever be a possibility

of us chal l engi ng your decision whether or not to kick
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it over, right, whether to put it in the stream i ned
process or the other process. | think it would be
very hard for us to conme up with a court chall enge.

So given that you're going to have a fair
degree of discretion, it's going to be very hard for
us to sonmehow show that you abused your discretion
goi ng one way or the other - - | nean, it would have
to be pretty blatant, |ike, oh, there Band goes again,
let's screw him

You know, but barring that, | don't think --
| think it would be very -- so | don't think -- again,
| think let's keep it sinple.

Let's not nake it so conplicated that we get
tied up in standards and burdens such that we don't
nove forward. | think we're in a position where we
could nmove forward pretty easily and not worry about
t hose nuances.

MS. SM TH: M. Sheffner?

MR. SHEFFNER: Yeah. | largely agree with
what M. Band just said. And just to respond to M.
Sl oan' s question about sort of what neani ngful
opposition would ook |ike we were not terribly
specific in our owmn witten coments about exactly how
the process should work. But let nme just sort of

spell it out how | envision in kind of non-I|egal ese.
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| nmean, what | envision is essentially a
sort of prescreening process that the Copyright Ofice
woul d enpl oy before delving into sort of the regul ar
process that we've all gotten used to over the | ast
six cycles or so. So the initial step would be the
proponent of a previously granted exenption filing
sonet hi ng short. We can argue about whether it's a
page or a checkbox or a paragraph or whatever.

And then, the -- essentially what the
Copyright Office 1is going to be asking itself, or
shoul d be asking itself, is do we have a real fight
her e. Do we have a real fight between sort of two
sets of argunents or do we have essentially an
unopposed request for an exenption? So the opponent
of the previously granted exenption, again in this
rare case where soneone is actually going to cone
forward and oppose a previously granted exenption,
| would just say, again, it's going to be a one-page
formand they're going to identify why there is
meani ngf ul opposition here.

Is it because there 1is -- you know, a short
description -- there 1is a change -- they've
di scovered that there's actually great harm or
significant harmfromthe previously granted -- from

the exception to the prohibitions in the DMCA? Is
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t here changed <case |aw that woul d touch on whet her
or not the use at issue was non- infringing? |Is there
new t echnol ogy that would -- that would nake possible
what the proponents want to do w thout circunmventing
the DRM? That kind of thing.

Again, a short formthat allows the
Copyright Ofice to |l ook at it and say, you know, do
this prescreening and say do we have a real
substantial fight on our hand or is this essentially a
no- brai ner where there's no significant -- no
meani ngful , whatever the right word is -- opposition.
And if there is, then again, it just gets shunted back
into the regul ar process.

M5. SMTH: And then, would you think if the
Office inits prescreening determned it was sort of
i nsufficient under adm nistrative | aw principles or
sonet hing, we could go back and say give us a little
nore, |ike M. Band was saying, or --

MR. SHEFFNER: Yeah, again, | nean, we
haven't -- we haven't specified a whole set of
processes. And like M. Band, | wouldn't want to neke
It too conplicated. But | nean, | think at a high
| evel, that's what -- | nean, | just explained what |
think the Copyright O fice should be trying to do is

screen out -- okay, are we -- do we have a real fight
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here or do we not?

And again, in the vast, vast majority of
cases where sonebody has gotten an exenpti on already,
there is not going to be a real fight.

There's not going to be an opponent who has
shown up. And they're not going to bother to show up
unl ess they really, really have a good reason, that
|"msure they'I| be able to identify in a page or two.

M5. SMTH: People will probably hold you to
that. Just kidding. M. Turnbull?

MR. TURNBULL: | would -- | would agree with
that and only add that | think that the nature and
guantum of evi dence that would need -- or argunent
t hat would need to cone forward woul d depend a bit on
what the previous grant was.

If the previous grant is this is really a
cl ose case, but we think that it's okay and we'll --
you know, we'll go forward, then you may not need as
much to cone back and say, yeah, there is a real

argunment here.

If the previous was -- if it's already been
granted three tinmes and this is the - - the fourth
time around and it's just - - it's just clear as a
bell that -- and the opinion, the recomendation is

really clear, then it's going to take nore to cone
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back and say, no, there's really now -- there really
now i s a new argunent. There really now is new

evi dence or whatever. | just -- and again, | think
that -- | nmean, agreeing that it'll take -- it'll be
i n your discretion.

But you know, | think that that -- the | evel
Is going to be -- it'll be pretty apparent in any
given case. And your question about if sonebody
subm ts sonething and you go, well, on its face, that
really doesn't do it, but we're not quite sure what
you're getting at, yeah, | think you ought to have the
di scretion to go back and say, you say that there's
new case |l aw or you say that there's sone new
technology. But you're really not describing that.

If we're going to reopen this into a ful
evidentiary hearing, we need nore than that. And you
know, maybe not giving -- not extending it out a |ong
time or giving, you know, repetitive. But it seens to
me you woul d have the discretion to do that. | would
hope that the | awers representing the opponents woul d
come forward and do well in the first instance. But
I f there was a question, | think it's within your
di scretion to ask for nore.

M5. SM TH. Thank you. Professor Tushnet?

MS. TUSHNET: So just briefly, | wanted to
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tal k about the characteristic or the characterization
of checking a box as sonehow not neeting your burden.
| mean, | don't think that's just checking a box any
nore than when you check a box saying you've submtted
truthful information on your tax return, that that's a
meani ngl ess or trivial act. |It's an affirmation that
the conditions at issue continue to exist, or exist in
the case of the tax return.

So it seens to ne that in order to refute
t he box, the checked box, you should have to show
t hose conditions and | aws have changed, just like the
| RS woul d want to show that in fact that wasn't your
i ncome. You know, and if you want ne to, | wll
submt the entire record fromthe |last three
rul emaki ngs as attachnments so you can consider them
subm tted. But that seenms kind of trivial.

| nmean, | would be happier if you considered
t he checkmark to be nme making that subm ssion. [|If we

all agreed that that was what | was doing, then it

seens to ne that we -- that we then have a ful
subm ssion. It's just one that's already in your
books.

M5. SM TH. Thank you. M. Geiger?
MR. GEIGER: So in this renewal process that

we' re tal king about here, we've tal ked about having a
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one- page of why we -- of neaningful opposition of why
circunst ances have changed. And if the Copyright
Ofice then, in its discretion, decides that it is in
fact nmeaningful, then they kick it over to the normal
process. | would -- unfortunately, it would be a nore
conpl ex process.

But | woul d suggest that in between those
two actions, you actually give the proponent the
opportunity to respond, the proponent the opportunity
to say, no, the neaningful opposition is not
meani ngf ul and here's why because, you know, otherw se
-- and hopefully that will informthe Copyright Ofice
to better exercise its discretion before beginning the
| ong and | aborious process of going through the whole
tenporary exenpti on again.

MS. SM TH. Thank you. M. Butler, | think
you may have the | ast word.

MR. BUTLER: Yeah. So it's getting
conplicated now, isn't it? The one-pagers are
proliferating, which is good for those of us who bill
by the hour.

But | don't anynore, so -- and | wonder --
ultimately, | think -- | guess this nay be too obvi ous
to say. But ultimately the fol ks who oppose | think

are going to have to cone forward with sone real
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information to explain why they think circunstances
have changed.

And so, | don't know -- | just wonder how
useful it is, unless the Ofice is wlling, | think,
to say based on a one-pager and the opponents are
willing to be judged based on a one- pager, |ike no,
we're going no further. That's just not enough. We're
not going to listen.

Then perhaps the opponent should just go
ahead and cone forward with whatever reasons they
have, like the full bore, because otherwi se how do we
know what those reasons are and how do the proponents
respond, right?

So if there is information that the
opponents have, maybe they should go ahead and
disclose it or else, again, maybe we can all agree
that sonmetinmes that one page will just be on its face
| ame and you can reject it. And then, nmaybe the one-
page thing is a good idea, as |long as everybody's okay
with being killed at that stage and not going forward
to the full thing.

M5. SM TH. Thank you. Well, we are two
m nutes early. So I'll consider that a m nor victory.
And this panel is concluded. Tonorrow, we start again

at 9:00 in the norning tal king about the anti -
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trafficking prohibitions.

(Wher eupon, the foregoing adjourned at

3:00 p.m)
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CERTI FI CATE OF NOTARY PUBLI C

|, NATASHA THOMVAS, the officer before whomthe
f oregoi ng proceedi ng was taken, do hereby certify that
t he proceedi ngs were recorded by nme and thereafter
reduced to typewiting under ny direction; that said
proceedi ngs are a true and accurate record to the best
of my know edge, skills, and ability; that | am
nei t her counsel for, related to, nor enployed by any
of the parties to the action in which this was taken;
and, further, that | amnot a relative or enployee of
any counsel or attorney enployed by the parties
hereto, nor financially or otherwise interested in the

outcone of this action.

Il,.-' Fi :| llrz: - i .-I;Iln'" \:Il
;,k;fﬁ_gg_{, 7o | ot <

\/ ¢ &g \ }

NATASHA THOVAS
Notary Public in and for the
District of Colunbia
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CERTI FI CATE OF TRANSCRI BER

|, BENJAM N GRAHAM do hereby certify that this
transcript was prepared fromaudio to the best of ny
ability.

| am neither counsel for, related to, nor
enpl oyed by any of the parties to this action, nor
financially or otherwi se interested in the outcone of

this action.

BENJAM N GRAHAM
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