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INTRODUCTION  

 

Copyright Clearance Center, Inc. (ñCCCò), submits these written comments in response to the 

request of the Copyright Office set forth in its Notice of Inquiry (ñNOIò) published at 80 Fed. 

Reg. 32614 (June 9, 2015) in connection with a possible Extended Collective License (ECL) 

pilot for mass digitization, specifically for text-based works.
1
  

 

First, CCC wishes to thank the Copyright Office for its thorough report on orphan works and 

mass digitization
2 
and for its continuing efforts to address the issues and opportunities presented 

by large-scale digitization projects in the context of copyright law.  We view the current NOI and 

round of public comments as the beginning of a new phase of discussion towards a common goal 

of developing an innovative (and more efficient) solution to the challenges of mass digitization 

(which likely include uses of orphan works) in the interest of all stakeholders, as well as that of 

the public at large.  The Officeôs proposal to test a concept that is brand new to U.S. law and 

practice ï the Extended Collective License (or ñECLò) ï is a thoughtful and creative effort to 

                                                           
1
 As stated in the text of the Request for Comments at page 32,614, the Copyright Office proposes pilot ECLs for 

three categories of published copyrighted works.  CCCôs general comments on ECLs below apply, we believe, to 

any form of ECL; our more specific comments are addressed to text-based works.  

 
2
 U.S. Copyright Office, Orphan Works and Mass Digitization: A Report of the Register of Copyrights (2015), 

available at http://copyright.gov/orphan/reports/orphan-works2015.pdf, hereinafter the ñCopyright Officeôs 2015 

Reportò. 

 

http://copyright.gov/orphan/reports/orphan-works2015.pdf
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attack some of the copyright problems inherent to mass digitization.  Given CCCôs long 

experience with collective licensing in general, and our familiarity with the operation of ECLs by 

some of our counterpart organizations in other countries, we take this opportunity to offer our 

views of how an ECL might operate in the United States in the context of mass digitization 

projects.
3
  

 

Although the concept of an ECL is new to US copyright law, in our comments below we seek to 

contextualize ECLs as a potentially powerful extension of existing conventions in intellectual 

property licensing ï but an extension that comes with all the attendant tradeoffs associated with 

collective licensing of any sort.  Our analysis walks through the basics of collective licensing, 

voluntary collective licensing (what we do), and extended collective licensing (largely based on 

ECLs in the Nordic countries).  As we support many of the comments about licensing and ECLs 

in the Copyright Officeôs 2015 Report, we take this opportunity to discuss, in response to the 

specific questions in the NOI, more practical details aimed at making this effort a success.   

 

 

WHAT IS A COLLECTIVE LICENS E? 

 

Licenses are commonly used in the field of intellectual property to enable a user to enjoy the 

benefit of an item of intellectual property ï whether it is a copyright, a patent, a trademark or a 

trade secret ï while enabling the rightsholder to derive value (usually but not always in the form 

of money) from the intellectual property without giving up ownership rights.  The separation of 

ownership and use in a capitalist economy takes different names and different forms ï rental, 

lending, leasing, access ï but the nature of intellectual property permits non-exclusive licenses in 

a way that is more difficult (or practically impossible) to do than with rental of a car or a house.  

 

In the field of copyright, particularly of works involved in mass distribution, licensing must 

resolve a special problem:  most often, the value of an individual copyrighted work intended for 

mass distribution (such as a book chapter or a magazine article) is such that licensing non-core 

rights to it alone (such as the right to make photocopies for business purposes) cannot generate 

revenue in excess of the transaction costs of creating and managing the license.  For this reason, 

various copyright industries ï including text publishing ï developed the notion of a collective 

license.  This notion can take a simple form as a subscription ï a subscriber (user) pays a single 

price for a group of copyrighted works, perhaps published as a serial (a magazine or a 

newspaper) or as a collection (a book of essays).  However, often enough, when it comes to uses 

that are secondary to the main reason that a work is published (such as a business making 

photocopies of a portion of a work for its internal use, rather than buying multiple originals of 

the entire work), a license that covers only a single serial or collection is itself still insufficient to 

address the userôs need. 

 

To address this problem the notion of a collective license was developed, as first applied in the 

19th century to the performance of background music in locations like cafes.  Collective licenses 

involve many works from many rightsholders and the administration of a small set of rights 

                                                           
3
 Described in the Copyright Officeôs 2015 Report, beginning on p. 5 (in the Summary) and then again beginning on 

p. 72. 
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within the copyrights in those works for users who are prepared to pay something, but not much 

per unit, for the use of those copyrighted works.  The facilitation of such a market vindicates 

copyrightôs grant of an exclusive right to the creator and his/her successors while allowing users 

to pay an amount commensurate with the value of the incidental use.  With the development of 

inexpensive convenience photocopiers in the mid-20th century ï which allowed users to make 

multiple copies for the copying cost of pennies per page ï the same notion of a collective license 

for secondary uses of text-based works developed, first in Europe and then in the United States.  

Thus, at the suggestion of Congress,
4
 CCC was created by private parties to begin addressing in 

1978 the problem of the convenience photocopier in American business and higher education.  

We will describe further details of CCCôs activities below. 

 

 

WHAT IS A VOLUNTARY COLLECTIVE LICENSE ? 

 

The problem of ñsecondary usesò of text-based works (such as internal photocopying) was 

originally approached in Europe primarily through statutory-based systems aimed at 

accommodating certain exceptions and limitations to copyright through the collection of 

ñremunerationò from users by governments or government-sanctioned entities without specific 

focus on individual uses.  Today, such systems continue to exist in Europe, particularly to 

address ñprivate copyingò, usually through levies imposed on particular equipment or devices or 

estimates of use of works in libraries.  Because these systems rely on government imposition of 

obligations on users and/or rightsholders ï even if they are subject to ñopt outò provisions ï they 

cannot fairly be characterized as ñvoluntaryò.    

 

In the U.S. economic model, statutory (or involuntary) licenses tend to be disfavored.
5
  As a 

result, CCC has built an entirely voluntary licensing system first (1984) for uses such as internal 

reproduction and distribution of paper copies of certain works within businesses and academic 

institutions and then (2000) adding uses such as internal emailing and intranet posting within 

businesses and academic institutions.  These collective licenses (which we identify as ñrepertory 

licensesò because they cover identified works from many rightsholders, collected into a very 

large repertory) are specifically designated for internal or other non-public uses; in this way, they 

avoid conflicts with the voluntary individual licensing that rightsholders choose to do, most often 

through subscriptions or for unique public uses that they perceive as competing with the primary 

distribution channels for their works.
6
  We will provide more detail below. 

 

                                                           
4
 See, for example, the Report on Copyright Law Revision of the Judiciary Committee of the United States Senate 

on a working, near-final draft of the legislation that became the Copyright Act of 1976, S. Rep. 94-473 (1975), at 

page 71. 

 
5
 Several statutory licenses do, of course, exist in the United States, for example in connection with cable and 

satellite television.  See 17 U.S.C. §§111, 119, 122. 

 
6
 Beginning in 1978 for photocopying and 1997 for digital uses, CCC also developed ñpay-per-useò license services 

(sometimes called permissions services in the publishing industry) to enable rightsholders to conduct such 

transactions with users more conveniently and efficiently, but for purposes of this Comment, these are more 

properly characterized as providing ñcentralizedò licenses rather than ñcollectiveò licenses.  
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Thus, a voluntary collective license (or ñVCLò) includes a number of common elements: 

 

 (1) A VCL begins with a large set of works (a repertory) belonging to a large number of 

identified rightsholders, and identifies a single right, or small group of rights, applicable 

across all works in the repertory, that is of likely interest to a sizable number of users.   

 

(2) In instances where there are multiple rightsholders to any individual work (for example, a 

textôs author and the publisher of the text work which has been ñhiredò by the author to 

take responsibility for distribution of the work), one of the rightsholders or a 

representative is formally or informally delegated the public-distribution-related task of 

dealing with the VCL and then distributing royalties received from the VCL among the 

multiple rightsholders (a task ordinarily delegated to publishers by contract in the U.S. 

model for text-based works). 

 

(3) Some form of collective management organization (ñCMOò) is put in place to administer 

the VCL.  The CMO holds mandates from rightsholders (in the form of written 

agreements conveying authorization to license) and creates standard license arrangements 

with users (also in the form of written agreements describing the scope of the license 

granted).  The CMO also has a business structure organized to make the entire VCL 

affordable and attractive for all participants.   

 

(4) There are agreed rules by which the CMO sets license prices to users.  Those rules 

ordinarily rely on the premise that like users should be treated alike. 

 

(5) There are agreed rules for allocating collected royalties among works or rightsholders.  In 

a repertory collective license, those rules ordinarily rely on the assumption that all users 

(or at least large subsets of users) are making statistically similar uses and so allocations 

of royalties can be based on statistical analysis.  

 

(6) There is a user community willing to take licenses for the right to make the uses covered 

by the collective license. 

 

These elements are important to enumerate here because they will return in the discussion of 

extended collective licenses below. 

 

 

THE ATTRIBUTES AND SUCCESSES OF CCCôS VOLUNTARY LICENSES 

 

Building on the elements described above, CCC has extensive expertise, and detailed operational 

experience, in managing voluntary collective licenses of various kinds, and, to a lesser extent, in 

distributing monies derived from ECLs in the Nordic countries.  The following descriptions are 

provided by way of illustration: 

 

¶ CCCôs first repertory collective license, now called our Annual Corporate License (ñACLò), 

was initially offered to businesses in the early 1980ôs, and in revised and expanded form, 
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continues to this day.
7
  The ACL enables staff at companies to make the copies they need in 

the regular course of business, both traditional paper copies and digital copies for uses such 

as e-mail attachments and internal posting, so long as this copying is not used as a 

replacement for subscriptions reasonably required by the business.  The fees collected under 

this license are distributed back to publishers, authors and other rightsholders according to a 

regular schedule.  These allocations are based on licensee surveys and other data collection 

activities, which are agreed to by the licensees as a condition of the license.  The scope of the 

license and the extent of its repertory (works available) are subject to constant review with 

users and rightsholders.  It is no exaggeration to observe that the ACL is the most enduring 

and successful example anywhere of a repertory approach to voluntary collective licensing 

for text-based works. 

 

¶ CCC has offered similar licenses to the above for the academic market, starting with licenses 

for photocopy coursepacks (1991) and extending to licenses for digital coursepacks 

(sometimes called ñe-reservesò) (1997) both in transactional form, and then CCC combined 

photocopy and digital rights into a repertory collective license in 2007; all of these licenses 

remain available to interested users. 

 

¶ Most recently, CCC has begun to offer its RightFindÊ XML for Mining licensing service, 

providing content and selected copyright rights in that content through normalized XML 

feeds of scientific and scholarly materials, constituting CCCôs ñrepertoryò for this service, to 

research organizations.  The service enables the creation of a machine-readable corpus of 

articles that may be readily constructed (by the user) by searching across the copyrighted 

materials of multiple publishers.  Use-cases for this license include mass digitization projects 

which analyze large data sets of scientific articles, collect financial trend data contained in 

reports, or conduct meta-analysis across studies in the social sciences.  This service is a direct 

result of a consultation with users and rightsholders yielding a VCL acceptable to both 

groups; what XML for Mining illustrates in this context is the ability of CMOs to rapidly 

design and deploy a market solution for an emergent problem in rights and content 

normalization.  

 

In addition to operating its own licensing services on both collective and centralized bases, CCC 

regularly distributes monies repatriated to U.S. rightsholders derived from copying activities in 

all five Nordic countries operating ECLs.  CCC implements distribution directions received from 

the originating countries and makes substantial efforts to locate the applicable rightsholder 

identified from information either received from the ECL operator or statistically determined in 

other ways.  This experience enables CCC to understand the benefits and challenges of the ECL 

system, including the extensive effort often required to explain those systems to authors and 

publishers to whom CCC distributes the royalties in the United States.  One issue that occurs 

across all of CCCôs systems and arises frequently in distributing ECL-sourced money from other 

countries is the allocation of a small amount of royalties (say, US$5 or US$10) to a rightsholder.
8
         

                                                           
7
 See an early court discussion of this CCC license (then called our Annual Authorizations Service or AAS license) 

in American Geophysical Union v. Texaco Inc., 802 F. Supp. 1 (S.D.N.Y. 1992), affôd, 60 F.3d 913 (2nd Cir. 1994). 
8
 As discussed further below, the average total cost to a business (such as CCC) of handling a payment in the United 

States (including recordkeeping and reconciliation) is on the order of US$12, and that assumes that the name and 

address of the payee are known at the time the payment process is initiated. 
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WHAT IS AN EXTENDED COLLECTIVE LICENSE?  

 

As mentioned in the Copyright Officeôs Report, an Extended Collective License
9
 is a licensing 

solution that can enable use of a large repertory of content in standardized ways.
10

  ECLs, which 

were developed initially in the Nordic countries, combine aspects of voluntary licenses with 

compulsory/statutory licensing schemes.  Although characterized slightly differently by the 

Copyright Office in its Report, an ECL is normally built on a VCL with its license scope agreed 

between a body of rightsholders (creators and/or intermediaries represented by a CMO) and one 

or more users of a particular right in a large number of copyrighted works.  Assuming that the 

relevant legislature has enacted the appropriate legislation and the CMO complies with a set of 

administrative rules, the ECL then provides a statutory extension of the agreed-upon license to 

include the same right in all other copyrighted works of the same class, regardless of the fact that 

those additional works belong to rightsholders who have not (yet) chosen to participate in the 

license or, perhaps, even been identified.
11

  The authorizing ECL statute provides a set of 

protections to rightsholders, whether ñmandatingò (electing to participate) or not, possibly the 

most important of which is the right to opt out of an individual ECL.  Most ECL statutes provide 

incentives not to opt out and/or disincentives to do so, but rightsholders nevertheless retain the 

choice and the CMO is charged with administering those protections.  The ability to ñopt outò is 

one fundamental difference between an ECL and a traditional compulsory license. 

 

This generally-accepted description of an ECL, along with some well-known facts about the 

Nordic ECLs actually in operation, makes clear certain elements of how an ECL works.  

Specifically, ECLs are built on an existing collective license or license structure ï which 

presupposes that interested rightsholders and users have already either built something like a 

VCL, or have agreed on terms for a VCL not yet in place, for a use-case that involves many 

rightsholders, many users and, in effect, a single use or type of use of many works for which 

individual price negotiations would not be practical.  Thus, a repertory license ï that is, a license 

involving many works and involving a single fee for a period of time but directed to a user who 

does not know in advance which of the many works she will actually use over the term of the 

license ï is the ideal VCL circumstance on which to build an ECL. 

 

Typically, a license for text-based uses under an ECL authorizes specified uses, commonly 

including internal photocopying and digital reproduction and distribution within a licensee, and 

                                                                                                                                                                                           
 
9
 Copyright Officeôs 2015 Report at p. 82. 

 
10

 See, e.g., Copyright Officeôs 2015 Report, p. 75: ñto digitally reproduce and provide online access to a collection 

of works for certain purposesò and at p.94, where those purposes are enumerated out as ñthe creation of digital 

copies of works, the display of works through online access, and copying and printing by end-users.ò  

 
11

 Daniel J. Gervais, ñApplication of an Extended Collective Licensing Regime in Canada; Principles and Issues 

Related to Implementation,ò a study prepared for the Department of Canadian Heritage (2003), accessed at 

http://aix1.uottawa.ca/~dgervais/publications/extended_licensing.pdf; Tarja Koskinen-Olsson, ñCollective 

Management in the Nordic Countriesò, chapter 10 in Collective Management of Copyright and Related Rights 

(Kluwer Law Intôl, 2d ed. 2010, Daniel J. Gervais, editor). 

 

http://aix1.uottawa.ca/~dgervais/publications/extended_licensing.pdf
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sometimes digitization (that is, scanning), but might also include such uses as display to the 

public on a web site (if it can be accomplished in a manner which protects the rightsholdersô 

principal distribution channels).  The ECL encompasses all the works both in its mandated 

repertory and in the statutory extension thereof, granting the user unlimited access (within the 

terms of the license) to a complete range of works in exchange for the user accepting terms and 

conditions and the payment of a fee.  In the Nordic countries, the applicable CMO is then 

responsible for distributing the pool of royalties collected from the entire class of participating 

users to the class of rightsholders, both mandating and non-mandating, according to some 

agreed-upon method.  (It is our understanding that, in most Nordic ECLs, the distribution of 

royalties by the CMO goes to trade associations, unions and other organizations representing 

classes of domestic rightsholders, and not to the individual rightsholders themselves, with a 

portion calculated on the basis of ñnational treatmentò and retained by the CMO for distribution 

not to individual foreign rightsholders but to similar organizations in other countries -- including 

CCC.  Any further distribution to individual rightsholders is then determined by the trade 

association, union, organization or foreign CMO.) 

 

 

THE ECL B UILDS ON THE VCL  

 

Thus, the ECL model starts from the VCL model described above and adds several additional 

elements:   

 

(7) Assuming that the CMO has received mandates from a significant number of relevant 

rightsholders for purposes of licensing a particular right or set of rights in those 

rightsholdersô works, the authorizing statute empowers the CMO to represent all the 

works not only of mandating rightsholders but also of rightsholders from around the 

world who have not provided mandates (and any of whom may in fact have provided 

overlapping licenses on different terms).   

 

(8) The authorizing statute creates a framework directing the CMO how to address the issue 

of distributing royalties to the non-mandating rightsholders brought in by the ECL 

(usually on equal terms with mandating rightsholders). 

 

(9) The authorization (and internal CMO procedures) establish mechanisms by which 

rightsholders are protected against application of the ECL in undesired ways, including 

by each rightsholder receiving (i) the right to opt out of the ECL (on a work-by-work 

and/or an all-works basis) and (ii)  the right to fair and equal treatment for those 

rightsholders who choose not to opt out (including addressing the embedded orphan 

works problem ï that is, how to deal with the works of the unidentifiable or unlocatable 

rightsholder ï in some fashion).   

 

(10) The authorization includes some kind of continuing supervision by the government 

(including the establishment or endorsement of dispute resolution rules) to ensure that 

every party ñplays by the rules.ò  
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THE COPYRIGHT OFFICEôS SPECIFIC QUESTIONS 

 

After significant study, the Copyright Office has recommended that an ECL for text-based works 

(as well as two other ECLs) be piloted as a supplement to existing United States copyright law. 

As an organization devoted to ñmaking copyright work,ò we welcome the proposal as an effort to 

evaluate new and alternative methods to ensuring that copyright does indeed ñworkò in the 21st 

century.  

 

In that spirit, the remainder of this submission includes comments, based on our decades of 

experience in voluntary collective licensing (VCL) and our knowledge of CMOs operating ECLs 

in other countries.  Should Congress opt to authorize an ECL pilot of the sort envisioned in the 

Request for Comments and the Copyright Officeôs 2015 Report, CCC stands ready to participate 

and cooperate with other participants, to any feasible degree. 

 

(1) Examples of Projects 

 

 (a) Qualifying Collections  

 

Should the pilot be limited to collections involving a minimum number of copyrighted 

works?  If so, what should that threshold number be? 

 

Yes, it makes sense, considering the effort involved in building an ECL, that some minimum 

threshold, presumably counted in at least the thousands, be established.  By definition, an ECL is 

intended to address the issue of ñtoo many worksò.  How many works is ñtoo manyò will 

inevitably vary depending on the use(s) required.  In instances where there are a more limited 

(even if large) number of works, voluntary licensing, on either an individual or a collective basis, 

better serves the purposes of copyright.  Individual rightsholders commonly issue voluntary 

licenses for certain uses of dozens and even hundreds of works.  CMOs, including CCC, 

routinely issue voluntary collective licenses that cover millions of works.  An appropriate 

threshold for an ECL will thus depend on the nature of the use sought to be made as well as on 

the characterizations of the works proposed to be used.  Further, any such standard for an ECL 

relating to mass digitization should take into account existing mass digitization projects, 

including preexisting projects whose materials may not be all in the public domain and which 

should therefore probably be brought within the scope of any proposed ECL.
12

  However, it 

should be recalled that the costs of both administering (for the user) and licensing (for the CMO) 

a very large project collection ï for example, one numbered in the millions of items ï will 

require the expenditure of time and money in data management and royalty tasks that will 

necessarily increase in size, even if not in direct proportion to the number of items.
13

 

                                                           
12

 For more on this topic, see ñCopyright and Mass Digitization,ò by Maurizio Borghi and Stavroula Karapapa 

(Oxford: Oxford University Press, 2013). 

 
13

 It should be noted that one original effort that emulated an ECL was the Google Book Search project that became 

the subject of the suit titled Authors Guild v. Google, Inc., 05 CV 8136 (DC) (S.D.N.Y.).  There, as part of a 

proposed amended settlement agreement that would have created a private imitation of an ECL, 93 U.S.P.Q.2d 1159 

(S.D.N.Y. 2011), the proposed licensee (Google) agreed to pay nearly $35 million expressly to fund the basic set-up 

and initial operation of the Book Rights Registry, the entity that would have acted as the CMO.  (That sum was part 

of a total settlement payment of $125 million to cover past infringements, attorneysô fees and other costs.)  The 




