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INTRODUCTION

Copyright Clearance Center, Il nc. (ACCCO0), sub
request of the Copyright Office set forth in its Notaddnquiry ( i N Cpluldished at 80 Fed.
Reg.32614(June 9, 2015) in connection wittpassibleExtended Collective Liceng&CL)

pilot for mass digitizationspecifically for textbased works.

First, CCC wishes to thank the Copyright Office fortit®roughreporton orphan works and

mass digitizatiohand for its continuing efforts to address the issues and opportunities presented

by largescale digitization projecti® the contexbf copyright law. We view the current NOI and

round ofpubliccommens as the beginning of a new phase of discussion tiseecommongoal

of developing a innovative (andanore efficien} solutionto the challenges ohassdigitization

(whichlikely include uses of orphan workis)the interest of all stakeholdees well aghatof

the publicatlargeThe Of fi ceds proposal to test a conce
practicei theExtended Collective Licenger iECLO) T is a thoughtful and creative effort to

! As stated in the text of tHRequest for Commentt page32,614 the Copyright Office proposes pilot ECics
three categories of published copyrighted works CCCd& s ¢ e romrECAd belmvappinava ekeve, to
any form of ECL; our more specific commeare addressed to telsased works.

2U.S. Copyright Office, Orphan Works and Mass Digitization: A Repot@fRegister of Copyrights (2015),
available atttp://copyright.gov/orphan/reports/orpheworks2015.pdfh e r e i n aCopyrght Offide®des M 0 1 5
Reporto.
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attack some of the copyright problems inherent to mass digitizaGwen C C C brg
experience witttollective licensing in general, andr familiarity with theoperationof ECLsby
some ofour counterpart organizatioms other countrieswe take tis opportunity tooffer our
views o1§3 how an ECL might operate in the United Stateéke context of mass digitization
projects

Althoughthe concept of aBCL is new to US copyright law, in our comments belowseek to
contextualizeECLsasa potentiallypowerful extensiorof existing conventions in intellectual
property licensing butan extension that comes walh the attendant tradeoffs associated with
collective licensing of any sorOur analysis walks through the basics of collective licensing,
voluntary collective licensing (what we do), and extended collective lice(laimygly based on
ECLs in theNordic countrie$. As we supporinany of the commentbout licensing and ECLs
in theCopyright Officéd s  Repbrg wetakethis opportunityto discussin response to the
specific questions in the NOI, mopeacticaldetailsaimed at making thisffort a success

WHAT IS A COLLECTIVE LICENS E?

Licenses are commonly used in the field of intellectual property to enable a asgntthe
benefitof an item ofintellectual property whether it is a copyright, a patent, a trademark or a
trade secret while enabling the rightsholder to derive value (usually but not always in the form
of money) from the intellectual property without giving up ownership righte separation of
ownership and use a capitalist economy takeifferent names and different formsental,
lending,leasing, accessbut the nature of intellectual property permits fexelusive licenses in

a way that is more difficult (or practicglimpossible) to dehanwith rental of a car or a house.

In the field of copyrightparticularly of works involved in mass distribution, licensmgst
resolvea speciaproblem most often, the value of an individual copyrighted work intended for
masddistribution (such as a boakapteror a magazine article) is such that licensiog-core
rights toit alone(such as the right to make photocopies for business purprzses)t generate
revenue in excess of the transaction costs of creating and mgtiagjilcense. For ihireason,
various copyright industrigsincluding text publishing developed the notion of a collective
license. This notiosan takea simple form as a subscriptiora subscriber (user) pays a single
price for a group of copyriged works, perhaps published as a serial (a magazine or a
newspaper) or as a collection (a book of essays). However, often enough, when it comes to uses
that are secondary to the main reason that a work is pub(isheld as a business making
photocopie®f aportion of awork for its internal userather than buying multiple originals of

the entire work alicense that covers onlysingle serial or collection is itself still insufficient to
address the usero6s need.

To address this problem the notioina collective license was developed first applied in the
19th century to the performancelckgroundnusic in locations like cafe<Collective licenses
involve many works from many rightsholders and the administration of a small set of rights

% Described in th€opyright Officéd s 2015 Repor t, bSumranynandithen again beginnirg on( i n
p. 72.
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within the copyrights in those works for users veneprepared to pay something, but not much

per unit, for theuse ofthosecopyrighted works The facilitation of sich a market vindicates
copyrightos grant of an exclusive right to th
to pay an amount commensurate with the value of the incidentaliie the development of

inexpensive convenience photocopiers in the-2dith centuryi which allowed users to make

multiple copiedor the copying cost of pennies per pdghe same notion of a collective license

for secondarysesof textbased workslevelopedofirst in Europe and then in the United States.

Thus,at the suggestion of Coregs? CCC was created by private parttesegin addressing in

1978 the problem of the convenience photocopier in American business and higher education.

We will describe further details of CCCb6s act

WHAT IS A VOLUNTARY COLLECTIVE LICENSE ?

The probl em o foftBxsbasedworkéuchyas interralspbotocopying) was

originally approached in Europe primarily through statutoaged systenamed at

accommodating certaigxceptions and limitations to copyrightroughthe collection of
Aremunerati ono fr om us e r-sanctioped gnttiesemthoungpecificc or g
focus on individual uses. Today, such systems continue to exist in Europe, particularly to
address fiprivate copyi sedorparticulareguiprhent otdavicasu gh | e
estimates of use of works in libraries. Because these systems rely on government imposition of
obligations on users and/or rightsholdeesv en i f t hey ar e subthegct t o
cannoffairlybetc ar act eri zed as Avoluntaryo.

In the U.S. economic model, statutory (or involuntary) licenses tend to be disfavased.

result, CCC has built an entirely voluntary licensing sydiesn(1984)for uses such as internal
reproduction and distributioof paper copiesf certain workswithin businesses and academic
institutionsandthen (2000) addingses such as internal emailing and intranet posting within

businesses and academic institutiombese collectivdicense whi ch we i deynti fy 8
|l icenseso0 because they cover identified works
large repertoryarespecificallydesignated for internalr other norpublic usesin this way, they
avoidconflicts withthe voluntary individual licensing thaghtsholders choose to dmost often

through subscriptions or for unique public uses that they perceive as comy#titige primary

distribution channels for their worRsWe will provide more detail below.

“ See for example, the Report on Copyright Law Revision of the Judiciary Committee of the United States Senate
on a working, neafinal draft of the legislation that became the Copyright Act of 1976, S. Ref7® (1975) at
page 71.

® Several statutory licenses do, of course, exist in the United States, for example in connection with cable and
satellite televisionSeel7 U.S.C. 88111, 119, 122.

® Beginning in 1978 for photocopying and 1997 for digital u§e€,C al s o depermilseeped ifcpays e ser
(sometimes called permissions services in the publishihgstry) to enable rightsholders to conduct such
transactions with users more conveniy and efficiently, but for purposes of tht@mmentthese are more
properly characterized ggsovidingicent ral i zedo | icenses rather than fcoll
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Thus, a voluntary collective license @V CL0) i ncludes a number of c

(1) A VCL begirswith a largeset of workga repertorypelonging to a large number of
identifiedrightsholdersand identifies a single right, or small group of rights, applicable
across all works in the reptory, that is ofikely interest to a sizable number of users

(2) In instances where there are multiple rightsholders to any individual(feorékxample, a
textds author and the publisher of the tex
takeresponsibility for distribution of the workdne of the rightsholders or a
representative irmally or informally delegatthepublic-distributionrelatedtask of
dealing with the VCL and then distributing royaltregeived from the VClamong the
multiple rightsholderga taskordinarily delegated to publishepy contracin the US.
modelfor textbased works

(3 Someformofc ol | ecti ve managCGVOe)e putinglace toadmmiatéri on (|
the VCL The CMO holdsnandates fromightsholdes (in the form of written
agreements conveying authorization to licersgjcreatestandardicense arrangements
with usergalso in the form of written agreements describing the scope of the license
granted). The CMQ@lso ha a business gicture organizetb make the entire VCL
affordableand attractivdor all participants.

(4)  There are agreed ruley which the CMO setcenseprices to usersThose rules
ordinarily rely on the premiséhatlike users should beeatdalike.

(5)  There are agreed rules for allocating collected royalties among worightsholders In
a repertory collective license,abe ruleordinarily rely ontheassunption that all users
(or at least large subsets of users) are madtaigstically similauses and so allocations
of royalties can be based on statistical analysis.

(6)  There is a user communiilling to take licenses for the right to make the uses covered
by the collective license

These elements are important to enumerate here becausdlthegurn in the discussion of
extended collective licenses below.

THE ATTRIBUTES AND SUCCESSES OF CCC6S VOLUNTA

Building on the elements described abd@€C has extensive expertise, and detailed operational
experience, in managing voluntary collective licenses of various kinds, and, to a lesser extent, in
distributing monies derived from ECLs in the Nordic countriese following descriptions are
provided by way of illustration:

T CCCb6s f i r ltectivelcgnsemdwaallgd ouAnnual Corporate Licens@ACLO ,)
was initially offered tdousinesses n t he early 19806s, and in re
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continues to this day.The ACL enables staff at companies to make the copies they need in
the regular course of business, both traditigaglercopiesanddigital copies foruses such

as email attachmentand internal postingso long as this copying is not used as a
replacenent for subscriptionseasonably required by the busine$se fees collected under
this license are distributed back to publishers, authors and other rightsholders according to a
regular scheduleThese allocations abased onicenseesurveys and ottr data collection
activities, which are agreed to by the licenseea condition of the licens&he scope of the
license and the extent of its repert@morks available) are subject to constant review with
users and rightwlders. It is no exaggeratn to observe that the ACL is the most enduring
and successful exampd@ywhereof a repertory approadb voluntary collective licensig

for textbased works

1 CCC has offered similar licenses to the above for the academic market, stétiigenses
for photocopy coursepacks (1991) and extendidigeases fodigital coursepacks
(someti mersexsanl vegdo)ie( 1997) bot hCdConombimred ns act i
photocopy and digital rightstio arepertory collectivdicense in2007% all of these licenses
remain available to interested users

f Most recently, CCC has begun to offerRightFindE XML for Mining licensing service,
providing content and selected copyright rights in that content through norméided
feeds of scientific and sclawsly materials const i tuting CCCOstoireper
research organizations. The service enables the creatomathinereadable corpusf
articles thatnay be readily constructed (by the ud®r)searchingcross theopyrighted
materalsof multiple publishersUsecases for this licensacludemass digitization projects
which analyze large data sets of scientific artiatefiectfinancial trend data contained in
reports,or conducimetaanalysis across studies in the social s@snthis service is a direct
result of a consultation with users and ridjaisiers yielding a VCL acceptable to both
groups; whaXML for Mining illustrates in this context is the ability of CMOs to rapidly
design and deploy a market solution for an emetrgroblem in rights and content
normalization.

In addition to operating its own licensing services on both collective and centralizedd2€es,

regularly distributes monies repatriated t&Uightsholders derived from copying activities in

all five Nordic countries operating EGL CCC implementslistribution directions received from

the originating countries and makes substantial efforts to locasggtieablerightsholder

identified from information either received from the ECL operator or statily determined in

other ways.This experience enables CCC to understhrenefits andhallenge®f the ECL

system, including the extensive effort often required to explain those systems to authors and
publishers to whom CCC distributes the roytin the United State€neissuethat occurs

across all of CCCob6s systems -aaurdedmoneydrensothérr e g u e
countries is the allocation of a small amount of royalties (say, US$5 or US$10) to a rightsholder

" See an early court discussion of this CCC licéttsen called our Annual AuthorizatisrService or AAS license)
inAmer i can Geophysical Union v. Texaco Inc., 802 F. Sup
8 As discussed further below, thgerage totatostto a business (such as CQfhandling a payment in the United

States (including recordkeeping and reconciliation) is on the order of US$12, and that assumesdhe tHrel

address of thpayeeare known at the time the payment process is initiated
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WHAT IS AN EXTENDED COLLECTIVE LICENSE?

As mentioned inth€ o py r i g h tepo@ arfExtendedCsllectve Licensé is alicensing
solutionthat carenable usef a largerepertoryof content in standardized walfs ECLs, which

were developedhitially in the Nordic countriescombine aspects of voluntary licenses with
compulsory/statutory licensing schemeédthough characterized slightly differently by the
Copyright Office in its Reporgn ECLis normallybuilt onaVCL with its license scopagreed
betweera body of rightsholder&reatorsand/or intermediaries represented by a CMO) and one

or more users of a particular right in a large number of copyrighted waAdsuming thathe
relevantlegislaturehasenaced the appropriate legislation ati CMO complies with a set of
administrative rules, the ECL th@novides a statutory extensiohthe agreedipon license to

include the same right in all other copyrighted works of the same class, regardless of the fact that
those additional works belgrto rightsholdersvho have not (yet) chosen to participate in the
licenseor, perhaps, evepeen identified! TheauthorizingECL statute provides a set of

protections to rightsholders, whetlfenandating (electing toparticipatg) or not, possibly the

most important of which is the right to opt out ofiadividual ECL. Most ECL statutes provide
incentives not to opt out and/or disincentives to do so, but rightsholders nevertheless retain the
choice and the CMO is charged with administering those protectidresabilitytoi o pt isout 0
onefundamental difference between a@lEand atraditional compulsory license

This generallyaccepted descriptioof an ECL, along with some wethown facts about the
Nordic ECLsactually in operation, makes clear certaiements ohow an ECL works.
Specifically, ECLs are built on an sxing collective license or license structurehich
presupposethatinterestedightsholdes and users have alreagitherbuilt something like a

VCL, orhaveagreedntermsfor a VCL not yet in placdor a usecasethat involves many
rightsholders, rmany users and, in effect, a single use or type of use of many feorkkich
individual price negotiations would not be practichus, arepertory licensé that is, a license
involving many worksand involving a single fee for a period of titmgt directed taa user who
doesnot know in advance which of the many works she will actually use over the term of the
licensei is the ideaVCL circumstance on which to build an ECL.

Typically, a licensdor textbased usegnder an ECL authorizes specifiesescommonly
includinginternal photocopying and digital reproduction and distribution within a liceasee

° Copyright Officéd s 2 0 drt&t pF8a p

Seee.g, Copyright Officd s RePHDHrt, p. 75: Ato digitally re
of works for certain purposeso and at p. 94, wh
copies of wrks, the display of works through online access, and copying and printingfy®relr s . 0

" Daniel J. Gervais Application of anExtended Clective LicensingRegime in Canadaiinciples andlssues

Related tdmplementation 6 a st udy [RepaetrpeatrofeadadiandHeritagen(2003ccessed at
http://aix1.uottawa.ca/~dgervais/publications/extended_licensingpdfiKoskinerOlsson,fiCollective

Managemenin the Nordic Countrieg chapter 10 irCollective Managemeridf Copyright and Related Rights

(Kl uwer Law I ntél, 2d ed. 2010, Dani el J. Gervai s, edi
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sometimedgligitization (that is, scanningput might also includesuch uses as display the

publicon a web sit€if it can be accomplishad a manner whiclprotecst he r i ght shol de
principal distribution channels)The ECL encompassell the worksothin its mandated

repertory andn the statutory extension thereof, granting the uséimited access (within the

terms of the licensepta completerange of worksn exchange fothe usemccepting terms and

conditions and the payment of a fda.theNordic countries, heapplicableCMO is then

responsible for distributing th@ol of royaltiescollected from the entire class of participating

usergo the class of rightsholdensoth mandating and nenandatingaccording to some
agreeduponmethod (It is our understanding that, in masordic ECLs, the distribution of

royalties by the CMO gods trade associations, unions and other organizations representing

classes of domestic rightsholders, and not to the individual rightsholders themselves, with a

portonc al cul ated on t he b a sretaneddythefCM@ foridistnbathk t r e a't
not to individualforeignrightsholders buto similar organizations in other coues-- including

CCC. Any further distribution to individual rightsholders is then determined by the trade

association, union, organization or foreign CYO.

THE ECL BUILDS ON THE VCL

Thus, theECL model starts from the VCL modeéscribechbove anciddsseveral additional
elements

(7)  Assuming that the CMO has received mandates from a significant number of relevant
rightsholders for purposes of licensingaticular right or set of rights in those
ri ght s hol Heautwr&ingemtuténgpowers the CMO to represeatiitthe
worksnot only of mandatingightsholdersut also of rightsholders from around the
world who have not provided mandafand anyof whom may in fact have provided
overlappindicenseson different termk

(8) The authorizing statute creates a framework directing the CMO how to address the issue
of distributing royalties to the nemandating rightsholders brought in by the ECL
(usually on equal terms with mandating rightsholders)

(9)  Theauthorization &nd internal CMO proceduresstablish mechanisms by which
rightsholders are protected against application of the ECL in undesiredimayding
by each rightsholdereceiving(i) the right to opt oubf the ECL (on a worby-work
and/or an alworks basispnd(ii) the right tofair and equatreatment for those
rightsholderavho choose not to opt out (including addressingetnbeddedrphan
works probleni that is,how to deal witlthe works of the unidentifiable or unlocatable
rightsholdefi in some fashion).

(10) Theauthorizationncludes some kind of continuing supervision by the government

(including the establishment or endorsement of dispute resolution taks3ure that
every party foplays by the rul es
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THE COPYRI GHT OFFI CEG6S SPECIFI C QUESTI ONS

After significantstudy, theCopyright Officehas recommended that an ECL for tbasedvorks
(as well as two other EClL.de piloted as a supplement to existing United States copyright law

As an organization devoted t o propesiébsangffoctopyr i g

evaluatenew andalternative methods to ensuringtbab pyr i ght does i ndeed

century

In that spirit,the remainder athis submissiomcludescommentsbased on our decades of
experience in voluntary collective licensing (VCGind outknowledge ofCMOs operatingeCLs
in other countries Should Congress opt to authorize an Efilot of the sort envisioned in the
Request for Comments and Bepyright Officéd s 2 0 1 5CCRstapds ready tparticipate
and cooperateith other participantdo any feasiblelegree.

(1) Examples oProjects
(@  Qualifying Collections

Should the pilot be limited to collections involving a minimum number of copyrighted
works? If so, what should that threshold number be?

Yes, it makes sense, considering the effort involved in building an ECLstma¢ minimum
threshold, presumably countedahleasthe thousands, be establish&y definition, an ECL is

i\

intended to address the i ssue todo fmmaomny anawiyl lwo

inevitably vary depending on the (sgrequired. In instances where there are a more limited

(even if large) number of works, voluntary licensing, on either an individual or a collective basis,

better serves the purposes of copyright.ividdial rightsholders commonly issue voluntary
licenses for certain uses of dozens and even hundreds of vigivkSs, including CCC,
routinely issuevoluntarycollective license that cover millions of worksAn appropriate
threshold for an ECL will thudepend on the nature of the use sought to be made as well as on
the characterizations of the works proposed to be used. Fuamlyesuch standard for &CL
relating tomass digitization shoulhke into account existing mass digitizatfmojects,
including preexigng projects whose materials may not be all in the public doarawhich
should therefore probably be brought within the scope of any proposedf B@iwever jt
should be recalled that tltess of bothadministeringfor the userpndlicensing(for the CMO)
a very large project collectianfor example one numbered in the millions of itefnsvill
requirethe expenditure of time and moneydata management and royalty tasks Wit
necessarily increase in sizen if not in direcproportion to the number of item'$

2 For more on this topiceefi Copyri ght and Mass Digitizationaod by
(Oxford: Oxford University Press, 2013).

131t should be noted that one original effort that emulated an ECL was the Google Book Search project that became

the subject of the suiitled Authors Guildv. Google, Inc., 05 CV 8136 (DC) (S.D.N.Y.There, as part of a
proposecamendedsettlemenagreementhat would have created a private imitation of an E€3.1J.S.P.Q.2d 1159
(S.D.N.Y. 2011), the proposed licens&»pgle agreed to papearly$35 million expressiyto fund the basic setp
and inifal operation of th&ook Rights Registry, thentity that would have acted as the CM@hat sum was part

Maur i

of a total settlement payment of $125 milliohe to cover
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