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COMMENTS OF THE SONGWRITERS GUILD OF AMERICA, INC.

The Songwriters Gui |l d o rlespedétfallg rsubmiés, these n c .
comments in response t o tthhee AUNGSEeiotCroap)y r i g ht
dated March 17, 2014 for written comments on issues regarding its Study on Music

Licensing (the ANOI 0)

INTRODUCTION

A. SGA
SGA is the oldesand largest U.S. national organization run exclusively by and for
the creators of musical compositiorend their heirs with approximately five
thousand members nationwide and over eighty years of experierasvocating for
music creatorrights on the £deral, state and local levelSGAG s me mber ship
comprised of songwriters, lyricists, composers and the estates of deceased members.
SGA provides a variety oddministrativeservices to its members, including contract
analysis, copyright mgstration ad renewalfilings, terminationrights notices and

royalty collection and auditingto ensure thasongwritersreceivefair and accurate



compensation for thase of theiworks. SGA takes great pride in its unique position
as the sole untaintedrepresentative othe interests ofAmerican and international
music creatas, uncompromised by the frequently conflictimews andiver ti cal |

i nt e gintareses dfdthercopyright users and assignees.

B. General Views Concerning This Inquiry andCall for Comments
SGA is extremely gratified hyand supportive qfthe efforts of the Office in
undertaking this Study on Music Licensing at this crucial time of change and
upheaval throughout thA&merican and globamusiccommunities The accelerating
shift to digital distribution as the overwhelmingly preferrednsumermethod of
accessig music has created enormousew challenges for songwets and
composers Moreover, theability of songwriters and composert support
themselves througlhncome gleaned from the public consumption of thmiusical
works has been deeply compromisgarticularly bythe continued, rampariheft of
musical works byself-proclaimedl nt er net Apirateso and t he
sources of music tgay fair compensation to music creators at equitable, market
value rates These problems must be addressed if Alneerican professional music
creatd community is to survive andontinue in itsvital role as one of the great

sources ot hi s ncalturaladwadicement and gibal influence

In that regard,SGA believes that the questions posed by the Office in its broad
inquiry on music licensing areomprehensiveproviding a crucialbpportunity for all

interested parties tgarticipate in the process afuggesting solutions that each



considers neasary and proper to address tthiee problems our community faces

The expression of thosmevitably divergent and potentially controversialews,
however, will undoubtedlyspark further malysis, debate andomment. While it is
unclear that any consensus will arise from this process, SGA welcomes the
opportunity to review and analyze the comments and proposals of all the stakeholders
in the hope thatat a minimum, our differences can be narrowedmany wgs, in

fact, SGA views the opportunity for the music creator communityanalyze and

react to the comments and suggestions of otherésted parties submitted in this

first round ofsubmissionsasthe most important aspect of tipsocess.

Il. Musical Works

The followinggeneralcomments are subitbed in answeto questions 47 of theNOI.

SGA has identifiedfour principal areas of greatest concern in regard to adequate
protectionsfor composers and lyricists in the licensing context. These thee
indispensible needs for (Afair market value compensation for the use of musical

works; (B) complete transparency throughout the liagags use and payment process;

(C) full and equal representation of music creator interests in the management of any
organizationfs) legislatively or administratively createds soc al | e d ARcentr e
| i c e nagenisgand (D) the establishment ofa stable and secure digital
marketplacein which the theft of musical works is diminished to a level at which
commercial ierests no longer have to compeaigainst a black market economy, the

ratesfor whichar e s et per manentl y at Anfree. O



A. Fair, Market Value Compensation for the Use of Musical Works
SGA is in accord with theriews of the Perfaming Rights OrganizationsiPRQs0)
and othersexpressingthe ideathat thegovernmentally imposedonsent decrees to
which the PROs remain subject are severely outdated, cripplingliigy of the
PROs to establish fair, market value ratesfor the performance of musical
compositions indigital environment®n behalf of music creators SGA has and will
in the future becommunicatingwith the U.S. Department of Justice and other offices
of the US. Government concerning thaeecessityto review and overhaul these
consent decrees in wayBat make it possible for American and international music
creators to realize fair market compensation for the use of their works, free from the
artificial devaluation of royalty rates that result from strict judicial interpretation of

decadesold decreesormulated for the prénternet and digital distribution era.

By way of example,hte untenable results of recent ratetting decisions concerning

the digital music streamingompany Pandorahe entire business modeif which is

built upon the explodtion and distribution of musical compositions at satar below
market value, stands a stark example of theeed to address the market inequities
that flow from the consent decrees before further, irreparable harm is caused to the

American music creatccommunity and to American culture.

Moreover, SGA also stands side by side with msisic community colleagues in

suppot of the Songwriter Equity Acturrently pending in both houses of Congress



(S.2321, H.R.4079. That Act would directlte Copyright Royalty Boardo utilize

t he Awil Twinlgl ibrud/'WBWS")Istandard in setting future royalty rates
pursuant to & oversight mandate under ti@opyright Act SGA believes that the
WBWS formula would likely lead to far more equitablesults in rate setting for the

use of musical compositionancluding a long overdue increase ithe current
statutory mechanical royalty ratel'hat ratehas for a decade stagnated at the level of
9.1 cents per physical or digital copy made and distributed even as inflation and other

devaluing factordiave advanced at alarming rates

SGA is a founding member of the Musical Creator North America coalition
("MCNA"). Additional comments concerning the submissionMENA's important
forthcomingi St udy Concerning Fair Compensatio

A g e 0 induded inSection VIl of this submission.

B. Complete transparency throughout the licensag, use and payment
process
For close to two decadeAmericanmusic creates havebeen assuredgain and again
by leaders of the technology community, members of the marketplace of copyright
licenseesandby its own music publisher partnershat the great benefit of the digital
age for songwriters and composésghe promiseofit r ansparency. O
world of immutable ones and zerashas been pledged to creatowsll at last put an
end b decades of obfuscation amdhcertaintyconcerningthe accuratepayment and

distribution of royalties. Unfortunately, these promises of full disclosure and access

n

Th



for creators in the tracking of copyright wsand the concomitant payment of
royalties have so far gone largely if not completely,unfulfilled. The issue of
mandatory transparency concerning intellectual property licensing and transactions,
in fact, is one that the Officehouldconsiderwithin this NOI. Any new or modified
licensing sysgm without a requirement of complete transparency will still leave

songwriters at an impossible disadvantage.

For the purpses of this round of commentSGA wishes to point outwo areas of
music licensing activity in the digital marketplatieat currertly require especially

Intensescrutiny if promised levels of transparency are et@be realized.

The first category of activity concerns the-sca | | e d Apass t hrough
license estalished under section 115 of ti@opyright Act(through provsions of the

Digital Millennium Copyright Act) whereby mechanical licensees of music (such as
record companies) holding licenses permitting the manufacture and distribution of
physical copies ofsound recordings embodyingiusical compositions mayi p a s s

t hr ougho s u didgital distrdoetorssoéthe sotind recordings. This creates a
situationin which the creators and owners of musicompositions have no privitgf

contract with online music distribution giants such as Apple iTunes, andtmus
therefore rely onsometimesa dver sari al record company §
monitoring and payment of royalties earned via onlgdmwvnload usage. To the
knowledge of SGA, not a single royalty audit of online distributors of music such as

iTunes by he creators and owners of musical compositions has ever takes gil@c



to this licensing anomaly. Under such circumstances, music creators simply do not
have a mechanism under which they can verify that proper monitoring and payment
of royalties by onlie music download distributors is taking placd&his manifestly

unfair and opaque system shotlequickly and decisively rectified.

The second category regarding the lack of transpareneyen more troubling to the
music creator community, as ttoncerns a movementaway from theimportant
tradition of collective performing rights licensinghrough the PROsthat has
benefited and given protection to the community of American music creators for over
one hundred years. The trend toward direct licensmgopyright userdy music
publishers of performing rights in musical compositions ig ¢imat is causing gve
concernto the music cregar communitybecause othe uter lack of transparency in

the direct licensing process.

Since the establishment of ASCAP in 1914, music creators in the United States have
been able to rely upon the PROs for licensing, @biten and distribution services in

the performing rightscontext pursuant to a one on one relationship between each
creator and his or her chosen PRO. This sydtasnot onlyprovidedmusic creators

with the crucial assurance that an important sourceewénue will be paid directly to
them by the PRO, but has also fostetbd developmenof a robust partnership of
advocacy for music creator rights between SGA and the PROs over the past eight

decades.



Music publishers, however, citing the unfaidyifling effects of the consent decrees
on the ability of PROs to negotiate fair market royalty rdtasthe performance of
musical worksin the digital erahaverecentlybegun in earnest to consider follow
through ontheir announced intentions to withdraw the&iatalogsfrom the PROsand

to license performig rights directly. While, as noted aboveSGA fully supports
efforts to revamp the consent decrees in ways that will solve the fair market royalty
rate-settingproblem,it cannot and does not support a solution that will allow music
publishers to partially or fully withdraw their catalogs, including the rightdath
American and foreigmmusic creators from the PROwithout formal commitment to
complete transparencgs well as tomusic creators beingrantedthe full value of

their rights

This complex issue waeecently the subject of important correspondence between
SGA and its international partners the MCNA and the European Composers and
Songwriters Alliance ("ECSA"pn the one hand, and theo largestPROs- ASCAP
and BMI-on t he ot herfirm beliefthatithe vieSv& @éxpressed in those
written exchange are extremely relevant and important ttee completenes®f this
licensing study, an@®GA hereby attahes copie®f the correspondence &xhibit I.
The content of this correspondence is seiplanatory as to the problems and issues
that have arisen as a result of the accelerated movement by puldishers toward

the direct licensing of performing rights.



Moreover, t should also be noted that despite announcements by some major music
publishers that they may continue to utilize the services of the PROs to distribute
royalties to music creatordirectly, even following the withdrawal of their catalogs
from the PRGs, not a single such publisher has announteat it intends to share

with those PRG full and complete data concerning the terms of litsensing
arrangementsincluding fees, advances and related contradbealefis. This lack of
transparency will inevitably, in the view of SGA, result in music creators being
denied the full valudor their rights, as was evident in the DMX licensing situation

noted inthe mrrespondence in Exhibit

C. Equal representation of music creator interests in the management

of Afcentralized | icensingo organizati on
SGA looks forward to the opportunity twonsider anccommentupon any proposals
that may be forthcoming from the music and recordirgmmunities for the
establishment o& more streamlined, centralized and potentially combined music and
sound recording licensing systemSGA has consistently over the past years (and
increasingly over the paseveral months) made inquiry to both the music publishing
and recording industries concerning their potential plans for introduction of any such

proposals, but has not yet been informedhafir specific intentions

Nevertheless, SGA can state with certg that in considering the merits of any such
proposas, it shall be guided by many of the sanessential principleshat it

expressed in 2006 regardirtpe consideration othe ASIRAO legislation These



include the sine qua non for music creatommunty support, namely the need for
equal creator representation on the governing boards and any dispute resolution
bodies of any designated licensing agent or agehtsaddition SGA will insist that
prohibitions againstthe surrender of rightsf creatorsthrough"letters of directioh

will be included in any proposalshis will ensure that the rights granted to creators
are not easily vitiated by the imposition of marketplace pressures by copyright
administrators in inevitably superior bargaining posigo SGA reserves its right to
identify other essential components of any suptoposed licensing systers
including a bar against unchecked spending authority by any designated agent or
agents; transparency in providing data (at no or minimal dosspngwriters about
collections and disursements; timely distributioof royalties fair distribution to
creators of unclaimed fundsnd to express those thoughts and conditions in future

comments.

D. Establishment of a stable and secure digital marketgice where the

theft of musical works is diminished to a level at which commercial

interests no longer have to compete againétf roe e
The looting of musical works on the Internet has continued nearly unabated over
almost two decades, during which time thecome of the music and recording
industries (and especially of individual music creators and recording artists) have
been diminished, according to lieble estimates, by as much asvo-thirds.

Consideration of the viability of new licensing systems aat rsetting mechanisms
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without addressing the drastic need to curtail ontligatal theft of musical works is

in SGA's view,an exercise in futility.

Moreover, acceptinghe notion that licensed music distributors and services must be
permitted to aitificially depress royalty paymestbecausdhey must compete against
black market free goodstands the principles of fairness and the sanctity of property
ownership on their heads. In considering the viability of any licensiolgtions
proposed under th NOI, there must be recognition that unlesdditional systems

and laws are put in place to control or eliminate theft, no licensing scheme can

possibly address the royalty needs of the music creator community.

SGA would once againlike to thank the Ofite for its work regarding the potential
development of a small claims court system to address the needs of individual music
creators for a affordable means of rights enforcement. SGA looks forward to
assisting the Office in any way it can in furtheridgscussion of the small claims
iIssue as an important component of curbraghpant online infringement of musical

works.

[I. Questions Concerning Sound Recordings and Platform Parity
SGA looks forward to reviewing the comments of its recording andionindustry
colleaguesregarding questions8-13, and to presenting our views, if appropriate

during the next round of comments.
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IV. Changes in Music Licensing Practices
Concerningquestions 1417, SGA hereby repeats its commerdboutthe issue of
direct licensing as set forth abgvand respectfully reserves its right to comment

further, if appopriate, in the next roundf comments.

V. Revenues and Investment

In answer to question 18, SGA hereby respectfully subast&xhibit Ila copyof an

importantand widely disseminatethterviewc onduct ed by MTPOGs Chr

with SGA President Rick Carngsriginally published in January, 2009, on the issue
of damage to the American music creator community by online theft. Speaking as a
songwriter, the SGAPresident gives a detailed assessment of the difficult financial
landscape in which music creators are now forced to operate, outlining problems that

have only expandedna deepened in the ensuing fiyear period.

Question 19 can be read two different ways: asking about the equities in the
division of revenues between creators and distributors and asking about the equities
in the division between sound recording owners and musical composition owners. As
for the first interpretation,  addr ess t hi s Il &AsFaie Marketo v e
Value Compensation for the Use of Musical Warks wher e we point
current consent decrees cripple the ability of music creators to obtain fair, market
value rates for the performance of meedicompositions from digital distributors. As

for the second int@retation, we believe that botound recording ownerand the

creators and owners of musical compositiadsserve fair market value for their

12



works, and the pitting of sound recording ave versus creators and owners of
musical compositions is based on a false presumption that allows the distributors of
music to avoid paying fair market rates for bothith songwriters and composers
suffering deeply unfair financial discrimination as asuk SGA respectfully
reserves it right to comment furthen this issue, if appropriate, in the next round of

comments.

VI. Data Standards
SGA supports the comments of the PROSSCAP and BM]| concerning the
establishment of data standarndssed byquestion 22 and respectfullyresenes its

right to comment further upon review other submissions

VII. Other Issues: Study Concerning Fair Compensation for Music Creators in
the Digital Age (May 2014)

As noted above, SGA, as a founding membertlog international music creator
advocacy organization Music Creators North AmeriéG8MCNAOQ), is pleased to
announce t hStudy QodcBrAg airfiCompensation for Music Creators in
the Digital Aged wi | | b e opabbutMays3i,20d4 dms Stuy, in its final
stages of review by author PierEeLalonde, will shortly be available widely on the

Internet and in printed form.

With the permission of the Office, SGA hereby respectfully requests permission to

submit a copy of this Study upon ipsiblication asan Exhibit 11l to these comments

13



VIII. CONCLUSION

SGA appl auds t he Of ficeods efforts and
licensing issues at this most challenging time, and looks forward to working with the
Office in helping to shape a future in which the rights and incomes of music creators

arefairly and equitably protected.

Respectfully submitted

Rick Carnes, President
Charles J. Sanders, Counsel

Songwriters Guild of America, Inc.
5120 Virginia Way, Suite C 22
Brentwood, Tennessee 37027

Dated: May 23, 2014
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