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The National Music Publishersd Association
subsidiary, The Har r y(coleotx e 1Ay e fin NrigPpettully submit( A HF A
theseAdditional Co mment s pur suant to the Copuvesting ht Oof
additional commentsomMusi ¢ Li censing issues dated July 2
42,833.

COMMENTS SUBMITTED IN FIRST ©PYRIGHT OFFICE NOTICE OF INQUIRY

In comments submittech responseo the Copyright Of f i fose Mosice of Inquiry
regarding the Music LicenNdMMPAaskedhe GCapwight(dificeni t i al
(t he ftOF)siuppor ininediate passagethe Songwriter Equity AL{ A SEAO0) , (2) v
with stakeholders and Congress to assist in repealing and transitioning out of the Section 115
(ASec. 1150) compul sory | i censnemedmatg gatsagaher and (
amendments to seen Sec. 115, including introduction of a Sec. 146dit rightin addition to

the preexistingcertificationrequiremets’a nd e | i mi n a tti horno uogfh Bt hlei cfiepnasses

! Songwriter Equity Act of 2014, H.R. 4079, #18ong. £'Sess. (2014).

>See37 C.F.R. § 201.19.

Comments of National Musi ¢ Pu b |gemyirerespofise b the @opyrightt i on and
Of ficeds Notice and Request for Publ 1BeM&Zdhtm20M) on Musi



The reply comments belowrovide (a) answers tahe specific questions raised bthe
Office inits July 23, 2014 Second Notice of Inqui(lp) aresponse to the RIAA written proposal
andothess promotingan expansion ocontinuation of the Sec. 115 compulsory licgnsad €)
additional comments explaining that understanding and trgatopyright as a strong property
interest exchanged in a free market, rather than a utilitarian economic theory, will maximize
efficiency and the public welfare

The shorterm goals of seeking rate parity and meaningful collective audit raglets
consigent with and complaentthes on gwr i t e r s 0long terth ggaluobtlansiiohiegr s 6
out of the Sec. 115 compulsory license into a more efficient free market system.

None of the shorterm proposalsvould prevent oinhibit a gadual transition oubf the
Sec. 115 compulsory licerssystem. In fact, adjustments that would make traesetting
processequitablevia the SEA, and otherchangeslike the introduction of collective auditing
mechanisms, wouldditer approximate a free market approacid therefore will help lessen
transitionpressures in the long run.

RESPONSE TO THE NOTICE

Dataand Transparency

1. Please address possible methods for ensuring the development and dissemination

of comprehensive and authoritative public data related to dieatity and ownership of

musical works and sound recordings, including how best to incentivize private actors to

gather, assimilate and share reliable data.

The NMPA Initial Comments submitted by the NMPA and HFA described the process of
exchanging and ntehing data in order to license musical works, quantify music usage, identify

ownership, calculate royalty payments and execute payment instruttioBach step in the

(Al niti al a@ilableaent so) ,
http://copyright.gov/docs/musiclicensingstudy/comments/Docket2014 _3/NMPA_HFA_RO13.pdf.
4

Id. at 812.



process requires establishing a relationship, obtaining, formatting and exchangim) sou
recording, publishing and usage data, generating a match, updating that data on a regular basis
and then repeating the process. Even the song database is amhangng collection of
information that requires constant data exchanges with copyrigtérevamd others with claims
to royalty payments. This constant process of exchange and harmonization will only be
successful if all parties involved in providing and exchanging data have incentives to do so in a
timely and accurate manner. In essence, degarding recordings and song ownership is the
music industry equivalent of the nuts, bolts and other parts used to assemble a car or any other
physical product.

As set forth in more detail below and tile NMPA Initial Comments, the best way to
Al nwerztei private actors to gather, assimilate
necessary to assemble the final recording, performance or stream is to allow the free market to
provide a profit motive. Deregulation of the airlines, trucking, rado and shipping in the
1970s and 1980s is often cited as the impetus for companies to develop many of the widely used
supply chain management strategies employed tddapost industries have sigiifnt
challenges managing inpiat their products and deéry of complete products to consumers. As
a result, market forces have caused the development of supply chain management platforms that
not only manage the sourcing of inputs and logistics related to delivering finished products, but
also analyze largg ol umes of data associated with al/l

order to improve efficiency and manage risks to the supply ¢h&imilarly, where markets for

® SeeResponse to Issue No.ififra pp. 9 10.

® Supply chain management: A look back, a look ahdaches R. Stock, Ph.[5yPPLY CHAIN QUARTERLY (Quarter
2, 2013) available athttp://www.supplychainquarterly.com/topics/Strategy/2013062dply-chainmanagemenrs-
look-backa-look-ahead/

"1d;, Seealso, Lifting the fog: Three steps to supply chain visipjlDenis Hiibner, Stephan M. Wagner and Boris
ZarembaSUPPLY CHAIN QUARTERLY (Quarter 2 2014)vailable at



http://www.supplychainquarterly.com/topics/Strategy/20130621-supply-chain-management-a-look-back-a-look-ahead/
http://www.supplychainquarterly.com/topics/Strategy/20130621-supply-chain-management-a-look-back-a-look-ahead/

creative works are unregulated and free of governmental price controls, transdutibsa
syndication platforms and other supply chain management platforms have developed to match
buyers to sellers and allocate and distribute revEnN®IPA believesthe market would build

upon these early service offerings if the constraints of govemhnegulation were removed from

the music marketplace.

As the likelihood of being paid fairly increases due to free market royalties and the
development of better usage tracking and reporting, the more likely owners of musical works and
sound recordingw/ill be to either invest in, or partner with third party providers of, transaction
hubs, syndication platforms and other partner platforms that make usable information available
to buyers. Of course, the greater likelihood of real consequences fay failieport and pay for
the use of copyrighted works, the more likely a potential licensee is to invest in or participate in
the process of generating, exchanging and updating data. In contrast to the unilateral ability of
licenses to obtain authorizatio for the use of maical compositions under Setl5, the
codependence created by the free market is far more likely to engender the cooperation and
exchanges necessary to fAgather, assimilate an

2. What are the most widely embraced identifiesed in connection with musical works,
sound recordings, songwriters, composers, and artiste® and by whom are they
issued and managed? How might the government incentivize more universal availability
and adoption?

NMPA hasnoted before that the Copght Office has a unique and valuable role to play

with respect to ownership data as the office of public record for copyright registrations and

http://www.suppychainquarterly.com/topics/Strateqy/201404iftihg -the-fog-three stepsto-supplychain
visibility/ .
8 SeeResponse to Issue No.ififra pp. 15, for specific examples of such services.



http://www.supplychainquarterly.com/topics/Strategy/20140613-lifting-the-fog-three-steps-to-supply-chain-visibility/
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transfers, NMPA believesthe Office should link its recordation and registration records and
developapplicda i on pr ogr a mARIsD jhat mteract withatleeeetevalit database(s) so
that businesses, academics and others can interface with the data and documents maintained by
the Office directly’® Linking registration records to document records and imgakhem
available through APIs enhances the public record function of the Office and would provide a
foundation for transactions much like deeds provide the foundation for real estate transfers.

An additional enhancement to the registration and recorda@abases would be the
inclusion of unique identifiers to the extent available at the time of registration or recordation.
NMPA views this as an enhancement because the registration and recordation databases will
only be used by the industry if they aasily accessible by enterprise scale applications through
an API (or similar technology). To the extet
become integrated into the digital music business ecosystem, the value of supplying additional
information such as unique identifiers will be apparent to market participants. Little other
incentive would I|Iikely be necessary. One <co
easily accessible now, the Registration Number would be in wide use @asidhe identifier of
choice.

As noted in NMPAOGs Recordation Comments, H
Recording Code ASRC)™ in linking sound recording records to musical composittons.
NMPA believesmany businesses rely on ISRCs to somter@ and that few other unique

identifiers have been adopted widely across industry participants. Within the publishing

® Comments of the NMPA and HFA in response to Notice of InquiryRegliest for Comments regarding
Reengineering of Recordation of Documents. 79 Fed. Req
7-9.

d.

1 Seehttps://www.usisrc.orgfor details regarding issuance andmagement of ISRC codes.

2 Recordation Comments at-Id.



https://www.usisrc.org/

community, ASCAP and BMI have previously discussed the unique identifiers available through
CISAC® To the extent the demands of tinelustry continue to point to the value of unique
identifies, participation and encouragement of the Office in defining the relevant standards could
be helpful.
3. Please address possible methods for enhancing transparency in the reporting of usage,
payment,and distribution data by licensees, record labels, music publishers, and collective

licensing entities, including disclosure of nesagebased forms of compensatiand.,advances
against future royalty payments and equity shares).

As discussed in resnse to Issues No. 1, above, and No. 7 below, NMElevesthe
best way to deal with transparency is to allow the marketplace to function. Not only will it
provide a profit motive for improvement of data, it will also require actual business relations t
develop between licensors and licerss@ekey ingredient missing from the world of compulsory
licenses.

To the extent songwriters and music publishers continue to be subject to the Section 115
compulsory license, however, NMR#asidentified several ags in which transparency could be
improved in connection with the Section 115 compulsory licenseéhe NMPA Initial
Comments? joined with several industry participants to recommend revidiottse regulations
governing statements of account under Saecfid5!°> and recommended adoption of revised

certification regulations in connectiamith the statements of account under Section$1%ve

13 Comments of the American Society of Composers, Authors and Publishers and Broadcast Music, Inc. in response

to Notice of Inquiry and Request for Comments regarding Reengineering of Record®@imcuafents. 79 Fed.

Reg. 2696 (January 15, 2014) at FMNaBailable at
http://www.copyright.gov/docs/recordation/comments/79fr2696/ASCAP_BMI.pdf

1 nitial Commentssupranote 3,at 1215.

®Joint Reply Comments of the Digital Media Association,
Industry Association of America, Inc., The Harry Fox Agency, and Music Reports, Inc. in Response to the Request

for Additiond Comments on the Mechanical and Digital Phonorecord Delivery Compulsory License. 77 Fed. Reg.

44179 (July 27, 2012gvailable athttp://www.copyright.gov/docs/docket202comments/reply/nmpa_hfa.pdf

YReply Comments of the National Music Publishersd Assoc«
and the Nashville Songwriters Association International in Response to the Request for Additional Comments on th
Mechanical and Digital Phonorecord Delivery Compulsory License. 77 Fed. Reg. 44179 (July 27a24lE))le

at http://copyright.gov/rulemaking/docket20-F2commentseply/nmpa_fox.pdf



http://www.copyright.gov/docs/recordation/comments/79fr2696/ASCAP_BMI.pdf
http://www.copyright.gov/docs/docket2012-7/comments/reply/nmpa_hfa.pdf
http://copyright.gov/rulemaking/docket2012-7/comments/reply/nmpa_fox.pdf

believe these recommendations would dramatically improve transparency in comneith
compulsory licensig. In particular, improved certification requirements and the addition of an
audit right to Section 115 would address concerns about advances and equity shares by providing
improved visibility into how compulsory licensees treat advances and equity grants under
GAAP.

. Musical Works

4. Please provide your views on the logistics and consequences of potential
publisher withdrawals from ASCAP and/or BMI, including how such withdrawals would

be governed by the PROs; whether such withdrawals are compatible with existing
publisher agreements with songwriters and composers; whether the PROs might still play

a role in administering licenses issued directly by the publishers, and if so, how; the

ef fect of any such withdrawals on PRO <co:s
access to definitive data concerning individual works subject to withdrawal; and related
issues.

NMPA would like toreference and incorporate herdire positions in its comments in
response to the Department of Jardingithe @adsent Sol i ¢
Decrees and Performance Rights Organizatiéns.

5. Are there ways in which the current PRO distribution methodologies could or

should be improved?

Please see Response to Issue No. 3.

6. In recent years, PROs have announced redogth reveues and distributions. At

the same time, many songwriters report significant declines in income. What marketplace

developments have led to this result, and what implications does it have for the music

licensing system?

As noted in our Initial Commentde physical marketplace continues to be displaced by

the digital marketplace, which has not matured sufficiently to replace the income from lost

physical sales. In addition, within the digital market, a shift away from the sale of downloads

YComments of the National Music Publisherséd Associati ol
Division Solicitation of Public Comments Regarding Review of the ASCAP and BMI Consent Devaitahle at
http://www.justice.gov/atr/cases/ascapbmi/comments/3079Q0.pdf



http://www.justice.gov/atr/cases/ascapbmi/comments/307900.pdf

towards subsqution and aesupported streaming services is taking place. As a result, public
performance royalties are increasing in importance while mechanical income has diminished.
Almost all musial work owners are in agreement that this is the most challengpertof the

new digital marketplace. NMPA data supports this concluSigdthough a small group of
songwriters continues to earn substantial incothe, middle class okongwritershas been
severely impacted.

Reinforcing this trend is the fact thiwer artistsare signed to majotabek, and the
number of major labelreleases per year fialecreasedThis means a smaller number of
songwritersaccount for a larger percentage of the income earned from the larger commercial
releases.

Other factors arelso contributing to the loss of income for middle class songwriters.
Piracy is still a major drag against salesreased competition has driven down synch fees, and
governmental price controls limit the value of streaming royalties. All of thesedadoiribute
to this downturn in songwriter revenue for those not involved in hit releases. Reinforcing this
drop in income for the large middle class of songwriters is the fact that the number of major label
releases per year has decreased as lostreveiuas i nhi bi ted | abel sdé abi
a result, a smaller number of songwriters account for a larger percentage of the income earned
from the larger commercial releases.

NMPA believesthe Office will find the submissions from the oth&#ade associations

representing songwriteesid composensiformative regarding this point

BCompare NMPAb6s David Israelite to CongrEdChristmah, Mor e Ef f
BILLBOARD (June 13, 2032), available abttp://www.billboard.com/biz/articles/news/publishing/1093490/nmpas
davidisraeliteto-congressa-moreefficientmechanica(reported mechanical revenue as 36% of total incamité)

NMPA Puts U.S. Publishing Revenues at $2.2 Billion AnnuadyChristmanBILLBOARD (June 11, 2014),

available ahttp://www.billboard.com/biz/articles/news/publishing/6114215/mpptsus-publishingrevenuesat
22-billion-annually(reported mechanical revenue as 23% of total income).



http://www.billboard.com/biz/articles/news/publishing/1093490/nmpas-david-israelite-to-congress-a-more-efficient-mechanical
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http://www.billboard.com/biz/articles/news/publishing/6114215/nmpa-puts-us-publishing-revenues-at-22-billion-annually

7. If the Section 115 license were to be eliminated, how would the transition work? In the
absence of a statutory regime, how would digital service provideasnolxtenses for the
millions of songs they seem to believe are required to meet consumer expectations? What
percentage of these works could be directly licensed without undue transaction costs and
would some type of collective licensing remain necessafgcilitate licensing of the
remainder? If so, would such collective(s) require government oversight? How might
uses now outside Section 115, such as music videos and lyric displays be accommodated?

Our Initial Commentsexpressed sygort for phasing ot the Sec115 Statutory License
so that licensing can occur in the free mafRetSuch a transition would require building a
consensus regarding how long compulsory licenses and licenses incorporating the statutory rate
will remain in effect. Eventuallgll such license should expire and the free market should take
over.

Further transition to the free market would require the continued development of
mechanisms to execute transactions for the use of musical compositions and related
administrative support addressing record keeping, payment, collections and royalty
disbursement’ Because songwriters and music publishers have been subject to governmental
price controls for over 100 years, the exact contours of this emerging market are difficult to
predict. However, understanding how unregulated markets for musical compositions, related
sound recordings and other intellectual property rights function provide guidance.

A review of the synchronization (Asyncho)
property suggest that as Setl5 sunsets, it will be replaced by a dynamic, competitive,
worldwide market that will develop technological solutions to license all rights necessary for a
variety of uses of musical compositions at a wide range of prices. endept artists,

songwriters, labels, publishers, stock music companies and amateurs will cneaer @ndig

9 nitial Commentssupranote 3,at 8.
2 sedlnitial Commentssupranote 3,at 815 for a discussion of the types of administrative support required.



supply of music.The rights to that music will be administered by sophisticated service providers
that offer transactional hubs, syndicatiomatfdrms and other supply chain management
applications to disseminate music and manage information necessary to operate digital music
services. With few, if any barriers to recording music and distributing it online, a massive
supply of music will be (andlready is) available or can be created by any company that finds it
necessary for creative or economic reasons.

The Synch Market

The market for synch licenses, licenses that authorize the use of music in timed relation
to a visual image, is the onfyee market in which songwriters and music publishers operate.
The synch fees charged for use of compositions vary depending on whether the licensed song is
obscure or welknown and the usage type. Synch fees, therefore, vary depending on (1) the
mediatype, such as motion pictures, television commercials, television shows and video games,
(2) whether the | icense is for fobcontest dsesraieght s 0
included {.e. the song is used differently than it is used in filra). Typically, production
companies hire a music supervisor to help them navigate the synch licensing market.

A music supervisor oversees the use of music in a project. This includes collaborating
with the producers and editors on creative decisidaaying songs used in a project, managing
delivery schedules if composers and original recordings are involved, and tracking the cost of all
music related expenses to make sure the production does not go over*buddesic

supervisors manage budgets waaiety of ways depending on the needs of the particular project.

2L SeeThe Benefits of a Music Supervisor: Interview with Carrie Hughiés://www.ifp.org/resources/thieenefits
of-a-musicsupervisofinterviewwith-carriehughes/#.U9FvMNdWCc Music Supervisor Profile: Liza
Richardsonhttp://www.rollogrady.com/musisupervisotprofile-liza-richardson{describing the different

approaches for obtaining synch | icense dildhePanenttosd i n Par
music budget is really good. On Friday Night Lights, we did-ywar terms, which is hardly anything in the world

of licensing. If we had licensed songs for perpetuity, we would never have been able to afford all that music. The

two-yewg term covers the broadcast on NBC and Direct TV an
the twoyear term, so anything that lives on beyondtwoyedrs ke on DVD, gets replacedo).
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