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REPLY COMMENTS OF SIRIUS XM RADIO INC.

Sirius XM Radio Inc. (“Sirius XM”) has reviewed the initial comments of the other 

parties in this Music Licensing Study.  The views expressed in many of those comments – in 

particular the filings of ASCAP, BMI, RIAA, and other copyright owners – only serve to 

underscore many of the concerns outlined in our own initial submission (dated May 23, 2014).  

We will not repeat those concerns here, but do wish to bring to the Copyright Office’s attention 

two recent filings made by Sirius XM addressing the current music licensing landscape: (i) Sirius 

XM CFO David Frear’s written testimony before the U.S. House of Representatives Committee 

on the Judiciary Subcommittee on Courts, Intellectual Property, and the Internet, which was 

submitted in connection with the Subcommittee’s June 24, 2014 “Hearing on Music Licensing 

Under Title 17” (Exhibit A hereto); and (ii) Mr. Frear’s letter to Representative Tom Marino, 

dated July 25, 2014, in response to certain questions raised by Rep. Marino at the above-

mentioned hearing (Exhibit B hereto).  We note below certain specific sections of these 

attachments that we wish to highlight as particularly relevant here: 

The continued importance of the ASCAP and BMI consent decrees:  Sirius XM 

endorses the comments of the Radio Music License Committee, the Television Music 

License Committee, and CTIA-The Wireless Association, among many others, as to the 
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continued necessity for, and vitality of, the antitrust consent decrees governing ASCAP 

and BMI.  We refer to Section III of Mr. Frear’s attached Congressional testimony (see 

Exhibit A at pp. 6-7) and his letter to Rep. Marino (Exhibit B), which amplify Sirius 

XM’s views on this issue.

The superiority of the 801(b)(1) rate-setting standard as compared to the “willing-

buyer-willing-seller” standard:  The content-owner commenters decry the 801(b)(1) 

rate-setting standard and advocate instead a “market” standard for rate-setting.  But the 

chorus of voices in favor of the latter standard should not be mistaken for the strength of 

the position being forwarded; the 801(b)(1) standard remains the far superior option for at 

least the following reasons:

o First, there is no fair or competitive “market” for music licensing from which to 

draw benchmarks for rate-setting based on the willing-buyer-willing-seller 

standard.  As Mr. Frear explains in the attached letter to Rep. Marino (Exhibit B), 

the degree of consolidation in the marketplace is so high that competition between 

rightsholders – the key indicia of a “fair” market, and what should be the goal of 

any serious willing-buyer-willing-seller analysis – is essentially absent under 

current market conditions.  

o Second (and not unrelated to the first point), however much the “free” market 

approach is appealing in theory, the willing-buyer-willing-seller rate-setting 

standard has been a disaster in practice.  Sirius XM outlined this history in its 

opening submission, and it is reiterated in Section II of Mr. Frear’s attached 

testimony to the House Subcommittee (see pp. 5 of Exhibit A). 
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o Third, even under the 801(b)(1) standard, proper deference to market rates is 

allowed and encouraged – and has been the norm among rate-setting tribunals.  

Section II (pp. 4-5) of Mr. Frear’s attached testimony describes how 801(b) has 

been implemented by the CRB and DC Circuit Court of Appeals to take account 

of marketplace benchmarks.     

Statutory licensing of custom/personalized Internet radio:  RIAA argues in its 

opening submission that personalized/user-influenced radio should not be covered by the 

statutory license.  The RIAA position is contrary to the Launchcast case in the Second 

Circuit, which determined that the user-influenced service fell under the statutory license 

(that is, it was not “interactive” under Section 114). See Arista Records, LLC v. Launch 

Media, Inc., 578 F.3d 148 (2d Cir. 2009).  As we noted in our original submission (pp. 

20-21), that decision brought clarity to the market and paved the way for an explosion of 

services – Pandora, iHeartRadio, and MySXM, among others – that together serve 

literally hundreds of millions of users.1  To declare such services as unable to rely on the 

statutory license would upset settled expectations to services that organized themselves 

around the Launchcast decision, and wreak havoc in the market.  To the extent the 

market recognizes differences in such services (for example, that they have a different 

promotional or substitutional value, or should pay different rates on account of their 

differing service features), such differences can be accounted for (if warranted) by the 

CRB, not by revoking access to the statutory license altogether.

1 A2IM appears to agree with this conclusion: its response to question 8 argues that only fully 
on-demand services should be considered “interactive” and unable to take advantage of the 
Section 114 statutory license.
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New York, New York Respectfully submitted, 
September 12, 2014 

 By: /s/ Patrick Donnelly   
  Patrick Donnelly 
  Cynthia Greer 
  Sirius XM Radio Inc. 
  1221 Avenue of the Americas 
  New York, New York  10020 
  Tel:  (212) 584-5100 / (202) 380-4000 

Counsel for Sirius XM Radio Inc. 
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United States House of Representatives
Committee on the Judiciary

Subcommittee on Courts, Intellectual Property and the Internet

Statement of Adam B. Jaffe
Fred C. Hecht Professor Emeritus in Economics,

Brandeis University

On Behalf of the Television Music License Committee, LLC

Hearing on:
Music Licensing Under Title 17

July 8, 2014

I. Introduction and Overview

II. The ASCAP and BMI Consent Decrees foster desirable
markets outcomes and are not an artificial constraint on
“free markets”

competitive

competitive



III. The Consent Decrees represent appropriate application of
antitrust principles to the music licensing market





IV. Reasonable royalties for licensing of music performance
rights

United States v. ASCAP (In Re Applications of RealNetworks, Inc.
and Yahoo! Inc.)

United States v. ASCAP (In Re Application of Buffalo Broad. Co.)

per se



“Free market” prices:

The “willing buyer/willing seller” test:

“Fair market” value:



V. Actual experience with music royalties confirms that
collective licensing elevates prices above the competitive
level



VI. The ASCAP and BMI Rate Courts are reasonably flexible and
appropriate mechanisms for the task of ensuring
reasonable music performance royalties

Broadcast Music, Inc. v.
DMX Inc.



See ASCAP
BMI



VII. A more competitive framework for music licensing
royalties could be developed


