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The Songwriters Guild of America, Inc. (“SGA”) respectfully submits these
comments in response to the U.S. Copyright Office’s (the “Office”) Notice of
Inquiry dated July 23, 2014 for a d d i t i o n a l written comments on issues regarding
its Study on Music Licensing (the “NOI”).

The SGA would like to reiterate and highlight its position that music publishers do
not currently have nor should they be granted the authority to engage in the partial
withdrawal of rights from the Performing Rights Organizations (the “PROs”). SGA is
in vehement disagreement with the music publishers and the PROs that such
authorization either currently exists and/or is either necessary or proper.

Specifically, it is SGA’s belief that granting a “partial withdrawal” concession to
music publishers, without guarantees of (i) full disclosure and transparency
throughout the entire direct licensing process and (ii) direct payment from t he source
of gross royalties due to music creators through their PROs, will result in catastrophic
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losses to songwriters and composers due to obfuscation and oversight inability and
failure. Moreover, SGA also believes that this concession would all but g uarantee the
eventual economic collapse of the PRO collective licensing system that for over one
hundred years has served the needs of the U.S. music creator community.

A more detailed discussion of the serious harm to the music creator community that a partial
withdrawal of rights from the PROs would cause is detailed in the SGA’s Response of SGA to
the Solicitation of Public Comments by the United States Department of Justice (“DOJ”)
Regarding the Question of the Continued Efficacy of the Consent Decrees (“Consent
Decree(s)”) to Which the Performing Rights Organizations (“PROs”) known as the American
Society of Composers, Authors and Publishers (“ASCAP”) and Broadcast Music, Inc. (“BMI”)
Remain Subject, filed with the Antitrust Division on August 6, 2014. We have attached this
document as Exhibit I.

As the sole, non-conflicted organizational representative of the interests of American and
international music creators, SGA thanks the Copyright Office for this additional opportunity to
comment.
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Exhibit I

RESPONSE OF THE SONGWRITERS GUILD OF AMERICA, INC.
TO THE SOLICITATION OF PUBLIC COMMENTS BY THE UNITED STATES
DEPARTMENT OF JUSTICE REGARDING THE QUESTION OF THE CONTINUED
EFFICACY OF THE CONSENT DECREES TO WHICH THE PERFORMING RIGHTS
SOCIETIES KNOWN AS AMERICAN SOCIETY OF COMPOSERS, AUTHORS AND
PUBLISHERS (“ASCAP”) AND BROADCAST MUSIC, INC. (“BMI”) REMAIN SUBJECT

SONGWRITERS GUILD OF AMERICA, INC.
5120 Virginia Way, Suite C 22
Brentwood, Tennessee 37027

August 6, 2014
---

FOR SUBMISSION TO
Chief, Litigation III Section
Antitrust Division
U.S. Department of Justice
450 5th Street NW, Suite 4000
Washington, DC 20001
ASCAP-BMI-decree-review@usdoj.gov

3

I.

INTRODUCTION

A. SGA

SGA is the oldest and largest U.S. national organization run exclusively by and for the creators of
musical compositions and their heirs, with approximately five thousand members nationwide and
over eighty years of experience in advocating for music creator rights on the federal, state and local
levels. SGA’s membership is comprised of songwriters, lyricists, composers and the estates of
deceased members. SGA provides a variety of administrative services to its members to ensure that
songwriters receive fair and accurate compensation for the use of their works, including contract
analysis, copyright registration/renewal filings, termination rights notices, and royalty collection
and auditing.

Moreover, SGA takes great pride in its unique position as the sole, non-conflicted organizational
representative of the interests of American and international music creators, uncompromised by the
frequently competing and “vertically integrated” interests of other copyright users and assignees.

B. Summary of SGA’s Positions on the PRO Consent Decrees

At the outset of these comments, SGA wishes to make clear that, with a single, crucial exception, it
stands side by side with its PRO colleagues in supporting the principle that the Consent Decrees to
which the PROs remain subject are severely in need of modification in order to mitigate the unfair
economic results that these World War II era directives are causing to music creators in the 21st
century.1 In recent filings by both ASCAP and BMI with the U.S. Copyright Office concerning the
issue of licensing reform in the performing rights area, the PROs joined SGA in arguing that all
1

Eliminating the consent decrees in their entirety is beyond the scope of SGA’s comments, but SGA would welcome
the opportunity to address the issue if it becomes a serious consideration of the DOJ.
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music creators deserve fair market value for the use of their works on all platforms, and that the
Consent Decrees are crippling the ability of the PROs to establish market rates for the performance
of musical compositions in digital environments on behalf of such songwriters and composers.

SGA further elaborated on this serious problem at a recent consultation with the Antitrust Division
of the Department of Justice in Washington, DC on July 8, 2014. At that meeting, SGA asserted its
strong belief that the Consent Decrees desperately need to be modified in order to make it possible
for American and international music creators to realize fair compensation, free from the artificial
devaluation of royalty rates that result from strict judicial interpretation of the decades-old Consent
Decrees. By way of example, SGA highlighted the untenable results of recent rate-setting
decisions concerning the digital music streaming company Pandora2, the entire business model of
which is built upon the use of musical compositions at rates far below market value. The Pandora
situation stands as a stark example of the need to address the market inequities that flow from the
Consent Decrees before further, irreparable harm is caused to the American music creator
community and to American culture.

On the question of how to accomplish reform of the current Consent Decree model, SGA is in full
accord with the PROs on four of the five basic principles each has articulated as being essential to
accomplishing the task.3 The four points on which SGA lends its full support to the PROs are: (1)
the need to shift performance royalty rate-setting from rate court judges to private arbitrators; (2)
the imperative for recognition of an evidentiary presumption that direct, arms-length licenses (the
terms of which are fully disclosed) voluntarily negotiated by copyright holders who have
withdrawn rights from a PRO provide the best evidence of reasonable market rates; (3) the related
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re Petition of Pandora Media Inc., 12-cv-08035, U.S. District Court, Southern District of New York.
See, for example, Williams, Paul. "Music Licensing From a Songwriter's Perspective." Recode, 9 July 2014. Web. 04
Aug. 2014.
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Congressional adoption of the “willing-buyer/willing seller” standard in rate setting for musical
compositions, and; (4) the extension to PROs of the ability to license bundled rights beyond the
singular right of public performance to new media services.

The very detailed arguments marshaled by the PROs in support of these four essential reforms in
their recent public comments, which will undoubtedly be repeated in their submissions to the DOJ
as part of the current process, make it unnecessary for SGA to set forth in greater detail the finer
points of these principles beyond noting its full and enthusiastic support for them. Thus, rather
than engaging in the redundant process of repeating those many points on which SGA is in
agreement with the PROs, SGA’s Comments will focus on the one critical area in which there is
strong disagreement between the songwriter community on the one hand and the PROs and their
music publisher members on the other: the wholly unnecessary extension to music publishers, in
light of the other suggested reforms, of the authority to engage in the partial withdrawal of rights
from the PROs. SGA is in vehement disagreement with the music publishers and the PROs that
such a concession is either necessary or proper if the other reforms are instituted, and urges the
DOJ to refrain from granting such a concession without consideration of the serious harm to the
music creator community that such action could cause.4

Specifically, it is SGA’s belief that granting such a “partial withdrawal” concession to music
publishers, without guarantees of (i) full disclosure and transparency throughout the entire direct
licensing process and (ii) direct payment from the source of gross royalties due to music creators
through their PROs, will result in catastrophic losses to songwriters and composers due to
obfuscation and oversight inability and failure. Moreover, SGA also believes that this concession
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United States of America v. American Society of Composers, Authors and Publisher, No. 09-0539, 2010 WL 3749292
(2nd Cir. 2010).
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would all but guarantee the eventual economic collapse of the PRO collective licensing system that
for over one hundred years has served the needs of the U.S. music creator community.

As noted, even though SGA remains in virtually unanimous accord with the PROs on its other
positions regarding the Consent Decree and related legislative reforms, the remainder of SGA’s
Comments will be devoted nearly exclusively to detailing the reasons why the partial withdrawal
concession would ultimately destroy the ability of the PROs to continue in business. Partial
withdrawal would also irreparably harm the creators who make up the very class of citizens that the
U.S. Constitution and the U.S. Copyright Act seek to protect over the interests of copyright
assignees and users. SGA is particularly concerned that the support for partial withdrawal by the
PROs is apparently being directed by their major music publisher members, who together control
nearly 70% of the world’s music copyrights5, and whose threatened partial or full withdrawal
would likely compromise the PROs’ existence.

In sum, SGA has determined that allowing partial withdrawal would be devastating to creators and
PROs because it would likely cause four distinct categories of harm:

(1) the elimination of any semblance of transparency by music publishers in any direct performing
rights licensing deal of their choosing, enabling them to completely obfuscate licensing terms from
music creators including such crucial information as the inclusion of advances, administrative fees,
equity interests, and other remuneration in which music creators have a rightful expectation to
share;
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Tanner, John C. "Digital Music: In Search of Biz Model." Bloomberg Business Week. Bloomberg, 11 June 2007.
Web. 04 Aug. 2014.
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(2) the shifting of all low-overhead, high-yield collection and licensing functions from the PROs to
in-house music publishing staffs, leaving only the most costly, labor intensive administrative
functions to the PROs (and thereby shifting hugely burdensome, per transaction costs to the
remaining members within the PRO). Such a practice would result in the very opposite effect of
the cost-spreading benefits intended to be realized through the collective licensing process, and
would likely destroy the ability of the PROs to survive economically;

(3) the providing to music publishers of the means to recoup advances issued to music creators out
of an income stream (the writer’s share of performance royalties) for which the music publisher did
not bargain in setting the amounts of the advances and the terms of the publishing deals, and over
which it has had no expectation of control after more than a century of collective licensing
precedent, and;

(4) the introduction of chaos into the performing rights marketplace, with
a) co-writers of musical compositions left without a viable, cost-effective means by which
to collect their royalties under direct licenses issued by music publishers of their cocreators;
b) foreign writers being completely disenfranchised from the rights granted to them under
the rules of their local performing rights societies, with the ability of music creators and
PROs to exercise oversight concerning the licensing, royalty collection and distribution
process rendered a virtual impossibility; and
c) the expectation of a right to affiliate with the PRO of one’s choice completely removed
from the American music creator experience.
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II. DISCUSSION

A.

The Elimination of Transparency

The rights of music creators to receive fair compensation for the use of their creative works flows
directly from the mandate set forth in Article I, Section 8 of the U.S. Constitution, authorizing
Congress to enact laws to encourage the progress of science and the arts. U.S. Const. art. I, § 8.
Congress, pursuant to that mandate, has enacted laws setting forth protections for creators and
inventors starting with the Copyright Act of 1790, passed in the very first U.S. Congressional
session. Act of May 31, 1790, ch. 15, 1 Stat. 124.

One of the most valuable rights in the so-called “bundle of rights” granted to creators under the
copyright laws, as they have developed since 1790, has been the right of public performance. At
first, however, creators of musical compositions were not able to realize this critical value. The
exercise of performance rights by individual music creators and copyright owners in the 19th and
very early 20th centuries proved to be thoroughly unwieldy and almost wholly non-remunerative.
Columbia Broad. Sys., Inc. v. Am. Soc’y of Composers, Authors & Publishers, 400 F. Supp. 737,
741 (S.D.N.Y. 1975).

By the early 1900s, in fact, songwriters and music publishers had recognized that the widespread
performance of musical works would “render it impossible for individual composers and publishers
to enforce effectively their performance rights individually.” 2-8 Melville B. Nimmer & David
Nimmer, Nimmer on Copyright, § 8.19[A] (2010). The cost of “negotiating individual licenses for
performances of musical compositions in every restaurant, nightclub, concert hall and ballroom
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in the country” was found to be prohibitive. 2 Paul Goldstein, Goldstein on Copyright § 7.9 (3d ed.
2007).

Goldstein explains the genesis of the PROs in this context:

By 1914, writers and publishers of musical compositions concluded that, if they were to
enjoy the full economic measure of their performance rights, they would have to organize
into a single collecting society that could, for a flat fee, offer users the right to perform any
work in the society’s repertory, and then distribute the collected fees among society
members. Id.

Thus, in 1914 music creators and music publishers established the performing rights society
ASCAP, specifically to help music creators avoid the staggering costs of direct licensing and
marketplace monitoring, to enable the collection from users of fair market fees for their public
performance of music, and to ensure distribution of such fair market fees to creators and copyright
owners based upon actual or estimated use on a per musical composition basis.

Since the inception of ASCAP, and the subsequent establishment of BMI and a third U.S. PRO
known as SESAC, America’s songwriters have placed their trust in these PROs to collectively and
fairly enforce their public performance rights. In turn, the PROs have consistently acted to protect
the rights and financial security of creators.

The PROs have done so by enforcing the public performance right through the issuance of blanket
licenses to users, the pursuit of legal actions against unlicensed infringers, the collection of
royalties, and by ensuring the proper calculation of usage on which the distribution of such
10

royalties to creators and copyright owners is based. Perhaps of greatest significance in terms of
developing such trust, however, is the fact that the PROs distribute such earned royalties directly
and separately to the songwriter and the music publisher, from pooled royalties, the collection of
which has been based upon licensing arrangements the complete terms of which are transparent.

The result of the establishment of this transparent, direct payment, blanket license system has been
the development of public performance royalties into a crucial income stream for music creators,
frequently comprising the principal means by which songwriters and composers are able to make a
living as Congress and the Founders intended. The public has benefited enormously by this
system, as well, though the widespread availability of licensed music and the steady creation of
more and greater musical compositions by fairly compensated creators.

In connection with the activities of the PROs in their role as administrators of the public
performance right, a very distinct pattern of music industry custom and practice has developed.
Historically, most songwriters have assigned the rights in their musical works upon creation to
music publishers, which act on the songwriter’s behalf to license such works, collect royalties, and
monitor the marketplace for licensing opportunities and unlicensed uses. Music publishers split the
collected royalties with songwriters in agreed upon ratios, and frequently issue monetary advances
to music creators at the threshold of publishing agreements, recouping such advances against
royalties collected on behalf of the writer over the course of the agreement.

In this regard, one uniform practice over the past century has been the recognition that public
performance rights in the works that are the subject of a music publishing agreement will be
licensed and administered by a third party PRO on behalf of both the songwriter and the music
publisher, and that such PRO will pay royalties earned thereon in the agreed upon ratios separately
11

and directly to the songwriter and to the music publisher. This is especially true in regard to the
works of foreign music creators, whose musical works are often deemed assigned by law to the
creator’s local performing rights society, and sublicensed to ASCAP, BMI and SESAC through
various contractual arrangements between societies, not through deals between the creator and a
U.S. sub-publisher.

Though most music publishing agreements between U.S. songwriters and music publishers do not
specifically prohibit music publishers from licensing performance rights directly to users, virtually
every music publishing agreement concluded in the U.S. over the past one hundred years has made
reference to the fact that it is anticipated that such rights will be licensed and royalties paid directly
to each party by a PRO of which both the songwriter and music publisher are members.

In this regard, it should be noted that industry custom and practice have long dictated that the
musical performance right consists of one half “writer’s share” and one half “publisher’s share.”
The writer’s share is always paid directly by the PRO to the writer or his or her heirs. The
publisher’s share is sometimes paid in full to the music publisher (which then keeps or splits such
share with the songwriter according to the terms of the music publishing agreement), and
sometimes paid by the PRO—pursuant to the instructions of the parties—in partial shares directly
to both the music publisher and to the songwriter’s self-owned and administered business/
publishing entity. Through such industry custom and practice, music creators have been assured
that they will actually receive their earned royalties pursuant to the transparent terms of the
licenses issued. The role of the PRO in ensuring that payment is in fact delivered correctly to the
songwriter cannot be over-emphasized.
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A second and related issue of custom and practice, however, must also be noted as being far less
beneficial to music creators. Music publishers sometimes sub-license their entire catalogs to third
parties, such as administrators and sub-publishers in territories outside the U.S. To ensure that
their songwriters have no ability to share in the advances and monetary guarantees received by the
music publisher under such sub-licensing arrangements, music publishing agreements with
songwriters almost invariably and explicitly exclude the songwriter from participating in such
catalog-wide advances, providing that songwriters will be paid only when royalties are actually
earned on a title by title basis under such sub-agreements.

This is one of the most problematic areas of the songwriter-music publisher relationship, due to the
vast potential for abuse, especially in the area of direct blanket licensing of performing rights
where performances are extremely difficult to track on a per title basis outside of the structure of
the PROs. Under such a scenario, music publishers may receive and hold monies that may or may
not eventually be paid to the songwriters who created the works that are the basis for the advances
and guarantees negotiated by the music publishers in the first place. When the PROs are excluded
from the royalty licensing and distribution process, songwriters are prejudiced both by their
ignorance of the license terms negotiated with users by publishers, and by their inability to
calculate for themselves what they are actually owed on a title basis under such licenses.

Until recently, due to the customs and practices of the music industry regarding the roles of the
PROs, the rare issuance of direct performance licenses by music publishers was not a substantial
issue of concern for songwriters in regard to the sharing of advances and guarantees due to the
relatively de minimis amounts of royalties at stake. Now, however, glaring evidence has come to
public attention which illustrates that some music publishers may be increasingly using their
professed need to drastically expand their direct licensing of performing rights in order to gain
13

market value outside of the PRO Consent Decree structure for another, far more insidious reason:
to obfuscate licensing terms, and to re-direct money into their own coffers that might otherwise
have been payable to music creators as royalties.

Once again, SGA wishes to point out that it does not dispute the legitimacy of arguments that the
Consent Decrees are depriving both music creators and music publishers from realizing anywhere
near the full value of the performing rights in their copyrighted musical works, and emphatically
supports the four reforms discussed above in Section 1B of these Comments. However, as the
following testimony of Linus Barry Knittel (an executive of the copyright licensee DMX) revealed
for the very first time in Broadcast Music, Inc. v. DMX, Inc., 08 Civ. 00216 (LLS) [at 996-1000],
that the danger posed to music creators by the facilitation of direct licensing by music publishers
outside of the PRO collective licensing system is not only real, but palpable:

Question:

[W]e talked about the arrangement with Sony.

Are there other

publishers with whom DMX has entered into agreements where there are
advances?

Knittel:

Yes...There are a number of smaller publishers that we've given

advances to…

…Question:

Now you discussed this morning...how you actually went about

obtaining a direct license with at least Sony --one major-- correct? And
you talked about, I believe, the fact that there was an advance made that
totaled $2.7 million, correct?
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Knittel:

Question:

The advance was $2.4 million, I believe.

And there was a $2.4 million advance and a second agreement

that covered Sony's administrative expenses for $300,000, and that’s how
you get to the $2.7 million total, correct?

Knittel:

That's correct.

Were it not for this testimony, it is likely that no songwriter or composer (whether or not he or she
had or has works in the Sony music publishing catalog or in the EMI catalog recently acquired by
Sony) would ever have known that Sony had received advances and administrative fees from DMX
for the direct licensing of performing rights, let alone undisclosed remuneration worth $2.7 million.
Moreover, years later it remains unclear whether DMX advances and administrative fees were ever
shared with music creators by any music publisher, whether other remuneration in the form of
equity stakes and technology fees were paid by DMX to any music publisher, and which other
music publishers as noted by DMX received advances and fees other than Sony.

SGA believes it is highly likely that the DMX situation is the very tip of the iceberg concerning the
economic harm already done to music creators through the direct, opaque licensing of performing
rights by music publishers to numerous other licensees. Because of this, SGA urges DOJ not only
to reject concessions to music publishers to allow partial withdrawal from PROs (an action that will
inevitably increase the practice of direct licensing by permitting music publishers to exclude certain
lucrative categories of licensing while still retaining the right to unfairly take advantage of
collective licensing through the PROs), but to look closely at potential safeguards that might be put
in place to prevent the opaque nature of any direct licensing deals from depriving music creators of
the royalties due them from music publishers.
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Furthermore, SGA wishes to point out that despite announcements by some major music publishers
that they may continue to utilize the services of the PROs to distribute royalties to music creators
directly, even following the partial or full withdrawal of their catalogs, not a single such publisher
has announced that it intends to share with those PROs full and complete data concerning the
upstream terms of its licensing arrangements, including fees, advances and related contractual
benefits. That particular issue was one of the key subjects addressed in recent correspondence
between SGA and its international partners in the Music Creators North America ("MCNA")
alliance and the European Composers and Songwriters Alliance ("ECSA") on the one hand, and
ASCAP and BMI on the other. It is SGA’s firm belief that the views expressed in those written
exchanges are extremely relevant to DOJ's examination of the Consent Decrees, and attaches them
to these Comments as Exhibit 1. The content of this correspondence is self-explanatory as to the
problems and issues that have arisen as a result of the accelerated movement by music publishers
toward the direct licensing of performing rights.

B.

Cherry Picking and Cost Shifting Within the PROs

One of the most troubling aspects of the suggested partial withdrawal concession is that it would
give music publishers the ability to “cherry pick” those performing rights licenses it wishes to issue
directly, inevitably leading to the withdrawal by major publishers of most or all low-overhead,
high-yield licensing opportunities from the PROs, while leaving them with the most costly, labor
intensive and low yield licensing activities still to perform. The resulting steep rise in cost per
transaction rates to the PROs would severely impact their remaining, smaller music publishers and
writer members that rely exclusively on the PROs for their performing rights licensing, collection,
distribution and monitoring services. They would effectively now be subsidizing the costs of the
major publishers without the benefit of the efficiencies and savings intended by the collective
16

licensing system. This, in turn, would inevitably lead to a steep decline in net revenues distributed
by the PROs to their members, and eventually to the decline and disappearance of the PROs and
the sell-off of smaller publishing companies (which would no longer able to compete in the
marketplace) to the major music conglomerates.

This type of scenario has seemingly been played out before by the publishers in regard to the music
industry’s largest mechanical rights licensor, The Harry Fox Agency, Inc (“HFA”). Following the
apparent relaxation of HFA rules governing partial withdrawal of catalogs and rights by its music
publisher principals approximately ten years ago, SGA believes that the “cherry picking” by
publishers of their most lucrative mechanical licensing opportunities commenced in earnest. This,
in turn, is suspected to have led in part to a substantial decline in HFA revenue collections and
commissions, the undesirable shifting of cost per transaction burdens from the major publishers to
the smaller independents that continued to rely on HFA as their sole mechanical licensing,
collecting, distribution and monitoring agent, and most damagingly, the diminishment of HFA’s
ability to serve as a watchdog and auditor for music publishers and their songwriter assignors over
the activities of the major record labels (that, of course, own the major music publisher members of
HFA). SGA calls upon DOJ not to facilitate a repeat of that process in any way.

C.

The Recoupment of Music Creator Advances From Formerly Exempt Sources

Yet another highly damaging result for music creators that could stem from the extension of partial
withdrawal concessions to music publishers centers on potential, unanticipated and unfair changes
to the music community’s longstanding songwriter and composer advance structure.
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For the past century, music publishers have calculated advances to music creators at the threshold
of music publishing deals under the assumption that the songwriter’s share of performance
royalties (writer’s share and sometimes a retained portion of the publisher’s share) will flow
directly from the PRO to the writer and the writer’s self-owned business/publishing entity. As the
music publisher will therefore not be enabled to recoup the advance out of such shares paid directly
by the PRO, the amount of the advance to the songwriter is determined (and thereby diminished)
with this practice in mind.

It is highly likely that once music publishers regularly control the collection of the writer’s share
(including any related publisher’s share retained by the writer as co-administrator) of performing
rights income, the recoupment of advances out of that formerly sacrosanct royalty stream will be
initiated by music publishers though such a right was clearly never bargained for. This unfair
result would grant a double windfall to music publishers. The publisher would have succeeded
both in recouping any outstanding advance on a work more quickly, and in having acquired the
work for a reduced advance payment in the first place.

Once again, SGA calls upon DOJ not to facilitate this practice and result through partial
withdrawal concessions, which would be devastating to songwriters and composers.

D.

Chaos in the Performing Rights Marketplace

Finally, SGA would like to point out several of the other practical and enormously deleterious
effects of direct licensing of performing rights by music publishers, some of which are bound to
create the kind of marketplace chaos and instability that will inevitably lead to substantial
economic losses among songwriters and composers:
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1. Co-Writes
A survey of the most popular musical recordings in any given week in the United States reveals
that the vast majority are recordings of musical compositions created through the collaboration of
multiple songwriters or composers. This category of composition is known throughout the music
industry as a “co-write.” The Billboard Hot 100 Chart for the week of August 2, 2014, by way of
example, shows that just 7 of the 100 musical compositions represented were written by a single
writer, while 93% were co-writes. Some musical compositions that week had as many as 8-15 cowriters. The randomly chosen Billboard Hot 100 Chart for the week of April 14, 2012 contained
just 6 songs written by a single composer. This phenomenon has profound implications as to the
efficacy of a performing rights licensing system that relies upon direct licenses issued by just one
of the sometimes many co-owners of co-written musical compositions.

U.S. copyright law has been interpreted by the courts to create a “tenancy in common” among the
various co-owners of a work. (17 USC 201(a)). Thus, any co-owner may license an entire work on
a non-exclusive basis to a third party user (provided the value of the work is not thereby
destroyed), with the duty only to account to each co-owner for his, her, their or its (if it is a
corporation) share of the remuneration realized. In the context of performing rights licensing, the
complications of a system whereby a direct licensing publisher would have the responsibility to
account to multiple co-creators/owners with little or no information concerning such persons or
entities (or whether, for that matter, such persons or entities had licensed the user through their own
PRO or directly at different rates) would result in chaos, and worse, in most music creators never
getting paid. Even a system that allowed direct licensors to pay co-writer shares of royalties
through the PROs would suffer from a total lack of transparency, again resulting in music creators
never seeing their proper earnings or being able to monitor and audit the licensing music publisher
for lack of privity. Under such conditions, PROs would also be left with little ability to monitor the
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marketplace in any meaningful way, leading to enormous drops in collections affecting mainly
creators and small, independent music publishers. To foster the widespread institution of such a
system by making partial withdrawal concessions to music publishers would be a grave disservice
to the entire music creator community.

2. Foreign Works and Composers
Following a meeting in London on June 6, 2014 among representatives of SGA, MCNA, and The
Music Managers’ Forum (“MMF”), a UK based organization representing the interests of mainly
British recording artists (many of whom are songwriters and composers), MMF published a public
statement on July 15, 2014 illustrating the further complications and chaos that would result from
the broad adoption of direct licensing systems for performing rights in the U.S. Specifically, MMF
points out that music publishers, in fact, lack the authority to withdraw rights from the PROs on
behalf of foreign songwriters and composers:

Sony/ATV cannot withdraw any non-US writers’ works from the U.S. PROs and issue licences for
their work as they do not own the right in any songs written by any writer who is a direct member
of a PRO outside the USA. These non-U.S. writers assign their performing right directly and
exclusively to their local PRO on a global basis. The right is owned by the PROs who have the sole
authority to issue licences - to the exclusion of the writer and the publisher. These non-U.S. rights
are passed exclusively to the U.S. PROs by the non-U.S. societies….

The global network of non-profit PROs has served the consumer, the music users and the song
writing and publishing community well for over a century. Despite the challenges of the digital
environment, PROs provide economies of scale and streamlined licensing which keep transaction
costs manageable. Writers sit on their Boards and can influence policy. While the PROs may not be
perfect, they allow creators a voice and a direct income stream. Adjustments to this system
should be nuanced and carefully thought through. More importantly to our members’ clients,
solely national focus poses a grave threat to the livelihoods of every writer, American or not.
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Once again, SGA stresses that enabling the growth of a licensing system that would have profound,
negative effects on market stability, the ability of U.S. and foreign creators to control and monitor
the performed uses of their works, and that might engender harsh backlash from international
societies and other nations against American songwriters and composers presents a serious threat to
the survival of the American music creator community. It is SGA’s belief that the views expressed
by MMF in its public statement are extremely relevant to DOJ's examination of the Consent
Decrees, and SGA attaches them to these Comments as Exhibit 2.

3. The Right of American Music Creators to Affiliate With the PRO of their Choice
As noted earlier in these Comments, “virtually every music publishing agreement concluded in
America over the past one hundred years has made reference to the fact that it is anticipated that
such rights will be licensed and royalties paid directly to each party by a PRO of which both the
songwriter and music publisher are members.”6

For over a century, in other words, every American songwriter and composer from George
Gershwin, Yip Harburg and Duke Ellington to Dolly Parton, Bob Dylan and Beyoncé have had a
more than reasonable expectation that they would forever be able to rely on the protections of their
PRO of choice as their right, to protect them and their most vital stream of income. Suddenly,
however, in 2014, U.S. music creators are being told that is not the case. Major music publishers
have asserted that they may unilaterally disenfranchise songwriters and composers from their PROs
as to musical works controlled by those publishers, and that there is nothing those music creators
can do about it.

6

“Amicus Brief of the Songwriters Guild of America.” Broadcast Music, Inc. v. DMX Inc.10-3429-cv. U.S. District
Court for the Southern District of New York. December, 2010.
21

SGA does not subscribe to that theory, nor does it believe that a vast majority of American
songwriters and composers do either. In fact, SGA believes that the attempted withdrawal of rights
by music publishers from PROs, including the writer’s shares attached to those rights, will result in
widespread litigation initiated by the creator community. Such a scenario would be nothing short
of disastrous. In the face of potentially hundreds of breach of contract lawsuits against the music
publishers, as well as international outrage led by foreign composer groups and their local
societies, there would be a terrible chance for the collapse of performing rights royalties as a viable
income stream, concomitant damage to the already diminished viability of music creation as a
means to earn a living in the U.S., and the disappearance of the American PROs themselves.

Once again, SGA implores DOJ to address the enormous inequities of the Consent Decrees as
quickly and efficiently as possible, without creating the means for music publishers to more easily,
through partial withdrawal, disenfranchise American creators from their PROs.

III.

Conclusion

SGA believes that the Consent Decrees to which the PROs remain subject are severely in need of
modification in order to mitigate the unfair economic results that have devastated the songwriter
community.

Moreover, SGA agrees with the PROs about: (1) the need to shift performance royalty rate-setting
from rate court judges to private arbitrators; (2) the imperative for recognition of an evidentiary
presumption that direct, arms-length, transparent licenses voluntarily negotiated by copyright
holders who have withdrawn rights from a PRO provide the best evidence of reasonable market
rates; (3) the related Congressional adoption of the “willing-buyer/willing seller” standard in rate
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setting for musical compositions, and; (4) the extension to PROs of the ability to license bundled
rights beyond the singular right of public performance to new media services.

There is one very important area where SGA diverges from the PROs; SGA has determined that
the granting of partial withdrawal concessions to music publishers would spell the ruin of the music
creator community because of four distinct categories of harm that such action would likely cause,
by unnecessarily making direct licensing of performing rights a viable and attractive option for
music publishers under any circumstances:

(1) the elimination of any semblance of transparency by music publishers on any direct
performing rights licensing deal of their choosing, enabling them to completely obfuscate
licensing terms from music creators including such crucial information as the inclusion of
advances, administrative fees, equity interests, and other remuneration that music creators
have a rightful expectation to share in;

(2) the shifting of all low-overhead, high-yield collection and licensing functions from the
PROs to in-house music publishing staffs, leaving only the most costly, labor intensive
administrative functions to the PROs (and thereby shifting hugely burdensome, per
transaction costs to the remaining members within the PRO). Such a practice would result
in the very opposite effect of the cost-spreading benefits intended to realized through the
collective licensing process, and would likely destroy the ability of the PROs to survive
economically;

(3) the providing to music publishers of the means to recoup advances issued to music
creators out of an income stream (the writer’s share of performance royalties) for which
23

the music publisher did not bargain in setting the amounts of the advances and the terms of
the publishing deals, and over which it has had no expectation of control after more than a
century of collective licensing precedent, and;

(4) the introduction of chaos into the performing rights marketplace, with
a) co-writers of musical compositions left without a viable, cost-effective means by
which to collect their royalties under direct licenses issued by music publishers of
their co-creators;
b) foreign writers being completely disenfranchised from the rights granted to them
under the rules of their local performing rights societies, with the ability of music
creators and PROs to exercise oversight concerning the licensing, royalty
collection and distribution process rendered a virtual impossibility; and
c) the expectation of a right to affiliate with the PRO of one’s choice completely
removed from the American music creator experience.

As the sole, non-conflicted organizational representative of the interests of American and
international music creators, SGA thanks the DOJ for this opportunity to comment.

Respectfully submitted,
The Songwriters Guild of America
Rick F. Carnes, President
Songwriters Guild of America
5120 Virginia Way, Suite C 22
Brentwood, Tennessee 37027
Charles J. Sanders, Counsel
Attorney At Law, PC
29 Kings Grant Way
Briarcliff Manor, NY 10510
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EXHIBIT 2
British Music Managers Forum Responds to Sony/ATV’s Letter to US Songwriters

15 July 2014

The Music Managers Forum shares the concerns expressed by Sony/ATV as to the complexity of licensing
systems in the USA and worldwide. Part of the problem is indeed the constraints in the USA on licensing
negotiations imposed by the outdated Consent Decrees that govern ASCAP and BMI and prevent them
securing a fair market rate for their members. That the US Department of Justice is currently reviewing
the Consent Decrees is a positive development.

However, on behalf of our songwriter clients, the MMF is alarmed at the suggestion by any music
publisher, especially one with such considerable market power as Sony/ATV, that they would withdraw
from the performing right organisations (PROs) and attempt to issue licences directly to US users thus
complicating licensing.

Sony/ATV cannot withdraw any non-US writers’ works from the US PROs and issue licences for their work
as they do not own the right in any songs written by any writer who is a direct member of a PRO outside
the USA. These non-US writers assign their performing right directly and exclusively to their local PRO on a
global basis. The right is owned by the PROs who have the sole authority to issue licences - to the
exclusion of the writer and the publisher. These non-US rights are passed exclusively to the US PROs by the
non-US societies.

Publishing contracts outside the USA only give the publisher a right to share in the revenue from the
performing right, but not ownership of the right itself. For example, as long as The Beatles, the Rolling
Stones, Coldplay, Jean Michel Jarre and Adele etc. continue as members of their local PRO, no US publisher
can issue licences for their work. As far as we're aware, the letter from Sony/ATV was not sent to non US
writers, once again highlighting the complications posed for licensees of territorial posturing in a global
digital marketplace.
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While the MMF is wholly sympathetic to Sony/ATV’s frustrations, the threat of withdrawal is an issue for
the entire global community of composers and societies. There are at least four other reasons why US
withdrawal and direct licensing are a risk to writers’ livelihoods.
1. Potential licensees will still have to go via the PROs as well as the publishers which could lead to
differential pricing and more complicated and more costly transactions.
2. Writers’ contracts routinely state that they are not entitled to be paid a share of revenue that is
paid as advances, lump sums or is not able to be “directly and identifiably” attributed to their
work. How confident can writers be that they will be paid their shares of direct licence monies?
3. Co-writing songs is a common practice. How does a co-writer signed to a different publisher get
paid when his writing partner is signed to a publisher who is issuing direct licences? He has no
contractual relationship with his partner’s publisher to rely upon.
4.

The PROs allocate unique identifiers to each song or composition (the International Standard
Works Number or ISWC). These have now been allocated to over 95% of the world’s musical
works and their use across the globe ensures that usage and works are correctly matched and
writers paid what they are entitled to be paid. Many music publishers operate their own, different
identifiers. The lack of common work identifiers between publishers and the PROs complicates
revenue allocation.

The global network of non-profit PROs has served the consumer, the music users and the song writing and
publishing community well for over a century. Despite the challenges of the digital environment, PROs
provide economies of scale and streamlined licensing which keep transaction costs manageable. Writers sit
on their Boards and can influence policy. While the PROs may not be perfect, they allow creators a voice
and a direct income stream. Adjustments to this system should be nuanced and carefully thought through.
More importantly to our members’ clients, solely national focus poses a grave threat to the livelihoods of
every writer, American or not.7

7

Once before Sony/ATV led the charge with a direct licence to a US music service. The result has been a disaster for the whole

music community. Every song writer and music publisher in the world is still paying back US $150 million to background music
services in the US as a result of an ill-advised direct licensing deal concluded by Sony/ATV and other independent publishers in the
US. These direct licences were agreed at a fee 70% less than the licensee was paying via the PROs!
It is a matter of public record that Sony/ATV accepted an advance of US$2.3 million and an administration fee of US$400,000 from
DMX, a major US background music service. Buried in the agreement was a per location licence fee that was 30% of what DMX
was paying the PROs. Bad for business? Not for DMX. The US Rate Court proceedings that followed had the effect of reducing the
licence fee for every background music service in the USA. The global music community is still refunding the licence fees to
background music services in the USA as a result and licences going forward sit at 30% of the former PRO value. Writers and
publishers will never recover from the damage to the value of their royalty income in this sector of the market. .
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