Page 1
U S. COPYRI GHT OFFI CE

+ + + + +

MUSI C LI CENSI NG STUDY PUBLI C ROUNDTABLE

+ + + + +

MONDAY
JUNE 16, 2014

+ + + + +

The Music Licensing Study Public
Roundt abl e was held at the UCLA School of Law,
Conference Room 1314, 385 Charles E. Young
East, Los Angeles, California, at 9:00 a.m,
Jacqueline C. Charleswrth and Sy Dani e,
Moder at ors, presiding.

U S. COPYRI GHT OFFI CE STAFF PRESENT:

JACQUELI NE C. CHARLESWORTH, General Counsel
and Associ ate Regi ster of Copyrights

SARANG " SY" DAMLE, Special Advisor, Ofice of

t he General Counsel

STEVE RUE, Attorney-Advisor, Ofice of the

Gener al Counsel

Neal R. Gross and Co., Inc.
(202) 234-4433 Washington DC www.nealrgross.com



Page 2

SESSI ON ONE

PAUL ANTHONY, Runbl efish

ED ARROW Universal Misic Publishing
JOHN BARKER, | PAC

KEI TH BERNSTEI N, Crunch Digital

ERIC D. BULL, Create Law

| LENE GOLDBERG Attorney

ERI C HARBESON, Music Library Association
ASHLEY | RN N, The Society of Conposers &
Lyricists

SHAWN LEMONE, ASCAP

LEONARDO LI PSZTEI N, YouTube/ Googl e
DENNI S LORD, SESAC

STEVEN MARKS, RI AA

JENNI FER M LLER, Audi o Socket

HEL NE MUDDI MAN, Conposer/ CEO Hol | ywood
Elite Conposers

VI CKI E NAUMAN, Cr ossBor der Wr ks

JOHN RUDCOLPH, Music Anal ytics

SESSI ON TWO

PAUL ANTHONY, Runbl efish LAWRENCE J. BLAKE,
Concord Music ERIC D. BULL, Create Law
JOHN CATE, Anerican Music Partners | LENE
GOLDBERG, Attorney

DEBORAH GREA/ VES, Label Law, Inc.

GARY R GREENSTEIN, W/l son Sonsini Goodrich
& Rosat i

ERI C HARBESON, Music Library Association
RUSSELL HAUTH, National Religious
Broadcasters Misic License Commttee
ASHLEY | RN N, The Society of Conposers &
Lyricists

TEGAN KOSSOW CZ, Universal Misic G oup
STEVEN MARKS, RI AA

HEL NE MUDDI MAN, Conposer/ CEO Hol | ywood
Elite Conposers

BRAD PRENDERGAST, SoundExchange, | nc.

LES WATKI NS, Muisic Reports

Neal R. Gross and Co., Inc.
(202) 234-4433 Washington DC www.nealrgross.com



Page 3
SESSI ON THREE

ED ARROW Uni versal Music Publishing JOHN
BARKER, | PAC

KEI TH BERNSTEI N, Crunch D gital LAWRENCE J.
BLAKE, Concord Music Tl MOTHY A. COHAN,

Peer Musi ¢

GARY R GREENSTEI N, W1 son Sonsini Goodrich
& Rosat i

RUSSELL HAUTH, National Reli gi ous Broadcasters
Musi ¢ Li cense Committee

DI NA LAPOLT, D na LaPolt P.C.

LEONARDO LI PSZTEI' N, YouTube/ Googl e

STEVEN MARKS, RI AA

JENNI FER M LLER, Audi o Socket

JOHN RUDOLPH, Music Anal ytics

JASON RYS, W xen Muisic Publishing

GARRY SCHYMAN, The Soci ety of Conposers &
Lyricists

LES WATKI NS, Music Reports

SESSI ON FOUR

ED ARROW Uni versal Misic Publishing JOHN
BARKER, | PAC

TI MOTHY A. COHAN, Peer Musi c

| LENE GOLDBERG, Attorney

DEBORAH GREA/ VES, Label Law Inc.

GARY R GREENSTEIN, W/ son Sonsini Goodrich
& Rosat i

RUSSELL HAUTH, National Religious

Br oadcasters Music |icense Commttee
ASHLEY RWN, The Society of Conposers &
Lyricists

DI NA LAPOLT, Dina LaPolt P.C.

DENNI S LORD, SESAC

STEVEN MARKS, RI AA

HEL NE MUDDI MAN, Conposer/ CEO Hol | ywood
Elite Conposers

JOHN RUDOLPH, Music Anal ytics

JASON RYS, W xen Misic Publishing

CHARLES J. SANDERS, SGA

Neal R. Gross and Co., Inc.
(202) 234-4433 Washington DC www.nealrgross.com



Page 4
SESSI ON FI VE

PAUL ANTHONY, Runbl efish

KEI TH BERNSTEI N, Crunch Digital

ERIC D. BULL, Create Law

| LENE GOLDBERG, Attorney

DEBORAH GREA/ VES, Label Law Inc.

GARY R GREENSTEIN, W/ son Sonsini Goodrich
& Rosat i

RUSSELL HAUTH, National Religious Broadcasters
Music |icense Conmittee

ASHLEY | RW N, The Society of Conposers &
Lyricists

TEGAN KOSSOW CZ, Universal Misic G oup
LEONARDO LI PSZTEI' N, YouTube/ Googl e DENNI S
LORD, SESAC

JENNI FER M LLER, Audi o Socket

HEL NE MUDDI MAN, Conposer/ CEO Hol | ywood
Elite Conposers

JOHN RUDOLPH, Muisic Anal ytics

JASON RYS, W xen Misic Publishing

LES WATKI NS, Music Reports

Neal R. Gross and Co., Inc.
(202) 234-4433 Washington DC www.nealrgross.com



Page 5

AGENDA

Page
I nt roducti ons and Openi ng Renarks 6
Current Licensing Landscape 13
Sound Recor di ngs 93

Musi cal Works -
Reproduction and Distribution 160
Fair Royalty Rates and Platform Parity 233
Dat a St andar ds 296
Day One Wap-Up 370

Neal R. Gross and Co., Inc.
(202) 234-4433 Washington DC www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

Page 6
P-ROGCEEDI-NGS

9:08 a.m

M5. CHARLESWORTH: Al right. |
think we'll begin. Good norning, everyone, and
wel cone to the second of three roundtables to
di scuss the nusic |licensing marketpl ace and
how it mght be inproved. I'mvery grateful to
see that we have sone repeat custoners here,
but al so nmany new f aces.

| think I speak for nost, if not
all of the national attendees and participants
there when | say that we had a series of very
productive di scussions there, and I think the
enphasis there is the fact there really was a
di scussion, and there was a heal t hy exchange
of i deas.

Certainly not everyone agreed on
everything, but | really felt that people were
talking in a candid way about ways that we
m ght i nprove our nusic licensing structure,
which many think is in need of substanti al

i nprovenent. O course, Nashville is a |ot
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nore civilized than Los Angel es, |et al one New
York. So we're working our way up the | adder,
but we really hope we can mai ntain, you know,
the type of discussion we had in Nashville,
because ultimately I think it's in everyone's
interest -- not to nention the interest of the
public and everyone who | oves nusic, to try
and do what we can to fix what's broken in our
system

As | noted earlier in Nashville,
we at the Copyright O fice have been very
i npressed with the | evel of witten commentary
we received. | nean, sone of the papers were
| ong. They were carefully researched and even
footnoted. They did kill a couple of ny
weekends, but | really felt they were
extrenely valuable to read through. They
certainly offered a variety of perspectives,
but | think they were all -- all the comments
were done very carefully and we really
appreciate that, and we'll certainly be taking

theminto consideration as we nove forward, as
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wel | as what devel ops in these roundtabl es.

| wanted to highlight a few of the
thenmes that energed in the Nashville sessions,
for the benefit of those who weren't there.
First, it seens, based on the discussions
there, that many believe that our system of
music licensing is not working very well,
either for creators or users.

Al t hough the century-old Section
115 license and 75 year-old consent decrees
have perforned i nportant functions over tine,
and have al so been anended to sone extent,
many believe that they haven't kept pace with
the current needs of the nmarketplace, where
users may need to license mllions of work at
a time, and a range of different product
of ferings to conpete.

Many perceive inequities in the
rates and rate-setting processes that are
attached to these proceedi ngs, and the fact
that the rates are set through different

foruns and under different standards. But |

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 9

thi nk the question before us then is assum ng
we were to nodify this systemin sone way, or
even reinvent it entirely, what should take
its place?

On the one hand, songwiters and
musi ¢ publishers seemto be saying that free
mar ket negotiation is at |east part of the
answer, and record | abels largely operate
today in that space already, although not
entirely. But at the sane tine, there are many
who think there may be a need for sone --
there's still an ongoing need for collective
licensing, for reasons of efficiency and to
meet the needs of smaller market participants.

So the question is, or one
question | think that we should be thinking as
we tal k through these issues is can -- is
there sone way to reconcile those two, those
two approaches, or should one take precedence
over the other?

Second, there seens to be a fair

anount of interest in bundling rights and in
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i censing, for exanple, nmechanical and
performance rights together, and perhaps al ong
wi th the correspondi ng sound recording rights.
I think a question there is, is this sonething
we coul d achi eve?

Third, there was general
agreenent, at least in principle, to the
concept that nusic creators deserve fair
conpensation for their work. So the question
in that regard is what |egal or structura
changes woul d be necessary to acconplish this
i f any, and how can you ensure sufficient
transparency in the processes, the
di stribution processes and in ownership of
copyri ghted works?

And finally, and the reason |I'm
sitting here today, is what should the role of
governnment be in all this or not? What was
especi al ly encouragi ng about the Nashville
sessions was the fact that the discussion, as
| nmentioned, was truly a dialogue, and at the

concl usion, at |east some of those in
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attendance reported a glimer of hope, a
rather rare outcone in any discussion of
copyright |aw these days.

| attend many of them so | know.
I hope we can build on that initial experience
in the two days ahead of us here. Before we
begin, | want to express our gratitude to the
UCLA School of Law and in particular
Prof essors David N mrer, over there, and Nei
Net anel .

Did | pronounce your nane
correctly?

Ckay. As well as Ms. Cassie Reyes,
who | think was floating around here earlier
and really did a | ot of the coordination on
the room W' re very grateful for them that
they were able to give us this very nice
setting to have this discussion.

You know, the fate of the nusic
I ndustry is in your hands, at |east for a
couple of days. | also want to introduce ny

staff, who have traveled out here with ne. Sy
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Dam e, Special Advisor to the General Counsel

and Steve Ruwe, Senior Attorney-Advisor in our
of fice, who has spent many years worki ng on
many of these nusic issues at the Copyright
Ofice, and they wll be hel pi ng ne noderate
sone of the panel discussions.

A few housekeepi ng matters. You
each have a table tent. If you wish to speak
if you can just turn it over on its side, and
we Wil try to call on you roughly in the
order that you turn themover. |If for sone
reason |' moverl ooki ng you, you know, waive
your hand, do sonething noticeable.

This is being transcri bed. So
pl ease speak into the m crophone and one at a
time. The transcripts will eventually be
posted on our website. It takes a while to do
that, though, because we all ow people to read
t hem and nmake corrections and so forth.

At the end of tonorrow, we'l]l
provi de an opportunity for observers who w sh

to offer comments for the record, to do so.
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Steve wll have a sign-up sheet for that
tonorrow or maybe even today. If that's
sonet hi ng you want to do, see Steve and we'l|l
make arrangenents for you to speak at the end
of the day tonorrow.

Most inportantly, | hope you use
this as an opportunity to |isten and respond
to each other and each other's thoughts, and
to think creatively about the future, because
this is really a very inportant discussion,
and | think we have an opportunity to get sone
t hings right.

So wi thout further ado, we'l]l
begin the first panel, which is addressed to
the Current Licensing Landscape. |If people
could go around the room introduce thensel ves
and explain their affiliation or their
interest in the subject nmatter, that would be
great. |I'll start with you, M. Rudol ph.

MR, RUDCLPH: John Rudol ph, Music
Anal ytics. First panel, |icensing and

i nvestnent in the market, current state of the
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copyright law, current -- what's happening
currently in the market, regardl ess of what
the copyright lawis. Those are of interest.

M5. CHARLESWORTH: Ckay. Denni s.

MR LORD: |I'm Dennis Lord, SESAC,
and this is fundanental to our existence. So
that's why we're interested.

M5. CHARLESWORTH: Can't get nuch
bi gger than that. Ckay, M. Marks.

MR, MARKS: Steven Marks for the
Recordi ng I ndustry Associ ation, representing
our menbershi p.

M5. CHARLESWORTH: Ckay. M.
Li psztein.

MR, LI PSZTEIN: Leo Lipsztein. | am
a product attorney at Google. | work on issues
relating to Google's use of nusic and across
Its product, and obviously Google is a large
consuner of nusic and licensor of nusic. So
I"'minterested in how we operationalize al
t hat awesone stuff.

M5. CHARLESWORTH: Great. M.

Neal R. Gross and Co., Inc.
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[ rw n.

MR ITRANN Ashley Irwin. | amthe
presi dent of the Society of Conposers and
Lyricists. Qur organization is over a thousand
of A/V conposers in the film television,

vi deo gane, and nost recently theater
I ndustries, and we primarily work in a work
for hire situation.

So I"'minterested in making sure
there's sone sort of control of our copyrights
in the witer's share aspect of that.

M5. CHARLESWORTH: M. Har beson.

MR, HARBESON: |'m Eric Harbeson
fromthe Music Library Association. Qur
principle interest here is to ensure that any
l'icensing regine that noves forward is one in
which libraries can operate, and that's what
we're -- our principle interest is.

M5. CHARLESWORTH. M. Bul |.

MR, BULL: Good norning, Eric Bull.
| have a small entertainnent |aw practice in

M nneapolis, and | believe |I'mhere

Neal R. Gross and Co., Inc.
(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 16

representing the -- what were known as fl yover
countries in smaller markets and i ndependent
artists as they are inpacted by the decisions
and their ability to participate in the narket
as it exists.

M5. CHARLESWORTH: Ckay. Ms.
ol dber g.

M5. GOLDBERG Hi. I'm Il ene
ol dberg, and I'mat | M5 Consulting, and |

represent copyright owners. That's
my interest.

M5. CHARLESWORTH: Ckay. M.
Ber nst ei n.

MR, BERNSTEIN: |I'mKeith
Bernstein, founder of Crunch Digital. |I'mhere
because |'minterested to | earn about what
reporting considerations are going to be nade,
as it relates to the successful business
nodel .

M5. CHARLESWORTH: Ckay. M.
Bar ker .

MR BARKER: John Barker, C earBox

Neal R. Gross and Co., Inc.
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Ri ghts, which is an i ndependent adm nistration
conpany. I'mreally here representing a new y-
formed group in Nashville of independent
publ i shers called | PAC

M5. CHARLESWORTH: Ckay, M. Arrow.

MR, ARRON Hi. Ed Arrow, Universal
Musi ¢ Publishing, and we represent the rights
of songwiters, and are interested in nmaking
sure that they're fairly conpensated for their
creativity.

M5. CHARLESWORTH: Ckay, great.

Well, this sounds |Iike a very good
group of people to discuss sort of the first
broad topic, the current nusic |licensing
| andscape, and | think I1'd like to sort of go
around the room and get your thoughts on if
there's one thing that is nost in need of
fixing, what is it and why? No volunteers. M.
Bar ker .

MR, BARKER: You know | wouldn't --

M5. CHARLESWORTH: There you go.

You woul dn't |et ne down, okay.

Neal R. Gross and Co., Inc.
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MR. BARKER: Wel| as you've heard

me say before, and this is one small part of
this, but in our opinion, independent
publ i shers or really any publisher's nusic
conposition owers are not being served
correctly by Section 115 and the conpul sory
i censes under that.

As we know, Section 115 cane about
in 1909 for reasons totally different than
they're being used today. There are a | ot of
hol es we could shoot in 115, such as notices
not being done correctly for conpul sory
| i censes; only one owner being served that
noti ce or being paid and other owners being
responsi bl e to make those paynents.

So our group is interested in
| ooking at alternatives to 115, and actually
getting rid of 115, which is today primarily
being used as a rate-setting nechanism as
wel | as a process for licensing. W think we
can cone up wth a better process, and we

think free market is better for a setting.
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M5. CHARLESWORTH: Ckay. M.

Har beson.

MR. HARBESON: So if the question
Is one thing that needs to be changed above
all others, from our perspective the nost
serious problemwth nusic licensing today is
the services that offer nusic that is being
offered only as digital downl oad using end
user |license agreenents, to which libraries
are incapable of entering into, and which even
If we were able to enter into, then would
foreclose any traditional |ibrary uses, such
as lending and preservation and things |ike
t hat .

There are nodel s out there which
do not use very restrictive end user |icense
agreenents, but the dom nant players, your
I Tunes, your Amazon, nmake nusic available in
ways that libraries can't use them When the
music is only available through these
services, and we have lists of nmusic which is

made avail abl e only through these services,

Neal R. Gross and Co., Inc.
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then libraries can't acquire them libraries
can't do the good work that they are doing in
sel ecting, nmaking nusic available for their
patrons, preserving it for the future and the
l'i ke.

| think that there is a solution
to this. There are probably many solutions to
that. | don't know what the best solution is,
but | would be interested in exploring that.

M5. CHARLESWORTH: Okay. M. Arrow.

MR ITRWN Yes. | just want to
foll ow up on what John was sayi ng about 115,
and | agree with him that there's no need for
115 anynore. It is, you know, archaic or even
unnecessary, nmay never have been necessary. W
think free market solutions wll serve better,
and there's precedent for that in Canada.

They had a conpul sory |icense
rate, and about 15 years ago they aboli shed
it, and the record conpani es and publishers
got together and created a rate structure and

a framework that still works today. There's

Neal R. Gross and Co., Inc.
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al so precedent in the United States for record
conpani es and publishers negoti ati ng.

There's the late fee MU, anong
ot hers, and al so the negotiation between
record conpani es, publishers and digital
services for interactive streamng rights. So
we think there's a | ot of precedent that
negoti ati on between the stakehol ders worKks
better than governnent regul ation.

M5. CHARLESWORTH: Ckay. M.
Li psztein.

MR LIPSZTEIN. Al right. So this
responds in part to what M. Arrow and M.
Barker said. Fromthe digital service provider
perspective, | think the main issue that we're
seeing is the absence of conprehensive and
accurate ownership information, particularly
W th respect to conpositions.

In the space where legitimte
vi sual services are operating, the sane
services who want to pay license fees, we

absolutely need the Section 115 license in

Neal R. Gross and Co., Inc.
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order to operate at scale and to be able to
l'i cense at scal e.

But what we ultinmately need is
I nformati on about who owns what, so that we
can actually operationalize that |icense and
make sure that folks get paid. W don't think
that getting rid of the license is the right
appr oach.

We want services, the new services
to be able to cone into the market and offer
musi ¢ to end users quickly and effectively,
and the Section 115 licensing framework, |
t hi nk, hel ps

acconpl i sh that.

But what we need is the right data
to operationalize those licenses and nake them
real .

M5. CHARLESWORTH: Okay. M. Marks.

MR, MARKS: | would follow up on
t hose coments of M. Arrow, M. Barker and
M. Lipsztein, as well as the opening coments

about Section 115 and the nusical work
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licensing regine in general. There does seem
to be sone consensus that what we have now
doesn't work and it needs to be fixed in some
way, shape or form

| agree that sonme of the thenes
that canme out of Nashville were, you know,
bundling of rights, the need for collective
i censing on sone |level, but ensuring fair
mar ket value. As was said, | think the trick
Is totry and figure out how to reconcile
those, to ensure that all of themare goals
that are achieved in any new systemthat we
m ght devel op.

We obviously put out an idea that
we can expound upon, you know, later to do
this. It's just an idea. Consistent wth what
M. Arrow said, it's really an idea for all of
us, the stakeholders to get together, to try
and figure this out, and then propose
sonething to policymkers that woul d work and
that could be operationalized, so that

services can get the licenses they need.
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Consuners get access to nore
servi ces through hopefully nore fundi ng and
therefore the innovation that occurs from
that, and creators are all getting paid fair
mar ket val ue and hopefully nore is avail abl e
to themas a result of the |icensing
efficiencies that take place.

M5. CHARLESWORTH: Ckay. We haven't
-- Ms. Naunman has joined us. Do you want to
just explain who you are?

M5. NAUMAN. Sure, yeah. H . |I'm
Vi cki e Nauman, and | nost recently was | eading

the U S. business for 7Digital in
the UK. |'ve since |left the conpany, but it's
a nusic platformthat enables conpanies to
cone to market with legally |Iicensed nusic
services, and | have a long history in nusic,
worked in a lot of different digital services,
wor ked in a SONOS devi ce manufacturing conpany
and terrestrial radio.

So I've worked in nusic from nmany,

many different angles, and ny interest in
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being here is | spent the last four and a half
years trying to get nusic services |icensed,
and it's, you know, it's really, really
conplicated, and | feel like there's a |ot
nore noney for the industry, if we can find a
better path and a sinpler path with the rights
into the marketpl ace.

Sol'mreally interested in this
and very, very pleased that these roundtables
are happeni ng. M5. CHARLESWORTH Ckay,
t hank you, and | think you -- maybe |I'm --
what we were tal king about is what's our
bi ggest concern about the current |icensing
process, and | think you may have alluded to
that. But if you want to add to that, since
you know, you nentioned the difficulty of
i censing and what is your -- in your Vview,
what is the --

Sort of if you had to nane one
I ssue, what's the biggest issue?

M5. NAUMAN: | think the biggest

Issue is that right now, and | have -- you

Neal R. Gross and Co., Inc.
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know, when | worked in radio -- there was --
It was a nuch sinpler m x of conpanies that
wanted to do things with nusic. In the

I ndustry now, the distribution is largely in
t he hands of technol ogy conpani es.

So technol ogy conpanies, while we
all know Googl e, Amazon, Apple, the really big
ones who stuff up for this, there's a really,
really w de swath of application devel opers,

m d- si ze conpani es and what they want to do is
in order for themto decide whether to do
sonething wwth nusic, they -- or any nedia
type -- they need to be able to put it in a
spreadsheet, and they need to be able to
understand their costs, their risks and their
time to market.

You can't do that. You absolutely
can't do that. So there's a -- | feel like the
whol e industry is at a risk, because a | ot of
conpani es are just bypassing nusic, and
they're just choosing to do other nedia types.

| live here in LA and | can't
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count the nunber of conpanies that have said
oh, we've decided to skip nusic. | know we
tal ked to you a few years ago, but we did a
deal wi th Paranount, because it was easier.

So | think there's -- | think that
there is a risk when technol ogy conpani es that
are very linear, have to try to nake a
deci si on on whether to go down a path of doing
a legally licensed nusic service before they
understand what their costs are, what their
ri sks are, or when they m ght be able to take
It to market.

So that's a bottleneck that |
really feel like is -- needs to be addressed,
and | think there's nore noney there for the
I ndustry.

M5. CHARLESWORTH: Thank you, we've
al so been joined by Ms. Muddiman. Did | say
that correctly?

(Of mc coment.)

M5. CHARLESWORTH: |'m sorry.

MS. MUDDIMAN: |'msorry | was
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| at e.

MS. CHARLESWORTH: No. You're not.
W started actually the panel a few m nutes
ahead of tine, because ny remarks, ny opening
remarks were shorter. So thank you for joining
us.

W're just -- if you want to
explain your interest in the subject matter,
and your, you know, who you represent at the
table, that would be great, and then feel free
to comment on sort of what you see the biggest
I ssue confronting the nmusic |icensing process
I s today.

M5, MJUDDI MAN: |' m Hel ene Muddi man.
I'"'ma songwiter and a conposer, and |I'mon
the board for the SCL, and | have a conpany
cal l ed Hol | ywood Elite Conposers. | guess the
problemw th copyright, is when we feel as
artists and copyright owners that we're often
conprom sed into forcing to sell our
copyright.

That's one of our nmjor issues.
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When | was in England working, we
were protected, as we weren't able to sell the
whol e of our copyrights, whereas here, work
for hire neans that we're often conprom sed by
being forced to sell our copyright.

That's one of ny mmjor issues.
Sorry. I"'msort of just getting up to speed.

M5. CHARLESWORTH: No, no, no, no.
| didn'"t nean to put you -- you can, you'l
have plenty of tine to coment later if you
want. But | didn't nean to put you overly on
the spot. But I"'minterested to know, when you

say "sell your copyright," can you explain to
peopl e what that neans and what the
inplications are for you as a conposer?

M5, MJUDDI MAN: Wl |, having cone
from Engl and, we were protected, so that we
were not allowed to sell nore than 50 percent
of our copyright to a publisher, and it was
against the law, nore or less, to be able to

-- nobody was allowed to force you to sel

nore than 50 percent.
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So you al ways had a cushion, that
even if you were in a very conprom sed
situation where you had no power and were
being coerced by a third party -- whether it
be a TV conpany or a filmconpany or a
publ i sher, at |east you knew t hat worse case
scenario you're still going to have 50
percent. M5. CHARLESWORTH Okay. But here in
the U S., you're suggesting it's a different
syst enf?

M5. MJUDDI MAN: Yeah. Here in the
U S, work for hire neans that you can
actually be forced to have the other conpany,
li ke a studio |Iike Paranmount or Disney, can
sonetines, you know, force you to just do a
work for hire situation. | nean Ashl ey knows
nore about the ins and outs of that.

M5. CHARLESWORTH: Ckay. |'m goi ng
to -- M. Irwin, if you want to comment, and
then we'll welcome Ms. MIler, just since you
want to have a followup to Ms. Middi man, to

per haps explain the concern a little bit nore.
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MR IRWN Yeah, | was just going

to explain it alittle better. I"'moriginally
from Australia, and we have a simlar
situation there. 1've been here 24 years now.
Wrk for hire only exists in Anerica. It
doesn't exist anywhere else in the world in

| aw.

In practice, however, in sone
ot her countries, they are trying to use it as
a neans to capture copyright fromthe creator
and | guess anything's enforceable if you want
It to be, except the European countries is
where they have noral rights going on. It's
i1l egal.

Qur biggest problemwth the
situation as it exists here, and nmaybe I m ght
be getting a little ahead of nyself, so I']l
just touch on it.

We can cone back to it later, is
that if the licensing nodel changes to direct
| i cense for the audiovisual conposers, and the

publ i shers do nove fromthe PRGs, which are

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 32

essentially the audi ovisual conposers'
greatest source of inconme and greatest source
of transparency in terns of how the noney's
collected, we will have no way of know ng what
that noney is, because we'll then be accounted
to by the publisher, on whatever basis they
see fit. We consider that to be a real danger

M5. CHARLESWORTH: Thank you for
el aborating. Ms. MIler, do you want to tell
us who you are and al so you can feel free to
add your biggest nusic |licensing concern.

M5. MLLER Sure. So ny nane is
Jen MIller. I"'mwth a conpany called Audio
Socket. We do nusic licensing and we just
| aunched a technology that essentially is
working to battle the copyright infringenent
I ssues in digital nedia.

| guess from ny perspective, we
have an interesting role, where we both
represent tens of thousands of copyrights, and
at the sane tine we are tasked to police and

enforce those copyrights. Qur greatest issue
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that we found is that the |laws don't actually
for --

Wil e there's innovation and we
want to respect those use of copyrights in
I nnovation and derivative works, we don't
really have access to the platforns in a way
that is the nost effective for us to get into
the platforns and police our own work.

So currently nost terns of service
in these digital nedia platforns say that you
can't crawl, scrape, scan for the instance of
your works, and that's exactly what we're
trying to do. W want to be able to do that,
you know, based on sone sort of nerit, and
then all ow our technologies to find those
wor ks so that we can effectively police those
wor ks.

So | guess we're taking the stance
of innovation. W do want derivative works to
be nore streanlined. But then we al so want the
ability in technology to build out systens

that effectively nonitor, police and ensure
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copyri ght conpliance.

M5. CHARLESWORTH. M. Bernstein.

MR. BERNSTEI N: Thank you. Going
back about ten m nutes ago --

M5. CHARLESWORTH: That often
happens in these roundtables, so it's
perfectly fine.

MR, BERNSTEI N: The question was
what's broken, what would you want to fix.
Just taking a step back, |'m sonebody that |
think is unique, in that |'ve been a part of
conducting nore digital audits as part of
anot her conpany than probably in anybody in
t he worl d.

|'d say we've conducted over 100
digital service provider audits, and we have
a unique viewinto the issues and reporting of
a lot of these different services. That is why
Crunch Digital was born, as to try to fix
what's wrong.

What | think needs to be fixed is

I ncorporating reporting that's just not

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 35

limted to the benefit of the user. | often
hear about problens of matching. | think it
was nmentioned it's hard to identify works,
hard to pay people, and a | ot of conplaints
about reporting's difficult.

So | think that a solution needs
to consider taking the reporting out of the
hands of those who license the nusic, and put
that reporting wwth a couple of designated
conpani es, who can actually do that math and
cal cul ation as a trusted i ndependent third
party, rather than have every digital service
that has a new idea build systens.

They all underestinmate what's
I nvol ved when you want to do reporting, that
you effectively have to create a systemthat's
robust enough to handle all the nusic
copyrights and all the sound recordi ngs, and
many of these digital services do not have the
funds, and a lot of things don't get reported
t hr ough.

So | think there needs to be
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consi deration with saying you can do your
licensing all you want, but under the terns of
the license, you have to agree to use one of
these parties to handl e your reporting.

M5. CHARLESWORTH: Ckay. M.
Har beson and then M. Lipsztein.

MR, HARBESON: Yeah. 1'd also |ike
to go back naybe ten or so mnutes ago, to M.
Li psztein's coment earlier about ownership
and ownershi p databases. One of the things
that nmusic libraries work with a | ot that
maybe nost of -- all even of the people in
this roomare not -- do not see as often are
t he non-commerci al recordi ngs, the recordings
that are nmade by people that, you know, famly
recordings, recordings fromrecitals, things
like this, where there are no contracts
I nvol ved and not hing that establishes
owner shi p.

The law is not clear on who owns
these recordings. Sone clarity in that could

be useful.

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 37
M5. CHARLESWORTH: Ckay. M.

Li psztein.

MR LI PSZTEIN. Thanks, and to
build on that point a little bit in response
to M. Bernstein, | would at |east proffer
that there should be a choice by digital
service providers, depending on the types of
busi nesses that they operate and their
relative technical abilities, as to whether
they go through sone sort of blunderbuss and
intermediary who can license in a streanlined,
bl anket manner, in a

way that absolves the |icensee
fromreporting requirenents.

But there is a major concern, |
think, around transparency, if that data -- if
ownership information is just conpletely
absent fromthe industry, authoritative and
conpl ete ownership information. | think our
folks in the library and ot her non-conmerci al
spaces woul d benefit greatly from

under st andi ng who owns what and from
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under standi ng just exactly how rights are
al |l ocated across the | andscape.

Certainly, | think artists and
conposers and service providers would be able
to better understand what exactly is being
used on digital platfornms, if that information
Is wdely dissem nated as opposed to kept in
-- With just a few internediaries. Qutside of
that information, it's just a black box
essentially.

MS. CHARLESWORTH: M. Bernstein,
do you want to respond?

MR, BERNSTEI N: CQut si de of | ooking
at the nechanics, obviously, there's
confidentiality issues with respect to what
woul d get dissemnated. | think that any
conpany that would qualify to continue to do
I n-house reporting, | think there would need
to be rules set, that if they breach those
obl i gati ons under audit and they're incapable
of reporting accurately, they lose that right,

and then they do then have to use a third
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party. You can add sonething |like that in.

M5. CHARLESWORTH: Ckay. | think --
well before | get to M. Barker, | think we
have M. Lenone just joined us, thank you, and
do you want to introduce yourself and |'m
putting people -- newconers, people a little
bit on the spot and asking themto suggest one
sort of -- what's the biggest concern that you
see in nusic licensing, if you want to add
that after you introduce yourself.

MR LEMONE: | run the TV and film
area at ASCAP out here in LA, and the biggest
area that | see as far as -- in concern of
licensing --is the reduction and up front fees
as far as conposers, when they're all working
on shows and on filnms, that puts a burden on
ASCAP and BM and SESAC, to nmake sure that
they're conpensated in a way that's |ike
nmeani ngful and that they can sustain
t hensel ves.

|'"'msure that Ashley can speak to

this as well, and the fact that ASCAP is under
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strain on a nunber of fronts, and under a
possi ble threat to reduce or renove those

i censes and that source of revenue for them
Is a source of anxiety for those who work in
that industry.

And we're hoping that the DQJ
responds to the request that ASCAP and BM
have in the nmarketplace, so that we can adj ust
our license fees in the area of new nedia, and
so that we can, you know, maintain a healthy
pl ace as far as ASCAP's role in the |icensing
| andscape.

You know, we have licenses in
place with NetFlix and Hul u and Amazon. There
hasn't been as nuch of an issue as far as AV
wor ks as there has been on the streamng radio
side. But there's always that concern that if
all the majors wi thdraw from ASCAP and BM
because of their concern for not getting the
rates that they want on stream ng radi o, that
it could eventually have an inpact on A/ V.

We're under threat from you know,
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ot her organi zations, possibly lIike entering
into the marketplace as well. | would like to
hear nore about, Ashley, about the role that

ASCAP has in the lives of SCL conposer-

menber s.
MR ITRWN You want ne to respond?
M5. CHARLESWORTH: Yes. Wiy don't
you -- since follow that train of thought, and
then we'll start --

MR, I RWN: Yeah. What Shawn was
pointing out there in terns of up front fees
has becone very nmuch a bone of contention for
us. We're being sort of hit fromtwo
directions. One, the up front fees have becone
| ess and | ess as a creative conponent, and
have changed drastically over the last | guess
maybe 20 years.

Initially, it used to -- the
conmon way of enploying a conposer in an AV
situation would be to pay hima creative fee,
himor her a creative fee, and then there

woul d be a budget to record that nusic. That
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over tinme has changed drastically and becone
a lunp sum fee, production and creative | unped
t oget her as one fee.

O course what's happened is
production costs have gone up, and the
creative aspect of a portion of that fee has
gone down in a ratio. So we're being told by
t he producers who enploy us that the back end
noney is where we'll make nost of our |iving,
and that nmay or may not be the case depending
on what happens going forward from here.

So that's why we rely very heavily
on the performng rights organi zati ons, not
just here but the reciprocal agreenents they
have with the foreign societies as well. One
of the great differences between this country
and the foreign territories is that in nost of
the foreign territories, there is only one
performng rights society.

And in the majority of countries,
that society is linked wwth -- that

performance society or performance collection
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Is linked with the nechanical |icensing aspect
of that country as well. Here you have at the
nmoment three, two that are controlled by
consent decree and SESAC, that's a separate
entity.

But there are nore individual
conpanies comng up all the tinme, and making
their own nodels, like the Irving Azoff nodel
that's cone. It's really changing the
| andscape in a way that's not really fair in
the marketplace. So that's, | think, what
Shawn was tal king about in terns of consent
decrees. And just letting the market deci de,

i f the market decides that, you know, one way
or the other then, that's fine. But whatever
way -- as A/V conposers wll work for our
situation, whatever way a performng rights
society we know our -- we can work as a

col l ecti ve.

We can nmake sure our noney IS
being collected fromall the territories

around the world, and we can -- it's quite
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transparent. As | said before, if the

publ i shers pull out and take our copyrights

wth them we'll have no way of really

knowi ng, other than to audit them what's
goi ng on.

M5. CHARLESWORTH: Ckay, and j ust

for the record, you're referring the witer's

shar e?

MR ITRANN I'mreferring to the

witer's share, and one of the issues wth the

witer's share, of course, is that it's in our

contracts commonly known as. It's not actually
in the copyright law that there is a witer's
share.

M5. CHARLESWORTH: Right. So just
again to nmake sure | understand, so you sign
a contract up front, but the witer's share is
col l ected through --

MR ITRANN The witer's share --
both shares are collected by the -- at the
nmoment, both shares, the witer's and the

publ i sher's share are collected. But if the
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publ i sher were to take their share, our share
would go with them because at the nonent
there's no bifurcation of the copyright.

M5. CHARLESWORTH: Ckay.

MR ITRAWNN W would like to see in
the copyright |Iaw sonme way to bifurcate that
right, so that if the -- if the publisher does
decide to wthdraw, that the witer has the
ability to say who can collect his or her
share on behal f of, you know.

It may very well be we want to go
wi th the publisher. But in nost cases, | would
tend to think that we would want to stay with
the performng rights society, to collect our
noney.

M5. CHARLESWORTH: Ckay. Now |
think 1've lost a little bit track of the
order. | think M. Barker may have been next,
and | think we should go over to M. Rudol ph
who's been waiting, and then we'll conti nue.

MR, BARKER: | know we have a few

different topics going on. I'"'mgoing to go
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back to the 115 topic that we tal ked about.

First of all, I think the quick discussion
between M. Bernstein and M. Lipsztein was
heal t hy, because there were probl ens pointed
out in these, and they were nmaking those
known.

So | think that kind of dial ogue
Is very positive. | would like to chall enge
the comment, M. Lipsztein that you had nade,
that your business is dependent on Section 115
for licensing, because in ny opinion, again
115 cane around as one thing to prevent
nonopolies 4 in 1909.

We are using 115 now as a process,
but that's not what the intent was. In fact,
115 is really not a process. 115 sinply all ows
a user to serve notice to license a song. |
just want to nake sure that we don't m staken
115 as a process fromactually what could be
a better process.

At the | ast roundtabl e, sonebody

suggested -- | think a couple of tinmes people
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said, you know, if 100 years ago we tried to
determ ne then what the proper |icensing
structure would be, and we | ooked what we have
today, we would all realize that's nowhere
close to what it needs to be.

Yet we have 115 and it's been in
pl ace for over 100 years. | would like to
chall enge us to pull back fromthat and say
okay, if we can indeed do away with 115 can't
we, wth that kind of conversation, cone up
wth a better process.

But then the outcone of that
better process, in ny opinion, would get rid
of limtations that are in 115 right now,
which are rate-setting, because right now 115
does not allow licenses to be negotiated at
fair market value, and 115 al so does not all ow
the core right of the copyright owner which is
to control their copyright.

There's no way under 115 that a
particular witer or owner of the song can say

no to the song being used. The nusic
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conposi tions are about one of the only
copyrights that exists, where the authors do
not have that right.

So doing away with 115, we could
define a better process; we could then
determne -- let the free market determ ne the
right, as well as give the authors the
original rights that they were supposed to get
in the original Copyright Act.

M5. CHARLESWORTH: Ckay. M.

Rudol ph.

MR RUDCLPH. So I'mgoing to try
to bring it alittle bit back for a second.

M5. CHARLESWORTH: Wl |, we're
constantly going back in tinme here.

MR, RUDCLPH. The current |icensing
| andscape, the topic kind of at hand. | just
wanted to nmake one statenent, that | have a
fundanental belief, whether it's right, wong
or indifferent, having been raised in a nusic
famly and having grown up in a town that was

| argely supported by nusic as a child in
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Nashville, just actually outside of Nashville.

But the biggest thing is that |
believe that if we take care of the
fundanental rights of the underlying creators,
that at that point we wll actually as an
I ndustry be able to survive and survive
prosperously.

| want to kind of go back to the
separation of copyright fromlicensing. Those
are two different, in ny opinion, those are
two very different topics which we're going to
discuss in different parts |ater today.
Protection of the copyright on the creative
| evel, where that's a private citizen or a
cor porati on.

It doesn't matter to nme. The
contract between the creator, the individual
creator who may be then part of a corporate
entity. Those protections should be the sane.
The optionality of the creator to participate
or not. It's sonething that seens to get | ost

In every conversation that |'ve been in for
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really the last ten years, as running with the
| argest i ndependent nusic publishing conpanies
in the world, advising other people, having
sat on the trade boards as well.

It seens that it would be
sonething that's l[ost in every conversation,
whet her you have to be in or you don't have to
be in. | don't think anybody in this room has
that kind of situation, where they have to
actually go and do sone work for sonebody.

Currently, independent creators
again, just | want to nmake sure that | stress
that creators are, you know, whether that's a
corporation or a private citizen, whether a
witer, artist, publisher or record conpany
cannot negotiate in a free market scenari o,
and are hanpered by the copyright statutes.

H storically, the negotiation
process has rested with the master hol ders,
and |1've seen it time in and tinme out,
particularly the major master hol ders, and

songwriters and publishers have had pushed
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into rates, reduced often mandated by statute,
or sone kind of reduced nost favored nations.
Whet her the creator again, you
know, a wi de brush of what the creator is,
what they don't have is the ability to
negoti ate. Even when using a nodel agreenent,
| gave several scenarios on where that's the
case, where we have seen because of the
situation where the publishing or if you would
the underlying song witing rights are not
all onwed the sane ability to negotiate, where
you have a disparity in what those rates are.
Now | ' m not necessarily talking
about 50-50, because | don't necessarily
believe that's going to be a case in a free
mar ket scenario. W have seen it in other
places. | knowit's comonly said in the sync
mar ket, where there is a split that way. But
you can -- | can argue contrary to that, under
t he nechani cal right now, under the m ninmum
statutory rate, if sonebody wants to charge a

hi gher rate they can.
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But nmarket forces actually cone
into effect at that point, because if you're
witing a song for a big artist, and that
artist is not happy wwth the fact they're
charging nore, you have to be at a certain
| evel to be able to have that inpact apply.

So there are elenents that start
to happen. Only when you have that ability to
negotiate, you only have that ability to
negotiate the first tinme, right? So that is a
vari ation of an open nmarket scenario, and it
does cone into play.

So the question is what happens? |
mean this is dramatic but yet serious, in the
sense that | could be wong. | don't think I'm
wong. They're first with the Beat scenari o,
an equity that was owned not through -- not
t hrough an investnent, a cash investnent in a
conpany, but through an equity that was given
as part of a negotiation.

That is not passed down to the

underlying creators. The sanme thing is going
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to happen in this nodified situation. We're
tal ki ng about billions of dollars that are
going to accrue up at the corporate |evel. Now
again, there's underlying contracts that occur
with it, but that is not sonething that
anybody el se can negotiate in a free market
scenari o.

They could if they're allowed to
actually -- to enforce their right, if they're
in a free market scenari o, which neant that
they didn't have to license to that. That's a
choice that they can nake. But they can't nake
that choice at this point.

| do want to comment. So on the
| arger versus snaller market participants,
this is also going to take into account with
the PRO scenario. It's already happened. It
happened in Europe. It's no m stake that EM,
now Sony as well on the publishing side has
partnered with GAMA, that SECAM and Uni ver sal
are together, and the Warner nodel that they

went through, |I'mnot going to go into what
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they did.

But they essentially and everybody
frankly was fed up with the European rates
that were being charged. | won't even call it
rates. |I'mtal king about the cost and what was
actual ly pushed through at the end of the day
to the U S. donestic right hol ders.

So they essentially played a card
simlar to what later is then playing out now
inthe US., to go in and get thenselves the
| ower rate that wasn't getting all these
cul tural deductions and all these other
t hi ngs.

Now that is -- that aligned
everybody, but that left every other
I ndependent creator out in the wnd, and
caused a scenario where there is an
advant ageous situation that's happened. Now
part of that's a nmarket rate issue, but |I'm
not trying to point out whether that's right
or wong in an open narket.

What |'mtrying to point out is
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| arger versus snaller market participants, and
what happens in that. W have a section of the
joint works which is sonething | think is
being used in certain scenarios and not in

ot her scenarios, and what equitable
distribution is out of the joint works part of
t he copyright statutes.

But what's interesting is |I'm not
happy. | don't think Leonardo was there at
this tinme maybe, but other nenbers in this
room when we were negotiating the YouTube for
t he i ndependents. W were nmultiple years
behi nd. Moni es had al ready been flowng to the
maj ors, who were able to negotiate in a pseudo
open nmarket, because the | abel side was
actually -- the master holders are able to
negoti ate, but the publishers couldn't.

By the tinme all the independents
caught up, | nean they were years and years
behi nd. There's no advances, really. | nean
there was sonething that was announced into

public record of what that was. But that
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folded into a future not any kind of penalty
for the past, no equity, nothing, not that the
maj ors got equity.

But |I'm not happy how we got
there, but | think it's a really interesting
nodel towards the licensing, and how t he
bi gger picture on what happens behind the
scenes. Like it, don't like it, and we're
going to have a negotiation comng up on the
YouTube si de.

What's interesting is that every
rights holder than has the ability to nake a
choi ce. That choice is block, so no one can
see it; nonetize or do nothing. So in other
wor ds di splay, don't get paid; get paid or
take it down. And that is |ike the fundanental
to nme situation here, where it's if I'ma
creator, whether |I'mthe corporation who owns
those rights or not, | should have those three
choices at a mninum and | have to take
responsibility into that process now.

That's the age we live in. | would
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have rather it had been the other way where we
cone in, and you have to say you have to cone

to nme to get that license. | still think that

Is the proactive way that it should work. But

we have to facilitate the use of that.

So in the YouTube nodel, what's
interesting is you have to go in. You pout
your reference files in. You nake those
clainms, you do those things. The burden is
pushed down again. | don't |like that, but what
| like is the fact that there is a place where
t hose decisions can be nade, in a bit of an
open market scenario. So | just wanted to
address the concerns you've got on there.

M5. CHARLESWORTH:. Thank you, M.
Rudol ph. | think that I'll go to M. Lord.

MR, LORD: Ckay, thank you. | think
first, | think you can see that the underlying
thenme, regardless of fromwhat direction we're
com ng, the underlying thene is that
conposers, creators, publishers are being put

to the bottomof the food chain, and | nean
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you' Il see next week in New York, the
Tel evi sion Music Licensing Commttee, the
Radi o Music Licensing Commttee, the digital
users of nusic, the production conpanies,
everybody wants to not have to pay the
conposers and nusi c publishers as nuch as the
mar ket woul d al | ow.

There has to be sone protection.

There has to be free nmarket
ability for a conposer to say no, M. YouTube,
["'mnot going to use. |'"mnot going to all ow
you to put ny nusic up there. There's nothing
like that. Al the conposers have to do is go
along with the flow, and that has a ot to do
with what 115 is and they have very little
power .

ASCAP, BM, SESAC all have the
sane issues in the marketplace, and we have to
do the best we can to protect the conposers.

I would like to see sonething happen, that
gi ves the conposers and nusi c publishers sone

authority with respect to their works.
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The other thing I1'd like to ask is

of M. Lipsztein, we keep tal king or you keep
tal ki ng about needing to have the data of --
fromof all the creators, whatever's attached
to a song, who created it, who's the rights
hol ders and so forth.

You have ASCAP, BM, the NWPA, the
vari ous mgjor | abels whose job it has
traditionally been to aggregate that data, so
that you can deal with themin a sinpler
manner. Wiy do you need -- just curiously, why
do you need to have all that data?

M5. CHARLESWORTH: M. Lipsztein,
do you want to respond?

MR LIPSZTEIN. Sure. M. Marks, do
you want to build on that or respond for ne?

(Si nmul t aneous speaki ng.)

M5. CHARLESWORTH. We're going to
get to -- M. Marks will have at |east equal
time, if not nore.

MR LI PSZTEIN. Sure. So when |

originally put ny card up, | had this very
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anbitious thought to like try to synthesize

all the different topics that we had started
wth, but then | got a question directly asked
tonme. But I'll try to do both

So to start on the specific
guesti on about why does the digital service
provi der need that. So there are a couple of
things. First, not all digital services rely
on conpul sory |icensing. For sone services
i ke YouTube, for exanple, we have had to go
out directly to all the publishers and all of
the |l abels and do direct deals with them to
under stand how to pay them best.

On a granular level, we sinply
need that information. If you think about it,
just at a technical operational |evel, if
you're going to do a deal that involves paying
on usage of a particular sound recording, for
exanpl e, you have to be able to identify that
sound recording and with conpositions, the
process is frustrated by the fact that the

conposition isn't in itself a tangible thing.
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It's witten but then it's
enbodi ed in very specific sound recordings,

I ncl uding those often upl oaded by end users as
covers, and we have to be able to identify
t hose conpositions.

MR. LORD: But we have the bl anket
license. W have the blanket |icense. You
don't need to identify those conpositions.

MR LIPSZTEIN. So again, | don't
want to get too nuch into YouTube's specific
busi ness practices and needs. | would offer
that for any service provider that wants to
appropriately value the license that it's
paying, it's very inportant to be able to
identify what it's actually using.

| don't know of too many ot her
spaces where soneone would pay for a |license
for a thing, but then not actually be able to
under stand under that |icense how nuch of the
thing they've used, or what that thing | ooked
i ke, what its size was relative to the whole

mar ket .
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It's really unique in the nusic
i censing space that | think we have these
sort of blanket licensing structures. But |
think they al so deprive service providers and
ultimately the creators, whose content is
bei ng used on those services, wth true
I nsight into what was used, what was the val ue
of each individual instance of a use.

MR, LORD: Can | record all that?
Can | record all the usage, every single
usage? Coul d you, would you do that?

MR LIPSZTEIN: | think that if
there were accurate, conprehensive,
authoritative data avail able out on the
mar ket, digital service providers would be
able to integrate with those systens and
report on that, yes. | don't see any -- | nean
| don't want to speak too nuch to YouTube and
Googl e, sinply because | nean for one, | don't
want to be hyper-focused on ny own personal
busi ness interests here.

But | think in general, if there
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are systens available that DSPs can plug into
and data that's normalized and readily

avail able, we wll use it, report on it. |
think it's nore a matter of how rather than
whet her .

MR, LORD: Thank you.

M5. CHARLESWORTH: Ckay. M. Marks.

MR, MARKS: Thanks. So there have
been a couple of different conversations going
on, and a couple of people noted that they're
really distinct wwth each other. But | think
they're really all related to each other.

So for exanple, M. Irwn was
tal ki ng about certain concerns as a result of
the fact that publishers may | eave PRGs, not
because there is a dissatisfaction necessarily
wth the licensing for TV or whatever it is.
"' mnot saying, you know, the rates are
perfect there.

But what's driving the w thdrawal
Is very -- right now a small but the future

for the industry, in terns of certain digital

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 64

uses. So | think actually that is very, you
know, very directly related to the broader
conversation here of trying to fix the overal
system

The sane thing with the
conversation we just had. One of the big
probl ens we've got is that there isn't
authoritative data. So there is no -- and we
all know that conpositions are, you know,
racked up in a lot of different shares or a
| ot of different songwiters.

So even if you know t he owner from
one, you nmay not do the other. W put, you
know, an exanple in our comments about how it
took 1,500 licenses to get a single rel ease
out. There were 27 songs, 51 songwiters, 89
shares, two publishers controlling 1.5
percent .

This is a systemthat just can't
work the way it's working right now, and when
you have individual services that have to

bui |l d redundant dat abases that aren't even
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built off of anything authoritative, you get

what Vi ckie was tal king about earlier, which

Is that there's no -- there's not any
certainty and there's no wllingness of people
to fund.

If you're a VC, why would you ever
put your noney into a systemlike that, when
you could put it to work, you know, in another
nmedi a space, where the licensing is nore
rational. So | think all of these things are
rel at ed.

| also agree with nmuch of what
John and Ed and John Rudol ph were saying as
wel | , about you know, you've got to find a way
to have fair market value, and ensure that
there is nmeaningful participation, to be able
to say, you know, yes or no.

What we tried to do, and again,
we've thrown out an idea. But we've tried to
address all of these things in the idea by
getting, and I think we were the only third

party, mneani ng non-songwiter or publisher
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group, that proposed getting rid of the CRB

and getting rid of the rate courts so that the
rates are not determ ned by regul atory bodi es,
but fair market value rates are set instead,

t hrough negoti ations that woul d happen between
| abel s and witers and publishers, to figure
out what the appropriate percentage, whether
It was, you know, whatever the ratio is and
for whatever the use is.

At the sane tine, we try to have a
bl anket |icense, so that once that negotiation
was done, there was a way wth authoritative
data for the services to be able to get the
|i censes they need, so that VCs could then be
able to fund, you know, other services, and
then there was nore noney flow ng not just to
the services as a result of that, but to the
creators thensel ves, because you've taken a
| ot of friction out of the system

All the while, we've tried to
preserve the ability to say no by preserving

the first use right that exists today. There's
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a market right now, there's a first use right.
Set aside 115, which cones after creation. But
at the tinme of creation of the conposition,

t he conposer can say yes, | authorize this
recording, but only for this use or that use.
They have a free market to do that.

They can do that at that tinme. So
that -- we've tried to preserve that in our
system so that the blanket Iicense kind of
only cones into play after that assent is
given. But | think we should recognize that
that is part of the current system | nean

there is a free market to be able to say

sorry, | don't want ny recording used in this,
this, or this, or only I want -- or ny
conposition rather -- | only want it used in

this or this.

You know, a record label, if they
were the ones that were creating the recording
at that point, would have to nake a deci sion.
Well, am | going to invest a certain anount of

nmoney into creating this recording, based on
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the fact that | know | can only exploit the
recording in these -- through the services, or
am| not?

O as John pointed out, the artist
may say "you know, | don't really want nmy work
to be, you know, stopped in that way. Maybe
"Il find a different songwiter or a
di fferent conposer who's nore willing to have
their work."

That woul d be the narketpl ace at
work. It would determne price, it would
determ ne, you know, opt-in/opt-out kind of
things and control over the work, all while
still, you know, having a nore efficient
system

You know, | can go through how our
proposal works, but | don't want to take too
much tinme at this point, but would be happy to
go through those details at sonme point if
you'd |iKke.

M5. CHARLESWORTH: Yeah, no. |

think we shoul d spend sone nore tine with
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that. | just want to nake sure we get to --
and perhaps on the Sound Recordi ng panel or
ot her panels. But | want to get to, | think
Ms. CGol dberg, M. Arrow, M. Bull and Ms.
MIller, in that order.

Ms. Col dberg.

M5. GOLDBERG | think
unfortunately the systemis broken, and there
are so many areas that could be fixed. So you
asked to identify one area. | can't
specifically say one, but there are going to
be panels on each of the areas that | think
really need fixing, and one area is fair
mar ket val ue.

For example like M. Arrow said,
Section 115 really needs to be abolished or
changed. |If you look at the rates, in 100
years the statutory rate went fromtwo cents
to 9.1 cents for nechanicals. If you | ook at
postage for mailing a letter, in 1900 it was
two cents to mail a first class letter. But

right nowit costs 49 cents. So you can see
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it's not really keeping step with the market.

| agree with M. Lipsztein, that
there really do need to be better databases.
As far as M. Lord, | actually |ooked up a
song the other day in the NVPA dat abase, the
ASCAP dat abase, BM dat abase, and they all had
di fferent data.

So if I wanted correct data and |
wanted to |icense a song and know who t he
proper parties were, it's really difficult.

So | think that would really
benefit the entire industry, copyright owners
as well as people who want to |license nusic.
Then thirdly, | think that the consent decrees
unduly restrict ASCAP and BM, and really need
to be either abolished or changed.

But there are panels on each one
of these topics so I'll stop here for now.

M5. CHARLESWORTH: And we' |
wel cone your further thoughts on each of those
topics. M. Arrow.

MR. ARROW First on the data
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I ssue, Google chooses to manage their data

t hensel ves. But there are third party services
that al so nmanage data |like Crunch Digital, M.
Bernstein's conpany, MR, Harry Fox's

Sl ingshot service.

So it's not necessary for a
digital service to have all the data. They can
contract wwth a third party service and we --
and ot her publishers voluntarily give our data
to those third party licensing services, so
they can have a conpl ete dat abase of our
nmechani cal and performance rights.

In addition, there's an initiative
underway in Europe called the GRD, which is an
attenpt to get a really global picture of all
copyright data relating to ownership of songs
and sound recordings. It's, you know, early
days yet, but it's -- this is an attenpt by
the -- by nmusic publishers to be able to give
that kind of a view of our rights to anyone
who wi shes to use nusic.

Everyone here benefits in sone way
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fromwhat songwiters do, whether a nusic
publisher is a partnership with songwiters,
or a record conpany recording the songs of
songwiters, or where a third party service
who's an internediary in the transaction of
i censes based on songs, we all benefit.

Ni nety percent of a songwiter's
I ncome is derived from nechani cal and
performances, and both of those types of
licenses are regulated. Neither of themis a
free market license. |Is there any other
creator of intellectual property whose
licensing rights are so restricted? It has to
end.

M5. CHARLESWORTH: Ckay. M. Bull
| think you were next.

MR, BULL: Ckay. It's a fascinating
col l ection of people and the topics are broad
and different groups, trade groups and things.

But to ne it's sort of -- if
you' re addressing the Copyright Ofice and

copyright law in general, | see that the role
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of copyright nusic needs to shift to education
to, you know, the creator groups, which are,
you know, | taught at a for-profit coll ege
that was just kicking out thousands of
creators that are releasing nmaterial faster

t han anybody can provide data on it, and at
the sane tine.

So educating them about taking
time to you know, it doesn't need to go back
to a registration system necessarily, but
manage the data so it's available in a
meani ngf ul way.

Then | think that the Copyright
Ofice's role can be howto foster that
education and second, how do you oversee j ust
the transparency of the data, because it seens
to nme that Crunch Digital absolutely has a
great point of maybe one or two conpanies
can't manage all of the data and provide it in
a way that it's being booked.

But why woul d Googl e ever trust

that and decide that -- how they're using
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their information is -- so | think that |evel
of trust between these conpeting interests is
sonething that it's the Copyright Ofice's job
to try and say sort of |ike having say that
this neat is good enough to go into a grocery
store.

You' ve got a federal -- | want to
see where it cones from But if the governnent
says it's okay for ne to buy it in a grocery
store, then | guess I'll buy it.

M5. CHARLESWORTH: You're very
trusting, M. Bull.

MR, BULL: But it's sort of the
role of the governnent, then, to cone in and
rather than legislate the free market and use
the copyright law and it's been used for
hundreds of years and different groups that
want it to last |longer and things, there's
al ways things that have been conpeting.

But the education of all these new
creators and then the transparency being

enforced and overseen in a way that these

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 75

di strusting groups say okay, if this is the
data we have to use and are going to use, then
that's what we'll use. There's just no
stream i ning, considering the new supply.

The demand stays consistent with
suppliers out of this world, and so nobody
knows how nmuch Googl e uses actual nusic versus
sonebody talking in a commercial that
shouldn't be licensed, and | nmean | can
appreciate that, you know, position.

But | think that if we're really
going to cone up wwth a solution, it's not
about how this group gets what it wants and
this group gets what it wants, but what can
the Copyright Ofice do to sort of nove
forward and get ahead of the issue, rather
than trying to catch up with the issues and
make small steps to do that.

So that's just nore of a gl obal
position of how | think it could be overseen
better.

M5. CHARLESWORTH: So you woul d
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favor sone -- it sounds, and let ne see if |
can get it, sone sort of perhaps regul atory

franework for the data, for data standards or

MR. BULL: Yeah, because | think
the technol ogy exists to pretty nuch coll ect
the data, particularly if you've got creators
entering it accurately and they know what to
enter and, you know, because an engi neer can
program nost of that data before it ever gets
put to master and it can pop up on your
screen, and that's what Grace Note and these
ot her conpani es have been doing for years.

So | think the data and the
technol ogy exists to be fairly accurate, but
it's the distrust of the conpeting interests
that do that. So if the governnent says here's
the data we're going to use, rather than M.
Bernstein's idea, which is this conpany or
this conpany, a small nunber of conpanies are
who we shoul d use.

It's kind of how t he PRO nodel has
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devel oped in the consent decrees. W wi ||

al l ow ASCAP and BM to be the collection
agent, and probably SoundExchange in sone
regard as well. There's nothing stopping other
entities fromtrying to get into that market,
ot her than nobody knows what the hell they do
and how to get into that narket.

So rat her than having the
governnent say these people can play, these
people can't play, you know, there does have
to be standard of here is standardi zed data
and we'll allowto be put into the grocery
store and the citizens to buy, versus that.

So | think that technol ogy exists,
but there's such distrust because of the
anount of the noney that is going to be
exchanged at sone level, which is why it's
free market, you know.

| just think that marrying the
technol ogy that the data can provide and
al l owi ng people to have to nove forward under

that nodel gives a larger framework, and at
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| east puts us in the 21st century, rather than
the 19th and early 20th century.

M5. CHARLESWORTH: Ckay. Thank you,
M. Bull. Ms. MIller, you've been very
patient.

M5. MLLER So | think if we just
| ook at the | andscape, | think for the nost
part we can agree that it's sort of out of our
hands at this point, where copyrights get put.
Whether it's TV or TV is far nore regul at ed,
but specifically with | and.

| think probably right next door
to nme he would say that it's just
uncontroll ed. There's over 100 hours of
content posted online every single mnute, and
| think part of what -- I'msorry, Eric --

MR, BULL: Yes.

M5. MLLER Was just tal king about
Is the critical transparency. | do absolutely
agree that part of the, you know, if there's
revisions made, it needs to be around that

critical transparency, into those ecosystens.
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|'ve actually been seeking for
that critical transparency, trying to find
conpani es that do have the ability to sort of
do what John was tal ki ng about, the take down,
publ i sh, nonetize, and | can't get access to
t hat .

|'"'mnot able to access, with ny
own technol ogy, sonething that gives ne the
visibility into all of those 60,000 copyrights
that I"'mrepresenting. So | do think there
needs to be reformand review around just data
standards, who can access those.

| don't think it necessarily has
to be a conpletely renoved third party, to
Keith's point, or just a few | think if you
nmeet requirenents that are deened by the Act,
then | think that it could be that you then
can build a nodel that lasts for critical
t ransparency.

What | think would be interesting
about that is | think if we just set up sone

sort of a flatlined, streamined rights
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pl atf orm which are happeni ng now out of
| awsuits. They're not happeni ng because
anybody' s naki ng deci si ons.

What happens is YouTube gets nass
traction. | don't think anybody had a clue
YouTube was going to get mass traction. Al of
t he sudden, people are throwing things up left
and right. They're in a success story, and
they're trying to manage, and | think
literally it was the lawsuits that required
action to happen.

So when | awsuits happen and that's
a reaction, there aren't good | aws bei ng put
in place. It's just reactionary. So if we can
actual ly think about what doesn't prohibit
I nnovation in streanmining sone sort of a flat
rate, but then allow individual interests in
a free market by allowng critical
t ransparency.

"1l give you an exanple just so
you can follow what |I'm saying here. W have

a systemthat basically right now it enbeds
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the user's data, the actual data around both
the copyright owner as well as the person who
downl oaded the track.

When we find those, which we're
doing in a very manual way right now because
we can't get access to the autonation, to that
critical transparency |'mtal king about, we
basically can see who downl oaded that, and
then we call themup and we say hey, you're
using this out of contract.

Well, there is a way to autonmate
that process and, furthernore, to get fair
mar ket val ues when those processes are
happeni ng. Whether it be ny creation is used
W thout ny permssion, or I'mrequired by |aw
that nmy content is up here, but | actually
want to negotiate for ny behalf.

| nmean sone nodels | realize
that's inpossible for. But | think there are
a lot of nodels where individuals' interests
can be better served by privatizing that

exchange, and then a flat rate basically
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covers the basis for people who just want to
give their nmusic away for free.

Because | know a | ot of people who
care nore about exposure and they're fine with
their music being anywhere, and they're going
to -- there's a lot of nodels that we know
that can give this away for free, not even
charging up front. So we don't want to stifle
them if that's their own nechanismto get the
musi ¢ out there.

But we al so don't want to say that
music is free. So | think there's got to be
sort of -- like | said, if it was two steps,
it's regulating the critical transparency, so
we can actually invest in tech innovation,
because there's where we've gotten our butts
kicked in the nusic industry is the nusic
I ndustry has not invested in technol ogy
I nnovation for itself.

It's relied on the interests of
t he YouTubes, which actually | think have done

a really good job, considering interests are
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not aligned. Their interest does not
necessarily go to the rights hol ders. So
again, out of reaction, they built sonething
that they thought was going to work.

But now all of the rights hol ders
say it doesn't work because it's not what |
paid or | didn't want ny nusic, or this is
going to slide, because of course it is,
because they aren't nusic people in the first
pl ace. So yeah. Sorry that was | ong-w nded.

M5. CHARLESWORTH: Okay, no, no.
Thank you. Al right. So we have a few m nutes
left and there are a | ot of speakers with
their cards up. So if we could go -- |I'mjust
going to go around the roomin this direction,
and if everyone could sort of Iimt thensel ves
to a couple of mnutes, then we'll wap up
this panel.

| prom se you there will be a Iot
of additional opportunity to discuss each of
these topics, and | think this has been a

real ly great opening discussion, because we've
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sort of raised the key issues that we'll be
focusing on for the rest of the two days. So
M . Rudol ph.

MR, RUDCLPH:. Just as kind of a
statenent and a note. | inplore the Copyright
Ofice to realize and eval uate who the
st akehol ders are in this, and they're
different. Meaning their needs or concerns are
different.

One is what | would say are the
cat al ogue, whether that's master or witers,
artists and I'msorry, publishing or nasters.
Witers or artists who are no |onger active.
Maybe their assets or their conpositions or
their masters have passed to their estates,
what ever it m ght be.

They have a very different
eval uation of this. It's nore econom c and
preservation of assets, probably, than
anything else. The witers and artists who are
In current agreenent usually are with a

corporation. They have a very different drive.
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A lot of that has to do with their market
share at any one tine. But they will fall into
t hat catal ogue kind of category at a later

dat e.

Sone of the licensing regines that
exi st now actually, froma market perspective,
take those two things into account. Then one
of the nost inportant things that M. Bul
kind of referred to are what | called the
wor ki ng creators today who are not involved in
any corporate agreenents.

Those folks, a |ot of themdon't
have any desire to be in agreenents unl ess
sonet hi ng happens dramatically in their
career, that they can actually change the
| everage or the economic terns in their
agreenents.

QG herwi se, they're going directly
into technol ogy and distribution and uses and
licensing, usually on their own. O neking a
choice to opt-in. There's three different

groups, in ny opinion, that are the
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st akehol ders in each of those things.

| think it's really inportant when
we start thinking about whether |icensing
exi sts or doesn't exist and what happens under
the copyright law, that all those are taken
I nto account.

M5. CHARLESWORTH: Thank you. M.
Lenone.

MR. LEMONE: Yes. This wll be
fast. I'mhearing a | ot about a need for
integration of data, and | just want to nmake
sure that |i ke everyone, that everyone
under st ands that ASCAP and BM have been
wor ki ng on that, having been working on that
i ke over the past year.

Qur goals is to have a formor
standard avail able, a set of data that would
match all the registrations, and in fact a
central place where registrations would be
apply towards ASCAP and BM. So can perhaps
your organization as well.

So the issue of -- that |l ene had
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of going on the web and seeing different sets
of data for the same work won't exist, and
we're on a fast track to get that to happen.

M5. CHARLESWORTH: And that woul d
be -- that's as been ASCAP, BM, and SOCAN?

MR, LEMONE: Yes.

M5. CHARLESWORTH: Ckay. So for the
three of you, you would have sone --

MR LEMONE: An integrated set of
dat a.

M5. CHARLESWORTH: COkay, and how
public would that data be? Is it just
I ndi vi dual manual searching, or is it sone --
or do you anticipate a broader --

MR LEMONE: | anticipate that it's
going to very broad, in light of the DQJ's
request to nmake that data nore readily
avail able. | nmean right nowit's on the ASCAP
and BM sites. There's going to be an
integrated site. | don't know exactly how t he
information is going to be nade available to

musi c |icensees, but that's the plan.
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M5. CHARLESWORTH: And are you

integrating | SRCs, |SWCs, and I SNIs or any
ot her standard identifiers into that database?
MR, LEMONE: Yes. We're integrating
-- | don't know about the | SRCs, but | know
that we're integrating the other ones that are
linked to a work code. The | SRCs are not
necessarily linked to the registration of the
underlying work. It's a recording, and they
may or may not have one at that point.
M5. CHARLESWORTH: Ri ght, right.
But for the | SWC --
MR LEMONE: That's going to be
I nt egrat ed, yeah.
M5. CHARLESWORTH: Ckay, thank you.
MR, LEMONE: Okay. | think M.
Har beson.
MR. HARBESON: Yeah. So nost of
this di scussion has been, you know, a
di scussi on between the industry and the
I ndustry, and I"'mkind of trying to stay out

of that, because that's really not sonething
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that we have a stake in.

But we do have a stake in the --
In our patrons, in the public, and I'd like to
at least hear a little bit for restricting the
right to say no.

| can think, wthout revealing ny
personal nusical tastes too nuch or w thout
getting into a nusical argunent, | can think
of a | ot of people who have witten songs
whi ch did not benefit fromtheir own recording
of the song, but which have -- where the
ability to record the song, where other people
who have recorded nuch better versions of the
song, in sone cases many versions of the song,
whi ch may not be -- may not have happened had

t he copyright holder had the right to say "no,
you cannot record this song."

So | think that the public has
gai ned trenendously fromthat, and | think
that to sone extent that is a valuable thing

to keep in mnd.

M5. CHARLESWORTH: Thank you. M.

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 90

Ber nst el n.
MR, BERNSTEIN: Sorry. I'mgoing to
hold until the third session.

M5. CHARLESWORTH. You're going to

MR. BERNSTEIN: |'mgoing to -- the

comrents are better served for the third

sessi on.

M5. CHARLESWORTH: Ch, okay, and
M. Anthony, I"'msorry. | didn't see you cone
in. If you want to introduce -- no, no, no.

Well, ten denerits for you.

But no. If you want to just
I ntroduce yourself briefly, explain what
Runbl efish is, and then obviously offer any
comrents you have, | think we'd be grateful to
hear them

MR ANTHONY: (off mc) Sorry about
being late. | thought I was done wi th being
late to class, but |I guess |I'mnot done yet.

M5. CHARLESWORTH: You're never too

| ate for the roundtabl e.
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MR ANTHONY: My nane's Pau

Ant hony. |I'mthe founder and CEO of
Runbl efi sh, and we focus on mcrolicensing,
hi gh vol une, | ow dollar anount |icenses,
nostly for social video. Qur definition of
soci al video includes animated gifs, business
presentations, slide shows, et cetera, et

cet era.

So what | wanted to nention is a
| ot of what we're concerned about at
Runbl efi sh has al ready been nentioned. But the
conmbi nation of free market rates, artists
wor ki ng on an opt-in basis and easy access to
i censing has been very successful for us.

W' ve devel oped five mllion
copyrights that were pretty easy to clear in
a dat abase and nake available to |icensees,
mai nly because the infrastructure of the
copyrights was very sinple.

Many i ndependent artists own both
sides worl dw de, masters and publishing. So

the first five mllion were a | ot easier than
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what we anticipate the next five mllion to
be. So we've had to invest heavily in building
a lot of infrastructure, and | really do think
that there's a big opportunity to provide an
infrastructure just generally that fosters a

| ot of innovation and healthy conpetition
anongst busi nesses, especially in the

m crol i censi ng space, which would be very
sinpl e, data standards and sone sort of
certification.

So despite, you know, all the
di fferent databases that have gathered al
sorts of different data, like -- and |'m
sorry, | can't renenber your nane, you
nmenti oned | ooking up songs in three different
dat abases, and all the information's
different.

So if there was sone sort of
certification or data standards that could be
agreed upon, it would make things a | ot
easier, and linking things, |inking sonme of

t he key pieces, because although the PRGCs have
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very sensitive databases, that mssing |ink
bet ween publishing the masters for nost viable
comrercial services is very inportant.

So the Comm ssion has big
opportunity there, especially because the
hi gher val ue copyrights tend to be nore
fragnment ed.

M5. CHARLESWORTH: Thank you, M.
Ant hony, and | guess M. Rudol ph, do you want
to close out this session?

MR, RUDCLPH. No, no. | didn't put
my sign down.

M5. CHARLESWORTH: That's your
final coment? Al right. Well, thank you.
We'll be taking a 15 mnute break. W really
appreciate all your coments, and we'll see
t he next panel back in 15 m nutes.

(Wher eupon, a short recess was
t aken.)

MR DAMLE: All right. Let's get
the -- let's start with the next panel. Qur

next panel is on Sound Recordings, principally
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about the statutory licensing regime under
Section 112 and 114. | know we have a few new
panel menbers, so what I'mgoing to do is
start with you M. Blake, and then we'll go
around to introduce yourself, who you're
representing here at the roundtable. M.

Bl ake.

MR. BLAKE: H . |I'mLarry Bl ake.
I"'mw th Concord Miusic Group. Concord is an
i ndependent record | abel fornmed in 1973, so
about 40 years ol d.

W own about 8,000 al bum masters
and a much smaller collection of nusical
conpositions, but still significant. W have
about a one percent share of the marketpl ace
on recordings and about a sixth of that in
publ i shi ng.

We're nmenbers of both A2IM the
Associ ati on of | ndependent Labels, and the
RI AA. We are distributed worl dw de by
Uni versal Misic Group, including for our

digital recordings. So we kind of sit in the
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m ddl e between the small indies and the
maj ors, and that's our background.

MR. DAMLE: G eat, great. Now Ms.
G eaves.

M5. CGREAVES: |'m Deborah G eaves.
" mhere today representing the California
State Bar IP Section. I'mits vice chair, and
nostly in an observatory capacity.

Any opinions | state today are ny
opi ni ons and not the opinion of the State Bar.
That's ny disclainmer, and | also represent the
estate of a deceased conposer pre-1972 worKks.
So everything that's going on is of personal
Interest as well.

MR DAMLE: M. Hauth.

MR, HAUTH Good norning. |'m
Senior Vice President wwth Salem
Communi cations, which is a nmedia conpany
operating radi o stations and vari ous websites
and publishing houses. W serve the audi ence
interested in Christian and conservative

medi a.
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My sideline is to executive direct
the National Religious Broadcasters Misic
License Conmttee. W represent in that
comm ttee approximately 1,000 radi o stations,
both commercial and non-commercial, which are
specialty license, religious, classical and
spoken wor d.

MR DAMLE: Ckay. Let's see. M.
Prendergast, | think you' re the next up.

MR, PRENDERGAST: |'m Brad
Prendergast. |'m senior counsel for Licensing
Enf orcenent at SoundExchange.

MR, DAMLE: Great. Ms. Kossow cz.

M5. KOSSOWN CZ: My nane is Tegan
Kossowicz. |'mwth Universal Misic Goup. |'m
the attorney in the Royalties and Copyri ght
Di vision, where we do a lot of licensing and
cl earance work for our recordings.

MR. DAMLE: Ckay, M. Watkins.

MR WATKINS: |'m Les Watkins. |'m
with Miusic Reports. W are an i ndependent

ri ghts managenent organi zation and technol ogy
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platform So we handle |license adm nistration
and royalty accounting for really any |arge
institutional nusic user, a lot of digital
musi ¢ servi ces, broadcasters and increasingly
copyright owners, record | abels and even nusic
publ i shers.

MR. DAMLE: Great, and M.

G eenst ei n.

MR, GREENSTEIN. My nanme is Gary
Greenstein. I'ma partner with the law firm of
W1l son Sonsini Goodrich & Rosati, and |
represent a wi de range of conpanies that are
i censees of different rights.

So interactive and non-interactive
stream ng services, user-generated content
servi ces, broadcasters, sone trade
associ ations and |I' m speaking nmy own behal f,
and the statenent is not to be attributed to
any one particular client.

| amalso a former Vice President
of Business and Legal Affairs at the R AA and

the first General Counsel of SoundExchange. So
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|'ve been on both sides of these issues.

MR. DAMLE: Great. So | think what
we -- in that filanment, in a lot of the
coments, there was discussion of the rate
setting process before the Copyright Royalty
Board, and how that could be inproved.

So | wanted to open today's
di scussion by getting your views about ways we
could make that -- starting fromthe prem se
that we've got a CRB, how we coul d nake that
CRB process nore effective and work for all of
the various participants in sort of a general
way .

I f you had a magi c wand, what
woul d you do to inprove the process before the
-- for rate-setting before the Copyright
Royal ty Board. Anyone want to take that on?

MR, PRENDERGAST: [|'Il take it.

MR. DAMLE. Sure, M. Prendergast.

MR, PRENDERGAST: So SoundExchange
represents the copyright owners and artists in

the Section 112 and 114 rate settings in front
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of the Copyright Royalty Board, and | think

one thing -- it's a two year cycle.

It's a | ong process. W're
currently in the rate-setting for webcasting
for 2016 through 2020, and there are a | ot of
different interested parties in that
pr oceedi ng.

| think one way that the CRB
process could be inproved upon is facilitating
settlenents nore easily. As we saw in Wb 1|1
and Wb 111, settlenents in the past have not
been acted on quickly by the judges, and that
| eaves a |l ot of parties still in the
litigation proceeding, when they'd rather not
be.

It also | eaves open a | ot of
concerns on both sides, not the | east of which
for SoundExchange is that if we -- if we enter
-- it deters us from noving quickly on
settling wth the various parties, because
we're concerned that those rates that we

settle at m ght have an adverse inpact on the
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evidence in the case and how the rates m ght
be set for other commercial webcasters in
particul ar.

We're encouraged by what the
judges have said in their notice that
initiated the Web |1V proceeding, that they're
| ooki ng at issues of segnentation, and they're
| ooki ng -- because they're | ooking at issues
of segnentation, we're encouraged that we can
reach settlenent with certain parties that
won't have an adverse inpact on other rates.

But right now, nore could be done
to make sure that that happens in the future,
and that would be very hel pful in helping to
sinplify a lot of the issues that we have in
front of the Copyright Royalty Board.

MR. DAMLE: Thanks, great. M.

G eenst ei n.

MR GREENSTEIN. So | think there
are several issues with the rate-setting
process for the CRB and | was invol ved, along

with M. Marks, when | was at the Rl AA, when
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the Copyright Royalty and Distribution Reform

Act was passed.

It was very intentional, trying to
correct the then-current CARP system But
notw t hstanding the efforts that we nade, |
think that there are still significant
problens. First and forenost, | think is the
standard itself under which the rates are
establ i shed, and there's been a | ot of
di scussion, both today and in the coments,
about fair market val ue.

| want to correct sonething about
the 801(b) standard that people tal k about, as
not providing for fair market value. 801(b) on
its face does not prohibit fair market val ue
rates. It does not require them but it does
not prohibit them

What's inportant is it's supposed
to establish a fair rate and a reasonabl e
rate, which is also what you would find under
the consent decrees.

So |l think it's very inportant
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that if we | ook at the history of the rate-
setting process under Sections 112 and 114,
litigation has foll owed those decisions, and
It has taken extraordinary acts of Congress to
I ntervene, and essentially fix or undo the
rates that have been established by originally
the CARP arbitrators, and now t he Copyri ght
Royal ty Judges.

There are statenents about how no
busi ness is owed success, if you go back to
the Web | decision, that they don't have to
set a rate that woul d keep anyone in business.
But in fact if you wi pe out an entire
I ndustry, then | think you've got a problem
wi th the standard.

Pandora's a public conpany, and
you can |look at the royalties that they have
paid as a percentage of their revenue, and
under the CRB rates, Pandora, | think, would
not have survived.

You are tal king about rates just

for the sound recording that woul d have been
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nore than 100 percent of the conpany's
revenues, at the pure play rates, which are
non- precedential and cannot be admtted into
evi dence or used for any purpose, they've only
recently gone bel ow 50 percent.

When you gross those up to the CRB
rate, you're grossing up approximately 175 or
176 percent. So you're tal king naybe 80 or 90
percent of the revenue of the nost successful
conpany, and fromwhat |'ve heard, it may be
t he nost successful conpany as noneti zi ng
nmobil e traffic behind Google and Facebook, and
t hat woul d be Pandor a.

So if you're having the nost
successful conpany, under the CRB rates woul d
not have been able to survive, and out of the
2,200 services that | think SoundExchange may
cite, to talk about a vibrant market other
t han broadcast radi o stations who can
subsi di ze their online stream ng because of
their over-the-air business, | think the

webcasting industry di sappears.
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| don't think that's beneficial to
songwiters, to nusic publishers, to recording
artists, to record labels. So | think the
standard itself has led to this situation
where people have had to run to Congress and
Congress has had to step in to change the
rates, but to give special relief. That just
doesn't seemto be working, and it may happen
again in Wb IV

In ternms of the process itself
once you get into the proceeding, | think one
of the major problens is the | ack of
information that the litigants having goi ng
into the proceedi ng when they prepare what are
called their direct cases.

So for those who don't know, when
you participate in the CRB process under 112
and 114, you start your case by having w tness
statenents, both experts and fact w tnesses,
and they tell the story in the narrative and
the I egal theory and then econom sts reply

upon t hat.
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But when you're the non-

I nteractive services, and you know t hat the
record industry is very likely or
SoundExchange is very likely to rely upon the
Interactive rates that have been negoti at ed
between the nmmjor |abels and the interactive
services, that information does not cone into
t he proceedi ng unl ess the major | abels choose
to put it in through their w tnesses.

When they do put it in, it's after
the non-interactive services have al ready put
in their case. So | think when we work on it,
and Steve and | -- M. Marks and | worked on
It together, on the sane side at that tinme, we
wer e addressing particul ar problens that cane
out of the CARP process.

But now | think we're stil
depriving the judges, the fact-finders of all
of the information that they need, and | think
that not having it be federal-type litigation
or what you have in the rate courts, where

there's an opportunity to have di scovery
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before you put in the case, is very
detrinmental to the entire process.

MS. : Just a quick follow up. Does
anyone know why -- was anyone there in the
drafting who can explain what the theory was
about that particular feature of the statute,
whi ch was, you know, discovery foll ows your
di rect cases?

MR, GREENSTEIN: | could, but that
was for a different client. So I wll let --

M5. CHARLESWORTH: Yeah, no |
woul d, you know, because we saw a | ot of
comments conpl aining about it, and it is a
little counterintuitive to federal litigators
especially. So | was just curious to know if
there was sone phil osophy or theory behind it.

MR MARKS:. Yeah. | think Gary's
right, in the sense that when we -- in 2002,
we were focused on, you know, you have an
exi sting systemand how do you fix the
exi sting system and the CARP, where you have

the ad hoc panel of arbitrators or arbitration
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panel s, that was the way the system had worked
there, the process had worked.

You put in a direct case. There
was sone |limted discovery on what you put in.
The idea was to have a nore streaniined
arbitration that didn't last as |ong and, you
know, was not as onerous, snaller parties
could participate, et cetera. So when we
nodified that in the --

MR, GREENSTEI N: CRDRA.

MR, MARKS:. CRDRA, right. | was
m ssing one letter. | couldn't figure out what
It was, CRDRA. W essentially took that
tenpl ate and added in sonme nore discovery to
it. But we |eft the basic structure of direct
case, discovery, rebuttal, intact.

| would agree that, you know,
that's sonmething worth revisiting, you know.
As we discussed in Nashville, one of the
things that m ght be hel pful is to have just
one case instead of, you know, this tripartite

ki nd of thing, where you've got, you know,
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those three parts, you know.

Maybe you have di scovery up front
i ke you do in federal court, and then you
just have a trial and argunents, et cetera,
after that. So that would streanline, because
you woul dn't have this rebuttal phase, that if
you | ook at a cal endar, for exanple, in Wb IV
it's very conpressed.

It is going to be difficult,
think, toreally put in a lot of substantive
testinony or get a |lot of discovery out of it.
You have one nmain hearing and you have sone
di scovery before that. | think | depart with
Gary in --

| think we can go on a first nane
basis, given that we worked together -- in
ternms of how nuch to expand that, because it's
just not clear to ne that expanding it to
full -blown federal court discovery rules and
rules of evidence and things |ike that
necessarily lends itself to a better outcone

or process.
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It certainly is very good for the
| awyers that are being paid on the case,
because it wll take a |l ot |onger to do, but
not necessarily better for the litigants. So
and | had one other point on the first point
that was nmade, but if you have a follow up
question, |'ll pause.

M5. CHARLESWORTH: No conti nue.
Then | have, you know, | have a follow up. But
you shoul d finish up

MR, MARKS: Ckay, all right. On the
rate standard, | think the |ast comment said
it all. It doesn't prohibit it, but it doesn't
require a fair market value, and we shoul d
have a standard that requires on.

Whet her that's w lling buyer,
wiling seller or fair market value or
sonething else that very clearly is intended
to produce a fair market rate, that is what we
shoul d have.

And as we tal ked about on the | ast

panel, that's what songwiters and publishers

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 110

have suffered from under the consent decree,
and in sone cases we feel we have very
denmonstrably suffered from given that the
three services that exist, you know, that are
still under that old rate got -- the court
sai d, you know, the market place rate would
have been in a nmuch hi gher range, but instead
cut it roughly in half.

And so, you know, that just in our
vi ew shoul d not be the outcone in those cases.

M5. CHARLESWORTH: Yeah, okay. So
my quick sort of followup, and this is just
al nost like a polling question, is there were
quite a few witten conmments that suggested
that there should -- the discovery rules
per haps shoul d be changed in the CRB process,
and that the bifurcated trial process was
al nost inefficient.

| was just wondering if there was
anyone who sees, you know, takes the other
opposite viewin the room | nean | know not

all of you are involved in litigating these
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cases.

But if there are people who feel
differently, | didn't see a | ot of
di sagreenent in the witten comments on those
particul ar points, and maybe sone of the other
procedures that the CRB foll owed.

So there seened to be a fairly --
a fair amount of consensus around the view
t hat perhaps sone of those rules should be
changed and brought at |east closer to the
federal rules or the federal system So |
wanted to nmake sure they weren't conpeting --
It wasn't a conpeting point of view or points
of viewin the room

MR. DAMLE: Remar kabl e consensus.

MR, GREENSTEIN. Can | add one
thing to, followng up on Steve's point. In
tal king about a hesitancy to adopt the federal
rules, | think we need to keep in mnd the
fact that one conpany alone is going to pay
over $400 mllion under the 114 |icense. That

woul d be Pandora again from public statenents.
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SoundExchange, | think, has

announced that they have distributed $2
billion already. This is a marketpl ace that
Is, for the tine being, very significant in
ternms of dollar amounts, wth zero governnent
oversi ght.

There's no governnent oversight of
SoundExchange. It's a private organization
controlled, as they describe it, wth an equal
board of artists and | abels, self-
per petuating, not subject to vote or ful
transparency, and you've got these
organi zations that are subject to these rates
If they want to avail thensel ves of sonething
t hat Congress has determ ned is appropriate,
whi ch i s nmaking non-interactive radio
avai l able to the Anerican public.

| mean ny view is Congress created
the statutory license for non-interactive,
non-subscription radio, so that that would be
sonet hing that the American peopl e could have,

they woul dn't have to pay for it. My concern
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I's under the current regi ne and under the
current process for setting rates, you would
not have had non-interactive radio.

Fromthe artist's standpoint, that
means no direct paynent of royalties to
artists. If you do away wth either the non-
interactive |icense or you nmake it all subject
to the free market, and there's no free market
here, then what you'll have is services having
to do deals with the record conpanies, the
record conpani es recoupi ng.

We know just from |l ooking at the
litigation of artist against record conpanies
about the issues in that marketplace, and
artists will not get paid or wll not get paid
certainly the 50 percent that exists under the
statute. | think it's not a better environnment
If you start throwng up the plan that this
should all be free market. We should not have
a conpul sory |icense.

| think that woul d be di sastrous

and very harnful to many participants,
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artists, services and ultimtely the Anmerican
peopl e.

MR, MARKS: Just to clarify, when I
was tal king about the standard, | was talking
about the standard that shoul d govern, not
elimnating the conpul sory |icenses.

M5. CHARLESWORTH: COkay. | just --
also, | was just -- I'msorry. But when you
say there's no governnent oversight of
SoundExchange, | was a little confused by
that, because there are regulations. It's
desi gnated by the governnent. It's subject to
t he CRB process.

MR, GREENSTEIN. The regul ati ons
give no authority over the CRBto inquire as
to what SoundExchange does. The regul ations
tal k about their definitions, there's rates,
there are paynent ternms. There's what happens
I f SoundExchange di sappears.

There's audit rights of the
services. There's audit rights of

SoundExchange by an artist but not by the CRB
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and then there's provisions for unclained
phones. There's nothing that says what are
SoundExchange's di stribution policies? Wat
happens if SoundExchange has a di spute anong
conpeting clai mnts?

There are determ nati ons by
SoundExchange' s board or public conmttees,
and this is all based upon testinony. |I'm not
going to get into anything fromwhen | worked
at SoundExchange. But if you | ook at that,
there's no oversight.

For an organi zation that's
distributed $2 billion, it's amzi ng how
different that is versus say the U S.
Copyright O fice, when it adm nistered the
Section 111 and 119 royalties, where the
Copyright O fice can put its noney, subject to
Congr essi onal hearings or reports to the
extent you have to provide them

It's very good to be a nonopoli st,
and SoundExchange is in a very favorable

position right now

Neal R. Gross and Co., Inc.
(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 116
M5. CHARLESWORTH: Ckay.

MR. PRENDERGAST: May | respond?

(Laughter.)

MR. DAMLE: Yeah. M. Prendergast,
why don't you respond, and then we'll go to
M. Hauth. He's been waiting very patiently.

MR. PRENDERGAST: All right, thank
you. So it is inportant to stress the fact
t hat SoundExchange does need to be desi gnated
by the CRB wthin each rate setting, and there
are five different rate settings going on.

So for each of those various rate
settings, SoundExchange needs to be designated
every five years. So if SoundExchange is doing
a bad job, then there is a way for
SoundExchange to no | onger be designated as
the coll ective.

The audit rights that Gary refers
to in the reqgqul ati ons of SoundExchange by
artists and | abels are real. Those audits do
happen, and in terns of transparency, one

thing that | want to hit here and it m ght be
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In contrast to what was the subject of

di scussion in the first panel, on the terns of
transparency, the royalty rates, the prices,
they are -- they're public, and they're in the
Federal Register and the CFR

And in ternms of what's covered by
the statutory license, well all knowit's
anything that's been rel eased under the
authority of the copyright owner. So in other
wor ds, everything. So those are two conponents
of transparency that should give people faith
and confort in how the statutory license is
currently worKking.

MR DAMLE: M. Hauth.

MR, HAUTH Thank you. We've been
at this along tine, this commttee, and we
got baptized by fire in the first CARP. By
that | nmean the radio industry, Salem ny
conpany, is represented by NAB as well as NRB
and NAB was totally blind-sided when, in the
first CARP, that realized that radio stations

that stream woul d be under the Section 114
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royal ties.

Be that as it may, we ventured
into that proceedi ng under the first CARP and
basi cally had our heads handed to us, that is
webcasters and radi o stations that streaned.
["'mnot a lawer, |I'ma businessman. But |
have associations with sone pretty good
| awyers, and so | have to use sone notes here,
i f you'll forgive ne.

But the question of standards is
one that is a very tender issue wth the radio
I ndustry, and |I'm sure the webcasting industry
as well, because the fee-setting standard, as
wel | as the procedure, which has already been
di scussed, have caused years, now we're
tal king 2002 to 2014. W' ve got a proceeding
goi ng on as we speak.

So this fee-setting standard of
wlling buyer/wlling seller has resulted, in
our opinion, in supra-conpetitive fees that
were established by the prior, and I

enphasi zed CRJs, Copyright Royalty Judges.
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In the CARP, which was the first

proceedi ng in which you had an arbitration
board, which was a very cunbersone and
ineffective way to set the fee, radio
broadcaster were really on their heels, not
really know ng what was goi ng on.

So the RIAA was able to show the
Panel , the CRJs, 26 benchmark agreenents that
they had -- they had negotiated with services,
and they had obviously a | ot of experience in
doing this. The Board, or | should say the
Panel , rejected 25 of those 26 agreenents, but
for sonme reason they adopted as a benchnark
the 26th agreenent, which was the agreenent
that RI AA negotiated with Yahoo.

Yahoo, as we all know, was one of
the first to enter the radi o sinulcasting
busi ness. But Yahoo was forward-| ooki ng enough
to realize that participating in litigation
was going to cost themover $2 mllion.

So they quickly settled with the

RIAA. | don't know how quick it was, but they
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settled for an anmount that was not really
willing buyer/willing seller.

It was an anount that enabled them
to avoid being in the proceeding. Well, a very
short tinme after the CARP had announced its
rates, Yahoo got out of the business. The rest
of us were stuck with a rate based on that
agreenent. So it got the -- it got the

I ndustry, the services off to a very difficult

start.

That was a willing buyer/wlling
seller. I"'mnot saying it's faulty in and of
itself. Awling buyer/wlling seller

agreenent sounds pretty good to ne. 801(b),
Gary or Steve are nuch nore qualified to speak
on that. But our side has said yeah, we want
12 an 801(b).

But we've got to have sonething in
pl ace to undo what has already been set, and
| amvery pessimstic that the CRJs are going
to conme back and -- | hope that they wll, but

review how the rates got to be where they
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were. In the second proceedi ng, which was in
2005, | believe, we now have the Copyright
Royal ty Board, which was a great inprovenent.

First of all, the litigants did
not have to pay the arbitrators, which was
very hel pful. So thank you Copyright Ofice,

i f you had anything to do wth that. However,
again in 2005, the CRB essentially gave the
recording industry exactly what it wanted, and
this tine they were fees based on |icense
agreenents reached between the then-four major
| abel s.

Now there are three nmjors, and
the five on-demand stream ng services, and
that's the very kind of service that Congress
had determined in '95 woul d pose the greatest
risk of disrupting the record conpany's core
busi ness of record sal es.

But neverthel ess, the CRB reached
Its decision on those agreenents, despite
cl ear evidence that the major record conpanies

did not conpete in entering those |icenses.
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The testinony was undi sputed that the on-
demand services believed that they needed
licenses fromall four major |abels to have a

vi abl e busi ness.

So in short, the willing
buyer/willing seller standard has not led to
rates that would prevail in an effective,

conpetitive market, as Congress intended. So
that's enough for right now. | think we've got
the past to deal wth, if we're ever going to
get to where webcasters and radi o stations
that stream

Gary said that the radio industry
subsidizes its streans and that's true. If it
were in a pure business nodel sense, d ear
Channel - Sal em nobody woul d be streamng. It
woul d be a ridicul ous business nodel, because
the rates are quite high, and I m ght add that
they're about twi ce as much as the Pandora
rates. So I'll leave it at that. Thank you.

MR. DAMLE: Thank you. | think M

Wat ki ns was next, and then we'll cone back to
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you, M. Bl ake, and go around.

MR, WATKINS: Thank you. Qur
conpany doesn't take any position on rate
standards. W try to position ourselves as a
neutral, independent processing platform W
certainly synpathize wth the content owners,
you know, the phenonena of anal og dollars for
digital pennies is very real when it cones to
musi c.

On the other hand we process a | ot
of revenue files for digital services and
broadcasters and, you know, we don't see them
maki ng any noney either. Amazon and Googl e,
Appl e make noney while using nusic, but they
make t he noney obviously on ot her things.

But we do believe, consistent wth
what Gary was saying, that it's very inportant
that when it conmes to adm nistration of the
statutory licenses, that there be transparency
and efficiency, and we think the best way to
get to that is by enabling entities in the

mar ket to conpete to provdi e those services
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wel | .

So when it conmes to SoundExchange
in particular, you know, our conpany, in one
of the webcasting proceedings, tried to
establish an affiliated entity, Royalty Logic,
to conpete on an even-handed basis with
SoundExchange. W affiliated artists and
| abel s for that purpose.

The ruling that we got fromthe
board at that tine basically established a
bi furcated system where SoundExchange coul d
be the receiving agent, and then any nunber of
other entities could be designated agents and
go to the receiving agent.

You woul d not have as -- one of
t hese | esser designated agents, you woul d not
have direct auditing of the services. You
woul d not have direct reporting fromthe
services, paynent fromthe services,
accounting fromthe services.

We determined that it was going to

be very hard to attract nenbership, when we
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were sinply going to be in the position of
having to go to SoundExchange to try to get
our noney, as any attorney or nmanager woul d.
So | do think that that is a flaw and it's bad
policy, to create a single entity that is

gi ven essentially a quasi-governnent al
nonopol y over adm nistration.

This is not to speak poorly of
anyone at SoundExchange. They're very good
people there. They're very well-intentioned,
but the bottomline is there's a |ot of
undi stri buted noney there, a trenendous
anount. But you nentioned the audit right that
you m ght have as a | abel owner or an artist.

O course, that is very
restricted. The audits are binding, | think,
on anyone who woul d choose to audit, right.
One audit is binding on anyone who woul d
choose to audit, and then of course the
nmenber shi p agreenents which exi st at
SoundExchange otherwise limt the audit

rights.
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These nenbershi p agreenents are
very inportant, because you know, what happens
Is an organi zation |ike SoundExchange
basi cally becones a policy organi zation
advocating the positions of the owners and the
artists, and these nenbershi p agreenents all ow
themto do that by converting statutory
royalties over to funds that are avail able for
pur poses |ike, you know, |obbying and ot her
pur poses.

So we think it's really inportant
to keep the policy activities, if you wll,
separate fromthe adm nistrative activities.
We think that, you know, all sides benefit
when that's the case.

We al so think that direct
licensing is sonething which is supposed to be
protected vis-a-vis SoundExchange, and that
the antitrust exenption that they enjoy is
contingent upon the authority of |icensing
bei ng non-excl usi ve.

But what we've seen in the past is

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 127

they've basically tried to thwart direct

| i censi ng when copyright owners have wanted to
do it, and largely that's just, you know, to
preserve their own institutional interests. So
I think those kinds of things need to be

| ooked at very carefully. Copyright owners
clearly are |l ooking to do nore direct

i censing, both sound recordi ng owners and
nmusi cal work owners.

Wth ASCAP and BM, of course, the
right to directly license is witten into the
consent decrees. The direct licensing is an
I nportant conpetitive check of the operations
of SoundExchange, where there otherwi se really
Isn't any neani ngful conpetition.

MR DAMLE: Ckay. We'll start M.

Bl ake and we'll go around and catch everyone
that has their card up

MR, BLAKE: So | amnot a
litigator. I'ma transactional |awer by
nature and business affairs representative. So

I"mnot going to get into the specifics. |I'm
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not really qualified to tal k about the
specifics of those procedures, other than to
say that | agree wth the thought that as nuch
as possible, settlenent anong the
constituencies in the business world ought to
be encouraged and facilitated, and the whole
process where Copyright Royalty Judges or sone
ot her systemhas to step in where resolution
Is not able to achieved - ought to be
streanl i ned, because the costs of that
litigation affect all conpanies, including
smal | conpani es such as ourselves. A large
portion of the budget of an institution |ike
the RI AA goes to these kind of things, and
iIt's a necessary expense, but our mantra is
that we need to -- in order to survive, we
have to -- mnimze expense at every |evel

and that's certainly one of them Wth respect
to M. Watkins' comments, | would |ike to say
that as an i ndependent nusic conpany, we've
been involved in direct |icensing

negoti ati ons, and we've had conversations wth
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SoundExchange and ot her organi zations, and no
one has ever tried to pressure us to not do a
di rect |icense.

So for what that's worth as one
exanple, | think we're a pretty good target
for direct licensing. But we've never felt
that pressure. Also | would say that as an
I ndi vi dual conpany, we definitely do support
the statutory |license for non-interactive
servi ces.

The A2IM | know -- an
organi zation that represents us -- supports
that. To ne the issue really is that division
bet ween non-interactive and interactive. How
do you make that decision? | think it's a very
tough call. I'"'mnot sure that Pandora is
actually on the right side of that presently.

In ny view, it's absolutely
undeni abl e that these services that give
consumers easy access to content at very |ow
prices conpared to what it was years ago, do

suppl ant the market for buying records. |
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don't think there's any question about it.
Spotify supplants it to a greater degree than
Pandora, but SiriusXM and Pandora, things |ike
that that are in the car, that offer a w de
variety of nusic, | think, have overall tended
to depress the market for the buying and
selling of recorded nusic.

So | support the expansion, by the
way, of those sections if you want to call it,
to include pre-'72 copyrights, which we'll get
into in another section, to include
terrestrial broadcasts, which | think also
shoul d be subject to a statutory |icense.

But there is that critical
di stinction, | think, between what's
I nteractive and what's non-interactive. |
certainly believe that SiriusXM has gotten way
past the point where they deserve a standard
that seens to have cone up with a | ower than
fair rate.

| don't know what the right

standard is, howto put it into words, other
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than | think fair needs to be a part of it.

M5. CHARLESWORTH: Just a quick
followup. So if say there were another tier,
I think sone people have suggested that, for
let's call it custom zed radi o, not as
Interactive as Spotify but not just |ean back.
Should that be in the statutory |license or
out ?

MR BLAKE: | think that's a tough
guestion, but that was sonething that | was
t hi nking of nyself, as | call it "sem -
Interactive."

But clearly it seens |like the
technology is going to continue to grow and
expand, as it should, which is great. Wether
the statute, a statute that's witten at a
point in tinme can accomnmodate that, |'m not
certain.

But | think that sonehow there
needs to be, whether it's explicit or
inplicit, sonme kind of a sliding scale in

terns of that interactivity that determ nes
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the rates. |I'mnot saying, by the way, that |
t hi nk Pandora is not paying a high enough
rate. Not at all.

| would say that fromwhat |'ve
read, their owners are not suffering, and they
have a market val ue nmuch hi gher than the

conpani es whose content they use to nake a

profit.
MR. DAMLE: Thank you. M. Anthony.
MR, ANTHONY: | just have a very
qui ck comment. | wanted to echo what Les said,

about keeping policy separate from
adm ni stration. That principle is, | think,
very inportant and keyed to -- a key value to
a menber. Runbl efish has had a | ot of success,
as have sone of our counterparts in the space
with direct |icensing.

| think this is very inportant.
It's an inportant el enment that benefits
creators and the |icensees.

MR. DAMLE: Thank you. M. Bull

MR. BULL: Yes thanks. Another -- a
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simlar quick comment is sinply that in ny
spare tine, | had the privilege to read sone
of the CRB decisions, and you know, it's that
| don't think that there are enough

st akehol ders that even have a clue what's
going on, howit's going on, you know.

So a small room of people with
three or four interested parties that are
actively bringing a case before the CRB
rat her than, you know, inviting sort of |ike
the adm nistrative | aw process to, you know.
Announce it, get the word out to as nany
peopl e as possible that we're going to have a
proceedi ng, rather than having three or four
really interested parties fighting.

| mean it's sort of synpathy for
M. Hauth's position, of walking into a buzz
saw not know ng how t hat process was going to
inmpact. His isn't a substantial trade
organi zati on by any neans, you know, the two
that he said he's been involved wth.

But to walk into that proceeding
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and feel |ike you, you know, don't have a say
and can't possibly inpact it in a way. | read
sone of how those decisions cane out. | just

think that there's too few stakehol ders
i nvolved in the discussion, and | don't have
any idea, because ny 16 year-old son doesn't
care fromeither side whether he's neking
music, selling nusic, listening to nusic,
stream ng, interacting.

| nmean there's -- | don't know any
way to get nore people interested, but | do
feel like the few stakehol ders that are making
the rate settings and conpeting for those, you
know, values that they're going to be, | nean
that's as far fromfair market as possible.
It's a very small segnent of interested
peopl e.

MR. DAMLE: Thanks. Thank you.

M. Prendergast, | assune you have
sone things to say.

MR. PRENDERGAST: Yeah t hanks,

thank you. Well, | want to start | agree with
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Les, that direct licenses are an inportant
conpetitive aspect to the nusic |icensing

| andscape, and | think the direct |icense
field is very robust. | think direct |icenses
happen a lot, and as M. Bl ake said, they
enter into direct |licenses, many of the | abels
are too small to enter into direct |icenses.

That's not a change, you know, to
respond to Les' point about thwarting direct
licenses. W haven't thwarted any direct
licenses. W don't thwart any direct |icenses.
We couldn't thwart any direct |icenses.

Qur constituents are | abels and
artists, and | abels have an interest in doing
nore direct licensing. So that's not anything
that we -- we live in a world that works where
there's co-existence between direct |icenses
on the one hand and the statutory |icense on
t he ot her hand.

My | ast point is we used the word
“monopol y" with respect to SoundExchange, but

I just want to clarify that. It's not
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SoundExchange that's setting the prices for --
or the rates for the use of sound recordings
on these statutory services. Those are set by
the judges, or if they're not set by the
judges, they're set as a result of agreenents.

So to say that -- to use that word
“monopoly," | just want to add that point of
clarification to it.

MR. DAMLE: M. Prendergast, could
| ask you to just conment on two poi nts nade
by M. Anthony and M. WAtkins about this
policy/adm nistration sort of practices, and
where the noney for the policy cones fronf

MR. PRENDERGAST: Sure, yeah. So as
to where the noney cones from the nenbership
agreenent allows -- when sonebody registers
w t h SoundExchange, that is sinply an act that
al | owns SoundExchange to send the royalties to
the right spot.

The next level up fromthat is to
be a nenber of SoundExchange. A nenber of

SoundExchange is a situation in which an
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artist or a |l abel says yes SoundExchange, you
can do additional things for us, collecting
foreign royalties on our behalf, for exanple,
or allowing us to use -- allow ng
SoundExchange to use sone of those royalties
to do additional things, such as | obbying or
ot her enforcenent neasures that we undert ake.

That is -- to give you an exanpl e,
it's as if we paid the noney out to the
nmenbers, and the nenber says you can hol d back
alittle bit because | want you to do these
certain things. It's a purely contractual
relationship. It's purely transparent. It's
purely in the nenbershi p agreenent.

As to the overall question of
whet her a service, an entity involved in the
adm ni stration of a |license should al so be
i nvol ved i n advocacy, | don't see a problem
wi th that.

| think it's a good --
SoundExchange or any other collective that

would be simlarly situated, is in a position
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to know the interest of their constituents, to
know the interest of the artist, to know the
interest of the |abels, to have devel oped
expertise on those interest and those interest
I ssues, and therefore to be proactive on those
I nterests and i ssues.

MR. DAMLE: So nenbership is
optional? Is that --

MR. PRENDERGAST: Menbership is
optional, yes.

MR. DAMLE: And so soneone
regi sters and they don't want to be a nenber,
you're just paying themroyalties?

MR, PRENDERGAST: That's right,
that's right.

MR DAMLE: So just to follow up on
one other point that M. Watkins nmade, |'d be
curious to know what your response is. But the
question of unclainmed funds, unclai ned
royalties. Could you just comment on that? Do
you have a sense of how big that is? Wuat is

SoundExchange doing to get that paid out?
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MR, PRENDERGAST: Yeah. So to say

it's unclained, there's a lot of steps in the
process, fromthe tine that SoundExchange
collects royalty to the tinme that they're paid
out to the artists and | abels, and what
conplicates things as well is that
SoundExchange operates, keeps its books on an
accrual basis as opposed to a cash basis.

So we are stating that we have
royalties, let's say, for the nonth of
Decenber, when transm ssions were nmade in
Decenber, but those royalties won't be due
until 45 days later, in the mddle of
February. So that conplicates the discussion.

And when we collect royalties from
services, we take those royalties, we take the
reported use | ogs, and we match them toget her.
There are inevitably errors in the data that
we receive fromthe services, and we have a
dat a managenent group that works to cl ean
those errors as nuch as possible.

That wll delay the novenent of
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the funds through the pipeline, so to speak,
and then at the next step, we need to make
sure that we have the right information to pay
out to the right recipients.

On the artist side, that could be
conplicated. New artists are starting all the
time. Ad artists, everybody needs to register
w t h SoundExchange, sinply so that we know
where to send the noney. A fair nunber of
artists have not registered wwth us for
vari ous reasons.

We have an entire departnent,
dedi cated outreach to reach out to as many of
these unregi stered parties as possible. W do
mat chi ng exerci ses with other organi zations
within the nusic industry, to gather contact
i nformati on and reach out to people, and have
them be registered. But there will always be
noney in the pipeline that has not yet been
di stributed. That's just the nature of any
coll ective organi zation. W pay out -- on the

first run through our processing system we
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pay out between 85 and 90 percent of the noney
on the first instance.

That inproves over tine as we
mat ch nore data accurately, and as nore people
register with us. But there will always be
sone anount of noney that's just taking its
time, working its way through the pipeline.

MR, DAMLE: Ckay, thank you. M.
Kossowi cz.

M5. KOSSOWN CZ: |'m nuch nore
famliar wth the 115 side than | amw th the
112 and 114, so | leave a lot of the details
to other nore experienced panelists on this --
in this session. But | did want to nake a
coupl e of comments.

Wth respect to an earlier nention
of the inplenentation of CRB settlenents, they
shoul d be expedited when possible, and that
doesn't just pertain to both these sections,
but as well as other proceedi ngs that we may
have in the future on |icensing.

Al so, 114 may benefit from sone
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nore teeth with respect to conpliance and
reporting.

| don't know whether it would be
term nation provisions or sonething to that
effect, you know, sone sort of teeth that
woul d apply to when accounting and reporting
isn't done on tinme or correctly or per the
provi si ons.

And thirdly, finally, | know
terrestrial performance rights were nentioned
earlier. | just wanted to nention that | eaves
us in, you know, a very small conpany of
countries that doesn't have a terrestrial
radi o performance right, and it basically
clouds the flow of royalties internationally.

Al so prevents U S. artists and
U.S. labels without foreign infrastructures
frombeing able to collect possible royalties
fromother countries. So that is sonething
that we'd like to see considered in these
pr oceedi ngs.

MR. DAMLE: Thank you. M. Marks.
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MR MARKS:. | think this is a good

time, nowthat M. Hauth has left the room to

see if anybody disagrees on the terrestrial

rights.

(Laughter.)

MR, MARKS: | won't bel abor that
point any nore. | would like to offer alittle

bit of a different perspective on sone of the
t hi ngs that have been tal ked about with regard
to the history and SoundExchange, and how

t hese proceedi ngs worKk.

So the statute, when you | ook at
it, does not require artists and record
conpanies, as royalty recipients, to create
SoundExchange or any ot her organization. In
fact, if you read the statute, the statute
puts that burden on the services, to pay out
to individual copyright owers and artists
what is due.

At the request of the service that
were in existence at the tinme back in '95, to

have an organi zation to pay to, the recording

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 144

I ndustry took upon itself the burden of
creating an organi zation, which eventually
becanme SoundExchange, first as part of RIAA
and then spun out separately as an i ndependent
or gani zati on.

We paid for the establishnment of
it. We paid for all the costs associated with
it, the personnel, everything else. That was
sonet hi ng that was done at the request of the
services. So | think when we tal k about
SoundExchange as sone nonopoly or
SoundExchange as this or SoundExchange as
that, we need to step back and | ook at how
SoundExchange cone into existence, and that
was the first step

As you get into the rate
proceedings, | can only tell you what the
perspective is on our side of the fence, which
Is that we are one kind of group, wth
SoundExchange representing us, facing -- you
know, this time around, there are 27 different

organi zati ons or conpanies that have filed in
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the web proceedi ng.

Sone of theminclude organi zations
i ke the NAB, which represent, you know,
hundreds if not thousands of these statutory
licensees. So there is, in ternms of
participation, there is not only w de
participation that exists and representation
of the individual |icensees, but in nmany cases
those participants hire their owmn | awers and
do their own work, and SoundExchange is on the
recei ving end of, you know, fighting a nunber
of different battles with a nunber of
different parties.

That's the sane thing that's
comng up in this proceeding right now So the
notion that, you know, you've got big bad
SoundExchange on one side and all these, you
know, small parties who are either
unrepresented or a few parties, you know, just
a paltry nunber of parties on the other side
that are conpletely outgunned is just -- it

just bears no relationship to reality, in
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terms of how these cases have been -- have
gone forward.

On the policy front, | would just
add to what's already been said with regard to
SoundExchange's policy activities. It is
conpl etely voluntary, because any noni es that
are spent on policy efforts cone from
menber shi p agreenents and not from anybody who
just wants to have their royalties, and
there's no hoop that needs to be junped
through just to get your royalties and not be
a menber .

There are also rul es regarding
what -- SoundExchange cannot just go off on
its own. It needs board approval and a certain
| evel of board approval that's greater than
majority to even get into the advocacy space.
So its activities in that space have been very
l'imted.

Probably on one hand you coul d
count them the pre-'72 is sonething that's

nost recent. | think if you | ook at the broad
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support of the |l abel comunity and the arti st
comunity, it's no doubt but they're
representing the interests of the industry.
The sane thing with regard to what happened a
coupl e of years when Pandora and C ear Channel
and others tried to get the rate standard
changed, sanme kind of broad support.

You know, hundreds of artists who
had never signed |letters before signing
|l etters of support, you know, for those
activities. So as a board nenber, | would just
say that there are very strict rules that
exi st, and the activities that have been
engaged in so far are very representative of
I ndustry interests.

MR, DAMLE: M. Watkins.

MR WATKINS: | just wanted to
speak first to what | said about interference
wth direct licensing, because it's a nmatter
of public record. There's a | awsuit pendi ng
right now i nvol ving one of our clients,

SiriusXM com ng out of a set of events.
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Basically on the very sane day,
Following the start of their direct |icensing
canpai gn, which we adm ni stered, a nunber of
I ndustry groups canme out with public
statenents touting the desirability, if you
wll, of blanket licensing, including
SoundExchange, A2IM NARAS and | forget who
el se.

So that's the basis of the factual
assertion that there's been interference with
direct licensing and it's the subject of a
lawsuit, and if | renmenber correctly, the
answer that SoundExchange made in that |awsuit
didn't deny that it had partaken in
orchestrating that anti-publicity canpaign

So you know, be that as it may, |
think the historical perspective that Steve
offered is really inportant, and |I'd forgotten
about that. It's very nuch true. But you
shoul d know t hat when SoundExchange goes to
artists and labels to bring in nenbers, you

know, it doesn't go to them and say "provide
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us your tax identification information and get
your noney, and oh by the way get it absent a
| ot of deductions that you would ot herw se
authorize if you sign up."

Because renenber, instead they
have a | ot of young people and they're out
there in the market wwth the artists and with
t he managers, and you know, they're passing
around the nenbershi p agreenent. Mst of the
young, creative community thinks that's
exactly what you're supposed to do, sign the
nmenber shi p agreenent.

So the result of that is in fact
to convert essentially, you know, statutory
royalties over to nonies avail able for
pol i cymaki ng. The pre-'72 issue is, | think,
exactly the one. | mean our organization,
again, has no position on that. | could easily
argue that we benefit either way.

| certainly understand why owners
of sound recordings, pre-'72 sound recordings

want themto be payable. | understand why
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digital nusic services do not.

But say what you will, federal
performance royalties are not payable for the
performance of pre-'72 recordings, and we have
an organi zation that was set up to collect and
distribute federal performance royalties,
| obbyi ng Congress, using nonies which could be
spent and resources which could be spent
trying to reduce the unidentified on
policymaking. That's really the only point
that I want to neke.

The unidentified, just to speak to
that really quickly, | amvery synpathetic to
sone of the things that Brad said. The data
quality, which is sonmething we're going to
tal k about |ater on, you know, is really bad
In some cases. There are trenmendous
I npedi nents to trying to solve that through
sone sort of collaborative action.

But we know as an organi zation
i nvolved in matching data, the nore resources

you throw at it, the nore noney, the nore
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peopl e in sone cases, the better you do at
reducing it. It's that sinple. So every dollar
spent on policymaking is not being spent on

reduci ng the unnmatched.

MR GREENSTEIN:. I'Il be very
quick. | realize that we're --
MR. DAMLE: Yes, and then I'I| Iet

M. Prendergast and M. Marks answer.

M5. CHARLESWORTH: Yeah we're --

MR DAMLE: We're running a little
bit behi nd.

M5. CHARLESWORTH: W' re runni ng
behind. So but we want to hear from everyone
qui ckly.

MR, GREENSTEIN ['Il keep it very
quick. So | want to address points that have
been made at various tines. There was a
conment nade about the high market val ue of
sone of the webcasters.

Maybe al | udi ng specifically to
Pandora, and | would point out that the market

value, as reflected by Wall Street, is not an
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I ssue of profitability, and the profitability

of the services operating under the statutory
license is much poorer than their market

val uation, and we shouldn't confuse \Vall
Street market value wth whether or not the
rates are appropriately set.

Ms. Charl esworth, you asked about
whet her or not there should be an additi onal
tier for webcasting, partial user influence.
That was sonething that the RI AA sought to
have a higher rate applied in Wb I.

That was rejected by the CARP in
Web |I. There's nothing that would prohibit
SoundExchange from seeking different rates for
different types of services, which is what the
current statute provides for, and | think also
woul d be permtted under 801(b).

So |'mnot sure that has to be a
statutory fix, and anything that creates nore
confusi on about interactive/non-interactive
Will result in nore litigation, and | think it

wll harmartists if you kick Pandora, for
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exanpl e, outside the statutory |icense.

In terns of displacenent, the non-
Interactive services, | think there's probably
a lot of information that could be sought for
the Ofice to request, information on
pronotion or substitution. That will also be
litigated in Wb |V, as to whether or not the
non-interactive services are harmng the
mar ket pl ace or in fact they're draw ng nore
people in, who are then subscribing to the
I nteractive services and | eading to new
revenue streans, or people are buying nore
musi ¢ because they're listening to non-

I nteractive services.

Wth respect to the uncl ai ned
royalties, |I think one issue that could be
addressed is that you just have that noney
escheat to the states, instead of to the
private parties that control SoundExchange.
["'m not clear whether or not there's even
authority to give SoundExchange and its

representatives that noney.
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In ternms of lots of people
participating in the CRB, in the |ast
litigated CRB proceeding, the one wth the
rights where Congress had to step in again,
you had one non-interactive service, Live 365
litigating.

This is the first proceedi ng that
Pandora is participating in, arguably the nost
successful. So it's not the case that the
prior proceedi ngs have had equal nunbers of
parties that went through the litigation. Mny
of the parties have ultimately dropped out.

Then in ternms of Steve's comment
about or Steve and Brad about the board having
strict rules in what activities they follow,
['"l'l take themon their word it's true.
won't true to recollect what | may have been
I nvol ved in.

The question is what are those
rules, and what are the policy determ nations?
Where are they published? Wiere are they

avai |l abl e on the SoundExchange Board? How do
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people find out about then? | would posit that

you can't.

MR. DAMLE: M. Harbeson.

MR, HARBESON. So | probably shoul d
wait until the very end actually, because this
Is a dramatic change in topic. But since the

subj ect of the session does include discussion

of interactive licenses, | would just like to
point out that there are -- is an argunent to
be made to having -- to expanding the

statutory |licenses for sound recordings to
Interactive, fully interactive services.
There are a lot of libraries who
woul d li ke to be able to make use of |icenses
like this for a variety of purposes. Sone
libraries are actually doing it now under fair
use doctrine. | suspect that there are people
in the roomwho don't agree that it's fair
use. There are many librarians that agree.
There are many librarians who woul d rat her
license the content, and this is for things

| i ke for audi o-visual reserves, for
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di stributing curated content, online exhibits
or other kinds of library outreach activities.

If -- 1 think that if we could
have a statutory |license for sound recordings,
and | don't know that you're going to get to
this in the next panel, but also clarify with
respect to the 115 |Iicense, whether when
you' re stream ng sonet hing, you have a
performance or a distribution.

The courts seemto not agree on
this topic. You mght see a |lot of very
I nteresting services out there that are not
only valuable to the public but paid for, and
sendi ng noney to context creators.

MR, DAMLE: Thank you. M.
Prendergast and M. Marks, and then with M.
Marks we can -- then we'll wap it up.

MR, PRENDERGAST: Thanks. Yeah,
just wanted to respond real quickly to what
was said. Wth regard to the |awsuit,
absolutely we deny the allegations. Wth

regard to what we did in that situation,

Neal R. Gross and Co., Inc.
(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 157

absolutely we would do it again.

W think it's inportant to get the
nmessage out about the context of the direct
license initiative that SiriusXM was engagi ng
in, and we want to nmake it clear to the |abel
and artist community that those direct
licenses had terns in themthat they needed to
be aware, and that artists would receive
paynents differently in that type of
envi ronnment .

So absolutely we deny the
allegations in the lawsuit, and absolutely we
woul d continue to get that nessage out.

MR DAMLE: M. Marks.

MR, MARKS:. Yeah, and | would just
say on this issue of expanding the conpul sory
i cense, you know, we've heard from a nunber
of parties about how people ran to Congress
and are using that as an exanple of why
everything needs to be fixed.

This is exactly why conpul sory

i censes are not good necessarily for
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copyright owners, because they becone
politicized. You can have parties after --
this is what's happened in every one of our
pr oceedi ngs.

On the other side, the parties
view they've got two bites at the apple, one
with the CRB or the CARP before it, and then
anot her afterward with Congress, to try and
put pressure to get the rates | ower.

That's the way it's been in every
proceedi ng, and the nere fact that they run
and do that and have that as a strategy
doesn't say anythi ng about whether there's
anything wong with the systemor the standard
or anything el se.

The one point | would just close
out wwth, that | failed to nmention before, but
that's relevant to this in terns of the
antitrust exenptions and how t hese proceedi ngs
wor k, we had a situation where the other side
was essentially in one of the prior

proceedi ngs boycotting doing any |icenses, a
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head an organi zation basically saying don't do
any |licenses wth SoundExchange or the RIAA,
because it will just underm ne our position in
t he CRB.

This is the kind of thing that
we're routinely up against, and it only exists
because of the conpul sory license. So
expanding it to other services, especially
I nteractive services, and especially under the
current circunstances where certain services
have already gotten the benefit of bad | egal
deci sions that do not mrror the intent of
what was witten back in 1998, would be
sonet hing that we think is not appropriate.

M5. CHARLESWORTH: And just for the
record, | nean do the |labels -- are you
suggesting that 114 should be done away wth
or what is the official --

MR MARKS: No, no. Just not expand
It, you know, beyond what exists today.

M5. CHARLESWORTH: Ckay.

MR, DAMLE: Ckay. Thank you very
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much. Yeah. So why don't we take a -- it's
about noon right now. Wiy don't we plan on
starting the next panel at 12:10? Is that
fine?

MS. CHARLESWORTH: Yes.

MR, DAMLE: Yes, okay.

M5. CHARLESWORTH: So we're running
ten m nutes behind.

MR. DAMLE: Yeah, ten m nutes
behi nd.

M5. CHARLESWORTH. We'll try and
catch up during the [unch hour.

MR. DAMLE: Right, thank you.

(Wher eupon, a short recess was
t aken.)

M5. CHARLESWORTH: All right.
Order, order in the court. No one's |istening.
Yes, | need a gavel. Could the panelists
pl ease take their seats? Thank you. | always
i ke hearing lively discussion in the room
and this is our |ast panel before |unch.

Now t hat we' ve sol ved all the
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probl ens of the 114 license, we'll nove on to
115. Cbviously, many of you have many things
to say about the 115 license. Based on the
witten comments in Nashville, | think it's
perhaps the area that's viewed as bei ng nost
In need of sonething, and what that sonething
Is is hopefully what we'll be addressing

t oday.

So | guess, you know, the overall
guestion here -- well first of all, is there
anyt hi ng who thinks that the system-- nmaybe
we'll pick on Leo, M. Lipsztein that is.

MR, LI PSZTEIN. We used to work
t oget her when you were a partner and | was an
associate. This feels very famliar.

M5. CHARLESWORTH: Sorry, okay. Al
right. Now enough of that. But you know what ?
["'mremnded | didn't wel cone the new
panelists, and we should go around the room
for anyone who wasn't here before, so they can
I ntroduce thensel ves. Can you turn your tag a

little bit?

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 162
MR RYS: My nane's Jason Rys. |'m

Vi ce President at Wxen Music Publishing. W
handl e songwiters George Harrison and Tom
Petty and a nunber of really great
songwiters.

M5. CHARLESWORTH: Ckay, and can
you put your tag up?

MR. RYS. You know, this is
Ashley's tag and | don't know --

(Si nmul t aneous speaki ng.)

MR, SCHYMAN: Should we just call
you Ashley? We'll give you -- we can give you
a tag. Gary Schyman.

M5. CHARLESWORTH: Ckay.

MR SCHYMAN. My nane is Gary
Schyman. |'ma conposer. | actually wite
music, and I won a (nane) for ny nusic for a
video gane, but |'ve witten nusic for filns,
t el evi si on.

|"ve had video -- had bits on
YouTube actually, 50 mllion and one of them

fromthe bits. But I've also -- |'ve been | ong
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time chair for the Performng R ghts, now
called the Music Rights Commttee of the
Soci ety of Conposers and Lyricists.

M5. CHARLESWORTH: Ckay. Wel |
wel cone, and | think that's it. Ckay.

(Of mc comments.)

M5. CHARLESWORTH: Ch yes, no. Last
but certainly not |east.

M5. LAPCLT: Sorry. Dina LaPolt.
["'ma nusic |awer in West Holl ywood. |
represent nusic creators, songwiters,
recording artists, authors, actors and
pr oducers.

M5. CHARLESWORTH: Ckay. M. Cohan.

MR, COHAN: |I'm Ti m Cohan. |I'mthe
I n-house counsel for PeerMisic, one of the
| arger i ndependent publishers.

M5. CHARLESWORTH. Ckay. Well, |
think we have a really distinguished group to
di scuss 115 wth us here today. So | was just
about to pick on M. Lipsztein. Now | won't do

that. | think | heard you say in an earlier
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panel that you thought that 115 shoul d be

retai ned, and there nay be others around the
tabl e who share that view

So woul d you care to el aborate on
that a little bit, and anyone el se who thinks
that the current systemis working well or
wel | enough?

MR. LIPSZTEIN. Sure, and so |
approach this question fromthe sonewhat
bi ased perspective of a service provider,
operating in the interactive nusic service
space, in particular Google Play, but
obviously | look at this fromthe perspective
of YouTube and other digital services out
t here.

So fromny point of view, the
Section 115 license is absolutely necessary,
but it does have sone conponents that need to
be revanped. In particular, | think it needs
to be revised to reflect the operational
realities of service providers and creators

t oday.
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In particular, so this canme up in
this norning's session. The nain feature of
the Section 115 |license that | think needs to
be addressed is the question of ownership and
the availability of data under that |icense,
so that service providers can actually pay to
t he i ndividual s whose content they are
| i censi ng.

The license, | know the conpul sory
nature of the license in particular, | think,
are extrenely inportant, just given the sheer
scal e of publishing, the sheer scal e of
conposi tions out there.

It is sinply unrealistic to expect
a new market entrant to do deals with every
singl e publisher, and clear every single
conposition before using it on a service, for
that service to have neaningful value to
consuners, | think.

We've seen that it's difficult for
new services to cone in wth partial catal ogue

wth not the entirety of the market cleared.
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Consuners just don't want that, and to nake
sure that these new services can still appear
and that existing services can continue to use
new content the nonent it becones avail abl e
and get it to consuners, | think we need
appropriate information avail able, so that we
know who to pay, so we can pay it quickly and
see that as a operational reality.

M5. CHARLESWORTH: Okay. Just for
the record, | nean does it need to be 115 or
do you -- are you just advocating for sone
ki nd of collective Iicensing? In other words,
could there be sonething el se that woul d
replace 115, but would satisfy your needs, or
are you particularly attached to 115?

MR, LIPSZTEIN: Sure. | don't know
that there's anything magi c about 115. | think
a licensing nechanismthat allows nusic
service providers to make the full breadth of
music content that's out there in the world
avai |l abl e qui ckly and pay appropriately for

it, and be able to val ue those paynents
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appropriately, if that makes, are the sort of
key features of any |icensing framework that
we' re | ooking for.

M5. CHARLESWORTH: Ckay, thank you.
| think | see M. Watkins.

MR WATKINS: Well, | just wanted
to say that, you know, |eaving aside -- well
| think actually, to talk about elimnating
it, given the | arge nunber of digital nusic
services at |least, who are relying on it, is
-- it's kind of hard to fathom how t hat woul d
wor K.

Qur conpany's been adm ni stering
the Section 115 license en masse since 2001.
I nmean at this point, we represent |'d say
nost of the interactive stream ng services in
the United States, for purposes of
adm ni stering the 115 |license, and paying
royal ties under the |icense.

In some cases, the clients have
voluntary |icenses, but to license the

I ndependent content that can be identified,
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you know, we do use the statutory |license, and
there are a nunber of services relying on it.

M5. CHARLESWORTH: Ckay. The sane
guestion for you. | nean does it have to be
115 as it's currently configured, or are you
just suggesting there should be sone kind of,
you know, governnent sonehow regul ated or
sponsored |icense?

MR WATKINS: Well, | nean
generally we, you know, as it was pretty clear
fromour coments, | think we think the
private market is really well-positioned to
solve licensing problens, if there's an
econom c incentive to do that. So leaving it
as is, and there are sone things that can be
fixed on the margins that we've tal ked about.

| think making it easier to file
el ectronic notices with the office for
uni dentified works, and nmaking it cost
effective to do that en masse woul d be
extrenely hel pful, and would elimnate

actually the probl em of exposure on the
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margins, if you wll, because we can identify
and |license 90 percent or nore of the typical
digital nusic service usage through the
statutory |icense.

So | also think that if it's going
to be altered, it needs to be altered in a way
that preserves song by song |licensing on sone
l evel . | think history has proven that
whenever there is single application |icensing
to one entity, that's where the probl em of
unliquidated royalties tends to cone up.

I f you think about it, at the
noment the service is using the 115 |icense,
you have to create a tie first between the
recordi ngs and the nusical works, and that's
both for |icensing purposes and for paynent
pur poses.

So the services needing the
| i censi ng coverage have an incentive to create
that tie, which carries all the way through to
the royalty paynent process, and then it

ensures that the royalties go, you know, to
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t he publisher.

M5. CHARLESWORTH: Ckay. Thank you,
M. Watkins. | think M. Blake is next.

MR BLAKE: So just to repeat a
little bit of background, as | nentioned,
Concord is a nusic publisher, although frankly
our mnusi c publishing holdings are nmuch | ess
significant than our recorded nusic hol di ngs.
So really, it's our perspective as a user that
" mtal ki ng about.

| favor the conpul sory |icense
after the first use, and | think that it has
-- it would be a big m stake for publishers
and songwiters to abolish that.

| think it's been trenendously
hel pful for people to know that they can
basically record every song that they want.
They can go in and nake those decisions, and
we as a record conpany know that we'll have a
license at a rate.

My experience has been that first

use |licenses have never really been
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negoti ated. They don't command a hi gher rate,
because everybody | think just understands the
efficiency of being able to go and get that
i cense.

But the whole system does need to
be reforned greatly, and having read the
Rl AA's subm ssions on this and not having been
i nvol ved with the discussions before, | have
to say that | think it's a bold suggestion,
that basically the publishers and the record
conpanies sit down and cone up with a bl ended
rate that wll cover use of songs in al
recorded nusic products that are strictly
records, including both audiovisual records
and audi o only records.

Leave the systemalone as it is
W th respect to sync licensing in non-record
products, but we need that sinplicity. Even
for a conpany |like ours -- thank God | never
had to do 1,500 licenses or anything close to
it for an al bum-- but the process of having

to go through and get |icenses at other than
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the established rate, when you sinply -- when

prices in the marketplace are forcing nore
content to be delivered to consuners, to even
entice them possibly to buy it, and

particul arly audi ovi sual products.

The anount of overhead that's
devoted and the anount of difficulty of paying
those licenses is trenendous. W absolutely
have to have a systemwhere the difficulty of
getting licenses and adm ni stering them does
not result in royalties not being paid, and it
definitely happens that way. It is just nuch
too conpli cated.

M5. CHARLESWORTH: Ckay. Thank you,
M. Bl ake, and before -- | know M. Cohan has
his card up. But since you alluded to the
RI AA's proposal, | thought it m ght be hel pful
iIf M. Marks, do you want to explain that, for
anyone who hasn't read it?

MR MARKS: Sure. | brought a cheat
sheet, so | don't forget anything. Al right.

I won't repeat any of the reasons why we think
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it's necessary, given we've had a pretty
robust di scussion on that already.

In ternms of what we were seeking
to achieve, I'll just reiterate the three
things we had in mnd. One is fair market
value for royalties, for songwiters and
publ i shers. Two, sinplifying |icensing by

aggregating rights, such as ASCAP
and BM or asking for in their proposed
nodi fi cati ons a consent degree, through a
bl anket |icense, and covering all the rights,
as Larry was just saying, needed for what
we' ve been term ng a nodern nusic rel ease,
which is sonething that today does i nclude
audi ovi sual works, just because that's what
consuners are demandi ng.

| think all of us around the
tables realize if we don't answer to
consuners, we won't -- none of us will have a
busi ness. W& woul d | eave out of this
conpletely, or |I should say it's not intended

to cover, traditional sync uses or any uses
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where the sound recording isn't invol ved.

So you know, for everything where
we -- either we don't have a right or things
i ke uses in television or novies, where there
are other issues at play, it's not really a
consuner release so nuch but a business use
t hat woul d be out si de.

So the first thing would be that,
as | said earlier, you would replace the CRB
and the rate court, so that they no | onger had
oversight of setting rates for perfornmances
and nmechani cals. Again, these would be bundl ed
toget her on kind of a transactional basis,
which is the way that, you know, |abels
negotiate rights in the marketplace as well.

So you no | onger have these
mul ti pl e expensive rate proceedi ngs be
necessary, you know, and that go on forever
Wi th uncertainty and people not know ng what
the rates are, and then the rates bei ng bel ow
mar ket et cetera.

I nstead, you'd have publishers and
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songwiters negotiating their own percentage
rate with sound recordi ng owners, to determ ne
a single or nmultiple agreed upon rates for
conpositions for different uses. It could be
one rate across everything, it could be
multiple rates, depending on the uses. That
woul d be left for the parties to figure out.

Those woul d not be sonet hing
overseen by governnent or with a backdrop of
a rate court. The whol e proposal is prem sed
on the parties being able to reach an
agreenent on what is appropriate. |If that
doesn't happen, then it just doesn't work. But
if it does, there's sonething that we can
bring to policynmakers as a suggestion for how
to nove forward.

| would just note that, you know,
we've heard a ot recently. But even in the
past, publishers and songwiters tal king about
how t heir conpensati on should bear a
relationship to | abel s conpensati on recently

in the drafting of the Songwiter Equity Act.

Neal R. Gross and Co., Inc.
(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 176

So we're trying to pick up on
things that we've heard fromthe publishing
and songwiter community, and al so what we've
negotiated in the context of the current
mechani cal rate. So a nunber of categories of
uses for the nechanical rates include, as a
m ni nrum sone percentage of what the |abel is
getting.

So it's a concept that we've
al ready tal ked about, and a concept that we've
al so refined over tine. You know, this is
sonething -- a lot of people have said well,
woul d you have this in place |ike one tine
forever, or would you revisit it every so
of ten. You know, how would you deal wth that?

What we've said is that's for
di scussion. That would be for the parties to
di scuss. | certainly could see a | ot of
benefit to having every -- you know, so nany
years, another discussion about, you know,
whet her a certain ratio is right or, you know,

new uses that have cone al ong, whether that
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ratio that was agreed to earlier should still

be appli ed.

As | also said earlier, publishers
and songwiters would still control what the
artist -- what the first use would be of their

songs. So only if a recording is nade with the
assent of the relevant witer/publisher would
t he song even be covered by the system

So it retains the first use
el ement that exists today, so that the control
still exists for a songwiter and/or the
publishers to say sorry, | don't want to have
this song used in a recording that's
distribute by X, Y or Z They can, you know,
that systemwould still exist and the
mar ket pl ace woul d take care of that.

Sound recordi ng owners woul d then
go negoti ate narket-based |icenses |ike they
do today, and they would do it individually.
It's not collectively. No change to how t hey
do it today, and based upon those |icenses,

there would be a knowabl e rate for the
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publ i shing rights, based on what had been

agreed to in the narket.

So we kind of view the marketpl ace
el ement of this being twofold. One is you have
publ i shers and songwiters sitting down and
figuring out what the percentage shoul d be,
and then second, that percentage is based off
of a marketplace negotiation or a negotiation
rather that takes place in a marketplace |ater
on. So that's why you don't need the rate
court or the CRB.

So then the other thing is that
the services -- so once the rate is
establ i shed, the services have a direct
relationship with the publishers and
songwiters. So the noney doesn't flow through
record conpani es. The services take the
i cense. The services pay the noney out to
whonever the, you know, publishers and
songwiters designate as the collective to do
this.

But there's a direct relationship
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and they have direct input obviously over who
that is that's collecting, and to determ ne
the identity of that organization, the
governance of it. As a result of this, there's
an audit right directly wwth the service.
There's transparency directly with the

servi ce.

There's no paynent del ay that
exists today as a result of rate proceedi ngs,
and to the extent that there are issues about
advances or equity or sone of the other things
t hat have cone up, | would suggest we build on
concepts that we discussed in the |ast
mechani cal negoti ations which -- where we
changed the definition of what we call TCC,
total content cost, which was this m ni mum for
the record conpany.

So that should be a discussion
that we have, to ensure that, you know, noney
is flowng and to the extent that there's a
guestion about the kinds of deals that are

bei ng done today, that that's captured as part
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of what is agreed to with the ratio.

And yeah. | think that's pretty
much it. So just to clarify, it would not
i nclude sync rights for novies, television,
traditional television broadcasting, |nternet
performance of tel evision progranmm ng,
performances at |ive venues, stand-al one
| yrics, sheet nusic or any new use or
conpositions used without a recording. W're
not tal king about any of that.

M5. CHARLESWORTH: That's the fine
print.

MR. MARKS: So that's -- you know,
that's outside of what we're tal ki ng about
when we tal k about rel easi ng new products.

M5. CHARLESWORTH: Thank you for
outlining that. I think I prom sed M. Cohan
that before M. Marks described that. So |
don't know if your comrents are going to
respond to himor sonething earlier. But go
ahead.

MR. COHAN:. That's right. |
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actually didn't notice that M. Arrow s card

was up before mne, and | --

M5. CHARLESWORTH. Oh, |'m sorry,
and | apologize. | can't keep track of all the
cards.

MR, COHAN: This doesn't speak
directly to M. Marks' proposal, which you
know, we | ook forward to review ng and per haps
responding to in the reply coments.

| would just say, take a step back
generally and say that PeerMusic, inits role
as sort of a mmjor independent, shares a | ot
of the concerns of the majors, but also wants
to nmake sure that perhaps concerns that m ght
be of really specific to smaller independent,
even nmuch smal | er than peer nusic publishers,
are taken into consideration.

So there's been a | ot of
di scussi on about the abolition or elimnation
of the Section 115 |icense, and based on what
we think are very, you know, sound principles

of, we sort of agree with Register Peter's
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point that was cited in a nunber of conmments
that as it's an abrogation of an exclusive
property right, it should be done very
carefully and very narrowy.

| think we'd |ike to have nore
information or to know a little nore, or to
have the parties investigate the extent to
which the elimnation of the |icense m ght
have an inpact on publishers and songwiters
wth |l ess | everage in the nmarketpl ace.

It may be that the elimnation
would wi nd up creating a situation that | ooks
alot like it does today, and it would not
have an effect. But we're not sure at this
poi nt .

But | think given that a | ot of
the discussion, a lot of tine was probably
going to be required before any elimnation
could be inplenented, we think it would be
extrenely inportant to focus in the short term
on the fixes that have been proposed,

particularly in the Songwiter Equity Act, and
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particularly the elimnation of the 801(b)

standard, which there's been sonme di scussion
about al ready.

But the nove to a wlling buyer
and willing seller standard and 115 for us

woul d be particularly the main focus at this

poi nt .

M5. CHARLESWORTH: Okay, and |
guess M. Arrow. I'msorry if | took you out
of order.

MR ARROWN So just a brief
statenent, and then I'd like to respond to M.
Mar ks.

M5. CHARLESWORTH: |'m sure you
have sonething to say.

MR ARROWN So first, just as |
stated before, we're ideally for the
elimnation of the conpulsory license. W
think it's conpletely unnecessary. W think
that the free market solution would work
better, just in terns of establishing a rate,

and also in terns of establishing a |icensing
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process that is a lot |ess conplicated and
cunbersone than it is today.

If 115 must remain in sone form
we think there nust be an audit right for
publ i shers and songwiters, so they can go and
find out whether they're being accounted to

properly.

Right now, | think there's a
conplex attestations that sone accountant has
to sign, that says oh yes, ny client paid you
correctly.

But obviously they don't trust
t hat .

And al so we al so believe that the
rates should be set by the willing
seller/wlling buyer standard. Responding to
M. Marks. So really what he's saying is the
| abel s seek to take over our digital |icensing
busi ness for us. Cbviously that's sonething
that we can't support.

For years, record conpani es have

been licensing nusic from publishers. |
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remenber fromthe beginning of the conpul sory
license, and at | east over the |ast 30 years,
it's the tine that |'ve been in the business,
we don't feel that they' ve done the best

possi ble job of |icensing or paying royalties
to us.

In addition, they've tried to
reduce the anount of royalties paid to us
through things |ike the control conpositions
cl ause. So why would we want to give our
| i censi ng business over to thenf

Havi ng said that, we would be
happy to sit dowmn with them and with the
additional nusic providers, and talk to
everyone about a process that would work, and
you know, | think Steve just junps to a
particul ar proposal.

It's really overreaching, but fair
enough. It's sonething to start wth, and
we'll be wanting to entertain that discussion.

M5. CHARLESWORTH: Do you have a

response to the specific idea of com ng up
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with a share, you know, |ike a publisher |abel
share, or is that sonething you can't -- you
haven't been able to fornulate a response?

MR, ARROWN Yeah. But we're open to
any suggestion. | think we go in with a bl ank
slate, and we say | ook, well here's the
| andscape.

Look, we're absolutely in favor of
making it as easy as possible for digital
services to |icense our nusic, and when they
i cense our nusic, we nmake noney. Songwiters
make noney. That's a great thing.

The question is how do we do it?
What's fair conpensation to songwiters and
publ i shers, what's fair conpensation to record
conpani es, and how do we create a process that
works really snoothly, enables themto | aunch
qui ckly and effectively, and not have a huge
cost of adm nistration that they do have now.

M5. CHARLESWORTH: Ms. LaPolt.

M5. LAPCLT: I'd like to mrror the

comrents that M. Arrow said. | feel the sane
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way. My practice represents a nunber of --

M5. CHARLESWORTH: Can you speak
into the mc? | just want to make sure we can
hear .

M5. LAPCLT: I'd like to mrror the
comrents of M. Arrow from Universal Misic
Publishing. My law firmrepresents a | ot of
songwiters, a lot of A-list songwiters, and
the concerns that M. Arrow has we al so have.
We believe that a willing buyer/willing seller
standard shoul d be applied to the nechani cal
i cense.

It's severely outdated. It was
enacted in 1909. Things were very different in
1909, as David Israelite, president and CEQ
just testified under the House Subconm ttee
for Intellectual Property and the Internet on
Tuesday. He nmade a point to say when the
i cense was enacted, there was maybe 100, 000
songs in the marketpl ace.

A pl ayer piano conpany had all but

nmonopol i zed the market by excl usively
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licensing a |arge portion of all existing
musi ¢, thus enacted to pronote conpetition
However, there's now over 25 mllion songs in
t he mar ket pl ace.

Certainly, with the advent of
Pandora and all these fabul ous services, which
we all, you know, we enbrace technol ogy, ny
clients, songwiters and nusic creators in
gener al .

But we do have to sit down and
wor k about howit's going to be fairly
applied. | nean the fact that Pandora pays the
record conpanies 50 percent of its incone and
the nusi c publishers nmake four percent was
precisely why the Songwiter Equity Act was
I nt roduced.

| really like this idea that the
nmusi ¢ publishers and the | abels would sit down
and cone up with sonmething. No bullying, don't
bring your | obbyists. Stephen, you can cone
but you know, here's the thing. Al sit down

and work it out and figure out what could
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wor k, because 50 percent-4 percent doesn't
wor K.

Alot of ny clients are recording
artists and songwiters, so they participate
each way. But | could tell you honestly, for
any one of ny clients that's a songwiter and
a record artist, the one thing that is |ike
their mantra, you know, like their vuh, the
chutzpa, the thing that gets themup in the
norning, is to be able to say I'"'ma
songwiter.

Like that is the end-all be-al
for any nusic creator we represent, you know,
and | just want to -- | love this idea about
the audit rights. I'mglad that you brought
that up, because the pass-through |icensing
al so doesn't work. I mrror M. Arrow s
comments on that as well.

We can't have a situation where
the record conpany is controlling the
licensing of all these rights, and then we

have to wait for the record conpany to account
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well. We need to have direct relationships
with these services, so we can ask them
guestions and have an audit right to begin
wi t h.

The other thing | want to say iIs
the free market is preferable, but |
understand getting rid of 115 right now.
Everybody says it's very scary being in the
free market. It is scary, or as ny son woul d

say "scawey." It's scary, but you know t he
world is scary, you know, and | think that we
all have to work together to find a sol ution.
The infighting has to stop.

That's the part that's
destructive. | have to tell you, being
involved with a lot of legislative matters
over the past year, and having to educate a
| ot of Congress nenbers, it's very difficult
to understand copyright to begin with, very

difficult.

And then coupled with the fact
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that we all fight wth each other. The sound
recordings fight with the nusical conpositions
and the songwiters fight with the record
conpani es and so on and so forth. It just
exacerbates the fact that we can't get
anyt hing done, and it's very
count er producti ve.

| think that these types of
roundt abl es that the Copyright Ofice is
hosting is a very good start for all of us
getting together, working together to try to
figure out a solution that benefits all of us.
Because at the bottomline, you know what ?
This is bipartisan issue. Misic brings
toget her the worst of enem es, and they can be
friends, and we can all work together.

As | ong we keep the creator, the
music creator at the forefront of our m nds,

and know that any | aw that doesn't protect

themis no law at all, to quote Register
Pal |l ante, who | just |love. So thank you for
your tine.
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M5. CHARLESWORTH: All right. Well,

we'll just take lunch now. No. That was very
i nspiring. Thank you, Ms. LaPolt. | think M.
G eenst ei n.

MR, GREENSTEIN: So this roundtable
makes strange bedfell ows, because on the | ast
panel, Steve and | were adverse to one
another, and | think on the one hand now,
there wll be sone support in the digital
services community for the Rl AA proposal to
sone extent.

What | think some of what D na
just said has to be kept in mnd. 25 mllion
songs in the marketplace. | think it is
unrealistic to expect that if you do away wth
115, you will have the vibrant, digital nusic
mar ket pl ace that we have now and that has been
growi ng for nmany years.

If you do away with this, | think
you basically put the brakes on full stop. |
also find it surprising that a lot of the

fights that are going on between publishers
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and sound recordi ng copyri ght owners over the
allocation, and this is a noney issue, |
think, to a very large degree, are by
conpani es that are under common ownership

So | just learned recently Warner
Publ i shi ng does not have its own board of
directors. It's part of Warner Music G oup.
The head of Universal Misic Publishing Goup
Is the fornmer head, | forget what Zack's title
was at Universal Misic. You' ve got commonly
owned entities that can't figure out or agree
upon how to split up the noney, and the people
who get lost in the crossfire are the DSPs.

A solution, | think, would be not
only to go where the RIAA is going, but to
follow an existing structure that exists in
t he Copyright Act under Sections 111 and 119,
which is there's nusic. To the consuner,
there's nusic. There may be a sound recording,
there may be a nusical work. Mybe they know
the songwiter. Maybe they know the different

per forner.
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But froma DSP that's building a

technol ogy, trying to bring sonething to the
consuner, they want to pay for nusic and say
you all, the rest of you in this room who
represent publishers, record | abels, PRGCs,
mechani cal rights adm ni stration conpanies,
you figure out how to allocate that noney.

Under Sections 111 and 119 of the
Copyright Act, that's what essentially
happens. You retransmt a broadcast signal, a
di stant signal and there's noney that's paid
in. Phase 1, you allocate noney between the
different core groups, whether it's sports,
Hol | ywood, | ocal broadcasters, religious
broadcasters, the PRGCs, et cetera, and then in
Phase 2, you all ocate the noney anobngst those
di fferent groups.

So for sports who | used to
represent, baseball, the NFL, the NHL, et
cetera, figure out howto do it. For nusic,
ASCAP, BM and SESAC, figure out howto do it.

The services should not be forced to negotiate
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wth the record | abels and be held up, or to
deal with the publishers wthout the safety
val ve and governnent oversight of this
col l ective action, and figure out how nuch is
going to go to different parties.

| also think that the findings of
the federal court judge in the ASCAP Pandora
litigation is very inportant. Wien it was
tal ked about, transparency of information and
what woul d be nmade available, it was anything
but transparent at the end of 2013. Wen
publ i shers were w t hdrawi ng from ASCAP and
trying to withdraw from BM, and Pandora was
trying to get information about who owned what
wor ks, and the information was there.

Both the PRO had it and the
publ i sher presumably had it, although there's
a separate issue. |If anyone's tried to do a
deal with the publisher, they don't tell you
what they own. They don't keep track of what
they own. They indemify you against a third

party claim
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The marketplace is not going to
solve this problem If the problemis the --
| forget, Dina, the nunber you've quoted, 50
percent versus 4 percent for the allocation,
and M. Van Deere of Sony/ATV tal ks about how
he wants parity.

Goi ng back to ny earlier coment,
when Pandora's payi ng upwards of, you know, 70
or 80 percent if they were paying under the
CRB rates and the publishers want parity, at
150 percent of revenue, there's no business
her e.

The way that this works for the
benefit of everybody is for there to be |ess
friction, not nore friction, so that nore
noney could be paid in, and then the conpanies
under common ownership, two of which are
foreign-owned entities, they should figure out
how to split up that noney.

| f the publishers don't |ike that
they get four percent and Pandora's getting

50, let themfigure it out anpbngst thensel ves.
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Figure out what the value is of nusic. Not for
a reproduction, distribution or public
performance for a nusical work or a sound
recor di ng.

So six data points. Figure out
wi th one body what is the value of the nusic.
Have the services pay for the value of the
musi ¢, and then have the rights owners figure
It out.

So in the first instance, what's
the value of the sound recording versus the
musi cal work, and then what's the value of the
performance versus the mechanical or the
di stribution rate?

Any other effort to get rid of 115
IS going to just create a nightmare, and it's
al ready incredibly challenging advi sing
conpanies as to howto get these rights. W
haven't tal ked at all about MFNs, and how t hat
I's destructive in the marketplace to drive up
rates.

It is very conplicated, and it
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w Il not be solved, in ny view, by doing away
with 115 or governnent oversight or DQJ
consent decrees. You w |l have hol dups, you
wi || have problens, and you will have |ess
musi ¢ and | ess services naking its way to the
Ameri can consuner, which is sonething that
needs to be taken account of.

It's not just the creators that
have to be top of mnd. | think the public,
t he American people need to be consi dered
here, and I'mjust afraid that tal king about
doing away with 115 is going to conpletely
forget about themand just throw sand into the
gears of this whol e process.

MR MARKS:. Can | ask a followup
guestion, Gary just --

M5. CHARLESWORTH: Yes, and then |
do want to get to this side of the room

MR, MARKS:. Just very quickly. As
much as it's great to have you agree with us,
l"mnot sure we're in conplete agreenent. So

It sounded |Ii ke what you were saying is let's
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just throw everything under sonme kind of
governnent regul ati on, where sone rate court
or sone body is determning what the pie is
wort h.

Wher eas our proposal is prem sed
on getting songwiters and publishers out from
under CRBs and rate courts and, you know,
havi ng everythi ng based on market rates. It's
just a clarification, not a debate. | just
want to --

MR, GREENSTEIN. So to clarify, a
ot of this would have to be fleshed out. |
agree with many of Steve's points about what
woul d not be covered by the statutory |icense.
So Steve, you went through a list, whether it
was tel evision, non-sound recordi ng uses of
musi cal works.

| think a ot of that would stay
outside. | think for non-interactive services
and interactive services, the Spotifys,
Rhapsodys, Beats Miusics of the world, where

there's already very active MFNs that ensure
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the sane paynent to different copyright

owners, and that you're dealing wth how to

al l ocate that noney, that's what | think would
benefit from being placed under the system
where you have a statutory |license, a paynent
for music and then the rights owners figuring
out how to allocate that.

So we were both with the RI AA when
the argunent was nmade why is the sound
recordi ng nore val uabl e than the nusical work.
It's the risk, different markets, different
I nput s.

Publ i shers don't |ike that. But
| et the publishers and the | abels at their
board | evel figure out okay, how nmuch goes
into the pocket of Universal Misic Goup, the
record | abel; how nuch goes into Universal
Musi ¢ Publ i shi ng.

But why should the services be
grasses these el ephants fight anongst
t hensel ves? Because if they're each given

their own exclusive right, they're all just
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going to hold up the services.

I f publishers really want parity,
and you have a service |like Pandora that's
payi ng, or would have been paying over 100
percent of its revenue, you can't make it up
on volunme in the digital space.

There's no service that continues
to exi st when they're paying confiscatory
anounts to publishers and | abels. That's what
| -- I"'mconvinced that that's what would
happen if you renoved DQJ oversight and the
115 conpul sory |icense.

MALE PARTI Cl PANT: WAs that a yes
or a no?

M5. CHARLESWORTH: All right. You
guys can talk over lunch. I'"mgoing to go over
here to M. Rys, if you're ready. Ckay, M.
Rys.

MR RYS: Sure. I1'd just like to
start to say that, you know, | think we need
to take a step back and realize that we're

tal ki ng about art and nusic and these are
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people, and it's not just about content and
it's not just about, you know, the public
want s and consuners and net adat a.

You know, this is people's
expression of, you know, their feelings. |
think it's inportant going forward that we
keep that in mnd. You know, not every song isS
the sane. Sure, there are advantages of
col l ective licensing and, you know, there's
certain efficiencies in going that route.

But not every song is the sane,
and it shouldn't be treated the sane. So |
t hi nk when we're tal king about, you know,
| ooking at the Section 115 license, | don't
think it works.

| would be in favor of getting rid
of it altogether, allowing a free market, you
know, and publishers and songwiters to
negotiate fair royalty rates, and giving them
the unrestricted ability to say no, you know.

As a songwiter, under the

conpul sory license, they're forced to do

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 203

busi ness wi th whoever wants to use their
musi c. They can't say no, and you know,
copyright, it's a property right, and you
know, the creator of these copyrights should
be allowed to decide how to exploit them and
w th whomto do business wth.

So I would be in favor of letting
the free market decide how to |icense and what
rates are fair. But to the extent that that's
not possible, | think there are three nmgjor
things that should be | ooked at in the 115
i cense.

The first, echoing sone comments
earlier, would be an audit right. | think it's
unconsci onabl e that, you know, songwiters
have to accept, you know, sort of self-
certification fromthese conpani es who are
using their nusic and paying themroyalties
that they didn't even negotiate or agree to.

| would say that there should be
an ability to opt out. If there is a Section

115 |license and sone sort of governnent
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framework for |icensing, allow soneone to say
no, to do it on their own, you know, to
license at rates that feel are fair, to say no
to, you know, undesirable business partners.
That's pretty nuch it.

M5. CHARLESWORTH: Thank you, thank
you. | don't know who was next, but was M.
Bernstei n next?

MR, BERNSTEIN: | would like to do
John first.

MR, RUDCLPH:. Thank you. To the
115, in the last CRB negotiation, it was |
think at one point I'mgoing to say 16
di fferent ideas or conbinations of itens it
woul d fall under as far as conbi nations of
plays. One thing that's real interesting about
all this is the devel opnent of technol ogy,
right.

| think we all renenber having
very heated di scussions around ringtones, for
exanpl e, which have becone sonet hing no one's

even nentioned in the last, you know, or you
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didn't hear anything in the testinony or
anything el se, right.

So the idea that we could create a
nmoment in tinme under sone statutory |icense,

If you would, and that's going to apply to
what ever may happen after that. | think those
days are over. The evolution of timng is not
going to allow that.

Technol ogi cal solutions to all ow
what essentially is a clearinghouse, which has
happened -- | nean there's entrepreneurs in
this room MI, Keith's business, Jen MIller
was here earlier, Runblefish, who are
operating -- are creating sol utions-based
pl atf ornms outside of, and people are actually
appl yi ng them and using them

So this ability to actually have a
mar ket negotiation in sone real tinme, and then
If a group or a section choose to apply kind
of a blanket license idea on top of that, |
nmean we're not -- we're actually not far away

at all.
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| think what we need is actually
the legislative efforts and the Copyri ght
Ofice efforts, which has already been said.

| think the Copyright O fice has
certainly stated to pronote this idea, whether
it's transparency, audit, and it's not even
about a database so nuch as it is a
cl eari nghouse is what | would call it,
concept, because the applications are what are
going to cone through and how they're going to
be applied are one, it hel ps stinulate
I nnovati on.

The other one it does is we can't
I magi ne what's going to happen next in this
room | alluded to it earlier that the, again,
| don't |ike how we got into what YouTube
created on the back end, but what YouTube
created on the back end is actually a market
solution, and it works.

There's issues, it doesn't catch
everything. There's audio recognition, but

there's layers of technology that are built in

Neal R. Gross and Co., Inc.
(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 207
there that are highly supportive and a while

essentially for a market rate negotiation
that's going to happen again fairly soon.

So fromthat standpoint, because
of all the variations, know ng where we were
just, you know, four or five years ago and how
hal f of the discussions we have aren't even
applicable really anynore when it cones to
mar ket base.

Al'V works do concern ne, but in
this concept where there's an audit right and
the passthrough is elimnated and there's
transparency, | think you get to that sane
pl ace.

One point that Gary nmade, and this
Is going to like -- you know, this is going to
be alittle bit of a table thunper, but it's
like | don't think the Anmerican people suffer
fromthe delivery of nusic to them

| think what the Anmerican people
truly suffer fromis the ability to ever hear

musi ¢ because the creator nakes a choi ce of
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how to nmake a living, and they're not able to
make a living under the way that we're talking
about |icensing now.

Just as a conpany or an investor
chooses whether they can build a business
based on the cost that it is to them then
that's the decision that the creators are
having to make. If we don't support that |ower
| evel that they can actually nmake a |iving,
then delivery systens won't nean anyt hi ng
because there won't be anything interesting to
listen to in the first place.

M5. CHARLESWORTH:. Thank you, M.
Rudol ph. M. Bernstein.

MR. BERNSTEI N: Thank you. One
comment before what 1'd Iike to speak about a
nmoment is back to Gary. | don't think there's
25 mllion sound recording titles out there
that are in the marketpl ace.

| think these databases you speak
of have a lot of duplications, and that what

we're really tal king about here, | believe
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sonebody submtted to the Copyright Ofice, in

their witing there was maybe up to 300, 000
songs that nake up 90 -- Les is taking credit
-- 300, 000 songs that nmake up 90 percent of
t he earni ngs.

| don't know if that's accurate,
but even if we called it a mllion tracks,
it's a lot nore nanageable than 25 mllion, in
terms of the efforts towards |icensing. But |
didn't want to speak about that part, so |
make the comrent about 25 mllion.

| want to tal k about the audits. |
said earlier that | probably do, can
conpletely say | have nore experience auditing
digital services than anybody, and |'ve seen
a lot. Earlier today, we tal ked about trust.
It was brought up, and it's trust but you
can't verify. You know, we've got to rely on
t he ki ndness of strangers that they're going
to report accurately to us is a phrase |'ve
of ten heard.

|'ve seen situations of data
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conducting audits under direct |icenses, where
the data's gone. That data was too big is what
we were told, or it was sunmarized. The
granularity is gone. Recordkeeping is
terrible, and you don't hear about it, because
It's under these direct |icenses.

What's so ironic is we're tal king
about ownershi p databases that are necessary,
because | think what |I'm hearing is because
we're not sure who to pay. Ckay, hold on. So
If you're not sure who to pay, shouldn't we be
entitled to audit you, to figure out what's
sitting there.

So you need this audit right. |
don't know of any other industries where
there's not an audit right. But it would kind
of be like what if all the nobile carriers, if
the users reported their usage to the nobile
carriers and they relied on that usage to do
their reporting. | nean it's so backwards.

So this audit, as |'ve said from

nmy experience, |'ve seen transactions
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di sappear. |'ve seen intentional conduct,
where people have literally taken
transactions, noved themthis way to a
financial reporting system and noved t hem over
here, just never to be seen again, and our
clients woul d never even know that happened
until we did the audit.

Because when you do the statenent,
it's really easy to nani pul ate nunbers and
make them work on a statenent to give the
appear ance that they're accurate. You have to
go upstream and now with advertising revenue
being really nore core in sone of the revenue,
you have to go even further upstreamto see if
that's accurate.

| can't i1magine a space operating
effectively without an audit right, and |'ve
heard comments about services saying we're not
going to be audited by 10,000 people. That's
too much of an intrusion. Well, record | abels
and publishers have left audit rights in their

agreenents for years, and | know there's not
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10, 000 people auditing them It's just a basic

right to have.

So | would encourage if 115 stays
in place, it's alnbst mandatory to get an
audit right in there. Oherw se, you could
expect there's going to be plenty of noney
sitting in different places where it just
doesn't get paid through.

M5. CHARLESWORTH: Ckay. Thank you
very nmuch. M. Barker

MR. BARKER: Thank you. Wow, wth
my card up and wow, there's so nmuch to say. So
let me see. | won't try to get it all out. |
wi |l say sone of the comments |'m hearing that
['"ve witten down, Les had said it's hard to
I magi ne today wi thout 115, | think. D na had
said her girl would say it was scary and |
agree with that. It would be scary. Gary said
it would be a nightmare w thout 115.

The thing that ny group of
I ndependent publishers is going to differ a

| ot fromwhat's been said around the table is
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when comments are nade to get rid of 115, but
If we don't, then here's how to change it. |
have to believe that if we today started with
a bl ank piece of paper and 115 did not exi st
and we were trying to cone up with a solution
that solution would I ook nothing Iike 115.

So if that's the case, what are we
afraid of, of just getting rid of that in the
appropriate way, so that the industry doesn't
go crazy. There are a lot of different options
we can take, but cone up wth and create a
real solution that covers a |lot of the things
that are being tal ked about.

| wll say that with M. Mrks, he
and | have di sagreed on a nunber of things in
the past. | will say | agree now wth so nmany
of the things that you just said about your
proposal, and I would to go on record just on
a fewthings that we don't agree with, and a
fewthings that | think an alternative to 115
woul d need to include.

First of all, 115 needs to incl ude
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a fair market value, and actually that's what
M. Marks said. He also said sinplified rights
and aggregated rights. | totally agree with
that. It needs -- we need to have the audit
transparency as Keith was tal king about.

That's sonething we don't have
under 115, but rather than change 115, let's
let this operate in a free market environnent,
where those audit rights are a part of the
comrerce. | think we don't want to go with
what M. Marks said on one thing about the
publ i shers receiving a percentage of what the
recordi ngs get.

We do not as publishers and rights
owners want to have our songs and our rights
tethered to other rights. Many tinmes as an
adm ni strator, | have received requests from
record conpani es who are giving away their
records in order to pronote sonething, and
asking ne to do the sane.

Wher eas the song rights owners,

it's not benefitting us to give away product
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to market necessarily, and there are a |ot of
ways that by giving up that control, we would
be giving up certain rights.

One thing that M. Marks said,
which again | agree with and appreciate is we
woul d not i nclude synchronization rights in
the proposal. The interesting thing is
synchroni zation rights are about the only
rights we have that have been free nmarket
val ue for over 105 years.

So that appears to be working. So
if that's working, why don't we try to pul
everything back to that, rather than
regul ating so many ot her things. Another basic
right is, and I think Jason brought this up a
bit as well, is the right to say no.

Omers should have the right to
say, W th nusical conpositions, the sane as
recording owners have the right to say no
today, as well as book owners.

To Kill a Mockingbird is not

avai |l abl e on any el ectronic book form and
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there's nobody yelling and scream ng that the
commerce i s not working, because perhaps one
of the nost popul ar books of our tine, sone
have rated it second to the Bible, is not
avail able in an electronic form

Now it is available in three
weeks. | think the author has decided let's go
with that. But that's her right to keep it off
the marketpl ace for a decade or nore, and now
i nclude it.

As song owners, we should have the
right not just to say no for the first use,
but we should have the right to say no
forever, to not, as Jason said, maybe partner
wth certain people that we woul d prefer not
to partner with.

That's a central issue. Now how do
we deal with that in the digital industry?
I've had a conversation offline wth another
person who said, you know what? W don't have
to have 100 percent of the nusic to go to

busi ness. W just need a high percentage, but
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we need to clearly know the ones that we
cannot use, so there's no liability or risk
t here.

We can get there fromhere. As
John Rudol ph was saying, | think with the
technol ogy that we have today or could have
tonorrow, we can figure that out. So | just
want us to -- | want to kind of pull back and
say there's a |lot that RI AA and the nusic
publishers | think agree wth.

There are a few things that we
woul d need to have di scussions over. But the
idea of trying to fix 115, which is being used
today, clearly outside of its original
purpose, is not necessary. Let's start with a
bl ank pi ece of paper and do it again.

Now | can say this later and |
said this in the last session or in the | ast
roundtable. | would throw out the idea of if
we sunset 115, if we pick a period in tinme, if
that's two years or whatever period of tine

Is, to say hey, we are going to let the free
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mar ket establish this new process, so that we
can know that it's comng and in a two-year
period of tine, we sunset 115.

Now maybe at the end of that two-
year period of tinme, we even keep the rates in
pl ace for another two years. W allow the
l'icenses that existed as of that tine to
continue to exist and operate under, and then
for another two years we let this new process
that's been built use these old rates that we
have establ i shed.

After four years, we then let the
new process work in the free market. | just
think we need to | ook for opportunity in
today's difficulties, rather than just be
paral yzed by the difficulty in what we're
seeing in this opportunity. |I think we can do
better than 115, and so | don't want -- so
were going to stop short of saying let's fix
it. We're going to say let's get rid of it and
replace it with sonething better.

M5. CHARLESWORTH: Thank you, M.
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Barker. M. Arrow.

MR, ARRON All right. Well John
said sone of -- nuch of what | wanted to say,
but I'll say it anyway. Wien | listen to M.
Greenstein and M. Lipsztein tal k about
Pandora and Google Music, it seens that they
seemto have sone idea that they have sone
special privilege to be able to use all of the
music in the world on their service, and |
know that's good for their services.

But | don't think they have that
privilege. | think that it is the right of the
copyright owners and the songwiters to
determ ne who they want to license their nusic
to. Now having said that, | can tell you that
for our conpany, we have licensed voluntarily
Googl e Music and YouTube and Pandora, and
many, many ot her servi ces.

So obviously, the goal is to
license all of our nusic. But if there's a
witer who doesn't want to, there's a

publ i sher who doesn't want to, that should be
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their right, and it doesn't kill the service.
| subscribe to Spotify. You can't listen to
the Beatles on Spotify. There's a | ot of stuff
| can't listen to Spotify.

But you know what? For $10 a
month, | still love it. It's great. It's a ton
of music and it's enough. So I'mlistening to
Pandora and it just so happens that they can't
play Led Zeppelin. It's not the end of the
world. | mght not even notice it.

So | don't think they need to have
everything. They just need to have a certain
anpunt that is a critical mass, that is enough
to attract consuners their services, and then
let the rights owners decide who they want to
listen their nusic to.

M5. CHARLESWORTH. Ckay, and | just
want to -- and just for the record, M.

Li psztein for YouTube, people can opt out,
right, of the licensing regine?

MR, LIPSZTEIN: So no one has to do

a license with YouTube, and once on YouTube,
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t hey can use our content nanagenent systemto
manage their content on the platform

(Si nmul t aneous speaki ng.)

M5. CHARLESWORTH: That was |ike a
little tiny question. Al right, all right.
We're running in -- you know, M. Wtkins and
then the two, yes, people who just put their
flags up.

MR WATKINS: | just want to
reiterate that it's not sonmething that is
of ten brought to your attention, when things
are actually working well. One thing that
actually is working pretty well, and it is due
to the efforts of, as John pointed out,
entrepreneurial conpanies that saw an
opportunity, is this process of tying the
sound recording netadata to the nusical work
met adata, and that is extrenely conplex for
di gital nusic services.

The data is volumnous. It's not a
static data set. You have new recordi ngs being

added all the tinme that relate back to a pre-
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exi sting nusical work. But you know, |'I

speak for what we're doing in our conpany. |'m
very proud of what we've acconplished in this
ar ea.

We are able to match a
substantial, a very high percentage of the
digital nusic service usage. W' ve worked very
hard to cultivate relationships with the
publ i shers to get them paid on the usage, how
they want to be paid.

So no matter what you do with the
115 license, we'll adapt, John. | would say
don't take what | said as advocating the
status quo. You know that's -- in our nature,
we wi |l adapt. But don't throw out the things
that actually are working, and that is
actually working pretty well.

| think if you create an
envi ronment in which entrepreneurs can
continue to solve that problem they wll. But
don't be m staken. There is a cost to that.

The services would li ke to elimnate that
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cost, you know. Traditionally record
di stri butors have borne that cost.

You coul d transfer that cost, |
guess, to the users, or you can transfer it to
the governnent. But there is a cost, and
there's no way of getting around that. M5
CHARLESWORTH: Thank you. So | think the final
three on this, M. Blake, and again |
apologize if I'mout of order, but M. Bl ake,
M. Rys and M. Burke.

MR BLAKE: 1'd just like to
reiterate comments earlier about the benefits
of the conpul sory |license system and maybe
what |'mhearing is that there's a little bit
of difference, because |I'mnot sure what the
publ i shers' objections are, the ones who were
saying well, we should have the right to say
no.

In over 35 years of practice as a
musi ¢ | awyer representing sone of the biggest
songwiters in the world and their publishing

conpanies, | frankly can't think of a single
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I nstance in which a songwiter or a
user/publisher said | don't want that arti st
to cover my song.

Now maybe Ed can think of a few,
because there's sone out-there artists. But
basically, cover versions, it's |ike great,
you know. Anybody that |oves ny song and
wthin the limts of what you're allowed to do
wth it under 115, in ny experience publishers
have | oved that.

To contrast, you know, the sound
recordings alone with the fixed nechani cal
rate, there are problens with that, but you
know what you're getting and you know what
you're going to have to pay for. W don't have
that for audiovisual uses. It's a free narket
negotiation, and what | can tell you is in ny
experience now on the record conpany side of
things, which is only the |ast nine years or
so of ny life, it is just so much nore
difficult, and the profit margin for record

conpani es has just gotten crunched, because
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you now have many great projects that you
woul d I ove to be involved with, such as an
artist going and doing a concert and putting
It out on DVD.

Well, the public would like to
have it on DVD. They'd like to have it on CD.
You coul d charge $18.98 for the CD list price
before all of the discounting and so on. You
can charge about $14.98 for the DVD. |If you
put them together, you can probably charge
$19.98, so nmaybe you get a buck nore.

But your costs to nmake that disc
eat up that dollar, and then your increased,

["I'l call it "mechanical sync," however you
want to call them costs for doing that, can
be nmuch, nuch nore, and you're left to the
good graces and the nercy and good

rel ationships that you may have with the
publishers, in order to get a rate that you
can survive on

All it takes is one publisher who

doesn't want to go al ong, because they've only
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got one song or just, you know, if they think
it's, you know, it's a very inportant song and
It may very well be that it is. Hey, it's a
great song. But that throws everything out due
to MFN | i censi ng.

So you know, from our perspective,
what | |ike about the RIAA process suggestion
Is that it's not saying what that relationship
should be, and it doesn't necessarily have to
be the sane with respect to everything if
you' re unconfortabl e about doing a blend, and
It doesn't have to say fixed forever.

But | think it's an idea that
really nerits attention, to have the parties
really sit down and see how we can streaniine
It, because the record conpanies, they're
spendi ng noney to nmake noney for publishers,
not solely to nake noney.

They want to nmake noney for
t hensel ves, but | can tell you. | could |ook
at a bunch of projects we've done over the

| ast few years, where the publishers nade good
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noney and we nade not hing, or we |ost noney.

That's sonething that | think is
just is problematic, and we ought to try to
find a way to solve that.

MS. CHARLESWORTH: kay, thank you.

MR RYS. Yeah. To respond to sone
of the things that were brought up about sone
songwiters not wanting to approve different
covers, absolutely it does happen. | am
personal ly aware of a nunber of our clients
that don't |ike cover recordings. They nade
their art the way that they made it, and
that's the way that they want it presented to
t he worl d.

| think that's an inportant right
to preserve, and | think that that should be
their right. You know further, there's a | ot
of instances where there are knock-off
recordi ngs, you know.

So and so's song in the style of

Dan, that are really confusing the public and
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causing the public to purchase the wong song
or the wong recording of that song, and |
don't think it's beneficial to the public or
to the copyright owners when that happens.

To respond to M. Lipsztein's
poi nt about opting out of YouTube,
realistically you can just opt out of being
paid or not. You can't -- due to the DMCA,
there's nothing you can realistically do to
stop your songs from appearing on YouTube.

You can say okay, | don't want to
be paid for these, or you can say | want to be
paid. So the reality is you really can't opt
out because of the DMCA.

M5. CHARLESWORTH. M. Barker.

MR, BARKER: | can make this very
gui ck. Yeah, just to respond to a couple of
things. One is just to continue w th what
Jason was sayi ng about YouTube. You cannot opt
out. There's no |license.

However, there are -- in ny

understanding, | knew that there was a
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congl onerate license through Harry Fox Agency,
that you could be a part of that and give that
agency your rights to license with YouTube,
and your rights to control that.

There's a direct publisher
agreenent with YouTube, where | would have an
option as a publisher to |icense direct and
then control and nonitor the site nyself. MW
problemw th that is the direct publisher
agreenent appears to be much weaker than the
congl onerate at Harry Fox.

If I give ny rights away, | get
nore rights. If | go direct, for instance, |
get no audit rights. There are no audit rights
in any kind of direct relationship with
YouTube, which is fundanmental and basic to the
rights of an owner to have. As we tal ked about
earlier, | can't just trust you. | want to be
able to |l ook at that and see.

Now the reality is 115 woul d not
cover YouTube. So a lot of what we're talking

about wouldn't be settled or resol ved under
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115 anyway.

However, this blank piece of paper
and this machinery, this concept of this
licensing thing that we're tal king about coul d
i ncl ude |icenses such as YouTube. So it
doesn't have to necessarily even be limted to
uses under 115 mechani cal s.

It can be broader and cover other
synchroni zati on type uses |ike YouTube has.
One other thing just to throw out, and as |
had nentioned casually, this proposal of
sunsetting 115 and then after two years
getting rid of the rates totally, an idea that
was just kind of brought up, not necessarily
the sane thing, but there's always a fear of
If a copyright has let's say five or nultiple
owners, can a mnority owner then hold hostage
the license of that use, which at this point
yes, that is the case, if it's a license
out si de of 115.

What | woul d propose there is

sonet hing along the lines of what the
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Copyright O fice has done in term nations, and
that is an agreenent that the majority of song
owners could allow a license, and if I'ma
mnority owner in a song, | can be overridden.
Therefore, | cannot hijack a specific use.

Now I only do that because | think
| get in partnership -- |I know ngly get in
partnership with the other owners of a song
this right, and | realize I'ma mnority.

|"'mnot trying to give up rights
for each owner, but just in a situation in a
particular song, if I'"'ma mnority owner, |
m ght be able to be overridden in this
i censing schene that we're tal ki ng about.

M5. CHARLESWORTH: Ckay. Well thank
you all so very nuch, because this is such a
conpelling issue, we've run 20 mnutes. |I'm
sorry, past 1:15, yes. That was good, Steve.
That was too good, all right.

(Si nmul t aneous speaki ng.)

M5. CHARLESWORTH: Fortunately

we' ve scheduled a fairly long |unch hour. So
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I think we probably can nmake it back, | hope,
by 2:30. | know there's a -- that gives you
nore than an hour, and we can get back on
track, so to speak. | know there's like a
student café nearby if you sort of cut through
t he courtyard.

| don't know if other people are
aware of other easy places for |lunch. Does
anyone have any -- that's probably the easiest
If you want to buy sone food there, and we'll
see you back at 2:30.

(Wher eupon, at 1:23 p.m, a

| uncheon recess was taken.)
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AFTERNOON SESSI ON

2:32 p.m

M5. CHARLESWORTH: Ckay. Wl cone
back everyone, and | hope you all had a nice
| unch break. This next session, as you can see
fromyour agenda, is addressed to Fair Royalty
Rates and Platform Parity, and some of these
I ssues, you know, we've heard comrents on sone
of them over the course of the norning.

But we thought it would be worth
devoting a discussion specifically to these
i ssues, and what kinds of principles or
mechani snms peopl e think could or should be
adopted, or perhaps even left in place, | nean
dependi ng on your point of view, in relation
to royalty rates.

W' ve heard many, particularly in
the creator comunity, for exanple, believe
that the streamng rates are too | ow, that
they can't sustain the livelihoods of
songwiters. W've certainly seen many

comments on the other side of the coin, from
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people who license nusic in, that the rates
are too high.

| guess this panel is really
probably a little bit nore phil osophical than
sonme of the other ones, in ternms of trying to
see if we can reach sone areas of agreenent or
at |l east highlight sone ideas, in terns of
what we shoul d be thinking about to achieve
what you or stakeholders, and | recognize
there's variation in the views, would believe
or believe to be fair rates, and across
different types of platforns.

So | guess the first question |
have is, you know -- | nean we've heard sone
of this, but |I nmean just to throwit out there
to elicit any additional points of view Are
the current rates that are in effect, say
| ooking at the 115 license, the public
performance |icense for nusical works, sound
recordi ngs and so forth, are they unfair? Are
they inequitable, or are they just, the

product of particular sets of negotiations or
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rate-setting processes that we shoul d accept.

So with that sort of very broad
guestion, |['Il open up the floor. Ckay. M.

G eenst ei n.

MR, GREENSTEIN: So one of the
problens | see with the different rate-setting
standards or the rates that are established
for the nusical work and the sound recording
Is that they're established separately,

W t hout being taken into account of, as |
tal ked about earlier, as a fee for nusic.

So if you' ve got the PRO
performance fee being set and not taking into
account the sound recording fee, because of
the limtation of 114, | can understand how
publ i shers get upset because of the disparity.
But the publishers were the parties that had
sought that provision, where they thought that
t he sound recording fee could be | ower and
drag things down.

If we're going to have nultiple

entities evaluating the nmarketplace to

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 236

establish rates in the event of whether it's
anti-conpetitive behavior or to prevent anti-
conpetitive behavior, | think it's critical
that the rates be considered together, because
I f you have publishers tal ki ng about parity,
and the CRBis going to establish a rate of 50
to 70 percent of revenue hypothetically on an
ef fective per performance basis, you can't

gi ve publishers parity.

And what Steve tal ked about, if
you have sone agreenent anong the publishers
and the labels as to what the split is, naybe
that does away with sone of the concerns that
t he publishers have.

But if you're going to do this all
separately, | don't see it com ng out where
any party's going to be happy, other than
maybe the | abels, who are currently now
getting the lion's share of the pie, and they
still think that the rates are too |low, from
sone of the non-interactive services.

So it's very problematic to do
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this piece, you know, which is why | think

this concept of fee for nusic nakes sense. NS,
CHARLESWORTH: Ckay, and so am | hearing you
correctly? Are you suggesting it needs to be
done sort of in a single forum or just that
there needs to be sone interaction in the
rate-setting process?

MR, GREENSTEIN: There are probably
multiple ways to do it, and the rate-setting
body shoul d probably be able to take into
account the different rates. But if they're
set at different tinmes, how do you adjust? So
I f the sound recordi ng copyright owner is
getting a value of X, and the publishers are
getting sone | esser anobunt on the perfornance
side, or is that rate-setter trying to get
themto parity with the sound recording
copyri ght owners?

If you're doing it at different
times in different fora, | think it leads to
probl ens. The easiest is to actually do it all

at once, but there's a |lot of opposition. |'m
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probably the only voice in the room supporting
that right now, at |east around the table.

M5. CHARLESWORTH: Ms. LaPolt.

M5. LAPCLT: Well again, any new
| i censing schene needs to first and forenost
address adequately and conpensate nusic
creators. There's two fundanmental issues right
now that don't do that, and the first is the
songwiters and publishers are under-
conpensated for digital transm ssions, gross
under - conpensated, and recording artists and
record conpanies are not getting paid for
terrestrial radio, and they're not getting
paid for pre-1972.

These things nust happen. |'m not
so opposed by M. Geenstein's position of
having it done at one tinme. Neal Portnow just
testified at the House Judiciary that maybe we
consider an omibus bill, which |I'm not
opposed to that as well either. However, the
current legislation that's pending right now

shoul d not be conpromsed, if we are to
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consi der any type of nmusic omibus bill, where
we would sell all these issues in fell swoop.

We first would need to pass the
Songwiter Equity Act and we'd still have to
pass the RESPECT Act as well. That would be ny
position on that.

M5. CHARLESWORTH. So | think |
heard you say earlier that you really want to
see nore of a free market negotiation for
musi cal works.

MS. LAPOLT: Correct.

M5. CHARLESWORTH: But at the sane
time, as a secondary or second alternative,
woul d you -- are you open to the idea that you
woul d have sone sort of global rate-setting
Wi th appropriate splits between --

M5. LAPCLT: If all parties could
be represented equally, and nusic creators are
not put under the rug. The problemw th these
types of hearings is that you have the big
groups, the RIAA the NMPA, you know, Google,

Pandora. They can all get in a room and
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deci de, you know. But who's going to represent
the artist?

Unfortunately, you know, the only
-- the great group we do have i s NARAS.
They're the ones that represent nusic
creators, but they don't have the resources to
be in every single one of these roundtables
all across the country sinultaneously with
four different branches of governnent, you
know.

So that woul d have to be a
consi deration, that the nusic creators have a
set at that table when those issues are
happeni ng, so they can weigh in on how t hat
affects them Listen, I'"'mnot going to sit
here and argue wth anybody in the room maybe
Gary, but no. As far as |like what our
objectives are, is trying to get to the sane
t hi ng.

But at the end of the day, the
musi ci ans and the artists and the songwiters

must be happy. They nust feel as though they
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are not content, that they're not sone after-
t hought, you know, that noney cones first.
Certainly in ny practice, | can tell you the
truth.

When | get a sync license, which
again soneone said in the |last hearing, which
Is a beautiful way of how the free nmarket
wor ks, this synchronization |license, and that
ends up being 50-50, and ironically we nake a
| ot of our nonies now that way, because it's
not conpul sory and it's sonething that we can
negoti at e.

We could say no if we don't want.
But whenever | get a sync you send for one of
my clients, | can't even get out the words
what the noney part is. | would call up a
client and say oh, we just got this huge novie
use for this Jennifer Anniston novie and it's
great and it's for this song, and they stop ne
and they're like well what is the scene about,
how is it being used, send ne the script, you

know. | can't even get out what the deal
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points are, because in a nusic creator's m nd,
you know, the approvals really are the first
and forenost, and then equal anount of nobney
Is also, that's the thing that we have to tal k
about, the equity, equal.

M5. CHARLESWORTH: Ckay. | think
why don't | just turn over here. M. Sanders,
do you want to comment? Ch, and do you want to
I ntroduce yoursel f?

MR, SANDERS: Yeah. |I'm Charlie
Sanders. |'m outside counsel to the
Songwiters Guild of America. | think it may
be a trifle bit of an exaggeration to say that
NARAS is the only group in the United States
representing the rights of creators.

One of the problens that we face
in the nusic industry is that of vertica
integration, and it's very difficult to tell
at this point who represents who's rights,
when you have distributors owning record
| abel s, owni ng nmusi c publishers, owning the

rights of creators.
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W really need to pay cl ose
attention to that issue, as we go forward in
this, because certain solutions that are
proposed can be quite illusory when we nake
assunptions that the rights of creators wll
be adequately represented by groups whose
let's say real financial interest run counter
to those creators, even though they purport to
represent them

So that's sonething that we need
to keep in mnd. Ashley and | are nenbers of
a group called Music Creators North Anerica,
whi ch has enbarked on a study, and |'m sure
Ashl ey intends to tal k about that as well. So
["I'l just mention it.

But creators have taken it upon
thensel ves to define what their conpensation
IS i ndependently, and we shoul d have that
report ready soon, and we think and hope that
it wll nake a large inpact on the people in
this room in understanding that if you want

to make nusic creation a pursuit that's
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engaged in only by amateurs, we're well down
the road toward that, and if we want to do
away W th the professional class of creators,
that has for 100 years provided the soundtrack
of the world, and every place | go in the
wor |l d they hear al nbst not hing but Anerican
musi c.

You know, we can do that and we
are doing it. If we really want to protect
t hese people, if we want to have a cultura
export that we're proud of in this country,
we're going to have to pay the people who
create. You know, | think that aside fromthe
vertical integration issue, we need to be very
cogni zant of the need for transparency.

| don't want to go on for any
| onger, but | think that that's sonething that
we need to get back to quickly in this
di scussion, is what constitutes transparency,
and regardl ess of what the rates are, and they
are obviously too low, if the creators do not

have a way to judge that they're getting 100

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 245
percent of what they're supposed to be paid,

because obfuscation by the conpanies on the
di stribution side and the representation side
refuse to disclose that adequate and accurate
i nformation, we're spinning our wheels and |
dare say wasting our tinme here.

These are issues that nust be
taken into account on behalf of creators, or
no matter what we say or do here, it's not
going to matter in the end, to the people who
are actually doing the work of creation.

MS. LAPOLT: May | clarify the
record for one m nute?

M5. CHARLESWORTH: Sure.

M5. LAPOLT: Because | didn't nean
to offend you sir. Wiat | neant is that NARAS
represents recording artists, producers,
engi neers, recording artists that are al so
songwiters. They have that interest. | did
not have --

MR. SANDERS: NARAS is deeply

conprom sed by being a tel evision show t hat
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relies on the |abels to support it, and to
fail to point that out. It's a great

organi zation. | love it. |I've been a nenber
for 30 years, but it is not the independent
voi ce of creators.

M5. CHARLESWORTH. M. Sanders,
just quickly. The report, what is the report
about, and when you expect it?

MR, SANDERS:. Can | defer to
Ashl ey?

M5. CHARLESWORTH: | just want to
make sure | --

MR ITRWN:. Full disclosure. |
haven't read this yet. It arrived this
nmorning. It's been in the works for what, six
nont hs, sonething like that, and it's called
a study concerning fair conpensation for nusic
creators in the digital age.

| hope to have read it by tonorrow
nmorning, so | feel nore confortabl e talking
about it then. But essentially, the five

groups that are in the Music Creators of North
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Anmerica, which is the SCL, Songwiters Cuild

of America, the Screen Conposers of Canada,
French Canadi an Screen Conposers and the
Songwriters of Canada, Songwiters Association
of Canada.

They put this study together.
SOCAN got behind it, and it's been put
together by a fellow by the nane of Pierre
LaLonde, who is an econom st, not fromthe
musi ¢ industry at all, purely economcs. It's
the first stage. This is the song -- there's
alittle bit of AAVin here, not a whole |ot.

The second stage wll include a
| ot nore about audiovisual, and it's being
funded by SESAC, because the European
conposers organi zations are all going to get
inonit as well, because it's --

M5. CHARLESWORTH: It's addressed
to conpensation for creators or --

MR ITRWNN It's addressed to what
the value of nusic is in all areas. So in

ot her words, | mean there's been certain
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t hi ngs not nentioned here today, in ternms of
i ke metadata and things |ike that. But using
music as a neans to collect information on
custoner bases, there's a value to that.
There's a value to that information, and
that's not nentioned anywhere here today.

So there's things like that in
there, in the sane way that, you know, rates
are based on -- in television, for exanple,
the performance royalty rights are based on
revenue advertising. So nmaybe that nodel
doesn't work for stream ng services, but |'m
sure there's a nodel that does work when
they're collecting all this other information,
met adata i nf ormati on.

M5. CHARLESWORTH: Ckay.

MR ITRWNN So that's a |ot of what
it's about. | can't speak to nuch nore unti
|'"ve read the thing.

M5. CHARLESWORTH: No, well thank
you. | just wanted to --

MR ITRWN Ckay, and it wll be
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avail able publicly once it's been -- you know,
we still have to do an executive summary and
a few other bits and pieces.

M5. CHARLESWORTH: Ckay. We'll keep
our eye out for that. M. Hauth.

MR, HAUTH Thank you. | want to
make sure that | heard you correctly.

MR. DAMLE: Excuse ne. Coul d you
just nmake sure you speak into the m crophone.

MR, HAUTH |'m sorry. The question
that's before us is are the current rates
I nequi t abl e. Now were you speaking fromthe
poi nt of view of between the various nusic
I nterests, because | want to speak fromthe
vant age point of a broadcaster or webcaster.
Is that --

M5. CHARLESWORTH: It was purposely
broad and anbi guous, ny question, to allow --
toinvite all sorts of comments.

MR, HAUTH So was nusic |icensing.
So let nme just say this, that fromthe

st andpoi nt of radi o broadcasting, radio
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si mul casti ng which neans stream ng, and
webcasting, which nmy conpany is involved in
all of them the nusical work rates have
devel oped over a long history to be nore |ike
a wlling buyer/wlling seller result than
currently in the sound recordi ng worl d.

The reason for that is that radio,
as you probably have observed, over the | ast
20 years has becone the -- a place where | arge
corporations have settled in. But prior to 20
years ago, radi o was a nom and pop operation,
and even, you know, sone of the |arge
stations, RKO and so forth, they were not all
that big in terns of corporate nuscle power.

And the consent decrees canme in in
the 40's, and I'mnot sure of the genesis of
t hose consent decrees, the ASCAP consent
decree in 1941, brought by the Justice
Departnment. | don't know who the plaintiffs
were in that -- | nean who brought that about.

But prior to 20 years ago, it was

exceedingly difficult for a radi o broadcaster
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to achi eve a reasonable |icense from
ASCAP/BM, and to this day SESAC is still a
problem but we won't go there right now. The
reason that what happened is that radio
finally figured it out, that unless you have
strength in nunbers, you're not going to get
anywhere with ASCAP, because it's inpossible
for a small group of broadcasters to go to the
ASCAP rate court.

The Sout hern District of New York,
two week trial, and then ASCAP's got all the
information. So they -- | renenber back in the
-- probably in the early 80's, when the Radio
Comm ttee when to rate court agai nst ASCAP
ASCAP | aunched into a discovery battle with
them that, you know, send theminto apopl exy,
because they wanted financial reports fromall
the radi o stations.

Wel |, ASCAP had all those. ASCAP
gets financial reports. So anyway ny point is
that finally radio figured it out, and now

there are two fairly large and wel | -funded

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 252

committees in the radio industry. |If you | ook
in the last ten years, you wll see that radio
and ASCAP and radi o and BM have cone to
agreenents, outside of the rate court. There
was a rate court proceeding that began by the
RWMLC, the sister conmttee to ours, but they
settl ed outside.

That was because they had strength
I n nunbers. They had sone finances, and they
were able to get a decent rate from ASCAP and
BM followed suit, which they usually do. And
so right now, there's peace. There's a fair
anount of peace | think the radi o broadcast
I ndustry between ASCAP and us, okay, on the
rate.

| don't see a lot witten about
how bad that rate is by ASCAP and BM. So
anyway. Now if you | ook at the sound recording
rates, and as | said earlier, the first CARP
the CARP was a disaster. Wb | was a disaster
and now it's getting to the point where the

broadcasters and webcasters have finally
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figured out what they need to do.

It's extrenely expensive, but they
finally -- I"ll just speak fromthe
perspective of the National Association of
Broadcasters, which represents a lot of radio
stations and radio stations that stream for
this proceeding they started a year before the
pr oceedi ng.

They had counsel, you know,
deci ded upon; expert w tnesses; they had
funding, all this sort of thing. That's never
happened before in the history of this
proceedi ng. W were al ways dead broke. W were
handling it on our own, and we prayed for
peace in the end because we never coul d nuster
that kind of a thing.

Now this will be interesting to
see, where the rates go now, whether it wll
be somewhat approaching a wlling
buyer/willing seller kind of a negotiation, or
will it continue to be that the | abels are

able to pull off these supra-conpetitive
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rates. | think it's going to be nore |like the
former, where we get finally a rate, a rate
that we can live wth, if the CRJs will nake
t hensel ves i ndependent from prior decisions
and | ook at the record objectively.

Now when | see the Songwiters
Equity Act cone forward, and | don't know all

the ins and outs of that Act, when | see that

the nusical -- the conposers and the
publ i shers want equity with the sound -- with
sound recordi ngs, when in the -- when was part

of the DMCA they built a firewall to separate
the two, | find that hypocritical.

| find that -- | nean you can't
have it both ways. Now that the sound
recording industry has got a great rate, the
nmusi cal works want the sane, and they want to
not be separated any |onger. You know, |'ve
got to say that's fairly hypocritical, and |
think that that bill is destined to have sone
probl ens. Thank you

M5, CHARLESWORTH. M. Rys.
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MR RYS: Sure. To respond a little

bit to that, the reason why the sound

recordi ngs have the great rate is because of
the differing rate-setting standards. You have
the willing buyer/wlling seller standard on
one hand, and the 801(b) on the other, you
know. What the song witing community and
publ i shing conmmunity are pushing for is yes,
equi t abl e paynent, and that doesn't happen
under an 801(b) rate-setting standard.

So we're | ooking for appropriate
conpensation for the use of our rights and,
you know, we think that the 801(b) standard is
not a good standard to use. It doesn't take
I nto account, you know, the market conditions
and a host of other things.

And nore generally, | would say
that | don't believe that it's the
governnent's place to dictate what a song's
worth. You know, you have the Section 115
conpul sory license, the statutory rate, you

know, 9.1 cents. It's been that way since
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2006. It hasn't been adjusted, you know.

The frequency in which the
Copyright Royalty Board reviews this, | think
it's every five years. It's not quick enough
to, you know, keep up with the ever-changi ng
mar ket, and under an 801(b) standard, it's
never, ever going to cone close to what a
real, true value is.

So | think that it would be good
to open it up, you know, nmake it a free market
where, you know, publishers and nusic users
and content or nusic creators can actually
negotiate at arnms length, and actually find
out what a fair nmarket rate is, because that's
sonet hing that's never happened before in the
mechani cal space or in the performnce space.

You know, you have consent
decrees, you know. There's no statutory rate
but the consent decrees, you know, put an
artificial limt on what, you know, a
songwiter can nake.

M5. CHARLESWORTH: And just a
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foll owup question on that. | nmean when you

say "negotiate," do you nean individually or
do you nean collectively through sone
different neans? | think we hear M. Hauth say
that when the radio industry, they thought
they did better. |I'm paraphrasing here, but in
ot her words, | guess one question is, you
know, for the major players in the market,

t hey obviously woul d have probably nore market
power in a negotiation, whereas smaller self-
represented creators mght be in a different
boat. I'mjust wondering if you have any

t houghts on that.

MR RYS: | think that's a good
question, and | think that that's sonething
that ultimately, you know, the comunity
shoul d deci de anongst thensel ves. | think that
there is a good argunent for collective
i censing. Obviously, there's efficiency gains
and it nmakes the transaction costs a | ot
smal |l er for, you know, |licensing a |ot of

musi c.
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But on the other hand, you know,
each song's different, and | think that's
sonet hi ng that the conpul sory |icense
acknow edges, you know, to give it sone credit
there. It's a song by song |license, and |
think that there should be a bal ance, you
know. Maybe the nmarket deci des hey, collective
licensing is good. If you want to opt-in, you
know, maybe it's an ASCAP, maybe it's a SESAC,
maybe it's a Harry Fox.

You can opt in and let an
organi zation collectively license, or you can
reserve those rights to yourself and negoti ate
individually. Utimately, | think it's, you
know, the songwiter and the creator's
deci si on.

M5. CHARLESWORTH: Thank you for
that. M. Arrow.

MR, ARRON When ASCAP negoti ates a
license with radio, wwth the RMLC, they
negotiate wth one hand tied behind their

back, because they can't say no. Their
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situation is they're either going to nake a
deal wth the RMLC, and if they can't nake a
deal then it's going to go to a rate court,
and a single judge in that court, after
hearing testinony, is going to determ ne the
rate.

| f ASCAP knows, particularly if
they know that that judge is a judge that has
not made decisions that are not favorable to
ASCAP, because of whatever bias that judge may
have agai nst ASCAP, they'll be nore inclined
to agree to a rate that they may not believe
iIs a fair rate, but they'd rather do that than
roll the dice in court. That just doesn't seem
fair to ne.

| just want to talk just a little
bit about 801(b) and Pandora. It's interesting
that the reason primarily that the | abels
receive so nmuch nore noney from Pandora than
publishers is well yes, it's the rate-setting
standard, but that resulted in a very

different rate structure for | abels than for
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publ i shers.

The | abel s received the greater of
a percentage of revenue or a per play mninmum
The publishers are not -- don't have that.
They just get a percentage of revenue. So if
Pandora's revenue is |ow, because they don't
advertise a lot, which is the case, then
publ i shers receive very little.

| f Pandora did not advertise at
all, publishers wll receive zero, but the
| abel s would still receive a good royalty
based on the per play mninmum So whatever
standard is used, they nust result in a
royalty rate or a royalty structure, where
both record conpani es and publishers and
songwiters are paid on the sane basis.

MS. CHARLESVWORTH: And M. Arrow,
I"mgoing to ask you the sane question. | nean
do you think that in order to achieve that,

there has to be sort of a unified process for

MR. ARROWN Not necessarily a
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unified rate. Not necessarily a unified rate.

M5. CHARLESWORTH: Not a unified
rate necessarily, but in other words, | mnean
t hroughout the comrents, you know, well at
| east sone comrenters said well, and | think
we've heard it here today, you know, if a
rate-setting process that happens three years
before another one and it's in a different
court.,

| nmean obviously there's sone
| egal inpedinments currently in terns of what
you can consi der as benchmarks and so forth,
that you're just inherently you're going to
end up with inconsistent rates.

| was just wondering if you had
any views on that, and whet her you woul d need
to do a maj or overhaul or whether -- to
correct that, or this system can sonehow be
adj usted to account for the various different
rate-setting nmechani sns?

MR. ARRON Well, as you m ght

guess, we're in favor of getting rid of the
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consent decrees. So if we do that, then we
have an opportunity to negotiate with Pandora
directly, or possibly to have a joint
negotiation between all the parties to set a
rate. So | don't know exactly what would
happen, and | don't want to sit here today and
try to predict the future

But | think the first thing you
have to do is get rid of the consent decrees,
so that at |east we can have sone kind of a
free market negotiation, and it would probably
result in -- | guess all the parties would
pr obably get together.

M5. CHARLESWORTH: M. Marks.

MR MARKS: So | won't repeat our
proposal on the nusical works side, but |
obvi ously favor --

M5. CHARLESWORTH: | think Ed woul d
really enjoy hearing about that.

(Si mul t aneous speaki ng.)

(Laughter.)

MR, MARKS: We're going to spend
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sone tine |ater together. On the nusical works
side, we propose sonething to get rid of the
rate court and CRB, and to get fair narket
value, we think for songwiters and
publ i shers. You know, in terns of platform
parity, we think that everybody should be paid
according to the rate standard, sane rate
standard, which we think should be a willing
buyer/willing seller standard or sonethi ng
simlar, not sonething |like 801(b) or
sonet hi ng el se.

And for in our world, that
obvi ously neans getting rid of a grandfather
for three conpanies that was put in place in
1998 for political reasons, and don't bear,
you know, don't have any reason for continuing
t oday.

And then of course |I'd just
reiterate what others have said and what |
said earlier about terrestrial radio, you
know, right there and having them pay j ust

i ke other services. | would say that just
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because everybody is paying and everybody is
payi ng according to the sanme standard doesn't
nmean the rates are all going to be the sane.

| nmean different services have
different economcs and are in different
mar kets, and you nmay have different rates. But
as long as the determ nations are based on the
sane criteria, there's you know, a certain
uniformty and fairness to everyone invol ved.

MR ARRON Can | just throw one
thing in there? I"'msorry. In the one area
where you really do have an absolute free
market in nmusic licensing for both | abels and
publishers, it's sync licensing. And so while
St eve suggests that, you know, the rates nay
not be equal, | just want to point out in that
mar ket pl ace, as Dina pointed out, the rates
are equal .

Publ i shers and record conpani es
general ly receive equal anounts of noney for
the licensing of a use in an audi ovi sual

real m
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M5. CHARLESWORTH: Ckay. Just

before | get to you, Ms. Goldberg, | nean you
mentioned the terrestrial performance right.
Do you think that has any inpact on other
rates in the marketplace today or business
nodel s? I n other words, the |lack of a
terrestrial right for sound recordings. Howis
that inpacting the rest of the marketpl ace
today, if at all? | nmean is that --

MR MARKS: Ch, it's a tough
guesti on.

MS. CHARLESWORTH: Because you
raised it, so |l just wanted to follow up

MR, MARKS: Yeah. You know, | don't
-- | don't necessarily think other services
are directly conpeting with, you know,
terrestrial. Sone maybe a little nore than
others. | think it's just an issue of
fundamental fairness. |I nmean not so much one
of , you know, conpetition. But it is fair to
the other services who are paying as wel |,

that others who are using nusic, you know,
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different nmediumbut still using nusic for the
sanme kind of offering, should be paying. But
it's fair to the creators to have the paynent
made.

M5. CHARLESWORTH: Thank you. Ms.
ol dber g.

M5. GOLDBERG | want to say that |
agree. Sone people have said that fair market
pay should be paid for all nusic creators
across all platforns, and we all have
different views as to what that is. But | just
want to touch upon three areas where | think
it's really essenti al

The first would be nusical works
versus sound recordi ngs, which Ed and D na
mentioned that the only area where it really
is fair market is in sync |licensing, where
it's 50-50. But when you | ook at, for exanple,
an i Tunes downl oad of $1.29, it's a9 tol
royalty split in favor of the sound recording.

Basically, i Tunes gets 40 cents,

the publisher receives 9.1 cents, which is
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split wth however many songwiters there are,
as well as the publisher, and then the

remai ning 80 cents is split between the | abel
and the recording artist. That just doesn't
seemto be fair.

Anot her area Dina actually
mentioned was with Pandora. It's a 13 to 1
split. So I think the Songwiter Equity Act
m ght level the playing field a little bit
there. But | also wanted to di scuss
terrestrial radio versus digital broadcast.
You asked what the inpact was.

Wl |, the Copyright Ofice already
observed that this gap in protection has
actually had the effect of depriving Anmerican
performers and | abels of foreign royalties,
possibly to the tune of $70 mllion, because
In countries that recognize a public
performance right in sound recordings, they
al so inpose a reciprocity requirenent. So
basically, we're losing $70 mllion.

Then the third area whi ch nost
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people didn't comment on at all in their NO
comments, except for the SCL, which maybe

Ashl ey can get into nore of a discussion of
this. There are no performance royalties paid
by theatrical exhibition in U S. cinenas.
That's very different in Europe, and again,
it's areciprocity issue. So we're losing a
ton of noney that way as well.

M5. CHARLESWORTH: Ckay. Thank you,
Ms. Col dberg. M. Cohan.

MR, COHAN: Thank you. | just want
to clarify what m ght seemto be a
m scharacterization or a m sinpression of the
Songwiter Equity Act and the requested change
in 114(i) in particular.

The aimof 114(i) when it was
enacted was to try to ensure that this new
performance right in sound recordings didn't
canni bal i ze performance royalties payable for
t he nusi cal conposition. So that was the
intent, and so all the -- in fact, the aimwas

so that the -- to try to prevent |icensees
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fromsaying | ook, we have to pay this for --
we have to pay these rates for the new sound
recordings. So we should pay less in these
public -- rates should be determ ned as | ower
under these proceedings in the rate court.

So in effect that -- the
correction here is just to allowthe rate
court to consider the evidence. It doesn't
force the court to adopt, you know, any
particular standard. It just tells themthat
they can |l ook at those rates. It just renoves
an artificial barrier. But the ultimate aim
was sinply to avoid canni balization of those
rates.

M5. CHARLESWORTH: Ckay, thank you.
M. G eenstein.

MR. GREENSTEIN So |'mgoing to --
the issue of fair market rates. | think one
thing that we should take into account is what
woul d happen in a free market negotiation and
what typically does happen? It's not as though

everyone is going to get nore noney, and |'m
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not aware of markets where when you go to free
mar ket rates, everyone gets paid nore.

| think that if you're M. Arrow,
you probably do get a rate as -- well, you're
not the biggest publisher but Sony/ ATV is.
They will be able to exercise -- likely be
able -- you've got your work cut out for you
Li kely be able to exercise power.

But if you're a digital nusic
service, and you have to pay X increase for
Sony/ ATV and Warner Chappell and Uni versal
Musi ¢ Publishing, | suspect that there are
going to be many publishers who are going to
be told if you want to be on this service,
you're either going to pay us, because we
don't need you, or we're going to pay you
zero, or we're going to pay you a |lot |ess.

It's not as though all tide, the
tide is going to raise all boats. There are
going to be sone wnners, and those w nners
will likely be the people with significant

mar ket power to begin with, and the | osers
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w Il be those people who have what | would
call substitutable works, that we may not need
you. W will only put you in rotation on a
non-interactive service if you're wlling to
make it nore attractive.

So if you are talking or reformng
the system then you need to be able to ensure
that that marketpl ace transaction can occur,
and what would that nean? | think you have to
prohibit MFNs, so that you can't have a
i censor both demand a certain rate and a
guar ant eed mar ket share.

One thing that |'mnot sure that
the Copyright Ofice would be aware of 1s when
a licensor says "I want X rate. | want M-N
protection agai nst anybody el se,"” and ny
mar ket share is 32 percent, but you're going
to guarantee ne 35 percent pro rata for
what ever the allocation of revenue is.

So you have revenues tines the
royalty rate tinmes the pro rata share, you

know, the nunber of spins if your nusic
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overall spins. It is not uncommon that
copyright owners try to protect thenselves by
demandi ng that they get a mninmumpro rata
share that is not tied to the actual usage in
t he mar ket pl ace.

| think that's anti-conpetitive,
and doesn't allow the market to adjust.
Because it sinply is not the case in econonics
that every publisher is going to get nore
noney and get the sanme anount as the record
| abel s. The services have to be able to tell
sone people we don't want your nusic unless
you drop your price dranmatically.

| also think we have to | ook at
what happened at the end of Decenber, when
publ i shers withdrew fromthe PRGs, or tried to
w t hdraw. Judge Stanton said if you' re out
fromBM, you're out for all purposes. So we
found sone publishers unexpectedly head of the
PRO | andscape, and what did they do?

| was representing different

digital nmusic services at that tinme, and you
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could not get a publisher to return your phone
call over the holidays. They would talk to
you, but | think it was wi dely known, w dely
reported in Billboard that the focus was on
Pandora, to try to get a higher rate.

Then the story was that there were
agreenents with Pandora, and then all of the
sudden the publishers that w thdrew
I mredi ately went back in. | think that's a
mani pul ati on of the system to get the
benefits of the PRO |icense, where you get
col l ective enforcenent, collection,

di stri bution.

But you want it to be outside of
t he consent decree to set your own rate. But
If you're going to do that, | think you' ve got
to let the market take care of it. You can't
call for certain refornms. So M. Barker talked
about this transition for sone period of tine
in two years, and then two years after

| haven't w apped ny head around

what that proposal is. It sounds potentially
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interesting. |I'd be interested in hearing nore
about that. But | don't think you can say if
It doesn't work for sonme, we've got to change
it all again. | think if you're going to go
down this path, you're going to have to |et
the market operate, and that's going to have
w nners and losers, and it nay nean that sone
maj or | abels are going to get nore noney, and
| ots of other |abels are not going to be
played at all. Artists may find thensel ves
W thout royalties. Songwiters may find
t hensel ves without royalties. But if that's
what people want, | think you' ve got to be
prepared for that. Wiat you can't allowis the
smal | est publisher gets the sane rate as
Uni versal Music Publishing G oup, because
that's not the way that a free market would
oper at e.

Free markets al so have vol une
di scounts. W don't see any vol une discounts
in this marketplace. So it's not a norma

market. It's not this right that people have.
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It's a right granted by Congress to pronote

the progress of science and useful arts. If
we're doing sone of this, we've got to, |
thi nk, keep that in mnd, and there wll be
consequences that | hope the Ofice wll
consi der. How do you protect that?

So maybe there are w nners and
| osers, and the Ofice has to be prepared.

M5. CHARLESWORTH: Ckay. M. Lord.

MR LORD: Thank you. |'ve just
been sitting here concerned over the |ast few
mnutes that we are in sone ways trying to
craft a solution in our mnds that is sone
ki nd of governnment regulation or governnent
rate-setting protocol, at |east people are
t hi nki ng about it.

| want to diffuse them of thinking
about that. | think ny conpany operates in the
free market. There nmay be a problemwith M.
Haut h because we aren't under the thunb of a
consent decree, and all we have seen is that

ASCAP and BM have suffered. ASCAP | ost $90
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mllion a year for the next five years or |
think we're in the mddle of it now, because
of the negotiation with the radi o folks.

And you know, they did well. They
did what they intended to do. But | think that
what it's done, let ne say this. In the 90's,
when | tried to find office space on Misi c Row
in Nashville, | couldn't find office space
anywhere. It was robust, it was a vibrant
econony. People were naki ng noney. Songwiters
wer e maki ng noney because they could sel
records through the artists, because they were
maki ng perfornmance dol | ars.

Now many of those sane songwiters
that | know have gone back to teaching school,
punpi ng gas, whatever they do, working in
grocery stores because there have been such a
force fromall sides, as | said this norning,
pushi ng down on the noney these fol ks are
trying to make, you know, to earn a living,
that they haven't been able to.

And | just -- | would like to
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reiterate that | think that sonehow | agree
wth Gary. | nean Gary, yes. In a free market,
sone people are going to nake nore, sone
people are going to nake |l ess. But that's the
way it goes. |If sonebody's got a very strong
song that the radio stations and the services
have to have, they'l|l pay for it. |If they
don't need to have it, they won't pay for it,
you know.

But that's -- we have to get -- we
have to find a solution for the creators.

O herwi se we are, and you all may think that
Charlie was overstating what he was sayi ng
about going to reducing the quality of nusic
to amateurs. But |adies and gentlenen, we are
on our way, and you don't realize that.

Busi ness fol ks nmaybe don't
understand that, and that's fine. You don't
understand it. But we are on our way to a
situation where creators are not incentivized
to work. They nust be taken care of. The best

we can figure out to do is have a pre-narket
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negotiation so their value is truly
recogni zed. Thank you.

M5. CHARLESWORTH: Thank you. Ms.
Muddi man.

V5. MUDDI MAN: Hél ene Muddi man. |'d
like to agree, and | want you to put in
context the people who need protecting,
aut hors, conposers, songwiters, artists who,
you know, it's not their big thrill to cone to
somewhere like this, to advocate on their own
behalf. It's very difficult to get people who
are artists to cone and stick up for
t hensel ves, because it's a case of two
extrenes.

Either they're so fanous that they
feel a little bit disingenuous as they're I|ike
wel | you know, we're doing so well out of it,
you know, that they're not going to be very
synpathetic. O, alternatively, you know,
they're struggling and they literally can't
get tinme off during the day fromthe job

they're doing (to cone and speak to you).
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| just inplore you to think about
t hose people as | know (this guy's absolutely
right). So many people are not in nusic
anynore, they're driving cabs or whatever
they're doing, and you're losing a | ot of
revenue fromthe nusic industry by not giving
the revenue equitably to that snal
busi nessperson, i.e., the conposer or the
songwiter or the artist, but giving it to
| ar ge cor porati ons.

There's tax -- you get |ess
revenue if you give all that noney to these
corporations, who don't reinvest in the nusic
I ndustry, and then you lose all the tax
revenue.

M5. CHARLESWORTH: Thank you. M.
Sanders and then M. Rudol ph and then M.

Haut h.

MR, SANDERS: Russell, for the
record I would hope that you could answer this
guestion for ne, because as a representative

of the religious broadcasting community, with
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all due respect | would consider you to be a
preem nent expert on hypocrisy.

Tell me 20 years ago, in 1995,
there were nmany people in this room who worked
on legislation to establish the performance
right for sound recordi ngs, and you nentioned
DMCA, which was al nost 15 years ago. During
that period, the broadcasters nmade it fairly
wel | known that one of the reasons why they
were not objecting that strenuously,
especially the digital side, was that hell,
we'll use this to drive down the rates that
we're going to pay to songwiters.

So one of the sine quo nons of
getting that |egislation passed was to nake
sure that that didn't happen. Can you really
sit there wwth a straight face and say to ne,
a decade and a half later, with songwiters
| osi ng noney hand over fist, that's hypocrisy
to want to change a systemthat is basically
cheating them to benefit an organization that

basi cal | y makes truckl oads of noney pl ayi ng
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their music? I'mjust curious, for the record.

M5. CHARLESWORTH: Ckay. M. Haut h,
woul d you |like to respond, and then we'll go
to M. Rudol ph after you speak.

MR, HAUTH First of all, | want to
respond to M. Lord. Wen you say ASCAP | ost
90 mllion in its last proceeding with the
RWMLC, you failed to nention that in the prior
proceedi ng, ASCAP did pretty well and so did
BM .

MR, LORD: They did.

MR HAUTH And that part of the
reason they gave up sone of that noney was it
was nore of an arns-length negotiation with
the RMLC, rather than a gun to the head
negoti ati on. Speaking of SESAC, and | wasn't
going to bring this up, but SESAC is a pure
nmonopol y. SESAC has engi neered a system
wher eby every broadcaster, TV and radi o, nust
have a SESAC |icense, even though SESAC
represents on a good day approxinmately five

percent of the spins in radio.

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 282

That is because you were smart
enough, | guess you'd say, to go out and get
the Dyl ans and Di anonds, a few of their songs
i n your catal ogue, and enough i nci dent al
musi ¢, whi ch broadcasters, TV and radi o,
cannot avoid. So they nust have your |icense,
and that is a problemand that is why there
needs to be oversight of a situation |ike
this, because it is a pure nonopoly.

Concerning ny friend on ny |eft,
Charlie, | don't know about the back room
negotiations in the nusic industry or the
radi o i ndustry, along with -- at the tinme of
the DMCA. | do know that radio did not block
that bill, because they were assured by the
| abel s that they woul d be exenpt from sound
recor di ngs.

Congress recogni zed that due to
the unique history of radio and records, that
it was the right thing to do, to exenpt radio
from sound recording royalties. Radi o was not

exenpted, we found out, fromtheir sinulcasts
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havi ng exposure to sound recording royalties,
and at this point intinme, radio is paying its
fair share, not on a revenue basis but on a
performance basis, for our streans to sound
recor di ngs.

As far as you guys, the nusical
work side, | don't know the history there. But
| kind of doubt that what you say is accurate.
But if you can -- if you're pretty sure of
what you say, then | take your word for it.
The sound recording side, as | said earlier,
has cone to a nore even kind of negotiation on
rates, and radio pays a ton of noney for
musi cal works. But it was in a negotiation
that that took place, and it took years for
radi o.

First of all, our friend from
Uni versal says that ASCAP negotiates with one
hand tied behind its back. Well for 30 years,
ASCAP had the sane judge in the ASCAP rate
court, Judge WIIliam Connor. W went before

that judge, and | have not hing agai nst him
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But now there's a new judge in
tow, who is not -- doesn't have quite the

relationship with ASCAP. That's the

difference, and so it's nore -- a nore
equitable rate-setting trial, in our opinion.
Thank you.

M5. CHARLESWORTH: Ckay. M.
Rudol ph.

MR, RUDCLPH. One of the things |
t hought would be interesting is to understand
alittle bit about the open market, and what's
called the fair market, and Gary alluded a
little bit to this. First, one of Gary's
comments, saying that the publishers kind of
want it both ways, by saying that the
performance, being able to negotiate the rates
and then still use the collective powers of
t he PRO

| nmean that's |ike saying the
equi val ent that the DSPs can't negotiate --
can negotiate their ad rates, but they can't

negotiate their storage rates. It's a free
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mar ket. They're going out. That's the purpose
of it. They're using the services that those
provi de, and they're going out and negoti ati ng
rates, and there's market deals between those
t wo.

But there's a market that's
happeni ng outside the statutes now, that's
happening on a contract |evel. It's happening
within the biggest publishers, it's happening
further down, and part of it's the way the
contracts are witten, to not necessarily say
that the statutes don't apply, but to
essentially just pave past what m ght be
I ssues.

So you're seeing contracts that
are being witten with, and I'msure Gry's
seen sone of these -- with services where it's
a contract and there's a right to do certain
things, and it's not saying it's nechanical or
performance or sync, saying you can do this
t hi ck.

That's an interesting idea,
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because it's just taking apart the whol e idea
of having these rates, or not the rates but
the licenses, if you woul d, necessary for each
I ndi vi dual segnents. One of the things that

di scl osure on the chairman of a conpany call ed
Elias Arts. We're one of the | eading custom
musi ¢ conpanies in the country, and have a
library as well.

It's been interesting to watch in
that market, which really does operate in a
true free market, with the exception of the
performance royalties that cone fromthe
backsi de of that market, with after the use.
There's been i nmmense conpetition that's cone
into that market in just the |last ten years,
in particularly the last five years.

Part of that has to do with the
fact that the cost of actually recording is
way down. So | would say in a free narket
you' re sayi ng hei ghtened conpetition. Now I
wll also say that that is putting pressure on

rates or fees. But if sonebody's good, you're

Neal R. Gross and Co., Inc.
(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 287

seeing them actually take off.

So you' ve got nore peopl e having
an opportunity, frankly probably | ess on an
average than any one particul ar conpany. But
at the sanme tine, you're seeing nore fol ks
being able to participate, and you're seeing
new conpani es actually that in the |ast, say
five years, have taken off and are in a good
pl ace.

But one of the things that you do
have to realize, and it's going to get nore
conplicated, is alnost in every one of the
cases now, when it conmes to either custom
music for TV or film well not for film but
for TV.in particular, it used to be that you
woul d pl ace a song.

"' mnot tal king about sync rnusic
on a commercial level. I'mtalking about what
| would call production nusic. H gh quality.
| nmean if anybody were to argue with nme that
the quality of production nusic being done at

a professional level, | think you have to
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understand that it's happening at a very, very
high level, is that the nmajor conpanies, the
net wor ks, even what | call secondary and third
| evel production conpani es and networks
existing on the cable tier or satellite, are
asking for a piece of the copyright at the
same tine.

So now you're seeing a joint, an
Interesting situation where if |I'mthe
conposer or if I'mthe conpany, and | want ny
musi c to be played, or actually synced, where
|"mgetting a fee for that, they want part of
the publishing for that. This is not a rare or
once every now and then situation. This is
pretty nmuch becom ng the standard, and it's
growi ng every day.

So when you're thinking about
this, and this nmay seem counterintuitive and
what you may think ny position is, | think
when you think about the market, you have to
realize it's not just when you open it up.

There are nore players comng into
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effect, and they're finding that spot, that

sweet spot if you would, and it's "I want this
right and I'lIl pay you this nmuch for it," and
then we're going to split what's on the back
end on the performance rights incone.

So understanding, | think, what's
happened al ready outside of what we're tal king
about is pretty interesting and inportant to
under st and, because frankly it's probably put
nore people to work. At the sane tine, the
average has cone down, but then you've seen
the conpanies cone in as well and taking part
of that inconme and/or rights. So | want the
Copyright O fice to understand what's
happeni ng.

M5. CHARLESWORTH: Just a quick
foll owup question now. Wen you say -- you
said sonething |ike |icense past the rights
for the thing or you were kind of just --

MR RUDCLPH: |'m sorry.

M5. CHARLESWORTH: No, no, no.

Don't apologize. | just wanted to nake sure |
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under st ood what you were saying there.

MR. RUDCLPH: Let's take a use of a
pi ece of production nusic that's in a library,
okay, and even to the point where w thout
nam ng the exact networks, there are several
net wor ks now that require your production
music library to actually -- they require you
to hand that over to them They will retitle
it, in that they can actually then place that
same nusic thenselves, either inside or
out si de, right.

So you've got this kind of -- does
t hat make sense? Meaning internal to
productions that are happening on their
network, or they can actually go out and pitch
those to third parties as well. |Is that clear?

M5. CHARLESWORTH: Yeah. | think
that's -- so you're saying you're basically
doing a transaction where you' re handi ng over
the library for themto use in -- either
internal or --

MR RUDOLPH:. Correct. It's
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happened just with one of the global top three
advertising agencies in the world as well.
They' ve basically said everybody needs to be
on this one platform which is a platformwe
control. We're going to actually charge you a
fee off the top of that before it can be

pl aced, and you have to -- | say have to --
they're highly encouragi ng you to be part of
this platform right.

Being part of that platformis --
there's a question mark on whether that's
positive or not, but there's rate-setting
within that platformas well, and of course
they're going to license outside third party
music. That's going to go for a higher rate,
because if you want Led Zeppelin or you want
| ggy Pop or you want Bruno, whoever, that's
going to be different.

But they're basically trying to
I nprove their nmechani sns and efficiencies
I nsi de of one, have an understandi ng of what

their cost basis is, and not necessarily

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 292

happy, if you would, with the idea of a rate
bei ng charged against it. But you are able to
negotiate, if you woul d.

When | say "negotiate," neaning
you can opt to be in or out of that, if you
want to. So these little markets are popping
up, are existing outside of their rate
settings, and ny feeling is -- or not rate
settings, but within the |ike Section 115,
that's actually hanpering what could be the
growt h of those individual markets.

So while | can't tell you
necessarily the direct inpact of that, I'm
wat ching it, these things happen daily,
outside, and |I'm sure everybody else, a | ot of
people in this roomare aware of those sane
devel opnent s.

M5. CHARLESWORTH: Thank you very
much. | think we have tinme for one nore
person, and that would be you, M. Lord.

MR LORD: Just 30 seconds, thank

you. | just have to respond, forgive ne. But
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SESAC went through a two plus year

I nvestigation by the Departnent of Justice
that found we were not a nonopoly. One of the
beauties of the free market is that M.
Haut h' s broadcasters can choose to use Bob

Dyl an and Neil D anond and the people that do
their advertising, you know. Maybe MDonal d's
wll take a |l ocal conposer to do the nusic for
their ads and find sonebody who will direct
license. You don't have to use SESAC nusi c.

If M. Arrow s conpany wants to do
the sanme thing, he should be free to |icense
to radi o broadcasters. Sony should be able to
license to radi o broadcasters, television
musi ¢ broadcasters, and let us all conme to an
equitable rate for the use of the nusic that
we represent. Thank you.

MR, GREENSTEI N: Jacquel i ne,
there's one point --

M5. CHARLESWORTH: |'m sorry, and |
didn't nmean to exclude you. | just didn't

noti ce your card.
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MR, GREENSTEIN: That's okay. |

guess Jason or Mster, | don't know how you
pronounce your |ast nanme and we don't know
each other --

MR RYS: Rys.

MR, GREENSTEIN: He nade a point
about the tinme period for setting new rates,
that five years was too long. | just want to
remnd the Ofice that prior to the Copyri ght
Royal ty and Distribution Reform Act, the CARP
process was a two year rate cycle, and that
created lots of issues, and you had -- The
first webcasting proceeding was 1998 t hrough
2002, and then by the tinme you got that
deci sion, the parties negotiated to push
forward 2003-2004, which was then extended to
2005. Two years is a very rapid tine period.

So if the Ofice is |ooking at the
conpul sory license reginme, and how frequently
t hi ngs shoul d take place, five years may be
too long; two years is alnost certainly too

short. | would question if the Rl AA di sagrees
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with that. But the only wnners, if you go to
a two year cycle, may be the outside | aw
firms, or it may actually force people to
negotiate, like the satellite and cable

di stribution proceedi ngs.

Those are annual, and they seemto
figure out you take your chance. You win or
| ose, and then maybe you're forced to
negotiate. So you could | ook at it either way.
But there is precedent for nore rapid
pr oceedi ngs.

M5. CHARLESWORTH: Ckay. Thank you
very much. W will resunme -- at what tinme do
you want to cone back?

(Si nmul t aneous speaki ng.)

M5. CHARLESWORTH: Al'l right 3:50,
since we're again running a little bit behind.
So ten to 4:00.

(Wher eupon, a recess was taken.)

MR. DAMLE: Ckay, why don't we
gather in? | think we're m ssing a couple of

peopl e.
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(Of mc comments.)

MR. DAMLE: Al right. This is our
| ast panel of the day, and it's on Data
Standards, and I think a ot of the discussion
up until this point, particularly in the first
panel, centered around the problem of data and
the fact that it's difficult to identify the
sound recordi ng and the underlying nusi cal
work, and to figure out who owns the
copyrights in those works.

So | don't think we have any new
people. So one question. A lot of the
di scussion in Nashville sort of centered
around the idea that if you have | SRCs and
| SWCs associated with the digital files, that
that makes the matching process run a | ot nore
snoot hl y.

So to open the panel, | just
wanted to have a di scussion of how we can
encour age conpanies to include that
information, that nmetadata, wth the files, so

that the services can give the PRGs and
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SoundExchange the information they need to

mat ch everything up, and so that paynent can
be run nore snoothly, rather than having to do
semanti ¢ matching or things that are perhaps

| ess accurate than having a uni que code

associ ated with the actual work that's been

pl ayed.

So | just want to open it up for
I deas, for how we can make that process -- get
that information into the files, and nake it
nore readily accessible to people. Anyone want
to take that on? M. Anthony.

MR, ANTHONY: The easiest way to
make that happen is just for us all to start
doing it. | found that with Runblefish, it's
been very difficult to gather that data, as
['"'m sure many of you have had that sane
experi ence.

But it's sinply because the
content owners, nmany content owners or third
party services don't have an incentive. They

have an opposite incentive, a disincentive to
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provide that data, in their opinion. So and
it's our perspective, you know, our ethos
really is at Runblefish to help artists nake
nore art.

That's why we exist. That's what
we're all about, and it's really hard to do
that when we're not really sure who to pay for
what. We exist specifically in the
m crolicensing world, and we deal with a
significant volune of transactions. W' ve done
almost 80 mllion transactions. W do about 50
to 70 thousand a day, putting sound tracks
I nto social videos.

So you can inmagine wth that type
of volune, it's very challenging to know who
to pay what to, and what the licensees really
need to know is very sinple.

It's who owns what, what are the
busi ness rul es and where do | send the noney.
We've collected that information from nunerous
sources, sone public, many from ot her content

owners, sone fromthe services.
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Sone services force you to rent;
others will allow you to actually |license that
data. But it's becone a very val uabl e resource
to us, and | would encourage everyone to data
share with each other, and to provide that
information to each other, because we do
believe in this situation, that a rising tide
rai ses all ships.

If the |icensees know who to pay
for what, then it's nuch nore likely that the
revenue wll find its way to those parties. So
for the record, we'll nake an open offer,
Runbl efi sh with our five mllion copyrights to
this group, with anyone to data share. W've
already started to do so with nunerous parties
wth a | ot of success, to patch the different
hol es.

We're doing that data sharing
unencunbered. So | think that's possibly a
system

M5. CHARLESWORTH: Do you i ncl ude

any standard identifiers in your data?
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MR, ANTHONY: What ever we have, we

I ncl ude.

M5. CHARLESWORTH: Ckay, and so
what would -- can you share with us sort of in
your experience, howtypical is it to have say
the | SRC, how typical to have the | SWC or the
I SNI ?

MR, ANTHONY: |'mnot sure if there
Is a typical situation, because it varies on
the quality going out, what's comng in. So
what is consistent is that it's inconsistent.
So we find certain | abels, certain publishers
do have that information. It's very rare,

t hough, that it's conplete.

So we go through great effort, as
do sone of the other services here, to do a
| ot of research and patch those holes. But we
think that the key link is three pieces of
data, not two. It's the ISRC, the | SWC and a
related fingerprint or audio file, because
even with I SRC and WC, sonetinmes it's stil

hard to tell what you're dealing with, because
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many tinmes sound recordi ngs have nmultiple
| SRCs, information entered inproperly.

We al so work hard to wait for the
source of the information that's sent into us.
So we can col |l ect everything and not use any
of it as the definitive truth. But redundant
data fromnultiple services, you know,
provi des you good context to say this is nore
reliable information than not.

MR. DAMLE: | nean a general
question also when we're tal king about this is
what is the role of governnent, in
encour agi ng, perhaps mandating the use of
these types of identifiers, and to -- and be
on that mandating sort of open access to data,
so that data can be shared anobng the vari ous
pl ayers, to encourage sort of -- the reduce
the transaction costs.

So maybe sone of the others, and
I f you have thoughts about that, that woul d
be, | think, interesting for us to know, given

our position.
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MR, ANTHONY: |'mnot quite -- |'m

not sure.

MR DAMLE: | think M. Watkins, |
thi nk you were next.

MR WATKINS: | woul d endorse, you
know, a lot of Paul's observations about |ISRC
in particular. | really think that we have to
accept that as long as ISRC is the sound
recording identifier, that it will necessarily
only be one part of nusic identification,
nmeani ng that any entity that wants to be in
this business of identifying nusic and
processing royalties, will need to enploy a
variety of different tools, including syntax-
based matching, which | actually take issue
w th what you said.

| think it can be fairly accurate,
gi ven enough experience and tinme with it.
There's al so manual review, which goes into
mat chi ng data. At our conpany at |east, we've
got | think 35 people in our research

departnent, and largely what they do is in
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addition to collecting data from publishers
and | abel s and processing letters of direction
and others, they sit in front of termnals all
day and match dat a.

So you know, ISRCis a flawed
identifier. It's flawed because it's not
controlled in the way in which it's depl oyed,

i f you wll.

My favorite exanple about that is
a digital aggregator TuneCore, which sort of
decided to usurp the Turks and Cai cos
identifier, the prefix before the Turks and
Caicos identifiers, and literally just started
attaching TCwth a string of nunbers to their
recor di ngs.

| think that that exanple is
actually indicative of sonething that a | ot of
I ndependent rights owners do. Also to the
extent that we begin to insist on sonething
like SRC or | SWC, effectively it's becom ng
a condition of paynent.

| think you have to appreciate
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where that |eads to right away, which is the

truly i ndependent rights owners pre-record
conpany or pre-nusic publisher, wll not
qual i fy, because they're just not professional
yet, if you will. I think we're seeing nore
and nore nusic produced in exactly that way by
I ndependent rights owners.

You know, one of our clients,
Soundcl oud, we're dealing with chall enges
there that are beyond what we've ever dealt
wi th, hundreds of mllions of self-publishing,
sel f-producing artists. So that's really a
nodern trend, and | think it's inescapable.

To the extent we start nmandati ng,
you know, fromthe top down, at this point in
hi story with what's happening the nusic
market, that as a condition of getting paid,
you know, you have to have an | SRC attached to
your recording or an | SWC, whatever it may be.

The result is going to be that you
have pools of royalties that largely go to the

| arger rights owners who are better at doing
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that kind of thing.

MR, DAMLE: Thank you. M.
ol dber g.

M5. GOLDBERG Hi, thank you. | do
not think that governnent should nandate a
certain specific standard, but | definitely
think it should be encouraged. | want to
qualify that. | was in-house counsel at a
maj or publisher for ten years, and getting the
information fromsongwiters and artists is so
difficult in terns of splits and who actually
owns what .

Sonetines the only way | woul d get
that information is by w thhol ding the
advance. So | don't think it should be
mandat ed, but it should be encouraged, and |
think there are initiatives right now that are
goi ng on to have databases, which | think are
essential to have wth the correct
information, the correct splits.

But it's difficult. That's why |

don't think it should be mandat ed. But Shawn
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Lenone, who is right here, he nentioned
earlier that ASCAP, BM, and SOCAN are worKking
on an integrated system It's actually called
Musi ¢ Mark, and he could better discuss that.
But that | think is sonething that is really

I nportant.

Ed Arrow earlier alnost nentioned
the GRD, which | think is great, although
during lunch we had a discussion. | thought it
was dead, that it cost mllions of mllions of
dollars and it failed. He said that it was
still going on. I was not aware of that, but
I think that's sonething that would be a great
database if it still is going on.

| al so thought what M. Giffin
announced at the House Judiciary Conmmttee
hearing on June 10th was very interesting. He
tal ked about GUI Ds, globally unique
identifiers like a VIN nunber on a car. |
t hought that was very interesting. He thought
it would be only about a year to create such

a dat abase, which | think is overly
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optimstic. | think it's beyond overly
optimstic.

But | also |liked the suggestion in
SoundExchange's NO comments, where they
tal ked about having a system i ke EDGAR for
the SEC. Whenever | need to go and get a
report, | go on EDGAR, and it conpletely works
wth the SEC system

So maybe the Copyright Ofice
could do sonething like that, where
information is nore accessible to parties. But
| definitely think there's a need for one or
nor e dat abases that have accurate information

MR, DAMLE: Ms. Kossow cz.

M5. KOSSON CZ: | echo Ilene's
t hought, that there should be one or possibly
nore nore dat abases that contain all of the
rights information, and |I'm not sure that
governnent is the right party to be
responsi ble for this. | think as part of our
registrations that we file, you mght be able

to provide fields that could be filled out on
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a voluntary basis, that would provi de sone of
this information to you, so that people could
| ook it up.

| also wanted to address sonet hi ng
that Paul said. | think it's, you know, it's
great that you're sharing the data, but ny
guestion is how accurate is the data that
you're actually sharing? | think was it you
Il ene or sonebody el se brought up the other
day that sonebody | ooked up ownership
i nformation on the ASCAP and BM and SESAC or
HFA websites, and the information is not
consi stent.

Then you al so have to add to that
that the splits mght be different, nechani cal
versus sync. The sync splits are, you know,
not really housed anywhere except for maybe
wi th the publisher. So you have a | ot of
redundancy here. You have the PRGOs. You have
the major | abels such as Universal. You have
the major publishers and all the rest of the

| abel s and publishers, you know, constantly
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updating their information.

As far as Universal goes, we call
to make sure that we know who the current
claimtants are. Catal ogues change hands all the
time. Letters of direction are sent out, but
not all the right parties get the letters of
direction. In fact, I'"'mdealing wwth an issue
ri ght now, where one of our recording artists
received a claim and their attorney settled
with the clai mant.

The cl ai mant received a publishing
share and an ownership share in the song. The
settl enent was signed by both publishers, you
know. The T's were crossed, the |I's were
dotted. There was an LOD. They had a whol e
list of participants that they copied. They
copied the PROs, they copied HFA they copied
everybody, all the claimants and partici pants.
The one party they forgot to copy was the
record | abel, who's paying the royalties. So
| nmean it's hard to bl ane these people,

because there's just so many parties to think
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about in these cases, and | think, you know,
the solution to this problemseens to be one
central place where all of this data goes and
gets, you know, updated and, you know, sonehow
conpil ed and other than that, | nean | don't
know how it's going to be done. But it needs
to get done, so that all of this redundancy
Isn't happening across the industry.

Because you know from our
perspective, and | think Les nentioned this
too, on his end he's got a whole staff of
peopl e doi ng verifications.

We have a hundred people or so
doing verifications and rel ated support work?
I mean this is just us trying to figure out
who the owners are, and this is happening
across the board at all these different
conpani es, and you know there's just -- there
needs to be sone sort of a change there.

MR. DAMLE: Ms. Muddi man.

M5. MJUDDI MAN: | think what | want

to say is that we have such a freedomw th the
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Internet that we've not experienced in the
real world for a long tine, and in the real
world, we did create -- our forefathers
created a very conplex |licensing system which
If we were to | ook back now and i magi ne doi ng
that wthout the technol ogy that we have
today, we'd think that was pretty inpossible
to do, and yet they did it.

| think sonmetinmes we're inhibited
by sone of the people who say it would be very
difficult and you know, it's very conpli cat ed.
We've got so nuch stuff. We've got 10, 000
YouTube vi deos going up every day and how do
you keep track of everything.

| think part of the problemis
that we get -- you know, you get given sone
| obbyi ng by people Ii ke Googl e and YouTube,
who nmake out that it is going to be way too
difficult to police this, and to set any
systemin pl ace.

But | have to say it's inevitable

that you have to do it. | don't think you have
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a choice. | think you have to | egislate and
you have to create a licensing systemthat not
just protects nusic, but all P, not just
musi ¢, everything, because this is the tip of
the iceberg.

If you don't do it for nusic,
you' ve seen what's happened with nusic. You
don't need a crystal ball. It's happened, and
iIf you don't legislate to protect |IP of al
ki nds, | don't know what's going to happen.
fear. | fear for all kinds of intellectual
property of, you know, not just nusic.

MR, DAMLE: Thank you. M.
Ber nst ei n.

MR, BERNSTEIN: | agree with the
problenms with sone m ssing data, but | think
what you need to be aware of is that there's
many conpani es out there who nmake nusic
avail able, that do so before they even have
rights to the nusic, and that these problens
of mssing | SRCs or mssing information or the

need to do matching whatever types is
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occurring, to a large extent, because people
are using this nusic before they even know if
t hey can.

Then what happens is they
eventually strike a license with the copyright
owners, and they've got a problem They have
a bunch of data going back for however |ong
that they've been accumul ati ng, where they
didn't get the information direct fromthe
copyri ght owner.

Therefore, they don't know the
| SRCs, and nmaybe they've got the track title
and who knows what they have. But a | ot of
probl ens when people say they're m ssing data,
alot of themit's systemc in that it's
because they were operating their services
before they were given the rights to do so,
and they don't have it.

So they engage others to actually
hel p them because |I've had people cone to us,
help themand try and figure out what is it

t hat was used, and perhaps an | SRC seens good
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to match it. There's sone credibility, yes,
but we know there are issues with the | SRC
ISWC | don't see as in practice as nuch,
because a | ot of the publisher data doesn't
al ways contain it.

But the point | want to nake to
you i s whatever you m ght be hearing about
m ssing data, a lot of it stens fromthe fact
that the nusic was used before anybody had the
rights, and now they're trying to catch up.

MR DAMLE: M. Ilrwn.

MR ITRWN | just wanted to go
back, and | know we're going back to a
previous panel, but | think it's kind of
applicable to this panel, to what M. Rudol ph
said about the retitling of production nusic.

This is -- | know because |'ve had
conversations with Shawn Lenone from ASCAP
about this. Wth the watermarking and
fingerprinting and all that stuff in sonme of
these titles, when they retitle them what

happens is you'll get a witer. Sonme of our
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witers will say | didn't see this on ny
st at enent .

| know it was played in Gernmany, |
know it was played sonewhere here, and then it
w Il cone through another service that's
tracking these fingerprints and wat ermarks and
everything. That because it's got a different
title now, it will have -- you'll have BM or
SESAC or ASCAP | ooking at these things, trying
to track where the paynent cane from and the
paynent has al ready been nade.

Because it's got a different
title, it's got the sane marking. So what's
happening is that a |lot of these resources
have been used up tracki ng down things that
have al ready been paid. So | would [ ove to see
this retitling

thing actually go away altogether.
It would nake it a whole lot easier for a |ot
of people, streanmine the whole system

| nmean first of all, it's

di shonest. Let's begin with that. It nay not
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be illegal, but it's dishonest, you know.
You' re creating one copyright and calling it
ten different nanes.

So | just thought when we're
tal ki ng about data standards, these are the
sort of things that get confused around the

world with the reciprocity thing wth other

soci eties.

The ot her one that we have a | ot
to do with is the retitling -- | nean this is
not illegal, but in a lot of cases when

tel evision shows and filns and such go
overseas, they retitle quite often, you know,
to be nore appropriate to the market that it's
in, and quite often, the cue sheets that go
wth them do not necessarily get retitled.
Therefore, that inconme ends up
going into a black box sonewhere in Europe,
and not com ng back to us. That's sonething
that's been getting better as societies have
-- the Anerican society is nore aware of that

now t han they have been in the past.
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But there's been tines, | nean
|'ve personally had sonme of ny own filns that
I've had to track. It's taken four or five
years, particularly out of South Anerica, to
get the right, you know, whatever the foreign
| anguage cue sheet is. So that's all | want to
say there.

MR, DAMLE: Ckay, thank you. M.
Lord.

MR LORD: Yes. Wth respect to the
singl e database, there's -- or the exanple
that Ms. ol dberg gave earlier, that she
checked on a song and there was different
splits at every station

A lot of that is inherent or cones
fromthe conposers thensel ves, who nay not
agree on what the splits are, and one goes to
ASCAP and registers it his way, and the other
one cones to SESAC and registers it her way.

We all do the best we can to sort
that out. We don't pay royalties under they're

sorted out, you know, what the splits are. But

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 318

that kind of thing is always going to exist.
Al so, you may have a conposer who gets a
di vorce, and his wife gets the rights to his
wor ks and the incone streans, or you may have
-- and they don't know who to report to.

O you may have a publisher who
i censes a song for a specific purpose, and
for that purpose only, they share the
publ i sher inconme or the copyright, you know --
well, they wouldn't share the copyright, but
the incone for that particul ar usage.

So you know, M. Watkins or Harry
Fox or ASCAP or BM or SESAC may have probl ens
with their databases, but it's always going to
be -- there's always going to be that. If
there was the GRD, if there was the Copyright
O fice who undertook to create the database,
it's going to still have probl ens.

We all got to get used to that.
There's not going to be an 100 percent
dat abase anywhere, because of human nature if

nothing else. So | think the solution, again,
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iIs let the marketplace find its equilibrium
Let the ASCAPs of the world and the BMs of
the world get out fromunder their consent

decrees, and create their databases and | et
MRl do their work, |et SESAC do their work.

And whoever has the best and the
best custoner service will w n, and nmaybe
there's space for three or four or five such
dat abases. But to think that we're going to
have one that's perfect all the tine is utter
nonsense.

M5. CHARLESWORTH: | just wanted to
interject. This is the question. | nean we've
been hearing this probably for 10, 15, 20
years, that the nusic industry needs a
definitive -- acknow edging that it may not be
perfect, but needs, let's say, universal
standards that everyone can agree to, and yet
It has not cone about.

| mean in other words, | think
that there -- everyone acknow edges there's

huge i ncentives really, and everyone woul d
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probably gain from having i nproved standards,
havi ng shared data, having -- not having to
have 30 people in a research departnent, you
know, tracking down matches or whatever

But the problemis for whatever
reason, it really hasn't cone about in the
private sector in the way that at |least -- |
mean the services, listening to them and
ot hers around the table, find useful.

So | think that's the question, is
sort of how -- at what point does there need
to be sone incentive, perhaps fromthe
governnent, to nudge the industry or really
nove the process al ong, because every single
roundt abl e we' ve had so far, but many, nany --
I mean every single conference |'ve attended
in the last three years. This is like in many
ways people see this as the nost inportant
I ssue, the nost significant thing that's
actually affecting the licensing system

So if that's the truth, and naybe

it is, maybe it isn't. But if it's a huge --
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it's at | east a huge gating factor, you know,
why hasn't there -- why haven't we seen nore
of a private solution? | guess that's not just
for you, M. Lord; | nean it's really directed
around the table.

MR LORD: Well, if you'll give ne
$100 mllion and force all the other conpanies
to give ne their data, I'll have it for you
very quickly. But | don't think there has been
enough -- first of all, ASCAP and BM, again,
are hindered in what they can do.

They' ve taken this initiative
W t hout us, but they've taken this initiative
to build this database and that's at |east a
start. The marketpl ace, these peopl e want
data. They need to be able to -- | disagree
wth sone of them but they need to be able to
under stand what they're using.

W need to have good dat abase, and
I think the marketplace is just evolving to
that point, where it can. | don't think ten

years ago anybody coul d have done it,
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technologically. | think -- and people didn't

have the incentive. | think now, as Ed Arrow
said earlier, they give their data away,
because they want to receive the incone.

| think the incone |evels now, the
revenue | evels now are getting to a point
where people have to create that database.

M5. GOLDBERG Can | just say
sonet hi ng, since ny nane was used?

MS. CHARLESWORTH: No. No response
fromyou

(Laughter.)

M5. CHARLESWORTH: No. | think you
have the quote of the day, in terns of your
conpari son of the databases. O course.

MR. DAM.E: Yes.

M5. GOLDBERG First of all, |
agree with sone of the things that you said,
but | never said that any systemis going to
be perfect. But | did not say there were
different splits in the systens.

In fact, ASCAP and BM, to ny
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know edge, don't include split information.
But there were --

MR. LORD: Different conposers?

M5. GOLDBERG But there were
di fferent publishers, different songwiters,
di fferent addresses.

MR. LORD: It could be any nunber
of those things, yeah. I'msorry, yes. That's
fine.

MS5. GOLDBERG Yeah. | just wanted
toclarify. | knowit's difficult to do this,
but | think it really needs to be done.

MR. DAMLE: Ckay, thank you. W'l
finish off up here and then I'll cone back.
Mster -- | don't know who was next. M.
Haut h, were you next?

MR. HAUTH. Thank you. |'m
synpat hetic, particularly to the recording
i ndustry, about these standards and the
reporting of data. But -- and | think we all
need to work, services as well as

st akehol ders, on this problem | think it
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affects all of us.

In the md-90's, when we had our
ASCAP proceedi ng, the Religious Broadcaster
Musi ¢ License Conmittee took ASCAP to its rate
court and went all the way through it, cane
away wth a m xed decision from Judge Connor.

But one of the things that we cane
away W th, ASCAP had been requiring radio
stations who were split or mxed |license, in
ot her words, they played nusic and they pl ayed
talk, and in those days, there were a | ot of
them and they needed a special |icense called
a per programlicense.

ASCAP was requiring those stations
to provide census data 24-7, wth all of the
song data. Not just title and artist, but
al bum | abel and ISRC I believe, and probably
one other data point. This was inpossible to
achieve, and we -- it was one of our
conpl aints. The courts -- in discovery, we
found that ASCAP depended on two data points

in order to distribute, and that was title and
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artist.

Now and so the radio industry has
been used to reporting those two data points,
title and artist. Now fast forward to the
sound recording proceeding, |'mnot sure which
one it was, that set the reporting
requirenents. W not only are required -- this
Is for radio simulcasting over the web.

We report to SoundExchange a ton
of stuff. It requires special software,
requi res special conpanies. W are using Ando
Medi a now, but you've got Liquid Audio and
Stream Audio and it's becone an industry, this
reporting of data, because we have to report
not only nusic information; we have to report
performances, the nunber of performances that
each song pl ayed recei ves, how many conputers
were listening to it.

Ckay. So we have these
requi renents that are -- everybody knows
they're very difficult, and the way that radio

stations receive their nusic is that the
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| abel s downl oaded to the, you know, the nusic
director of a radio station. It's not -- it
doesn't cone in the formof a CD obviously. It
comes as a downl oad.

O tentines, those songs are not
part of an album and the data on them and we
did, in response to the CRB s rul emaki ng on
this, the NAB is filing comments, and we
hel ped wth that to sone extent. In sone
fairly exhaustive research, we found that
stations are only getting title and arti st
dat a.

In other situations, we found, |
call ed one of Salemis large stations in Los
Angeles to find out what's going on there, and
he said "Yeah, yeah, yeah. It's avail able, but
you've got to hunt for it. The | SRC code you
can find it, but you've got to hunt for it."

Now | suggest this, that you do
not want SoundExchange or a record | abel does
not want the | owest common denomi nator in a

radi o station doing research for it. That's
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what's going to happen and that's what

happens. You put a junior board operator on
this project, and you've got to | ook
everywhere for this data.

W're going to -- thisis a
di sservice to the record industry. It's not
because we're lazy. It's not because we refuse
to get it. I'"munder the gun with
SoundExchange now.

One of ny assistants who handl es
all of our 100 stations, who reports to
SoundExchange, got an email the other day
saying that we're not in conpliance.

We take that seriously. W don't
want to be not in conpliance. But if we do our
own research, that is to say if our radio
stations do their own research, it's bound to
cone back very faulty. So you deliver that to
SoundExchange. Does it help then? | don't
think it helps thema lot. | think it's got to
cone wwth the dowl oad, and it's got to be

clearly delineated, and you know, we're
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willing to help where we can, because it's a
| ot of work for us too.

So that's why | say we're all in
this together. But | don't think you want, you
know, 100 different researchers trying to find
that data for you. It's going to be a ness.

MR DAMLE: So | just wanted to
clarify one thing. So you're saying when the
music director gets the digital files fromthe
record | abels, the only netadata associ at ed
wthit is the title of the song and the
artist?

MR, HAUTH Title and artist.
Typically, it's not assigned to an al bum yet.
In sone cases, it is, but sonetines -- | guess
sonetines it's not part of an albumyet. It's
a new song, and so you don't get a lot of data
on that. But they sure want you to play it, so
anyway that's a problem | think, that needs
to be dealt with. Thank you.

MR DAMLE: Ckay, thank you. M.

Rudol ph.
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MR. RUDCLPH. As far as the

gover nnent encour agenent of universal
standards, | think one of the things that we
should again try to continue to reinforce,
because we're at a point in tine, okay, and
you guys are spending a lot of tinme. The
Copyright Ofice is spending a lot of tine.

We have legislative interest in
paying attention to this. It's not based on
the rates, you know. It's actually on sone
kind of reform So we have a nonent in tine,
and at this nonment in tinme we should actually
use technology to solve a lot of these
pr obl ens.

So far we've tal ked about a | ot of
nunbers, and | actually think in -- and there
are certainly issues wwth this. But an audio
reference file is the strongest way to go, and
one of the reasons | say that is because we're
tal ki ng about all nusic, and certainly froma
conposition standpoint, it's a conposition

until it's enbedded in sone form shape or
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form or enbodied, if you would, in a
recor di ng.

The questions around vari ations,
but there's technology that could help with
that. There's a lot of things that can solve
it. But the reason | bring it up is because
the ability to solve frankly that problem
being able to listen, if you would, and do it
inafairly -- and there's technology. There's
conpani es out there who are doing this,
particularly on the TV side. One of the
conpanies that | work with has probably, |
don't know, five or six thousand library
tracks. Over a year, we have 40, 000 plus
detections. Soneone else was handling that for
us. W matched actually all those detections
against it, and the mss rate was | ess than
five percent. It was pretty amazing.

Thi s production nusic doesn't have
| SRCs. So how is that going to get accounted
for in a copyright situation? So | think when

-- you know, this is just a suggestion.
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But a way that an encour agenent
woul d be al nost thinking about it, and there's
atermin the kind of developing in the
t echnol ogy space right now call ed
accreditation, and essentially it is a cone
cl eanness.

That's very simlar to what
YouTube frankly did too. But create a
reference file. That reference file is then
can be matched, can be scanned, it could --
all kinds of things could happen to it. You
can conme in and nmake those cl ai ns.

|'"mnot saying this is the exact
format, but trying to find technol ogy
solutions that have a fairly | ow overhead, and
put the responsibility on to the rights
hol ders then, of keeping those in a -- keeping
those maintained, | think, is areally, really
I nportant part. There's four conpanies that
|"maware of, four private conpanies in the
U.S. that are already providing services, and

their businesses are nuch nore inportant than
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this.

But 1'Il call it ADP. Sonme of them
are here today, and you know, the TSPs coul d
conpl ai n about well, it adds another |ayer of
cost. But | don't think that's what it is.
It's like you nake a choi ce whet her you want
to do your payroll internally or not. It's
ki nd of he sane idea, and that cost w il get
better and nore efficient as it goes.

It lends itself to what we've al
been tal king about, which is essentially an
open source culture, where businesses can
build off of a set of data, and | think
busi nesses will flourish off of this, both
providers to retail, B&B business providers,
content creators.

There's people fulfilling --
there's conpanies out there that are filling
each piece of that pipeline right now and
they're nascent. But what |'ve seen is the
maj or rights hol ders actually being nore open

than they've ever been, | would say even in
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the last six nonths, realizing that they're
havi ng to address probl ens.

| think a ot of that's driven
frankly, by the nature of video platforns and
what's so -- what's the right word? Wat's so
preval ent in the way people are interacting
with technol ogy and nusic buying, for exanple,
si x-second cl i ps.

| mean there's not nmany audi o
recognition technol ogies that can actually
know what six seconds are. That's a problem
But if both sides cone together, and this is
isn't pie in the sky. But there are
di scussi ons between the technol ogy conpani es
and content owners on how we actually do that,
and that's a good precedent nove forward. Then
I think we have to | ook at technol ogi cal
sol utions, not what | would say, you know,
library control and authority control and
things that are very -- which are very, very
solid professional standards, that have been

like -- | think sonebody probably heard ne say
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this before -- it's been around since, you
know, the libraries created in Al exandri a.

But we're in a place now where we
can nake a bold nove, and with the Copyright
Ofice |l think really pronoting that, and
under standi ng there's a cost behind that, but
havi ng both the industry and governnent, |
t hi nk you coul d probably see actually an
ef ficiency, based on what's happeni ng today,
| onering the cost, as we were tal king about.

Les was sayi ng hey, the cost of
actually having to file. You can bring al
those different things down. Not just the
copyright, but also the |icensing el enent of
it.

M5. CHARLESWORTH: So | just had a
foll owup on that.

MR. RUDOLPH: Sure.

M5. CHARLESWORTH: So if you have
sort of a claimng system and you don't -- |
nmean | guess the question is where you have

conpeting clains, how do you handl e that?
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MR RUDCLPH: Is this like a

softball? You did it. | nmean you were part of
the -- half the people in this room not half,
but several of the people in this roomwere
involved in the RIAA settlenent, and it was
when noney was involved, it was unbelievable
how qui ck the resol uti on happened between
rights hol ders who had di sputes.

Basi cal |l y what happened is
everything went in a pot, shook out. Everybody
got their piece and then it's like wait a
second. Sonebody's claimng this, |'mclaimng
this, and really conpl ex problens cane around.

It was like did that incone relate
to a period when | had that copyright, or did
that incone relate to a period when you had
t hat copyright?

And so in those cases, they
settled it between each other and then noved
forward, right.

M5. CHARLESWORTH: Ri ght, right.

No, | was just sort of -- | think I was going
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|l ess to the sort of mechanics of it, and sort
of nore to the idea of you said you didn't --
you were sort of the resistant to the idea of
having a single authority or whatever. But |

mean, you know, who's the decision naker and
how do you --

MR, RUDCLPH: No, no, no. |'m not
resistant to that. What I'mresistant to is
using a current conventional -- it can be part
of the data, the netadata. But using sonething
that is -- we had to use in the past because
we couldn't identify. We had to put a nunber,
a unique identifier to it.

Well, we kind of have the nost
uni que identifier you could have, and that's
the actual recording itself, and yes. | nean
that doesn't solve sheet nusic problens and
everything else, but that's not enbodied in a
recording itself. But we have that ability and
we can tal k about all day |ong that one audio
recognition software. We'll use a different,

you know. Zeroes and ones wll | ook different
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than the other.

But that recording, if you would,
that matching is -- exists nowand it's only
getting better, and other people are doing it.
That's the thing. Like think about what, you
know, how deep the match nust be on G ace
Note's side. | nean they're playing deep bl ue
grass cuts, and they're actually serving up
the right art work with that.

| nmean so if all these solutions
al ready exi st and people are doing it, and as
fast as they're doing it. | nmean | heard -- |
think this is absolutely true. The nunber one
nost called service in the world is actually
Google on a day to day basis, | nean APl dot
calls, right? Does anybody know what that is?

So the second is actually G ace
Note. So the ability to serve that quick and
that many that matching it's there, and we
actually have it inside our industry. So in
the GRD, you know, that's an interesting

solution. But I think if the Copyright Ofice
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really got behind a solution, and sonet hi ng
that the creators could be involved in, alnost
think a Wkopedi a type accreditation and
policing and nonitoring, | think the industry
and the rights hol ders between t hensel ves.

This isn't about licensing. This
Isn't about what's fair market. This is about
havi ng an understandi ng of what the rights are
t hat peopl e have.

M5. CHARLESWORTH: Thank you.

MR. DAMLE: We'll go over here.
Let's start with you, Ms. Mller.

M5. MLLER So | guess I'll start
by saying that | think if we don't streaniine
things, basically the independents fail. |
think that when things have been sort of
bl anket decided in the past, it's basically
because the nmjors step up to negotiate on
behal f of everybody. So that's what gets
general ly applied to everybody el se, because
they're the maj or stakehol ders, at least in

or gani zed power.
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| think a single authoritative and
recogni zed source is definitely sonething
that's needed. | think that that's an area
that should be a core focus to solving a
problem | think that sonme piece of data
should in fact be exchanged for noney, for any
time. | nean we do it with taxes and all ki nds
of different systens.

So if there is a universal
dat abase that again back to data exchange,
everybody's calling upon the sane universal
dat abase to informtheir data needs. Then
we're going to have a |l ot nore harnony in the
I ndustry. But then, you know, take it or |eave
it. | nmean if the indies can't get in there or
the majors or whoever can't get their act
together to actually provide one universal,
and it doesn't need to be an I SRC code. It can
be a whole newthing that is created with this
data, you know, this single authoritative
sour ce.

But one piece of data should be
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the piece that triggers nonetization, and even
mat chi ng |i ke what you're tal king about. The
technol ogy exists to data share. The

technol ogy exists to have i ndustry-encoded
standards. | nean Dol by is a great exanpl e,
where the governnent has stepped in to

regul ate the encodi ng of, you know, nedi a.

| think that that actually exists
t echnol ogy-w se today, except that not for the
speci fic purpose. But the technol ogy exists,
so that each track could in fact have an
underlying, you know, uni que piece of data
that's carried along with it.

Then if you set tine paraneters,
where basically within a certain anount of
time, sane as patents are done, rights hol ders
have to collectively cone together and report
into the system and basically that w ndow,
you know, it closes for the initial filing. So
it kind of delves with, you know, where
sonebody was tal king about well, naybe there's

a di spute between rights hol ders.
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Wel | maybe there is, but as |ong
as there's sort of a tinme w ndow where
everybody cones to the table, and then it's
sort of the w ndow cl oses when everybody
agrees, and now that is the universal code for
it, that noves forward with the file.

That code is relying on
technol ogy. So there's sort of a hub where the
data is being served from so it can be
nodi fi ed. So whet her sonebody changes from
ASCAP to BM, or fromthe rights get sold or
what ever, the hub is the master of the data.
So that can be dynam c

Yeah, and | nean I'mw th these
guys. Like |I think data sharing is essential.
But | think that the roadblock to data sharing
has been that there is just this the building
block that's critical to it is that single
authoritative source, and then the agreenent
upon what is that one piece of data that is
uni que.

| think the only way to enforce a
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pi ece of data that's unique is that's how you
get paid, sane as your social security nunber.
So that's ny solution

MR, DAMLE: Thank you. M. WAtkins.

MR, WATKINS: You know, when we
tal k about databases, | always think, you
know, what we're really tal ki ng about are
organi zati ons. Dat abases are one tool that
organi zations use to identify nusic and pay
royalties and |icense nusic.

Organi zations, of course, have to
be funded, governed, owned and controlled, and
that's largely why sone of the industry
initiatives in this area in the past --
certainly many have kind of fallen apart. For
us, you know, we think we've nade great
strides in this area, sinply because there's
a commercial incentive to do that.

When | nentioned the 35 people
earlier, it's not ny favorite part of our
busi ness, | assure you, and it's certainly not

what nmakes us profitable. But we're able to
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hire those people and still be profitable, and
we think using themin the way in which we do
gives us a conpetitive advant age.

We operate in an environnent, you
know, where we conpete wth other rights
adm nistrators, | nmean particularly wth
regard to Section 115 adm nistration, you
know. W conpete with Keith's conpany, we
conpete with the Harry Fox Agency.

| wll not be surprised hear BM
say they want to be in this business very
soon, ASCAP and, you know, we neet with
publ i shers these days who tell us
SoundExchange is comng by to tal k about how
they can adm ni ster musical work rights.

So we wel cone that conpetition. W
think that the creamrises to the top in that
area, if there's a conpetitive commerci al
I ncentive to be better at it as an
organi zation. |If you create one entity to be
the definitive data source, then you renove

that incentive. You' ve got fewer players.
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| suggest if you' ve got one
nmonopolistic entity that is supposed to be
doing that well, inevitably they will not.
Let's never forget that, you know, nusic
rights information, like |I nentioned earlier,
Is sinmply not -- it's not a static data set.

| mean catal ogues revert. There's
a very dynam c secondary nmarket, particularly
wth regard to nusic publishing rights. There
are disputes that get settled, result in
changes. There's reversionary things to
consi der. None of that will change, nor wll
the coll aborative way in which nusic is
created change.

So you know, for all those
reasons, we think really ultimtely the best
thing the governnent can do is all ow
comercial incentives to continue to operate,
for there to continue to be innovation in this
ar ea.

You m ght consider, to the extent

this doesn't -- it's not working for the
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services, and | was surprised to hear that --
you say that, because |I think, you know, for

a lot of our clients, |I know very well that it
I's working, you know.

W're able to license a very high
percentage of the nusic that they use. W're
able to pay the royalties. In sone cases if
we're not able to identify the nusic
I medi ately we go back. Wien we get the data,
we pay retroactively, you know.

But you nmay consi der addressing
the problens that services may face in other
ways, |ike for exanple, addressing
i nfringenent renedies or sonething |ike that.

MR. DAMLE: | nmean what about the
I dea that Ms. M|l er suggested, of you know,
the governnent not being the sort of source of
the data or the holder of the data, but
provi ding a standard, perhaps a standard
identifier or sonething |ike that, that al
the people that are conpeting in the

mar ket pl ace for the kind of work that your
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conpany does, can then at l|least rely on that
as being sort of uniformacross the industry?

MR WATKINS: Well, a good anal ogy
woul d be the DDEX standard, which |I'msure
you're all famliar with to sone extent. Wat
has happened there is, you know, DDEX is from
where we sit perfectly fine. If a publisher or
a record conpany wants to give us a DDEX feed
of their data for purposes of |icensing or
payi ng, we're happy to work with that.

If they want us to provide one
back to them for purposes of accounting to
them we're happy to do that. But what we've
seen is not surprisingly what happens is the
standard that gets inplenented at the big
conpani es, that becones their version of the
st andar d.

So now you' ve got the Warner DDEX
standard and you' ve got the Universal DDEX
standard, you know, and | woul d not expect
t hose conpanies to go back and try to keep up

with the standard or harnoni ze anongst
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t hensel ves. They're conpetitive entities with
one another, and it's really difficult for
t hem

So you know, we see them | ooking
outside now for nore help in this area,
choosi ng essentially to outsource sone of
these functions. There is a cost to that, I|ike
| nmentioned before. So many of these things
that we're tal king about really ultimtely
boil down to who bears the cost.

MR. DAMLE: Good, thank you. Now
M. G eenstein.

MR, GREENSTEI N: Thank you, and |
may di sagree with sone of what Les says. But
we're usually aligned. So | think an
overarching point in ny mnd and for many of
the conpanies | represent is that data is
power, and it's w elded as a sword agai nst
i censees in many respects. So that the
absence of data, neani ng ownership
information, either results in soneone being

forced to take a bl anket Iicense and maybe
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payi ng nore for that, or gives a copyright
owner | everage for a claimof infringenent,
and saying if you don't get it right, if you
use one work and you don't have a license for
it, there will be crushi ng damages.

| can tell you that those
conversations do happen in the free market,
t hat peopl e say go ahead and renobve our
content. If you get it wong, we're going to
get our noney one way or another. Tell us what
you owmn. We're not going to tell you anything.

We don't have an obligation to
tell you anything is often the response from
a copyright owner. | think there's also data
that goes to paynent, which is different than
data for ownership froma licensor to a
i censee, and then fromthe |icensee back to
an owner or an agent, for the ability to
di stri bute.

There are concepts of bl ack boxes
for noney, where noney goes in and doesn't get

distributed, and | know that that is an i ssue.
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So | think one of the things for the Ofice to

consider is how do you address or think about
all of these issues? Are there carrots and
sticks that can be enpl oyed?

So in the licensor/licensee
rel ationship, can you condition an entitl enent
to paynent based upon a copyright owner making
their repertoire public? R ght now, | think
it's only the ASCAP consent decree that
requires that ASCAP nake the information
available, and it's not easy to get.

BM, | believe, takes the position
that it does not have the sane obligation, and
wth all due respect to Dennis, who | adore,
getting that information from SESAC i s not
easy, and in one instance, |'ve been offered
it in paper, which would be hundreds of boxes,
because it's not electronically avail able.

| think it's also useful to | ook
at, again, Judge Cote's decision, where what
did Universal Music Publishing do when Pandora

was faced wwth having to take a license to
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Uni versal's works? In that decision, Judge
Cote tal ks about the fact that UMIG denanded
an NDA entered into with Pandora, and it said
that you cannot use the information to renove
our content or shape the anmount of content you
use.

You coul d only use that
i nformation to eval uate whether or not to
enter into a detail. | find that shocking and
preposterous and offensive, that a copyright
owner is wwthdraw ng froma PRO, and you're
sayi ng okay, tell us what rights are
w t hdrawn, so that we can renove all of your
cont ent .

O you do a deal with a rights
owner, and you say give us a list of all of
your work, so that | can decide how nuch |
want to pay or how nuch | want to play of your
musi ¢ or how much | know. Very frequently, all
too frequently, copyright owners say no, it's
too conplicated. You're just going to take a

license. You're going to pay us, and you just
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have to live with that fact pattern.

| think that if you're tal king and
com ng back again to this free market concept,
you cannot allow there to be a market where a
licensee is going to be subject to crushing
statutory damages, even when they're acting in
good faith and operating a legitinmate
busi ness, if the copyright owners don't tell
t hem what works are owned by whom

| do think that a centra
repository is possible, although not easy to
get to, and | don't pretend to have all of the
solutions. But the Patent and Trademark O fice
does it for patents, they do it for
trademarks, and there's no reason,
notw t hstanding all of these problens, and |I'm
sensitive to Dennis' point, that publishers or
songwiters may disagree with splits;
publ i shers may have conflicts.

When | was the general counsel of
SoundExchange and there were conflicts anong

sound recordi ng copyright owners, because a
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maj or | abel distributes the works of an

I ndependent | abel and the |icensee reports it,
you don't want to be in the m ddl e of that
fight. You put it in a suspense account.

But that doesn't nean that there
can't be obligations for people to be
transparent, and transparency is very
I nportant in this space, because it wll
enabl e songwiters and recording artists to
get paid; it wll prevent copyright owners
fromplaying ganes with the |Iicensees, to
threaten them and it wll prevent noney from
di sappearing into the system

| think that if again, and |
forget who suggested, M. Barker, naybe about
a clean slate, think about what will allow the
nost noney to go in efficiently and to cone
out efficiently. It's not a very significant
burden to tell a copyright owner to identify
what it is that they own and have to do so
pronptly.

| can tell you that in a license
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agreenent, if a nusic publisher or record
| abel does a deal wth a service, they wll
often include a standard provision that is a
wor k by work takedown right. They say that if
| have a dispute or a publisher or a
songwriter raises an objection or an arti st
rai ses an objection, we have the right to tel
you to renove that work fromwhat you're
licensed to operate or use.

You'll have an argunent, is it two
busi ness days, five business days, seven
busi ness days, et cetera. But the |licensor
expects you to do that. | don't see why the
regul ati ons or the Copyright Act cannot
require copyright owners to have that sane
ki nd of obligation for pronpt notification and
to do so electronically.

| nmean there are nmany, nmany
st andards and nmany people around this room
Keith and Les' conpany, and John, who deal
with el ectronic exchange of information, and

to require people to do that, so it is
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i medi ate, it is transparent, and you can
guery a database. You can find out whose works
they are, w thout these del ays.

If songwiters can't agree, well
then a pox upon them Don't entitle themto
noney, and don't all ow soneone to bring an
I nfringenent action. Once you figure it out,
then that work can be used and w t hout
aut hori zation nmaybe it's subject to liability
for infringenent.

But don't penalize people because
the rights owners can't agree as to how to
all ocate, or they want to w thhold that
information to increase |everage. | think
that's an inproper exercise of a copyright
owner's exclusive grant that's given to them
under the Copyright Act.

MR, WATKINS: Could I just respond?

MR DAM.E: Sure, M. Watkins.
MR, WATKINS: And |'Il1l shut up.
MR. DAMLE: Then |I'll conme back to

you.
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MR, WATKINS: Umm you know, |

don't want it to be said that | was suggesting
that users should be left to their own devices
and effectively exposed to infringenent
exposure in the circunstance that you have
articulated, Gary.

You know, there are just
comrercially avail able solutions to help users
avoid nusic as nuch as we're available to help
themlicense it. In the Pandora litigation,
for exanple, had Pandora cone to us to help
them avoi d the Sony ATV catal ogue, we would
gl adl y have charged them for that service.

That's what it is. It's not a one-
time event. It is an ongoi ng process, because
they' re constantly addi ng recordi ngs, which
relate back to that Sony ATV data, and by the
way, that's why Sony ATV just giving themthat
data would not actually get themto where they
need to be, which is to tie that information
to their recordings, and then pull down those

recor di ngs.
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That's sonething we do. W've done
it in other contexts. W' ve done it with
societies. | do acknow edge that there
certainly have been other instances |ike what
you' re describing. | think given Judge Cote's
finding in the Pandora case, and the judge's
findings either -- and forgive ne for not
remenbering in the television or radio case
w t h SESAC.

They' re not | ooking very favorably
on the unwillingness of the rights owners and
the societies, to you know, help the users
avoid the nusic at issue. So | think we've
seen already sone evolution in their thinking
about that, and you know, where this nmay
ultimately lead is services may no | onger have
access to all the nusic.

But that may be a necessary sort
of byproduct of a dynam c market for nusic
rights.

MR, DAMLE: Ckay, thank you. We're

running out of tine, so I'll get these |ast
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two comments in, M. Rudol ph and then Ms.
Muddi man. On M. Bernstein, yes.

MR, RUDCLPH. | would say one thing
too, and that is the -- while we've certainly
operated under a different set of |aws, we
can't not pay attention to two things that
have happened. One's a nmarket action and the
other is what | call a governnent action.

One i s Pan- European |icensing, and
what has happened as a result of that.
Primarily, the ability for foreign societies
and/ or players to participate, and | don't
think it's -- if you don't think that a
foreign society, several different foreign
societies are |looking at the U S. market from
a |licensing perspective, then that's w ong.
They are. Then you go to what APRA AMCOS has
done in Southeast Asia, and they've kind of --
partially because of just the total disarray
of the licensing regine within sone of the
| esser countries, | would say, of Southeast

Asi a, they've gone into each of the societies
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and said we'll just handle it all for you.
They say okay.

So now the Australian -- and they
did this with the hel p of Universal Publishing
actually, and they got their catal ogues.
They' ve got ot her catal ogues now, and on a
mar ket basi s, have gone in now and are able to
I ssues |licenses across | don't know how many
countries it's up to, but | think it's six or
seven, on a pan-Asi an Sout heast Asi a basis.

So |l think A, | would say pl ease
help facilitate an answer, and the -- because
iIf not, we're going to start running into what
I'd say are even third party foreign, who nmay
have different initiatives than ours, or |
shoul d say incentives than ours, but yet the
cost is there. So we always thought hey, we'll
do the worldw de |icense out of the U S Wll,
the service may decide and the rights hol ders
may decide as well that well, it's actually
nore beneficial for us to do a worl dw de

license out of a third party country, which we
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do for sync already.

| f sonebody in the UK froma
publ i shing perspective or froma naster
perspective puts a recording or uses
publishing in a novie, for exanple, and gets
a worldw de license for it, they get a
wor | dwi de | i cense.

So | think we need to kind of pay
attention to that as well, because it's
happeni ng. There is novenent afoot. Take
Merlin and the collective. It's sonething that
we have to suffer. It's sonething you guys
shoul d consi der, the Copyright Ofice should
consider as well when it cones to antitrust
exenption collective outside of what the
consent decrees kind of allow, because they
don't have that sanme set of issues. So thank
you.

MR. DAMLE: Great, thanks. Ms.
Muddi man and then M. Bernstein.

M5. MUDDI MAN: | was wondering if

we're trying to deci de who nakes the system
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and if we do agree that there should be one
system why should it not be the burden of the
expense of that systemfall to those people
who have benefitted fromintell ectual property
and, you know, the |ISPs, you know, the

gat eways, the pipelines |Iike Google and
YouTube and, you know, the intellectual
property owners.

You know all of them-- if they
were to pool their resources, and including
the governnent as well. |If everybody was to
pay for this systemto be put in place, and
there'd be representatives fromthose
organi zations to set the standard, you know,
to create the system | nean it wouldn't take
us | ong.

| think we're full of creative
ideas, and | think it's a very conplex issue
that could easily be resolved if the manpower
and the brains put on it as soon as possible.

MR LIPSZTEIN: | don't know if

that was directly targeting nme, but | nean if
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everyone in this roomwho has data and
intellectual property rights wants to give
their ownership information to Google, I|ike
"Il be outside at the end of the day.

(Laughter.)

MR LIPSZTEIN: | think we would --
but in all seriousness, it's interesting. |
nmean | was expecting to be a little nore
active during this discussion.

But what inpressed ne fromthe
very begi nning of the discussion was that
everyone seens to agree that there does need
to be sone authoritative source of this
information, and | don't think anyone is
guestioning that at this point, digital
services do want to pay.

That's -- we not only have to
under our licenses, we ultimately want to
create good products and good services for end
users who are going to consune these and who
are going to enjoy it, and the only way for

that to happen is if the sources fromwhich
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that nusic cones are appropriately
conpensat ed.

We can't conpensate those sources
wi t hout knowi ng who they are with specificity.
That's -- |'mamazed at the anount of
agreenent and |'msort of flabbergasted. But
what -- so to Jacqueline's, | think, to M.
Charl esworth's, sorry, one of her first
guestions, what is the role of governnent in
all this, what surprises ne is that despite
the availability of noney and the w |l ingness
of licensees to pay, and the wllingness these
days of consuners to start signing up for paid
servi ces and noney that can go to creators,
there still seens to be a massive logjamw th
getting information to service providers, to
pay appropriately.

| don't know what the right form
of incentivizationis. | don't knowif it's
maki ng recei pt of noney contingent on the
provi sion of data. As was said earlier, that

seens to be the one thing that truly notivates
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seen as very slow and difficult processes,
i ke resol vi ng ownershi p di sputes.

But there does need to be
sonething to facilitate that process.
O herwse, | think we're going to be having
this exact sanme conversation year over year

whi ch |I' m happy to have. But so yeah, the

seri ous.

VMR. DAMLE: M. Bernstein.

not why | flipped ny card over, is there's a

to start, to suggest hol di ng noney host age
unl ess you deliver the data.

That's not even a starter, and
that's why there's probl ens, because when you
conceptual i ze sonething like that, you begin
to wonder why people would want to work with

you.
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offer to ne outside, that's totally open. |'m

MR, BERNSTEIN:. | actually think a

| ot of the problens with the data, and this is

lack of trust. | don't think it's a good pl ace
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MR, LIPSZTEIN: | guess | woul d ask

what else to do if we don't know who to pay.

MR, BERNSTEIN: Well, that's where
the audit rights cone in as well. But that's
anot her conversation. But to suggest that you
woul d hol d noney until such tine that people
give you their information or they won't get
noney? | nean that's a non-starter.

MR LI PSZTEIN: Yeah. | think we
ultimately don't want to hold any noney. But
| don't want to throwit into a black box
ei t her.

MR. BERNSTEIN: As |ong as that
bl ack box, | think, can be reviewed by anybody
who wants to review it, maybe that's an idea
that you could throw out there.

MR LI PSZTEIN. Yeah, and to that,
I think we would |look to the governnent to --
ot her folks here to help us understand where
can the noney go. If not to the person or
persons who rightfully are entitled to that,

whon? | would nuch rather --
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MR, BERNSTEIN: | had flipped ny

card up.

M5. CHARLESWORTH: Well | think the
guestion is, you know, partly what | hear
goi ng back and forth here is sort of |ike an
ex-ante solution, you know, where you have
data. So it's clear who to pay, and maybe
you' re suggesting sonething where you go in
and claimstuff after the fact.

MR, BERNSTEIN. Well no. That
wasn't what | was | ooking to suggest. In
response to hearing that it sounded |i ke noney
was being held hostage until you get data, and
he suggested well, we al so have the bl ack box
and want to pay it, then perhaps as part of
these licensing requirenents, should there be
a bl ack box or unidentified or unall ocated,
that sonehow it gets posted sonewhere.

Wth anybody who wants to have
access to it, anybody, and then they can
rightfully gointo it and reviewit, and then

submt their clains, representing that they
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own or control exactly what they're clai mng,
and then that noney can cone off the books.

To ne, that's a real sinple thing,
because that's probably one system of
transaction data that, you know, certain
I nformati on can be nmasked.

As long as you see the title and
you can say or determne that it's yours and
you can claimit, then perhaps there's a
mechani sm you could start clearing out sone of
this unidentified alittle faster.

M5. CHARLESWORTH: Ri ght. But |
think what's -- if you supplied a unique
identifier when you did that, and that uni que
i dentifier sonmehow becane available to the
I ndustry, that would be enornously hel pful
t han having cl ains processes all over the
pl ace, based on nane and title.

MR, BERNSTEIN: Ch, absol utely.

M5. CHARLESWORTH: Because as we
all know, everyone in this roomknows, you

have title -- you know, songs have the sane
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title. Nanes are spelled differently, and so
the question is howto get to a place where
you don't have to have that kind of -- or you
can cut way down on that kind of claimng
system

MR. BERNSTEI N: Under st ood, and |
was referring nore to the existing
unal | ocat ed, and then hopefully that wll get
di m ni shed.

M5. CHARLESWORTH: Yeah, no.

MR, BERNSTEI N. But just one reason
| flipped the card over is to address
sonet hi ng that you had nentioned earlier
about it's been 10 or 15 years and why isn't
there a database at this point. | think it was
M. Lord who said give hima $100 mllion and
he'll do it. You could probably give |less, 50
mllion and he'll do it.

(Laughter.)

(O f mc comments.)

MR, BERNSTEIN. But what |'d |ike

to say though in response to that is | think
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we're recogni zing the value associated with
that kind of work, and if sonmeone's going to
do that, whether it's the governnent who
mandat es that and has sonebody put it
together, or through a private interest group,
whether it's us.

Whet her Les al ready has sonet hi ng
or we're building whatever it m ght be, you
have to consider that if you're going to | ook
to the private market to build it, and then
say give it all away, then you're going to
denotivate us to build it.

So you have to have a bal ance for
when you decide you're going to do this, as to
exactly how that information is shared and
what is shared, because the effort and the
time, and naybe it will take $100 mllion to
build it. I don't think we're going to want to
-- | know we're not going to want to build it
for $100 mllion, and then open up the pipe to
everybody to suck out all the data, and we

have nothing to show for it.
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So | just think you need to
bal ance it when you decide, you know, howit's
being built, howit's going to be regul ated,
what it is you' re going to deliver to sonebody
to balance it out with the investnent that
comes with it.

M5. CHARLESWORTH: Yeah.

MR, DAMLE: Ckay. That was a very
l'ively discussion on Data Standards.

(Laughter.)

M5. CHARLESWORTH: At five o' clock
in the afternoon no |ess.

MR. DAMLE: Yes, yes. Can we get a
check on the score in --

MALE PARTICI PANT: 2 to 1 U. S

MR. DAMLE. Excellent. U S-A

(Si nmul t aneous speaki ng.)

MALE PARTI Cl PANT: And there was a
goal -- while | was talking, two nore goals
were scored. | didn't interrupt --

MALE PARTI Cl PANT: And he didn't

I nterrupt you.

Neal R. Gross and Co., Inc.
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MR DAMLE: Great. Ckay well, keep

tal king. That waps it up for our |ast panel.
| don't know if you had any wrap-up comments.

M5. CHARLESWORTH: No. Just | hope
to see many, if not all of you here tonorrow
We have several other very inportant topics,
and | think this has been a very productive
day. | thank all of you for your tine and
attention.

(Wher eupon, at 5:04 p.m, the
nmeeting was recessed, to reconvene on Tuesday,

June 17, 2014 at 9:00 a.m)
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