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September 29, 2015 
 
Maria Pallante, Register of Copyrights 
US Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01)
 


Dear Ms. Pallante and Copyright Office Staff:
 
I appreciate the opportunity to reply to the initial comments generated by the Visual Arts Notice of Inqui-
ry. As a working artist and illustrator, I support the comments submitted by the Illustrators Partnership 
regarding the Constitutional issues raised by the proposed orphan works legislation.
 
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It is my under-
standing that those rights cannot be abridged except by a Constitutional amendment. Yet the orphan works 
proposals the Copyright Office has recommended to Congress would abridge those rights. I could never 
again enjoy the exclusive right to any work I create if anybody anywhere is allowed to exploit it at any time, 
for any reason (except fair use), without my knowledge or consent. Because “orphan works” legislation 
would not be limited to true orphaned work, it would convert every artist’s exclusive right to a non-exclu-
sive right. That would be a fundamental change to a Constitutional provision and I do not think Congress 
can legally alter the Constitution by means of a statute law.
 
The Fifth Amendment to the Constitution creates another conflict. It states that no citizen’s private 
property “shall” be taken by the government for public use without “just compensation.” The work I create 
is my private property: Article I, Section 8 has established that. So if government lacks the right to confis-
cate it without just compensation, I do not see how it can grant that right en masse to the public.
 
The logic behind the Constitution’s Copyright Clause should be self-evident: no individual can enter into 
any agreement to sell or license property - or dispose of it in any other fashion - unless he or she owns the 
property. To make the public part owner of every citizen’s intellectual property - which is effectively 
what the proposed legislation would do - would make all contracts regarding the disposition of that 
property essentially meaningless. Orphan works infringements would therefore nullify millions of 
private business contracts between artists and the clients they’ve licensed work to. 
 
When individuals knowingly interfere with the contracts or business affairs of others, it’s called tortious 
interference and under the law there’s a remedy for that. But here the interfering party would be the US 
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government. Legislative immunity would, of course, exempt lawmakers from lawsuits for tortious interfer-
ence. By what right can they permit members of the public to interfere en masse with the contractual busi-
ness affairs of each other on the slender premise that certain infringers may be ignorant of the economic 
or personal harm they’re causing to strangers?
 
Proponents of the proposed legislation have stated that “good faith” infringers must be given “certainty” 
that if their infringements are detected, they will not be subject to penalties. And I agree that certainty in 
the markets is essential to the promotion of “Science and useful arts.” Yet it is the current copyright system 
that provides certainty. Where creators exercise exclusive control over their rights and enter into volun-
tary agreements with known clients there is certainty all around. All parties understand the terms they’ve 
agreed to and with whom; and all parties are in a position to monitor mutual compliance.
 
By contrast, any legislation that voids an author’s exclusive right would make it impossible for either cre-
ators or their clients to know who, where or on what terms any particular work is, has been or will be used 
by others. This would inflict total chaos in commercial markets. It would not only cause economic harm to 
creators, but to their clients across a broad swath of the economy. 
 
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the Copyright Office states 
that it “takes [such] concerns seriously, but does not believe that they outweigh the benefits of comprehen-
sive orphan works legislation...” 
 
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for infringers 
who would gain them! 
 
For the sake of guaranteeing certainty to infringers in the secondary rights market, the proposed legisla-
tion would create perpetual uncertainty for creators and their clients in the country’s primary markets. 
This would be a total reversal of the principle of copyright as expressed in Article 1, Section 8 of the Con-
stitution; and with all due respect, a Constitutional provision cannot be reversed legally except by means 
of a Constitutional amendment.
 
Thank you,


 


Laura Marr








September 28, 2015  
  
Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
  
Dear Ms. Pallante: 
  
The documented position of the Illustrators Partnership regarding the orphan 
works legislation is so obvious to me, I remain amazed that corporate interests 
have gotten their initiative this far.  Please open your eyes to the difficulties visual 
artists already face in trying to make a living in the arts, and understand that 
orphan works legislation would further decimate our livelihoods. Put simply, the 
system isn’t broken and doesn’t need fixing. 
  
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our 
work. It is my understanding that those rights cannot be abridged except by a 
Constitutional amendment. Yet the orphan works proposals the Copyright Office 
has recommended to Congress wouldabridge those rights. I could never again 
enjoy the exclusive right to any work I create if anybody anywhere is allowed to 
exploit it at any time, for any reason (except fair use), without my knowledge or 
consent. Because "orphan works" legislation would not be limited to true 
orphaned work, it would convert every artist's exclusive right to a non-exclusive 
right. That would be a fundamental change to a Constitutional provision and I do 
not think Congress can legally alter the Constitution by means of a statute law. 
  
The Fifth Amendment to the Constitution creates another serious conflict. It 
states that no citizen's private property "shall" be taken by the government for 
public use without "just compensation." The work I create is my private property: 
Article I, Section 8 has established that. So if government lacks the right to 
confiscate it without just compensation, I do not see how it can grant that right en 
masse to the public. 
  
The logic behind the Constitution's Copyright Clause should be self-
evident: no individual can enter into any agreement to sell or license property - 
or dispose of it in any other fashion - unless he or she owns the property. To 
make the public part owner of every citizen's intellectual property - which is 
effectively what the proposed legislation would do - would make all contracts 
regarding the disposition of that property essentially meaningless. Orphan works 
infringements would therefore nullify millions of private business contracts 
between artists and the clients they've licensed work to.  
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When individuals knowingly interfere with the contracts or business affairs 
of others, it's called tortious interference and under the law there's a 
remedy for that. But here the interfering party would be the US 
government. Legislative immunity would, of course, exempt lawmakers from 
lawsuits for tortious interference. But by what right can they permit members of 
the public to interfere en masse with the contractual business affairs of each 
other on the slender premise that certain infringers may be ignorant of the 
economic or personal harm they're causing to strangers? 
  
Proponents of the proposed legislation have stated that "good faith" infringers 
must be given "certainty" that if their infringements are detected, they will not be 
subject to penalties. And I agree that certainty in the markets is essential to the 
promotion of "Science and useful arts." Yet it is the current copyright system 
that provides certainty. Where creators exercise exclusive control over their 
rights and enter into voluntary agreements with known clients there is certainty all 
around. All parties understand the terms they've agreed to and with whom; and 
all parties are in a position to monitor mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive right would make it 
impossible for either creators or their clients to know who, where or on what 
terms any particular work is, has been or will be used by others. This would inflict 
total chaos in commercial markets. It would not only cause economic harm to 
creators, but to their clients across a broad swath of the economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the 
Copyright Office states that it "takes [such] concerns seriously, but does not 
believe that they outweigh the benefits of comprehensive orphan works 
legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, 
but for infringers who would gain them!  
  
For the sake of guaranteeing certainty to infringers in the secondary rights 
market, the proposed legislation would create perpetual uncertainty for creators 
and their clients in the country's primary markets. This would be a total reversal 
of the principle of copyright as expressed in Article 1, Section 8 of the 
Constitution; and with all due respect, a Constitutional provision cannot be 
reversed legally except by means of a Constitutional amendment. 
  
Thank you again for the opportunity to express these thoughts. 
  
Sincerely,  
 
Karen Mullins 
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September 29, 2015  
  
Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-
01) 
  
Dear Ms. Pallante and Copyright Office Staff: 
  
Thank you for proding the opportunity to reply to the initial 
comments generated by the Visual Arts Notice of Inquiry. I am a 
working artist and illustrator and I support the comments submitted 
by the Illustrators Partnership regarding the Constitutional issues 
raised by the proposed orphan works legislation. 
  
Article 1, Section 8 of the Constitution grants artists the exclusive 
rights to our work. Those rights cannot be abridged except by a 
Constitutional amendment. But the orphan works proposals the 
Copyright Office has recommended to Congress would abridge 
those rights. I could never again enjoy the exclusive right to any 
work I create if anybody anywhere is allowed to exploit it at any 
time, for any reason (except fair use), without my knowledge or 
consent. Because "orphan works" legislation would not be limited 
to true orphaned work, it would convert every artist's exclusive 
right to a non-exclusive right. That would be a fundamental change 
to a Constitutional provision and I do not think Congress can 
legally alter the Constitution by means of a statute law. 
  
The Fifth Amendment to the Constitution creates another serious 
conflict. It states that no citizen's private property "shall" be taken 
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by the government for public use without "just compensation." The 
work I create is my private property: Article I, Section 8 has 
established that. So if government lacks the right to confiscate it 
without just compensation, I do not see how it can grant that 
right en masse to the public. 
  
The logic behind the Constitution's Copyright Clause should 
be self-evident: no individual can enter into any agreement to sell 
or license property - or dispose of it in any other fashion - unless 
he or she owns the property. If we are to make the public part 
owner of every citizen's intellectual property - which is effectively 
what the proposed legislation would do – it would make all 
contracts regarding the disposition of that property essentially 
meaningless. Orphan works infringements would therefore nullify 
millions of private business contracts between artists and the 
clients they've licensed work to. What is the motivation for such a 
thing? 
  
When individuals knowingly interfere with the contracts or 
business affairs of others, it's called tortious interference and 
under the law there's a remedy for that. But here the 
interfering party would be my own US government. Legislative 
immunity would, of course, exempt lawmakers from lawsuits for 
tortious interference. But by what right can they permit members 
of the public to interfere en masse with the contractual business 
affairs of each other on the slender premise that certain infringers 
may be ignorant of the economic or personal harm they're causing 
to strangers? 
  
Proponents of the proposed legislation have stated that "good 
faith" infringers must be given "certainty" that if their 
infringements are detected, they will not be subject to penalties. 
Certainty in the markets is essential to the promotion of "Science 
and useful arts." Yet it is the current copyright system 
that provides certainty. Where creators exercise exclusive control 
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over their rights and enter into voluntary agreements with known 
clients there is certainty all around. All parties understand the 
terms they've agreed to and with whom; and all parties are in a 
position to monitor mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive 
right would make it impossible for either creators or their clients to 
know who, where or on what terms any particular work is, has 
been or will be used by others. This would inflict total chaos in 
commercial markets. It would not only cause economic harm to 
creators, but to their clients across a broad swath of the economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and Mass 
Digitization, the Copyright Office states that it "takes [such] 
concerns seriously, but does not believe that they outweigh the 
benefits of comprehensive orphan works legislation..."  
  
Who are these purported benefits for? Not benefits for artists, who 
would lose their rights, but for infringers who would gain them! I 
will be launching an online shop in the coming year. To promote 
and sell my products I will need to show images of them online in 
many platforms. Although I will embed my copyright notice as 
much as possible, there is nothing to stop an infringer from 
stripping it out and claiming ignorance, an act which would be 
overtly protected in the Orphan Works legislation. This promises 
to directly endanger my livelihood.  
  
For the sake of guaranteeing certainty to infringers in the 
secondary rights market, the proposed legislation would create 
perpetual uncertainty for creators and their clients in the country's 
primary markets. This would be a total reversal of the principle of 
copyright as expressed in Article 1, Section 8 of the Constitution; 
and with all due respect, a Constitutional provision cannot be 
reversed legally except by means of a Constitutional amendment. 
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Thank you again for the opportunity to express these thoughts. 
  
Sincerely,  


 
Iskra Johnson 








ATTN: U.S. Copyright Office 


RE: Impact of Copyright on the creative individual  


 


                                                                                                                                                          8/22/15 


 


As a creative individual who makes my living through artistic endeavors, the importance of retaining the 
legal rights to my imagery cannot be overstated. I depend financially on the ability to resell the images I 
create. To lose control over the usage of work I’ve spent years cultivating would result in financial loss 
and a blatant disregard for the segment of society dedicated to beauty and imagination. The arts often 
suffer from a general lack of respect in our country and that, in turn, makes it more difficult for an artist 
to succeed. Our work is not always valued as much as that of STEM-related professions and this is 
reflected in our income. Why make it even more difficult for us by impacting our income and damaging 
the control we have of the work we create?  


Please, protect our copyrights which, in turn, will assist greatly in enabling us to continue the work we 
do. 


 


Sally Vitsky 


 


Illustrator 


 








September 30, 2015  


Maria Pallante, Register of Copyrights 
US Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01)
 
Dear Ms. Pallante and Copyright Office Staff,
 
Thank you for the opportunity to reply to the initial comments generated by the Visual 
Arts Notice of Inquiry. I am a professional medical illustrator and I support the comments 
submitted by the Illustrators Partnership regarding the Constitutional issues raised by 
the proposed orphan works legislation.
 
The orphan works proposals the Copyright Office has recommended to Congress as I 
understand it would abridge my rights to the illustrations I prepare. My illustrations are 
often used in education without a direct link to make it easy to contact me. If they are 
placed on a website they can be cut and pasted into unauthorized products without my 
knowledge and become “orphans” if no one took the time to search for the source. I 
could not control my work if anybody anywhere is allowed to exploit it at any time, for 
any reason (except fair use), without my knowledge or consent. Because "orphan 
works" legislation would not be limited to true orphaned work, it would convert every 
artist's exclusive right to a non-exclusive right. That would be a fundamental change to a 
Constitutional provision and I do not think Congress can legally alter the Constitution by 
means of a statute law.


Proponents of the proposed legislation have stated that "good faith" infringers must be 
given "certainty" that if their infringements are detected, they will not be subject to 
penalties. And I agree that certainty in the markets is essential to the promotion of 
"Science and useful arts." It is the current copyright system that provides 
certainty. Where creators exercise exclusive control over their rights and enter into 
voluntary agreements with known clients there is certainty all around. All parties 
understand the terms they've agreed to and with whom; and all parties are in a position 
to monitor mutual compliance.
 
Any legislation that voids an author's exclusive right would make it impossible for either 
creators or their clients to know who or where a particular work will be used by others. 
It would not only cause economic harm to creators, but to their clients across a broad 
swath of the economy. For the sake of guaranteeing certainty to infringers in the 
secondary rights market, the proposed legislation would create perpetual uncertainty for 
creators and their clients in the country's primary markets.


Thank you again,


Marcia Williams, MSMI
marcia@marciawilliams.com








September 28, 2015  
  
Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
  
Dear Ms. Pallante: 
  
Thank you for the opportunity to reply to the initial comments generated 
by the Visual Arts Notice of Inquiry. As a working artist/illustrator, I 
support the comments submitted by the Illustrators Partnership regarding the 
Constitutional issues raised by the proposed orphan works legislation. 
  
Article 1, Section 8 of the Constitution grants creative people (authors) 
the exclusive rights to their work. It is my understanding that those rights 
cannot be abridged except by a Constitutional amendment. Yet the orphan 
works proposals the Copyright Office has recommended to Congress would 
abridge those rights. I could never again enjoy the exclusive right to any 
work I create if anybody anywhere is allowed to exploit it at any time, for 
any reason (except fair use), without my knowledge or consent. Because 
"orphan works" legislation would not be limited to truly orphaned works, it 
would convert every artist's (author’s) exclusive right to a non-exclusive 
right. That would be a fundamental change to a Constitutional provision and 
I do not think Congress can legally alter the Constitution by means of a 
statute law. Plus, it goes against the intent of the founding fathers who wrote 
Article 1, Section 8. 
  
The Fifth Amendment to the Constitution creates another serious conflict. It 
states that no citizen's private property "shall" be taken by the government 
for public use without "just compensation." The work I create is my private 
property (just like land): Article I, Section 8 has established that. So if 
government lacks the right to confiscate it without just compensation, I do 
not see how it can grant that right en masse to the public. 
  
The logic behind the Constitution's Copyright Clause should be self-
evident: no individual can enter into any agreement to sell or license 
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property - or dispose of it in any other fashion - unless he or she owns the 
property. To make the public part owner of every citizen's intellectual 
property - which is effectively what the proposed legislation would do - 
would make all contracts regarding the disposition of that property 
essentially meaningless. Orphan works infringements would therefore 
nullify millions of private business contracts between artists (authors) and 
the clients they've licensed work to. Why don’t you leave orphaned works 
alone? They are only valuable insofar as they are potentially free to 
corporate interests who should start paying royalties, adequate commissions 
and other residual incomes to those who create works that have become 
orphaned. 
  
When individuals knowingly interfere with the contracts or business affairs 
of others, it's called tortious interference and under the law there's a remedy 
for that. But here the interfering party would be the US 
government. Legislative immunity would, of course, exempt lawmakers 
from lawsuits for tortious interference. But by what right can they permit 
members of the public to interfere en masse with the contractual business 
affairs of each other on the slender premise that certain infringers may be 
ignorant of the economic or personal harm they're causing to strangers? 
  
Proponents of the proposed legislation have stated that "good faith" 
infringers must be given "certainty" that if their infringements are detected, 
they will not be subject to penalties. And I agree that certainty in the markets 
is essential to the promotion of "Science and useful arts." Yet it is 
the current copyright system that provides certainty. Where creators exercise 
exclusive control over their rights and enter into voluntary agreements with 
known clients there is certainty all around. All parties understand the terms 
they've agreed to and with whom; and all parties are in a position to monitor 
mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive right would 
make it impossible for either creators or their clients to know who, where or 
on what terms any particular work is, has been or will be used by others. 
This would inflict total chaos in commercial markets. It would not only 
cause economic harm to creators, but to their clients across a broad swath of 
the economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, 
the Copyright Office states that it "takes [such] concerns seriously, but does 
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not believe that they outweigh the benefits of comprehensive orphan works 
legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists (authors), who would 
lose their rights, but for infringers who would gain them!  
  
For the sake of guaranteeing certainty to infringers in the secondary rights 
market, the proposed legislation would create perpetual uncertainty for 
creators and their clients in the country's primary markets. This would be a 
total reversal of the principle of copyright as expressed in Article 1, Section 
8 of the Constitution; and with all due respect, a Constitutional provision 
cannot be reversed legally except by means of a Constitutional amendment. 
  
Thank you again for the opportunity to express these thoughts. 
  
Sincerely, 
 
Carl Clingman, MA 
Senior Medical Illustrator 
Mayo Clinic 
Rochester, MN 
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Introduction.   


 The following general observations on the current state of copyright as it applies 


to visual artists are submitted in response to the comments submitted to the Copyright 


Office on July 23, 2015. They are based upon 24 years of legal practice on behalf of 


independent authors—primarily visual artists—and the commenter’s prior 20-odd years 


working as a self-employed visual artist.   


 My original comments, submitted on July 23, 2015, addressed the lack of 


copyright information among not only among the general population, but within the 


visual arts community.  This was overwhelmingly borne out by the comments which 


artists submitted in the original round of comments; the artists seemed largely unaware of 


both the need for registration and of the registration mechanics by which they could 


register the bulk of their work at relatively low cost.  


 The artist statements in the earlier round of comments were also largely aimed at 


what appears to be a chimera.  While it is true that the various proponents of unnecessary 


solutions to the nonexistent problem of “orphan works” routinely and repetitively 


propose action on this fabricated matter, there does not appear to be any actual bill or 


proposal to this effect before the Congress at present.  Accordingly, this reply comment 


will merely amplify, briefly, upon my earlier comments: 


 


A.  Enforcement. 


1. Registration.  The need for registration as a prerequisite to enforcement needs to be 


stressed among creators in the visual arts community.  Too many visual artists still do not  
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take advantage of registration, leaving themselves without recourse in the event of 


infringement. 


 


2. Litigation. Thus far, copyright litigation—that is, the structure of private enforcement 


that has existed since the 1909 copyright law, and has continued under the revised 


copyright law of 1976—has worked relatively adequately to address issues of 


infringement.  The Internet was created while the 1976 law was in force, and has 


flourished and grown under that law.  There has been no wholesale quashing of 


innovation in the digital world; no diminution of works in film, or music, or theatre, or 


the visual arts.  There has been no dearth of commentary, of fair use, of new works 


created with or without the aid of licensed material.  


 There are, and remain, issues of usage and infringement, but such issues will 


always be with us—and the fact that new cases and controversies continue arise is no 


reason to embark upon any massive effort of re-drafting or reconfiguring the law itself, 


especially as such issues as the Internet presents are still of recent vintage.  The arising of 


new cases and controversies is itself a constant, and no reason in itself to essay a revision 


of the law.  The law, instead, should be left in place to do the job it has done adequately 


up to now.  Indeed, to the extent increased registration may bring about a rise in 


copyright litigation, this is to be applauded and encouraged, for this process will ensure 


that the law will be adapted and updated, by the natural process of addressing genuine 


issues. 


  


3. Digital Millennium Copyright Act.  This provision of the copyright law remains the 


bête noire of the opponents of the current copyright law, both because it criminalizes the 


processes of infringement and because it permits authors to enforce their copyrights 


without going to full litigation.  The DMCA is not by any means perfect—but it offers an 


interim solution to the problem of infringement.  A permanent takedown provision, rather 


than the temporary takedown for which the DMCA currently provides, would give too 


much power to potentially malicious complainants—but the temporary takedown 


currently in place offers rightsholders an opportunity for redress without the expense of 


litigation.  The DMCA provisions should remain in place.  
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B) Orphan Works. 


1) A Non-Existent Problem.  It cannot be too strongly re-stressed that the “orphan 


works” problem is not a problem of copyright law, but of corporate policies which seek 


easy usage without the need for due diligence.  Nobody had heard of “orphan works” 


until the anti-copyright bar invented the term some ten-plus years ago; users of 


copyrighted works were perfectly capable, under both the old law and the current law, of 


managing usage and rights without a statutory solution.  


 In other words, when the uncertainty of whether or not a copyright holder had 


renewed a copyright term was most acute—at a time when the term was shorter and 


renewal was required to gain a full term, when people were much more difficult to trace, 


and it was therefore more difficult to find rights transferees and successors at interest—


“orphan works” were not an issue.  It is only now that no uncertainty exists regarding the 


length of the copyright term, only now that it is easier than ever to trace people by 


means of the Internet, that Americans are being asked to believe “orphan works” present 


a copyright problem.   


 The “orphan works” concept rests on two utterly contradictory propositions, 


advanced simultaneously by its advocates: that an “orphan work” is so valueless that the 


legitimate copyright holder has no interest in it, yet so valuable to everyone except the 


copyright holder that the copyright holder must be legally compelled to grant others free 


use of it.  


 


2) An Unnecessary Solution. “Orphan works” advocates propose to solve the 


nonexistent problems they have posited by truncating, pruning back, or otherwise 


drastically reducing the copyright term.  The orphan works advocates and anti-copyright 


campaigners never tire in coming up with new and ingenious ways to shorten the 


copyright term or to make it onerous for authors and copyright holder to retain their 


rights in their own creations—all the while attempting to make it seem as though the 


authors of creative works owe their creations to those who would use them for free.  Such 


proposals, wholly antithetical not only to the current copyright law, but to its authorizing  
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language in Article I, Section 8 of the Constitution, and to fundamental common sense, 


are the stock in trade of the “orphan works” proponents. 


 


Conclusion.  There is much room for improvement in the current status of copyright 


education, copyright recordation and registration, and copyright database searchability. 


All of these things can, and should, be accomplished without changing the nature, or the 


term, of copyright protection itself; without introducing the concept of “orphan works” 


into the law, and without removing the protections for authors, including the protections 


of the DMCA, which are already there.  It is to be hoped that the Internet companies, 


whose formidable search engine and database abilities have been so intimately involved 


with creating the current confusion in protection and enforcement, will be willing to 


partner with the government to assist in undoing some of the chaos their technological 


innovations have wrought.  


Respectfully submitted, 


 


/s/ Daniel Abraham 


 


Daniel Abraham, Attorney at Law 


320 Seventh Avenue, #109 


Brooklyn, NY 11215 


 


October 1, 2015 


 








	  


	  


1	  October	  2015	  
	  
To	  the	  Register	  of	  Copyrights,	  United	  States	  Copyright	  Office:	  
	  
Thank	  you	  for	  the	  opportunity	  to	  reply	  to	  the	  initial	  comments	  generated	  by	  the	  
Visual	  Arts	  Notice	  of	  Inquiry.	  As	  a	  self-‐employed	  illustrator,	  I	  support	  the	  comments	  
submitted	  by	  the	  Illustrators	  Partnership	  regarding	  the	  Constitutional	  issues	  raised	  
by	  the	  proposed	  orphan	  works	  legislation.	  
	  
In	  my	  original	  comment,	  I	  supported	  the	  idea	  of	  a	  copyright	  small	  claims	  court.	  
While	  I	  wish	  there	  were	  an	  easier	  way	  for	  creators	  to	  pursue	  infringement	  cases,	  the	  
letter	  from	  the	  Illustrators	  Partnership	  brought	  up	  some	  important	  issues	  with	  the	  
idea	  of	  a	  small	  claims	  court.	  I	  would	  support	  the	  argument	  put	  forth	  by	  the	  
Illustrators	  Partnership.	  
	  
I	  would	  like	  to	  repeat	  a	  point	  I	  made	  in	  my	  original	  comments,	  which	  is	  that	  your	  
“Orphan	  Works	  and	  Mass	  Digitization”	  report	  (June	  2015)	  gives	  me	  the	  impression	  
that	  copyright	  law	  should	  exist	  primarily	  to	  facilitate	  people’s	  ability	  to	  legally	  make	  
use	  of	  existing	  intellectual	  properties.	  In	  my	  view,	  that	  is	  a	  fundamental	  shift	  in	  
purpose	  with	  potentially	  terrible	  consequences.	  I	  believe	  the	  primary	  purpose	  of	  
copyright	  law	  is	  and	  should	  be	  to	  protect	  the	  rights	  of	  creators	  of	  intellectual	  
property,	  thereby	  enabling	  creators	  to	  make	  a	  living	  and	  create	  more	  works.	  	  
	  
Thank	  you	  for	  your	  consideration	  of	  my	  comments.	  
Sincerely,	  
	  
	  
	  
Emily	  S.	  Damstra	  
Natural	  Science	  Illustrator	  
www.emilydamstra.com	  








September 28, 2015 
 
Maria Pallante, Register of Copyrights 
US Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01)
 
Dear Ms. Pallante and Copyright Office Staff:
 
Thank you for the opportunity to reply to the initial comments generated by the Visual 
Arts Notice of Inquiry. As a working artist/illustrator, I support the comments submitted 
by the Illustrators Partnership regarding the Constitutional issues raised by the 
proposed orphan works legislation.
 
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It 
is my understanding that those rights cannot be abridged except by a Constitutional 
amendment. Yet the orphan works proposals the Copyright Office has recommended to 
Congress would abridge those rights. I could never again enjoy the exclusive right to 
any work I create if anybody anywhere is allowed to exploit it at any time, for any reason 
(except fair use), without my knowledge or consent. Because "orphan works" legislation 
would not be limited to true orphaned work, it would convert every artist's exclusive right 
to a non-exclusive right. That would be a fundamental change to a Constitutional 
provision and I do not think Congress can legally alter the Constitution by means of a 
statute law.
 
The Fifth Amendment to the Constitution creates another serious conflict. It states that 
no citizen's private property "shall" be taken by the government for public use without 
"just compensation." The work I create is my private property: Article I, Section 8 has 
established that. So if government lacks the right to confiscate it without just 
compensation, I do not see how it can grant that right en masse to the public.
 
The logic behind the Constitution's Copyright Clause should be self-evident: no 
individual can enter into any agreement to sell or license property - or dispose of it in 
any other fashion - unless he or she owns the property. To make the public part owner 
of every citizen's intellectual property - which is effectively what the proposed legislation 
would do - would make all contracts regarding the disposition of that property essentially 
meaningless. Orphan works infringements would therefore nullify millions of private 
business contracts between artists and the clients they've licensed work to. 
 
When individuals knowingly interfere with the contracts or business affairs of 
others, it's called tortious interference and under the law there's a remedy for 
that. But here the interfering party would be the US government. Legislative 
immunity would, of course, exempt lawmakers from lawsuits for tortious interference. 
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But by what right can they permit members of the public to interfere en masse with the 
contractual business affairs of each other on the slender premise that certain infringers 
may be ignorant of the economic or personal harm they're causing to strangers?
 
Proponents of the proposed legislation have stated that "good faith" infringers must be 
given "certainty" that if their infringements are detected, they will not be subject to 
penalties. And I agree that certainty in the markets is essential to the promotion of 
"Science and useful arts." Yet it is the current copyright system that provides 
certainty. Where creators exercise exclusive control over their rights and enter into 
voluntary agreements with known clients there is certainty all around. All parties 
understand the terms they've agreed to and with whom; and all parties are in a position 
to monitor mutual compliance.
 
By contrast, any legislation that voids an author's exclusive right would make it 
impossible for either creators or their clients to know who, where or on what terms any 
particular work is, has been or will be used by others. This would inflict total chaos in 
commercial markets. It would not only cause economic harm to creators, but to their 
clients across a broad swath of the economy. 
 
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the 
Copyright Office states that it "takes [such] concerns seriously, but does not believe that 
they outweigh the benefits of comprehensive orphan works legislation..." 
 
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for 
infringers who would gain them! 
 
For the sake of guaranteeing certainty to infringers in the secondary rights market, the 
proposed legislation would create perpetual uncertainty for creators and their clients in 
the country's primary markets. This would be a total reversal of the principle of copyright 
as expressed in Article 1, Section 8 of the Constitution; and with all due respect, a 
Constitutional provision cannot be reversed legally except by means of a Constitutional 
amendment.
 
Thank you again for the opportunity to express these thoughts.
 
Sincerely,


Joseph Kohn MD
Founder
We Are One, Inc. - www.WeAreOne.cc - WAO


1268 W Hiahia Pl
Wailuku, HI  96793-9762
808-359-6605
Joseph@WeAreOne.cc
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September 29, 2015 
 
Maria Pallante, Register of Copyrights 
US Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01)
 
Dear Ms. Pallante and Copyright Office Staff:
 
Thank you for the opportunity to reply to the initial comments generated by the Visual Arts 
Notice of Inquiry. As a working artist/illustrator, I support the comments submitted by the 
Illustrators Partnership regarding the Constitutional issues raised by the proposed orphan works 
legislation.
 
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It is my 
understanding that those rights cannot be abridged except by a Constitutional amendment. Yet 
the orphan works proposals the Copyright Office has recommended to Congress would abridge 
those rights. I could never again enjoy the exclusive right to any work I create if anybody 
anywhere is allowed to exploit it at any time, for any reason (except fair use), without my 
knowledge or consent. Because "orphan works" legislation would not be limited to true 
orphaned work, it would convert every artist's exclusive right to a non-exclusive right. That 
would be a fundamental change to a Constitutional provision and I do not think Congress can 
legally alter the Constitution by means of a statute law.
 
The Fifth Amendment to the Constitution creates another serious conflict. It states that no 
citizen's private property "shall" be taken by the government for public use without "just 
compensation." The work I create is my private property: Article I, Section 8 has established 
that. So if government lacks the right to confiscate it without just compensation, I do not see 
how it can grant that right en masse to the public.
 
The logic behind the Constitution's Copyright Clause should be self-evident: no individual can 
enter into any agreement to sell or license property - or dispose of it in any other fashion - 
unless he or she owns the property. To make the public part owner of every citizen's intellectual 
property - which is effectively what the proposed legislation would do - would make all contracts 
regarding the disposition of that property essentially meaningless. Orphan works infringements 
would therefore nullify millions of private business contracts between artists and the clients 
they've licensed work to. 
 
When individuals knowingly interfere with the contracts or business affairs of others, it's called 
tortious interference and under the law there's a remedy for that. But here the interfering party 
would be the US government. Legislative immunity would, of course, exempt lawmakers from 
lawsuits for tortious interference. But by what right can they permit members of the public to 
interfere en masse with the contractual business affairs of each other on the slender premise 
that certain infringers may be ignorant of the economic or personal harm they're causing to 
strangers?
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Proponents of the proposed legislation have stated that "good faith" infringers must be given 
"certainty" that if their infringements are detected, they will not be subject to penalties. And I 
agree that certainty in the markets is essential to the promotion of "Science and useful arts." 
Yet it is the current copyright system that provides certainty. Where creators exercise exclusive 
control over their rights and enter into voluntary agreements with known clients there is certainty 
all around. All parties understand the terms they've agreed to and with whom; and all parties are 
in a position to monitor mutual compliance.
 
By contrast, any legislation that voids an author's exclusive right would make it impossible for 
either creators or their clients to know who, where or on what terms any particular work is, has 
been or will be used by others. This would inflict total chaos in commercial markets. It would not 
only cause economic harm to creators, but to their clients across a broad swath of the 
economy. 
 
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the 
Copyright Office states that it "takes [such] concerns seriously, but does not believe that they 
outweigh the benefits of comprehensive orphan works legislation..." 
 
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for 
infringers who would gain them! 
 
For the sake of guaranteeing certainty to infringers in the secondary rights market, the proposed 
legislation would create perpetual uncertainty for creators and their clients in the country's 
primary markets. This would be a total reversal of the principle of copyright as expressed in 
Article 1, Section 8 of the Constitution; and with all due respect, a Constitutional provision 
cannot be reversed legally except by means of a Constitutional amendment.
 
Thank you again for the opportunity to express these thoughts.
 
Sincerely, 
Caitlin Kuhwald
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September 30, 2015  
  
Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
  
Dear Ms. Pallante and Copyright Office Staff: 
  
Thank you for the opportunity to reply to the initial comments generated by the 
Visual Arts Notice of Inquiry. As a working artist/illustrator, I support the 
comments submitted by the Illustrators Partnership regarding the Constitutional 
issues raised by the proposed orphan works legislation. 
  
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our 
work. It is my understanding that those rights cannot be abridged except by a 
Constitutional amendment. Yet the orphan works proposals the Copyright Office 
has recommended to Congress would abridge those rights. I could never again 
enjoy the exclusive right to any work I create if anybody anywhere is allowed to 
exploit it at any time, for any reason (except fair use), without my knowledge or 
consent. Because "orphan works" legislation would not be limited to true 
orphaned work, it would convert every artist's exclusive right to a non-exclusive 
right. That would be a fundamental change to a Constitutional provision and I do 
not think Congress can legally alter the Constitution by means of a statute law. 
  
The Fifth Amendment to the Constitution creates another serious conflict. It 
states that no citizen's private property "shall" be taken by the government for 
public use without "just compensation." The work I create is my private property: 
Article I, Section 8 has established that. So if government lacks the right to 
confiscate it without just compensation, I do not see how it can grant that right en 
masse to the public. 
  
The logic behind the Constitution's Copyright Clause should be self-
evident: no individual can enter into any agreement to sell or license property - 
or dispose of it in any other fashion - unless he or she owns the property. To 
make the public part owner of every citizen's intellectual property - which is 
effectively what the proposed legislation would do - would make all contracts 
regarding the disposition of that property essentially meaningless. Orphan works 
infringements would therefore nullify millions of private business contracts 
between artists and the clients they've licensed work to.  
  
When individuals knowingly interfere with the contracts or business affairs 
of others, it's called tortious interference and under the law there's a 
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remedy for that. But here the interfering party would be the US 
government. Legislative immunity would, of course, exempt lawmakers from 
lawsuits for tortious interference. But by what right can they permit members of 
the public to interfere en masse with the contractual business affairs of each 
other on the slender premise that certain infringers may be ignorant of the 
economic or personal harm they're causing to strangers? 
  
Proponents of the proposed legislation have stated that "good faith" infringers 
must be given "certainty" that if their infringements are detected, they will not be 
subject to penalties. And I agree that certainty in the markets is essential to the 
promotion of "Science and useful arts."Yet it is the current copyright system 
that provides certainty. Where creators exercise exclusive control over their 
rights and enter into voluntary agreements with known clients there is certainty all 
around. All parties understand the terms they've agreed to and with whom; and 
all parties are in a position to monitor mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive right would make it 
impossible for either creators or their clients to know who, where or on what 
terms any particular work is, has been or will be used by others. This would inflict 
total chaos in commercial markets. It would not only cause economic harm to 
creators, but to their clients across a broad swath of the economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the 
Copyright Office states that it "takes [such] concerns seriously, but does not 
believe that they outweigh the benefits of comprehensive orphan works 
legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, 
but for infringers who would gain them. 
  
For the sake of guaranteeing certainty to infringers in the secondary rights 
market, the proposed legislation would create perpetual uncertainty for creators 
and their clients in the country's primary markets. This would be a total reversal 
of the principle of copyright as expressed in Article 1, Section 8 of the 
Constitution; and with all due respect, a Constitutional provision cannot be 
reversed legally except by means of a Constitutional amendment. 
  
Thank you again for the opportunity to express these thoughts. 
  
Sincerely,  
 
Scott Willis 
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LINDA ROSSIN STUDIOS 
5478 BERKSHIRE VALLEY ROAD 
OAK RIDGE, NEW JERSEY 07438 
973-545-2459 !
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www.lindarossin.com !
MARIA PALLANTE, REGISTER OF COPYRIGHTS 
US COPYRIGHT OFFICE 
101 INDEPENDENCE AVE. S.E. 
WASHINGTON, DC 20559-6000 !
RE: NOTICE OF INQUIRY, COPYRIGHT OFFICE, LIBRARY OF CONGRESS 
COPYRIGHT PROTECTION FOR CERTAIN VISUAL WORKS (DOCKET NO. 2015-01 !!
SEPTEMBER 30, 2015 
 	

 	
!
Dear Ms. Pallante and Copyright Office Staff:	

 	

Thank you for the opportunity to reply to the initial comments generated by  the Visual Arts Notice of 
Inquiry. As a working artist, I support the comments submitted by the Illustrators Partnership regarding 
the Constitutional issues raised by the proposed orphan works legislation.  	

 	

Article 1, Section 8  of the Constitution  grants artists the  exclusive rights  to our work. It is my 
understanding that those rights cannot be abridged except by a Constitutional amendment. Yet the orphan 
works proposals the Copyright Office has recommended to Congress would abridge those rights. I could 
never again enjoy the exclusive right to any work I create if anybody anywhere is allowed to exploit it at 
any time, for any reason (except fair use), without my knowledge or consent.  Because "orphan works" 
legislation would not be limited to true orphaned work, it would convert every artist's exclusive right to a 
non-exclusive right. That would be a fundamental change to a Constitutional provision and I do not think 
Congress can legally alter the Constitution by means of a statute law.	

 	

The  Fifth Amendment  to the Constitution creates another serious conflict. It states that no citizen's 
private property "shall" be taken by the government for public use without "just compensation." The work 
I create is my private property: Article I, Section 8 has established that.   So if government lacks the right 
to confiscate it without just compensation, I do not see how it can grant that right en masse to the public.  
This proposal would not only infringe on my personal property rights, but would in fact affect my 
income, which I depend on.	

 	

The logic behind the Constitution's Copyright Clause should be self-evident: no individual can enter 
into any agreement to sell or license property - or dispose of it in any other fashion - unless he or she 
owns the property.  To make the public part owner of every citizen's intellectual property - which is 
effectively what the proposed legislation would do - would make all contracts regarding the disposition of 
that property essentially meaningless. Orphan works infringements would therefore nullify millions of 
private business contracts between artists and the clients they've licensed work to.  	
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When individuals knowingly interfere with the contracts or business affairs of others, it's called 
tortious interference and under the law there's a remedy for that. But here the interfering party 
would be the US government. Legislative immunity would, of course, exempt lawmakers from lawsuits 
for tortious interference. But by what right can they permit members of the public to interfere en masse 
with the contractual business affairs of each other on the slender premise that certain infringers may be 
ignorant of the economic or personal harm they're causing to strangers?	

 	

Proponents of the proposed legislation have stated that "good faith" infringers must be given "certainty" 
that if their infringements are detected, they will not be subject to penalties. And I agree that certainty in 
the markets is essential to the promotion of "Science and useful arts." Yet  it is the  current  copyright 
system that provides certainty. Where creators exercise exclusive control over their rights and enter into 
voluntary agreements with known clients there is certainty all around. All parties understand the terms 
they've agreed to and with whom; and all parties are in a position to monitor mutual compliance.	

 	

By contrast, any legislation that voids an author's exclusive right would make it impossible for either 
creators or their clients to know who, where or on what terms any particular work is, has been or will be 
used by others. This would inflict total chaos in commercial markets. It would not only cause economic 
harm to creators, but to their clients across a broad swath of the economy. 	

 	

On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the Copyright Office states 
that it "takes [such] concerns seriously, but does not believe that they outweigh  the benefits of 
comprehensive orphan works legislation..." 	

 	

Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for infringers who 
would gain them!  And we know these infringers are out there en masse. Once again I state: my income is 
dependent on the work I produce and no one else should have the right to steal it from me legally or 
otherwise, but that’s what the orphan works legislation is proposing and why I am against the passing of 
this legislation.	

 	

For the sake of guaranteeing certainty to infringers in the secondary rights market, the proposed 
legislation would create perpetual uncertainty for creators and their clients in the country's primary 
markets. This would be a total reversal of the principle of copyright as expressed in Article 1, Section 8 of 
the Constitution; and with all due respect, a Constitutional provision cannot be reversed legally except by 
means of a Constitutional amendment.	

 	

Thank you again for the opportunity to express my views.	

 	
!!!
Sincerely, 	
!
Linda Rossin	









 
September 28, 2015 
 
Maria Pallante  
Register of Copyrights  
U.S. Copyright Office  
101Independence Ave. S.E.  
Washington, DC 20559-6000  
 
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01)  
 
 
 
Dear Ms. Pallante and the Copyright Office Staff:  
 
I appreciate the opportunity to respond individually to the challenges we face as 
working professionals in the commercial art field. As an illustrator/graphic 
designer, I support the comments submitted by the Illustrators Partnership 
regarding the Constitutional issues raised by the proposed orphan works legislation.  
 
Article 1, Section 8 of the Constitution makes it clear that I have exclusive rights to 
all the works I have created and anything I create in the future. Congress should not 
be able to change this right, and that seems perfectly clear to me. 
 
Sincerely, 
 
Lili Robins 
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September 2, 2015


Maria Pallante
Register of Copyrights
U.S. Copyright Office
101 Independence Ave. SE
Washington, DC 20559-6000


Re: Reply comments on Notice of Inquiry, Copyright Office, Library of Congress Copyright Protection 
for Certain Visual Works (Docket No. 2015-01)


Dear Ms. Pallante,


My name is Leann E. Johnson, and I’ve been a graphic artist and illustrator for over two decades. I’m 
responding to suggested changes to U.S. Copyright Law, and adding my voice to how these changes 
will negatively impact creatives.


1. What are the most significant challenges related to monetizing and/or licensing 
photographs, graphic artworks, and/or illustrations?


Unfair competition and compensation. It’s bad enough to have registries misleading artists into 
submitting their work for possible future licensing with minimal compensation. Add to that the 
impact of other individual and corporate entities willing to scan and/or download artists’ images, 
moderately alter them and pass off the altered work(s) as their own without compensating the 
originating artist. The changes being proposed supports registries and corporations that can 
afford the lawyers to leverage their position. This does not support artists.


2. What are the most significant enforcement challenges for photographers, graphic artists, 
and/or illustrators?


As an independent, self-employed artist, my time is better spent on creating new work or utilizing 
current work into ways of making a living. To spend hours (and money) to register my illustrations 
to prove the work is actually mine, then once I register paying for a contingency lawyer makes it 
cost prohibitive. Again, the burder is on the artist and not so much on the infringer.


3. What are the most significant registration challenges for photographers, graphic artists, 
and/or illustrators?


As I said in response to #2, no working artist can afford the time and money to register and 
defend all their work against an entity with deep pockets and a bevy of lawyers.


4. What are the most significant challenges or frustrations for those who wish to make legal 
use of photographs, graphic art works, and/or illustrations?


If I need to use a photograph or illustration, it’s not that difficult to locate the source and use it 
professionally. Companies or entities who say otherwise are either mistaken or of questionable 
professionalism and ethics.
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Leann E. Johnson
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5. What other issues or challenges should the Office be aware of regarding photographs, 
graphic artworks, and/or illustrations under the Copyright Act?


Artists need to feel that U.S. laws are there to protect them. Changing the laws to suit and 
support corporations and/or entities with the money and resources to coerce any situation to 
meet their agenda(s) should not be at artists’ expense.


Thank you in advance for your time, help and consideration. 


Sincerely,


Leann E. Johnson


September 2, 2015
page 2








September 28, 2015  


  


Maria Pallante, Register of Copyrights  


US Copyright Office  


101 Independence Ave. S.E.  


Washington, DC 20559-6000  


  


RE: Notice of Inquiry, Copyright Office, Library of Congress  


Copyright Protection for Certain Visual Works (Docket No. 2015-01) 


  


Dear Ms. Pallante and Copyright Office Staff: 


  


Thank you for the opportunity to reply to the initial comments generated by the Visual Arts Notice of 
Inquiry. As a working artist/illustrator, I support the comments submitted by the Illustrators Partnership 
regarding the Constitutional issues raised by the proposed orphan works legislation. 


  


Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It is my 
understanding that those rights cannot be abridged except by a Constitutional amendment. Yet the 
orphan works proposals the Copyright Office has recommended to Congress wouldabridge those rights. 
I could never again enjoy the exclusive right to any work I create if anybody anywhere is allowed to 
exploit it at any time, for any reason (except fair use), without my knowledge or consent. Because 
"orphan works" legislation would not be limited to true orphaned work, it would convert every artist's 
exclusive right to a non-exclusive right. That would be a fundamental change to a Constitutional 
provision and I do not think Congress can legally alter the Constitution by means of a statute law. 


  


The Fifth Amendment to the Constitution creates another serious conflict. It states that no citizen's 
private property "shall" be taken by the government for public use without "just compensation." The 
work I create is my private property: Article I, Section 8 has established that. So if government lacks the 
right to confiscate it without just compensation, I do not see how it can grant that right en masse to the 
public. 


  







The logic behind the Constitution's Copyright Clause should be self-evident: no individual can enter into 
any agreement to sell or license property - or dispose of it in any other fashion - unless he or she owns 
the property. To make the public part owner of every citizen's intellectual property - which is effectively 
what the proposed legislation would do - would make all contracts regarding the disposition of that 
property essentially meaningless. Orphan works infringements would therefore nullify millions of private 
business contracts between artists and the clients they've licensed work to.  


  


When individuals knowingly interfere with the contracts or business affairs of others, it's called tortious 
interference and under the law there's a remedy for that. But here the interfering party would be the US 
government. Legislative immunity would, of course, exempt lawmakers from lawsuits for tortious 
interference. But by what right can they permit members of the public to interfere en masse with the 
contractual business affairs of each other on the slender premise that certain infringers may be ignorant 
of the economic or personal harm they're causing to strangers? 


  


Proponents of the proposed legislation have stated that "good faith" infringers must be given 
"certainty" that if their infringements are detected, they will not be subject to penalties. And I agree that 
certainty in the markets is essential to the promotion of "Science and useful arts."Yet it is the current 
copyright system that provides certainty. Where creators exercise exclusive control over their rights and 
enter into voluntary agreements with known clients there is certainty all around. All parties understand 
the terms they've agreed to and with whom; and all parties are in a position to monitor mutual 
compliance. 


  


By contrast, any legislation that voids an author's exclusive right would make it impossible for either 
creators or their clients to know who, where or on what terms any particular work is, has been or will be 
used by others. This would inflict total chaos in commercial markets. It would not only cause economic 
harm to creators, but to their clients across a broad swath of the economy.  


  


On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the Copyright Office states 
that it "takes [such] concerns seriously, but does not believe that they outweigh the benefits of 
comprehensive orphan works legislation..."  


  


Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for infringers who 
would gain them!  


  







For the sake of guaranteeing certainty to infringers in the secondary rights market, the proposed 
legislation would create perpetual uncertainty for creators and their clients in the country's primary 
markets. This would be a total reversal of the principle of copyright as expressed in Article 1, Section 8 of 
the Constitution; and with all due respect, a Constitutional provision cannot be reversed legally except 
by means of a Constitutional amendment. 


  


Thank you again for the opportunity to express these thoughts. 


  


Sincerely,  


Eric Oliver 
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September 30, 2015  
  
Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 
2015-01) 
  
Dear Ms. Pallante and Copyright Office Staff: 
  
Thank you for the opportunity to reply to the initial comments 
generated by the Visual Arts Notice of Inquiry. As a working 
artist/illustrator, I support the comments submitted by the 
Illustrators Partnership regarding the Constitutional issues 
raised by the proposed orphan works legislation. 
  
Article 1, Section 8 of the Constitution grants artists 
the exclusive rights to our work. It is my understanding that 
those rights cannot be abridged except by a Constitutional 
amendment. Yet the orphan works proposals the Copyright 
Office has recommended to Congress would abridge those 
rights. I could never again enjoy the exclusive right to any 
work I create if anybody anywhere is allowed to exploit it at 
any time, for any reason (except fair use), without my 
knowledge or consent. Because "orphan works" legislation 
would not be limited to true orphaned work, it would convert 
every artist's exclusive right to a non-exclusive right. That 
would be a fundamental change to a Constitutional provision 
and I do not think Congress can legally alter the Constitution 
by means of a statute law. 
  
The Fifth Amendment to the Constitution creates another 







serious conflict. It states that no citizen's private property 
"shall" be taken by the government for public use without 
"just compensation." The work I create is my private 
property: Article I, Section 8 has established that. So if 
government lacks the right to confiscate it without just 
compensation, I do not see how it can grant that right en 
masse to the public. 
  
The logic behind the Constitution's Copyright Clause 
should be self-evident: no individual can enter into any 
agreement to sell or license property - or dispose of it in any 
other fashion - unless he or she owns the property. To make 
the public part owner of every citizen's intellectual property - 
which is effectively what the proposed legislation would do - 
would make all contracts regarding the disposition of that 
property essentially meaningless. Orphan works 
infringements would therefore nullify millions of private 
business contracts between artists and the clients they've 
licensed work to.  
  
When individuals knowingly interfere with the contracts 
or business affairs of others, it's called tortious 
interference and under the law there's a remedy for that. 
But here the interfering party would be the US 
government. Legislative immunity would, of course, exempt 
lawmakers from lawsuits for tortious interference. But by 
what right can they permit members of the public to interfere 
en masse with the contractual business affairs of each other 
on the slender premise that certain infringers may be 
ignorant of the economic or personal harm they're causing to 
strangers? 


  
Proponents of the proposed legislation have stated that 
"good faith" infringers must be given "certainty" that if their 
infringements are detected, they will not be subject to 







penalties. And I agree that certainty in the markets is 
essential to the promotion of "Science and useful arts." Yet it 
is the current copyright system that provides 
certainty. Where creators exercise exclusive control over 
their rights and enter into voluntary agreements with known 
clients there is certainty all around. All parties understand 
the terms they've agreed to and with whom; and all parties 
are in a position to monitor mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive 
right would make it impossible for either creators or their 
clients to know who, where or on what terms any particular 
work is, has been or will be used by others. This would inflict 
total chaos in commercial markets. It would not only cause 
economic harm to creators, but to their clients across a 
broad swath of the economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and 
Mass Digitization, the Copyright Office states that it "takes 
[such] concerns seriously, but does not believe that they 
outweigh the benefits of comprehensive orphan works 
legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who 
would lose their rights, but for infringers who would gain 
them!  
  
For the sake of guaranteeing certainty to infringers in the 
secondary rights market, the proposed legislation would 
create perpetual uncertainty for creators and their clients in 
the country's primary markets. This would be a total reversal 
of the principle of copyright as expressed in Article 1, 
Section 8 of the Constitution; and with all due respect, a 
Constitutional provision cannot be reversed legally except by 
means of a Constitutional amendment. 







  
Thank you again for the opportunity to express these 
thoughts. 
  
Sincerely,  
Pamela McAdoo 
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July 17, 2015 


 


Maria Pallante 


Register of Copyrights 


U.S. Copyright Office 


101Independence Ave. S.E. 


Washington, DC 20559-6000  


 


RE: Notice of Inquiry, Copyright Office, Library of Congress        


Copyright Protection for Certain Visual Works  (Docket No. 2015-01) 


 


Dear Ms. Pallante and the Copyright Office Staff: 


 


Thank you for this special Notice of Inquiry. We deeply appreciate the opportunity 


you’ve afforded all artists to respond individually to the challenges we face as working 


professionals. In the interest of brevity, we’ll confine these comments to your question 


#5. We trust that our previous comments have already covered questions 1- 4, and as 


those comments are posted on the Copyright Office website, we’ll simply add links to 


them at the end of this letter. 


 


5. What other issues or challenges should the Office be aware of regarding 


photographs, graphic artworks, and/or illustrations under the Copyright Act? 


 


Because Article 1, Section 8 of the Constitution grants authors the exclusive rights to 


their work, it is our understanding that those rights cannot be abridged without a 


constitutional amendment. While we’re sure that the orphan works proposals the 
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Copyright Office has recommended to Congress are well-meaning, in the rough and 


tumble business world where we work, they would effectively abridge those rights. 


That’s because no author (or citizen, for that matter) could ever again enjoy the 


exclusive right to any work he or she creates if any other US citizen anywhere is 


allowed to exploit those same works at any time, for any reason (except fair use), 


without the authors’ knowledge or consent. The orphan works proposals under 


consideration would redefine millions of copyrighted works as orphans on the premise 


that some might be. Yet difficulty on the part of some user to find some author should 


be insufficient grounds for abridging the Constitutional rights of any US citizen. 


 


In addition to being a Constitutional right, copyright law is a business law. This is self-


evident from the language of the Three-Step Test. As you know, Article 9.2 of the 


Berne Convention places strict limits on the scope and reach of a member country’s 


exceptions to an author’s exclusive right. Those exceptions must be limited to certain 


special cases where the reproduction does not conflict with the author’s normal 


exploitation of the work and does not unreasonably prejudice the author’s legitimate 


interests. Orphan works infringements would nullify millions of private business 


contracts between authors and the clients they’ve licensed work to. This would not only 


cause economic harm to the authors, but to their clients as well. How many private 


parties will end up suing each other for breach of contract in hopes of making the other 


party pay for their loss simply because the government itself had passed a private 


property law breaching their contracts? 


 


When individuals knowingly interfere with the contracts or business affairs of others, 


it’s called tortious interference. “Tortious interference is a common law tort allowing a 


claim for damages against a defendant who wrongfully interferes with the plaintiiff’s 


contractual or business relationships.” 1  So in effect, the government would appear to 


                                                   
1 The Legal Information Institute of the Cornell University Law School   
    https://www.law.cornell.edu/wex/tortious_interference 
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be proposing a grant of blanket amnesty in advance to any infringer who interferes with 


the contractual or business relationships of millions of authors, small business owners 


and private parties, so long as the infringer believes he or she is acting in “good faith.” 


Legislative immunity may exempt lawmakers from lawsuits for tortious interference. 


But by what right can they permit members of the public to interfere en masse with the 


contractual business affairs of each other on the slender premise that certain infringers 


may be ignorant of the economic or personal harm they’re causing to strangers? 


 


The work any citizen creates is that citizen’s private property. Article 1, Section 8 has 


established that. And the Fifth Amendment to the Constitution states that a citizen’s 


private property “shall” not be taken by the government without “just 


compensation.” Legal theories aside, it makes little difference in the real world that 


orphan works recommendations would permit infringed authors to “come forward” 


after the fact in an effort to locate their infringers, track them down and either ask for 


payment or file a lawsuit. Once a work has been infringed, no author can successfully 


bargain for more money than the infringer is willing or able to pay. This moots the 


entire issue of “just compensation.” But if government lacks the right to confiscate an 


individual’s property without just compensation, by what mandate can it grant that 


right en masse to the public? 


 


The Copyright Office says that for purposes of orphan works infringement, “there 


should be no distinction as to whether a work is currently being exploited [by the 


author], or whether it was created decades ago.” No difference, perhaps, except to those 


working artists who rely on the licensing of their work – past and present – to make a 


living. Furthermore, since 1978, all authors (and citizens) have relied on the protections 


afforded them by the 1976 Copyright Act. That law provided each author automatic 


copyright protection for his or her work from the moment the work was created. Article 


1, Section 9 of the Constitution states that “No Bill of Attainder or ex post facto Law 


shall be passed” by Congress. Therefore any ex post facto legislation that permits the 
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infringement of work created since 1978 would seem to be abridging yet another 


Constitutional right. 


 


The Copyright Office has proposed that corporate interests be permitted to mass 


digitize the world’s copyrighted work, so long as it is limited to “non-profit educational 


or research purposes.” On its face, this would appear to be a charitable exception to 


Article 1, Section 8. But what provision in the Constitution permits the government to 


make the public a gift of certain citizens’ private property, even for charitable 


purposes? If this would not actually be a Bill of Attainder it would have the same 


effect. In addition, there is no guarantee that if mass digitization is permitted even on 


such narrow grounds, that certain special interests might not soon begin to lobby for a 


redefinition of what constitutes “education” and “research.” Nor does it account for the 


likelihood that various commercial entities will re-organize themselves as legal non-


profits for the specific purpose of infringing. Claiming that you are only supplying 


content for educational or research purposes could be a vast umbrella for sheltering a 


multitude of abuses. 


 


In addition to these risks, mass digitization risks harm to the authors whose work would 


be its target. Many of these artists have had to acquire specialized education and 


develop specialized skills through years of dedicated study and work. Medical, 


architectural, historical and general science illustrators, aviation artists and others are 


all required to produce work that not only meets high artistic standards, but is 


technically accurate as well. To make their work free to others on the premise that it 


serves educational or non-profit interests would rob them of the return on their 


investment of time, money, education and experience. And by permitting others to 


make use of their work as “derivatives,” government risks having the technical aspects 


of that work distorted, and with it, the true educational purposes it would purport to 


further.  
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Yet slippery-slope issues aside, in the real world we all know that many of the non-


profit educational and research organizations are among the best-endowed and most 


profitable institutions in the world. A college education is not free. The heads and staffs 


of these institutions rarely work pro bono. Nor are their independent suppliers legally 


obligated to supply their goods and services at their own expense. So why should the 


creators of intellectual property, many of whom are independent contractors with no 


other source of income, be targeted as exceptions? As with the broader aspects of the 


orphan works proposals, we’re afraid that mass digitization, even on these narrow 


grounds, would abridge the basic Constitutional protections cited here and would work 


against the mandate in Article 1, Section 8 for government to “promote [the] useful 


arts.” 


 


Mass digitization would violate every step of the Three-Step Test. By definition it 


would NOT limit exceptions to “certain special cases.” The Copyright Office has 


already acknowledged that. But by violating the first step, it would, by extension, 


violate the other two. There is simply no conceivable way to mass digitize even a 


narrow segment of the world’s intellectual property without prejudicing the economic 


and legitimate interests of at least some rightsholders. Are we to assume, then, that a 


law has passed muster if it only harms some innocent parties and not others?  And 


finally, ”[t]he three-step test may prove to be extremely important if any nations 


attempt to reduce the scope of copyright law, because unless the [World Trade 


Organization] decides that their modifications comply with the test, such states are 


likely to face trade sanctions.” 2 


 


The possibility of trade sanctions by foreign governments would be particularly acute 


in this case because the US proposals would permit the infringement of foreign work by 


American infringers. This would not only oblige non-US artists to file their entire lives’ 
                                                   


2 Entertainment Law Outline, Prof. John Kettle, Rutgers University, Newark, p.11    
   http://www.outlinedepot.com/schooloutlines.aspx?schoolid=182 
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work with American for-profit registries or see it potentially orphaned in the US; it 


would compel them to file lawsuits in American courts over infringements that would 


not be legal anywhere else in the world.  


 


We doubt that many foreign artists will be any more able to comply with the 


registration and enforcement provisions proposed for this legislation than would most 


American artists. And it’s unlikely that many of our country’s WTO trading partners 


would look the other way as their citizens are challenged to comply with a law unique 


to the US; especially if that law harms their economic interests in contradiction of 


Berne. These countries would be much more likely to retaliate. 


 


If this were to happen, it is not US lawmakers who would suffer the loss of money and 


rights, nor the corporate lawyers and legal scholars who have lobbied for these changes 


in the law. The victims would be the authors and private citizens whose creative work, 


both professional and private, would have slipped beyond their control and into the 


public domain where it could circulate in various permutations, perhaps forever, with 


an American orphaned work symbol still attached to it. 


 


A decade ago, when orphan works legislation was first proposed, we were told that it 


was necessary so that libraries and museums could digitize their collections of old work 


by unknown authors. We were told this was needed for archival and preservation 


purposes. But last year, at the Copyright Office Roundtables, attorneys for these 


institutions said that recent court decisions expanding the scope of fair use had virtually 


obviated the need for such legislation. 3 So if that’s the case, then the original 


                                                   
3 Comments of Jonathan Band, Library Copyright Alliance; and David Hansen, Digital Library 
Copyright Project, University of California, Berkley School of Law & Law Library, University of North 
Carolina School of Law; Transcript of the Orphan Works and Mass Digitization Roundtables; Session 1: 
“The Need for Legislation in Light of Recent Legal and Technological Developments”; March 10, 2014. 
 
Mr. Band: “[O]ur view for the library community…[is] that the fair use jurisprudence as it has evolved 
over the past 5 to 10 years, certainly since the last [2005] roundtable, has really diminished the need for 
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justification for orphan works legislation has vanished, and the terms of the Shawn 


Bentley Act would seem to serve no other purpose now than to permit the commercial 


infringement of work by living artists. And since that would abridge the Constitutional 


rights of authors guaranteed in Article 1, Section 8, we’re left to wonder what possible 


benefits accrue to society by incentivizing infringement at the expense of creation. 


 


Our position on this subject has not changed since 2006, when we testified before the 


Senate Intellectual Property Subcommittee: 


 


“We believe the orphan works problem can be and should be handled with carefully 


crafted, specific limited exemptions. A limited exemption could be tailored to solve 


family photo restoration and reproduction issues without otherwise gutting artists’ and 


photographers’ copyrights. Usage for genealogy research is probably already covered 


by fair use, but could rate an exemption if necessary. Limited exemptions could be 


                                                                                                                                                              
orphan works legislation. 
 
“We’ve always seen the problem largely as a gatekeeper problem, that the kinds of uses we wanted to 
make have always been fair use, that it was simply a matter of convincing our gatekeepers that it was fair 
use. But now with these recent cases, it’s a lot easier to do that. 
 
“And it’s not just the fair use cases, it’s the combination of the fair use cases plus the eBay decision in 
the Supreme Court concerning the standards for injunctive relief as now it is being applied. That was, of 
course, a patent case. Now its being applied in the copyright context. And so that reduces the problem of 
injunctive relief. And so from that perspective we think that the status quo is a pretty good place.” 
(pp.16-17) 
 
Mr. Hansen “[O]ver the course of the last year we’ve gone around and worked with and had 
conversations with over 150 different libraries and archives of all different varieties, large academic 
libraries, small local public libraries, small historical societies. 
 
“And the general sense that we’ve got from every group that we met with is that there’s increasing 
comfort with relying on fair use as a means of making orphan works available…we’ve heard the same 
rationale from all of those groups that Jonathan just talked about. There’s a strong sense that those uses 
that libraries and archives are making are transformative. And then for orphan works in particular within 
the collections there’s a strong argument that there’s very little market harm.” (pp. 19-
21) http://www.copyright.gov/orphan/transcript/0310LOC.pdf 
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designed for documentary filmmakers as well. Libraries and archives already have 


generous exemptions for their missions. If their missions are changing, they should 


abide by commercial usage of copyrights, instead of forcing authors to subsidize their 


for-profit ventures.” 4 


 


Once again we thank the Copyright Office for issuing this special Notice of Inquiry; 


and we ask you to please recommend to Congress that the House Judiciary 


Subcommittee conduct further hearings to take the direct testimony of artists, both 


visual artists and others, regarding the challenges that all creative authors face in the 


digital era.   


 


Respectfully submitted, 


 
Brad Holland, on behalf of my colleagues and of any visual artist who shares the 


concerns expressed here. 


  
Our responses to questions 1-4 are embodied in these previous comments: 
 
Remedies for Copyright Small Claims January 17, 2012:  
http://www.copyright.gov/docs/smallclaims/comments/27_ipa.pdf 
 
Orphan Works and Mass Digitization, Initial Comments February 3, 
2013: http://copyright.gov/orphan/comments/noi_10222012/Illustrators-Partnership-
America.pdf 
 
Orphan Works and Mass Digitization, Reply Comments March 6, 
2013: http://copyright.gov/orphan/comments/noi_11302012/IPA.pdf 
 
Orphan Works and Mass Digitization, Additional Comments, May 21, 
2014: http://copyright.gov/orphan/comments/Docket2012_12/American-Society-of-
Illustrators-Partnership%28ASIP%29.pdf 


                                                   
4 Senate Testimony of Brad Holland, Illustrators’ Partnership of America, April 6, 2006. 


       http://www.judiciary.senate.gov/imo/media/doc/Holland%20Testimony%20040606.pdf 








Dear Ms. Pallante and Copyright Office Staff: 
  
Thank you for the opportunity to reply to the initial comments 
generated by the Visual Arts Notice of Inquiry. As a working 
artist/illustrator, I support the comments submitted by the 
Illustrators Partnership regarding the Constitutional issues raised 
by the proposed orphan works legislation. 
  
Article 1, Section 8 of the Constitution grants artists 
the exclusive rights to our work. It is my understanding that those 
rights cannot be abridged except by a Constitutional amendment. 
Yet the orphan works proposals the Copyright Office has 
recommended to Congress would abridge those rights. I could 
never again enjoy the exclusive right to any work I create if 
anybody anywhere is allowed to exploit it at any time, for any 
reason (except fair use), without my knowledge or consent. 
Because "orphan works" legislation would not be limited to true 
orphaned work, it would convert every artist's exclusive right to a 
non-exclusive right. That would be a fundamental change to a 
Constitutional provision and I do not think Congress can legally 
alter the Constitution by means of a statute law. 
  
The Fifth Amendment to the Constitution creates another 
serious conflict. It states that no citizen's private property "shall" 
be taken by the government for public use without "just 
compensation." The work I create is my private property: Article I, 
Section 8 has established that. So if government lacks the right to 
confiscate it without just compensation, I do not see how it can 
grant that right en masse to the public. 
  
The logic behind the Constitution's Copyright Clause should 
be self-evident: no individual can enter into any agreement to 
sell or license property - or dispose of it in any other fashion - 
unless he or she owns the property. To make the public part 
owner of every citizen's intellectual property - which is effectively 







what the proposed legislation would do - would make all contracts 
regarding the disposition of that property essentially 
meaningless. Orphan works infringements would therefore nullify 
millions of private business contracts between artists and the 
clients they've licensed work to.  
  
When individuals knowingly interfere with the contracts or 
business affairs of others, it's called tortious interference 
and under the law there's a remedy for that. But here the 
interfering party would be the US government. Legislative 
immunity would, of course, exempt lawmakers from lawsuits for 
tortious interference. But by what right can they permit members 
of the public to interfere en masse with the contractual business 
affairs of each other on the slender premise that certain infringers 
may be ignorant of the economic or personal harm they're 
causing to strangers? 


  
Proponents of the proposed legislation have stated that "good 
faith" infringers must be given "certainty" that if their infringements 
are detected, they will not be subject to penalties. And I agree that 
certainty in the markets is essential to the promotion of "Science 
and useful arts." Yet it is the current copyright system 
that provides certainty. Where creators exercise exclusive control 
over their rights and enter into voluntary agreements with known 
clients there is certainty all around. All parties understand the 
terms they've agreed to and with whom; and all parties are in a 
position to monitor mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive 
right would make it impossible for either creators or their clients to 
know who, where or on what terms any particular work is, has 
been or will be used by others. This would inflict total chaos in 
commercial markets. It would not only cause economic harm to 
creators, but to their clients across a broad swath of the 
economy.  







  
On pages 50-51 of its 2015 Report on Orphan Works and Mass 
Digitization, the Copyright Office states that it "takes [such] 
concerns seriously, but does not believe that they outweigh the 
benefits of comprehensive orphan works legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who would 
lose their rights, but for infringers who would gain them!  
  
For the sake of guaranteeing certainty to infringers in the 
secondary rights market, the proposed legislation would create 
perpetual uncertainty for creators and their clients in the country's 
primary markets. This would be a total reversal of the principle of 
copyright as expressed in Article 1, Section 8 of the Constitution; 
and with all due respect, a Constitutional provision cannot be 
reversed legally except by means of a Constitutional amendment. 
  
Thank you again for the opportunity to express these thoughts. 
  
Sincerely,  


 


Diane Clancy 








 


 
 
 


 
 
 
 
October 1, 2015 
 
Reply Comment to Visual Works, Notice of Inquiry  
U.S. Copyright Office 
(80 F.R. 23054, 80 F.R. 44156) 
 
 
Introduction 
 
I am a visual artist, and an attorney practicing intellectual property and arts law with the law firm of 
Owen, Wickersham & Erickson in San Francisco. Before I became a lawyer, I worked as a 
professional graphic artist for thirteen years in editorial, corporate and advertising design and 
typography. I have designed many corporate and product logos, and have produced illustrations for 
advertisements, educational books and other publications. I also worked in-house as an art director. 
Since becoming a lawyer over 20 years ago, I have continued to create visual works for personal 
expression. My artwork has been widely published and shown in more than thirty-five museum and 
gallery exhibitions over the past several decades. 
 
The focus of my law practice is visual artists, including designers, commercial illustrators, fine artists 
and photographers; as well as business clients who create and exploit intellectual property. I also 
serve as a mediator and early neutral evaluator of arts and intellectual property disputes for the U.S. 
District Court of Northern California and California Lawyers for the arts. I am a member of many 
visual artists’ organizations, including the AIGA and the Graphic Artists Guild, and I publish an 
online column for AIGA’s San Francisco chapter called "Legalities" (see < 
http://aigasf.org/community/legalities/legalities_36_the_trouble_with_design_competitions >). 
 
I am submitting the following comments on behalf of my clients and the visual arts community. My 
comments are based on my daily experience counseling visual artists with respect to copyright 
protection and infringement matters. I thank the Copyright Office for the opportunity to submit 
these comments and for focusing attention on these issues. 
 
For the purposes of these comments, I am responding on behalf of professional graphic artists, 
namely, photographers, illustrators, and designers, who create and sell or license their works to 
clients for income. While there are many others involved in the creation and dissemination of images, 
such as amateurs and hobbyists who share their works without charge, they are not my focus here. 
Similarly, I am not focusing here on artists who work in the fine arts, who create photographs and 
visual artworks to be shown and sold through galleries, although to the extent such artists earn 
additional income by selling reproductions of their works, their interests align with professional 
graphic artists. Indeed, these categories are not mutually exclusive, as many photographers and visual 
artists work in both the graphic and fine arts. 


Linda Joy Kattwinkel 
ljk@owe.com 
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1. Challenges related to monetizing and/or licensing photographs, graphic artworks, 


and/or illustrations 
 
• Online availability and the ease of digital copying have created a cultural devaluation of 


visual works that threatens the ability of visual artists to earn a livelihood. 
 
The pre-dig ital market for graphic art.  Traditionally (before the internet and digital technologies), 
self-employed professional photographers, illustrators and designers (collectively, “professional 
artists”), earned their livings through a free-lance business model in which they were commissioned 
to create artwork specific to particular client projects. Potential clients (typically, advertising or design 
agencies, or in-house design departments of corporate entities, such as publishing houses), would 
review portfolios comprising printed pieces or photographic slides, which were delivered to the 
client’s office by the artists or their representatives. Clients would choose a photographer, designer or 
illustrator whose style impressed them as a good fit for their project. Typical client projects would 
include advertising campaigns for products or services, corporate identity and branding systems, 
annual reports, packaging design, exhibition design, and photos, images or cartoons for editorial and 
educational publications. 
 
The selected artist would then be hired to create new images on a freelance basis, as an independent 
contractor. Depending on the nature of the project, the freelance contract would establish the scope 
of rights granted to the client in the commissioned work. For photographers and illustrators, typically 
this would mean an exclusive license to publish the work, with rights reverting to the artist at the end 
of the exclusive license period (for example, a photo or image commissioned to accompany an 
editorial article in a magazine would carry exclusive usage rights for the short period of time that the 
publication would be sold). After the license expired, the photographs or illustrations would be 
available for relicensing. While not all images are appropriate for a secondary licensing market (e.g., 
product photos for advertisements), others enjoyed a lucrative secondary market. In some cases, 
particularly photography, the artist would assign or license copyright in final images selected for use 
by the client, but retain ownership of alternative images from the shoot, which would then become 
part of the photographer’s secondary licensing library. 
 
In some industries, such as publishing, the exclusive usage rights would be styled as an exclusive 
license or assignment with the time frame tied to the success of the project, and compensation to the 
artist would also reflect its longevity. For example, copyrights in illustrations for a book were typically 
assigned to the publisher for the life of the copyright, but with reversion rights if the book went out 
of print. Thus, if the book was successful, the artist would continue to receive royalties. But if it went 
out of print and royalties ended, rights would revert to the artist, who could then earn additional 
revenues from the images through secondary licensing. 
 
In contrast to illustrators and photographers, graphic designers more often create artwork that is 
intended to be used by their clients over a longer life, for example, logo designs, corporate identity 
systems, and other works that will constitute branding for the client. In those cases, the freelance 
contract would include an assignment of rights in the work, without a secondary license opportunity, 
and accordingly, would carry higher fees. However, commissioned design work for short-term 
projects, such as a limited time advertising campaign, would include a limited usage license for a 
smaller fee. 
 
Professional artists often present clients with several alternative directions, for example, 3 or 4 
preliminary logo concepts. The client will choose one for development into the final logo. The artist 
maintains rights in the other alternatives, which may be reworked for other projects. Contracts 
typically will assign to the client rights only in the final designs. 







 
 
October 1, 2015 
Page 3 
 
 
In any event, in the pre-digital era, the primary market for photographers, illustrators and designers 
was for newly commissioned artwork. The secondary market was a supplemental enterprise. 
Portfolios were shared as tangible physical objects, and while some clients did illicitly make copies of 
portfolios, the available copying processes were cumbersome and costly, or produced low quality 
images (remember the grainy, black and white copies from early photocopiers), and accordingly, it 
was relatively rare for an unauthorized mechanical copy of a portfolio image to be commercially 
exploited. (This is not to say infringing copying did not take place; but rather that infringement 
typically happened by manual copying, not through mechanical means.) 
 
(Although I am focusing on freelance artists, professional graphic artists also work in-house, as 
employees of businesses and educational institutions. Their pre-digital primary market was similarly 
to create new imagery for their employers’ new projects. Since in-house artists do not own copyright 
in their works, they do not have a secondary licensing market. Instead, in-house artists receive the 
considerable advantages and benefits of employment.) 
 
Once an image was published (for example, in printed publications such as magazines or books), the 
same constraints on unauthorized copying existed. While infringing copying certainly occurred, most 
people understood the ethics if not the legalities of unauthorized copying, and the costs of 
mechanical copying provided a further disincentive. 
 
Internet culture changed everything.  The internet, combined with digital image creation and 
copying technologies, has radically changed the realities for professional artists. It is now possible to 
immediately create perfect copies of images for little or no costs. Online copying is ubiquitous. 
Moreover, much of the copying is considered legally and ethically acceptable. Search engines copy, 
index, and re-post everything, and courts have determined that at least the use of low res copies of 
images by search engines are legal. Social media sites encourage digital copying, indeed, many rely on 
monetizing the posting and sharing of images. Their adhesive online “click-wrap” contracts impose 
terms and conditions on their users which give the sites unfettered free use of their images. Creative 
Commons also encourages free sharing of online content, including free licensing of images.  
 
In this new digital environment, the distinctions between professional artists and hobbyists have 
become blurred. Everyone can create and post images, including photos, illustrations and graphic 
artworks, and are expected to freely share them. Many people, especially young people who grew up 
in the online culture, believe that “publicly available” means “public domain” which in turns means 
free to copy. Bloggers and other online sites believe they have fair use rights to freely copy images to 
illustrate their articles, even though analogous usage in traditional media is a professional artist’s 
primary licensing market for editorial imagery.  
 
Online stock imagery sites do not offer images for free, but they charge much lower licensing fees 
than pre-digital secondary markets. Crowd-sourcing sites, especially those based on a bidding model, 
are driving down the perceived value of commissioned artwork (some offer logo designs for as little 
as $5). All of these sites perpetuate a public perception that images are mutually interchangeable 
cheap commodities, rather than customized solutions for specific situations. 
 
Digital technologies have also made it possible for individuals to enter business markets, such as 
creating websites for others, without a sophisticated understanding of intellectual property rights. 
Many are launching businesses and creating content for their clients by copying online content from 
other sources, again under the impression that online images are free for the taking. 
 
The internet has become the primary way to promote a business, and visual artists are no exception. 
Photographers, illustrators and designers have found it necessary to promote their work by posting 
their images in online portfolios. As soon as their images are posted, anyone with internet access can 
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make essentially free, perfect digital copies. Even if the artist includes metadata and copyright 
protection technology, and even if copyright notices are posted, the images are copied. Some sites 
routinely strip metadata from the digital image files as an automated part of the uploading process. 
Search services are providing full-size high resolution images in their search results, thus eliminating 
the need or incentive to go to the original source of the image. Instead of looking for the original 
sources, users are simply taking the images from these full-size search results. 
 
Moreover, professional artists are now competing with huge volumes of readily available stock and 
low cost imagery in the online environment. Clients now share the general public’s perception that all 
images should be easily and cheaply accessed. Instead of viewing professional artists’ portfolios in 
order to commission customized imagery for their particular projects, clients are increasingly starting 
the process by searching for pre-existing images to fit their project. They expect to pay lower fees, 
even for commissioned artwork or exclusive licenses of stock images. As thoroughly discussed by 
other commenters, some potential clients have learned that there is very little risk if they decide to 
just take images without paying a license fee at all, and have adopted business strategies based on 
such conduct. See, e.g., Response In Behalf of American Photographic Artists, Inc. Thus, professional graphic 
artists are losing the ability to earn a living income from both commissioned and secondarily licensed 
images. 
 
• Clients are imposing work made for hire contracts at inadequate compensation 
 
Traditionally, as discussed above, the majority of freelance contracts, for both commissioned and 
pre-existing professional artworks, carried limited usage licenses. Fees were appropriately calibrated 
to the scope of the licensed usage. Where a secondary licensing market was anticipated for the 
imagery, the fees would be relatively lower to reflect the potential additional revenues the artist could 
expect from the secondary licensing market. As mentioned above, even when an assignment of the 
final works was appropriate, rights in alternative or preliminary works not selected for use by the 
client would be retained by the artist, and could be repurposed or relicensed for additional income. 
 
In the digital environment, clients are increasingly demanding that all contracts be work made for 
hire (even when the work does not qualify under the 9 statutory categories). Even when clients have 
already agreed to an artist’s traditional licensed usage terms, we are seeing clients attempting to 
impose work made for hire terms retroactively by including them on their purchase orders. In other 
cases, clients are imposing work made for hire language, or broad “licensing” terms that are 
essentially equivalent to a full buyout of all rights, often as a condition of accepting a commission or 
even as a condition of submitting a proposal to be considered for a project. Sometimes these terms 
are hidden in “Confidentiality/Nondisclosure” agreements. 
 
Typically, the work made for hire language is not accompanied by a corresponding higher buy-out 
fee. Clients are treating an artist’s original bid, which was tied to a limited usage license, as if it is the 
appropriate fee for a full buyout. Unfortunately, especially when an individual freelancer is dealing 
with a large corporate client, the freelancer has little or no bargaining power to challenge this trend. 
 
Thus, professional artists are being deprived of the full value of their work. This is a particularly 
egregious situation for photographers, who rely on the secondary market for unselected images, as 
well as images no longer covered by an initial license, for a significant part of their income.  
 
Work made for hire is appropriate only for actual employees, or industries such as motion picture 
production, where several independent contractors must collaborate on a joint work. Ideally, the 
Copyright Act should be revised to eliminate the availability of work made for hire contracts for 
independent contractors. 
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2. Enforcement challenges for photographers, graphic artists, and/or illustrators 
 
• The costs of filing a federal lawsuit are prohibitive, enabling users to pay little or no 


compensation for infringement 
 
I agree with the Copyright Office that there is a pressing need for a relatively inexpensive process 
similar to small claims court for copyright infringement claims. It has always been an expensive 
endeavor to file and litigate a copyright infringement claim in federal court. Now that so much more 
copying is happening in the online environment, there is much more infringement to deal with. 
Moreover, many users believe that they have not even infringed by copying online content, or even if 
they understand the legalities, they often ignore infringement cease and desist letters, relying on the 
economic inability of copyright owners to challenge them in court. In my own practice, I have dealt 
with many attorneys for admitted infringers who simply refuse to pay any compensation to my client, 
stating confidently (and accurately) that they know my client cannot afford to file a federal lawsuit. 
My clients end up paying my fees at a net loss just to stop the infringement. Such experiences 
discourage them from pursuing infringers at all. 
 
• The DMCA take-down process is misused and often ineffective 
 
The DMCA take-down procedure is a valuable tool for dealing with online infringements. However, 
the process is being abused and circumvented. Many sites that do not qualify as internet service 
providers under the DMCA nevertheless post DMCA policies and register DMCA agents with the 
Copyright Office, and then rely on this practice to deny liability. For example, print-on-demand sites 
(such as Cafe Press, Society6, DeviantArt, Print All Over Me) are not passive content hosts. They 
manufacture and sell articles bearing infringing designs, and retain large percentages of such sales 
revenues, in direct contradiction to the DMCA’s requirement that eligible service providers may “not 
receive a financial benefit directly attributable to the infringing activity.” 
 
Other sites make it difficult to submit DMCA notices by burying their contact information or 
requiring more information than allowed under the DMCA, or by requiring submitters to create 
member accounts in order to use online DMCA forms (thus inappropriately mining and monetizing 
new user data through the DMCA process itself). Many sites hide their identities using proxy 
registration services.  
 
Most sites I have dealt with do nothing to restrict re-posting of the identical content which has 
already been removed pursuant to a DMCA notice. All a user needs to do is create a new user 
account to repost the infringing listing. These sites routinely strip original metadata from images, but 
they also track images for their own monetizing purposes. It is not a matter of technological know-
how, but a deliberate decision not to track and prevent the repeated posting of infringing images.  
 
These practices place an untenable burden of policing infringements on copyright owners. The 
volume of online copying, including repeat postings, far outstrips the ability of even my large 
corporate clients to effectively combat infringements through the DMCA take-down process.  
 
Ideally, I would like to see revisions in the DMCA to address these problems and abuses. For 
example, commercial websites, search services, and other online applications that monetize user 
generated content or images mined from other sites (either directly, e.g., by selling merchandise 
imprinted with the images, or indirectly, e.g., by selling advertising that appears alongside the images) 
should not receive safe harbor from liability, under the DMCA or other legislative solutions, unless 
they retain all metadata and file identification technology embedded in images that are uploaded to 
their platform; use image-tracking technology or other reliable procedures to identify and block 
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attempts to re-post images previously removed pursuant to a DMCA take-down notice; and/or post 
a prominent notice advising users of copyright issues.  
 
Online users of other people’s images, both authorized and unauthorized, are monetizing the appeal 
of such images without sharing any revenues with the creators, and often without adequately 
responding to infringement claims. Entire business models are based on the ubiquitous copying of 
online imagery. In addition to DMCA reforms, I would like to see legislation requiring all businesses 
who monetize online copying to pay a compulsory licensing fee, which could be collected and 
distributed to artists, and/or used to help fund image search capability for the copyright registry or 
other enforcement technologies.  
 
3. Registration challenges for photographers, graphic artists, and/or illustrators 
 
• Online displays of artwork should be considered “published” 
 
Professional artists would be greatly helped if the Copyright Office would commit to an opinion that 
works shown online are properly understood as published.  
 
The structure of the current Copyright Act requires a distinction between works that are registered as 
unpublished and those that are published. Most significantly, works registered as published receive a 
three-month retroactive grace period, meaning that if a published work is infringed within the three 
months before a registration was filed, the copyright owner is still entitled to seek the enhanced 
remedies afforded by registration (statutory damages and attorneys’ fees). If the work is registered as 
unpublished, there is no such grace period. Any copies made before registration will not be subject to 
the enhanced remedies. 
 
This system made sense in the traditional pre- digital environment. The primary way that artworks 
became accessible to the public and thus vulnerable to unauthorized copying was through 
publication, typically through distribution of printed copies. Once printed reproductions were 
circulated, physical or mechanical copying was more likely to occur. The Act recognizes the increased 
vulnerability to copying upon publication and provides a grace period in order to protect copyright 
owners in the event a published piece was immediately copied. Unpublished works were assumed to 
be shielded from public access and thus did not need a grace period. 
 
The statutory definition of “published” is a distribution of copies of the work to the public. In the 
online context, this definition is not easily applied. In one respect, online images can be thought of as 
unpublished “displays” only, unless the site is offering authorized downloads. However, technically, 
each user’s computer browser makes a “copy” of the online image in order to show it to the user. 
Moreover, and more importantly, unlike traditional displays (e.g., artwork shown in a gallery), online 
images are immediately accessible for digital copying, and as discussed above, are quickly and 
frequently copied. 
 
To date, professional artists are left to decide for themselves whether images shown online, for 
example, in their online portfolios, are published or unpublished. The choice is difficult, and it carries 
significant consequences. If images are considered “unpublished,” there is no retroactive grace period 
for asserting enhanced remedies (which, as many others have commented, is often the only 
bargaining power an artist has in negotiating infringement settlements, and is often a prerequisite for 
getting counsel to represent them). However, if the images are considered “published,” under current 
registration policies, each image must be registered separately because they will have different 
publication dates. That can be economically prohibitive. If the designation is challenged in court 
(which is an attractive defensive tactic), some courts will invalidate a registration (and thus all of the 
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protections it affords, including the ability to bring an infringement claim in the first place) if they 
determine the published/unpublished designation was incorrect. 
 
Intuitively, online images should be given the same protection against instant copying as traditionally 
published images. Indeed, many courts assume that online images are published works, most likely 
because posting works online is essentially the equivalent of public disclosure accomplished by pre-
digital publication. However, I am not aware of a court decision squarely addressing the question. 
Courts give deference to opinions of the Copyright Office, but so far, the Office has refused to offer 
an opinion on this matter. Without an opinion from the Copyright Office, registrants remain 
vulnerable to having their registrations invalidated for incorrectly identifying their online images as 
published or unpublished, depending upon the whim of a particular court.  
 
Ideally, I would like to see legislation that does away with the distinction between published and 
unpublished works, and that provides the same grace periods and the same entitlement to statutory 
damages and attorneys’ fees for all registered works. This distinction is no longer useful nor 
necessary in the digital environment. Streamlined registration processes could then allow for the 
registration of published and unpublished images together, so that related preliminary works and final 
published works need not be separated. But in the meantime, we need the Office to issue support for 
treating all online postings of images as “published.” 
 
• Group registrations of published works should be available for all graphic artwork 
 
The Office has already recognized the needs of photographers to be able to register together many 
works that were published on different dates. This practice reflects the business realities of 
photographers, who create high volumes of images annually, which in turn are published on many 
different dates (by the photographer’s various clients for their various projects). Registering each 
published image separately was cost-prohibitive. 
 
As described above, other professional artists, especially illustrators, face the same business realities. 
Over the course of a year, they create high volumes of images for many different clients, all of which 
will be published by their clients on different dates. It is equally cost-prohibitive for illustrators and 
graphic designers to register each published work separately. Especially as their work is undervalued 
and their incomes continue to shrink, it is imperative to provide to all professional artists the same 
opportunity to register groups of images published on different dates that is currently offered only to 
photographers. 
 
Also, it is important to implement an online process for such group registrations as soon as possible. 
Presumably this would be more efficient for the Office as well as professional artists. 
 
The exorbitant costs of registering large volumes of works generated by professional artists should 
also be addressed, perhaps by an annual fee pursuant to which several submissions of works could be 
made. Ultimately, professional artists would best be served if the Act were revised to eliminate the 
registration prerequisite to filing suit or collecting statutory damages and attorneys’ fees.  
 
4. Challenges or frustrations for those who wish to make legal use of photographs, graphic 


artworks and/or illustrations 
 
• The registry is not a viable resource for finding copyright owners of images 
 
I understand that the Office is concerned that registrations of large volumes of images make it 
difficult to find a registration for any particular image. However, I think this concern is based on an 
incorrect premise (reflected in this inquiry), namely, that potential users of images utilize the registry 







 
 
October 1, 2015 
Page 8 
 
 
to look for copyright owners. I understand this has been an intended function of the registry. Indeed, 
registration certificates include contact information for permissions. However, in practice the registry 
has never functioned as a primary resource for searching copyright ownership information with 
respect to photographs and other graphic artworks. 
 
Unlike text-based works or other works that are distributed and popularized under specific titles (e.g., 
musical works), imagery is not an inherently text-based medium. Most professional artworks are not 
given titles in their published forms. They simply appear as unnamed photos, illustrations or designs 
which are published as part of the client’s project. Many images are never given a title until one is 
required for the purposes of registration. Similarly, it is common practice for images to be published 
without accreditation to the artist, or with such accreditation located elsewhere in the publication 
(e.g., on the copyright page of a book or the bottom of a website). Thus, images are easily separated 
from any text-based identification. Even metadata is often separated from digital imagery, both by 
legitimate and unauthorized copiers. It is very easy, indeed, it is the norm, for a digital image to be 
disseminated without any text-based identifying information. 
 
While new technologies are beginning to make image-searching a real possibility, such systems are 
not presently available (and as I understand it, are not being considered for future implementation) 
for the copyright registry. If a potential user of an image does not already have the name of the 
author or a title for the image, the registry cannot help him find it.  
 
Today, if someone has an image but does not have a title or the name of the copyright owner, they 
will scan the image and run an image search via Google’s reverse image or other online image search 
systems. If that does not yield hits that lead to ownership information, text-based searches of image 
databases, using guesses about the image title or description might work. If the user knows the 
context for the image, e.g., a product advertisement, searching for the ad heading might yield 
information about the publication in which the ad appeared or the agency that produced the ad, and 
those people can be contacted to discover the copyright owner. While these methods are not 
guaranteed to locate the copyright owner of an image, all of them have a better chance of doing so 
than attempting to search the copyright registry. Indeed, in my over twenty years of representing 
clients who wish to make legal use of photographs, graphic artworks and illustrations, I have never 
encountered anyone who attempted to discover the owner by first turning to the copyright registry, 
and for the reasons stated above, neither have I done so on their behalf. 
 
Similarly, I have never encountered an infringer who first checked the registry to see whether an 
image was registered before deciding to copy it, nor have I counseled anyone to do so. (Indeed, for 
the reasons stated above, it would be futile to do so. Even if one knows the name of an author, a 
search of the copyright registry will not yield images and thus cannot with certainty identify a 
particular registered image.) Most laypeople are not aware of the registration system, and even fewer 
are aware of the enhanced remedies that would apply if the work was registered before they copied it. 
The question of registration usually comes up after an infringement has occurred. When caught, 
infringers (or more typically, their counsel) determine the registration status and then evaluate the 
economic risks of honoring or disregarding a cease and desist demand. 
 
Accordingly, whether the registry functions as a viable resource for locating copyright owners of 
images should not be a significant concern and should not override the much more significant effects 
that policies and legislation will have for professional artists. Registration practices for images should 
focus on ensuring that professional artists receive adequate and economically feasible procedures for 
registering and protecting their works. 
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5. Other issues or challenges regarding photographs, graphic artworks, and/or illustrations 
 
• Orphan works legislation should not allow commercial use of images 
 
In the current inquiry and its June 2015 report on Orphan Works and Mass Digitization (the 
“Report”), the Copyright Office acknowledges that that visual artists are particularly vulnerable to 
having their livelihoods eviscerated by overly broad attempts to define the concept of an “orphan 
work” as any work for which the copyright owner cannot be found. As discussed above, it is quite 
common for copyright ownership information to be omitted or stripped from images, in the context 
of both authorized use by clients and unauthorized use by infringers. “Diligent searches” often will 
not find the copyright owner. However, the Report continues to assume that, even for visual works, 
when a “diligent search” does not find the artist, it means the artist has abandoned her rights in the 
works, and that the works have no further market value for the artist. This is wrong. Indeed, as 
established by the numerous comments previously submitted by and on behalf of professional artists, 
artists are constantly discovering and attempting to police unauthorized uses of their actively 
marketed works. 
 
As currently drafted, the recommended orphan works legislation allows all commercial users of 
“orphan works”(any work for which a “diligent search” did not find the copyright owner)  with one 
single exception: commercial use for fixations of visual works in or on commercially available useful 
articles. However, as discussed above, the primary and secondary licensing markets for visual works 
are not limited to decorative fixations on useful articles. Visual works are licensed and re-licensed for 
many other commercial uses, including for corporate branding and advertising campaigns which rely 
on the uniqueness of exclusively licensed imagery for their commercial value. 
 
Allowing a new user to exploit an image simply because a “diligent search” did not reveal the 
copyright owner could violate not only the artist’s rights but those of an authorized licensee who is 
currently using ore developing use of the work for any of these other purposes, which do not fit the 
proposed “useful article” exception. If it becomes legally excusable to use imagery simply because it 
is not easy to find the artist, the value to clients as well as artists of exclusive licenses will be 
destroyed, and thus the primary market for unique images will be destroyed, and with it the ability of 
professional artists to earn a living from their artwork. 
 
Moreover, there is no pressing public policy need to make pre-existing images widely available for 
commercial re-use. Unlike other types of works, in very few cases would there be an absolute need to 
utilize a particular existing photograph, illustration or graphic design for a new commercial project. 
Alternative images are easily obtainable. Graphic artists are easily found through their online 
portfolios and are ready and willing to produce new custom works on commission, or to license 
secondary uses of their existing images. Stock agencies offer thousands of images that are license-
ready. In the very few instances where only one particular image will do (e.g., it is the only existing 
record of an historical event), fair use will likely excuse an unauthorized copy.  
 
In the Report, the Office acknowledged that its belief that the orphan works problem is widespread 
rests on reports by libraries and other archivist entities who have had trouble locating owners of 
printed and published works in their specialized collections. These concerns are by definition limited 
to works that were created long ago and/or have long been out of circulation. Archivists, libraries 
and museums have a genuine and valuable motivation to reproduce and preserve such works in order 
to disseminate knowledge and maintain our cultural heritage. Such users cannot find alternative 
images in the current marketplace, and their archival and preservation activities would not violate 
existing rights of exclusive licensees nor displace the genuine secondary licensing market for graphic 
art.  
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Indeed, by affording them a safe harbor, the recommended orphan works legislation recognizes the 
unique potential contributions of such archivist users, and understands that they will not harm the 
creative incentives for professional artists. Unfortunately, the recommended legislation 
simultaneously encourages other, commercially-motivated users to inflict real harm on professional 
artists. (The Report suggests that it would be too difficult to distinguish between commercial and 
non-commercial uses. However, the proposed safe harbor for these types of uses does exactly that. If 
commercial uses can be distinguished from noncommercial uses for the purposes of a safe harbor, 
they can be identified for a complete exclusion.) 
 
Visual works are a unique category of copyrightable works because they are frequently disseminated 
without accreditation or other text-based identification. Until there is a viable way to conduct a 
“diligent search” of images that will reliably and consistently identify the copyright owners of current 
commercially marketable images, no commercial uses of “orphan” visual works should be allowed. 
Visual works should be eligible for orphan work status solely for non-profit archival and preservation 
purposes.  
 
(The Report suggests that the prospect of orphan works legislation may spur increased support for 
and investment in image search technologies and registries, apparently assuming that such 
developments could easily solve the “diligent search” problems. However, the Report does not 
acknowledge the extreme costs in time and money artists would be forced to incur in order to 
digitize their vast inventories of works, which would be prohibitive even if artists were able to record 
their images with such as yet nonexistent entities at “minimal cost.”) 
 
• If allowed, commercial users should pay an up front license fee 
 
The Report notes that in countries which require potential users to pay an upfront license to use 
orphan works, few such licenses have been obtained. The Report concludes that this means such 
systems are inefficient. To the contrary, these statistics show that licensing systems are quite efficient 
– they effectively ensure that potential “orphan” works users are acting in good faith. When a 
potential user must pay a license both to use work from a known source or to use an “orphan” work, 
the economic incentive to use an arguably “orphan” work is eliminated.  
 
Given how easy it is to digitally copy images, how easy it will be to establish that an image is an 
“orphan” (simply because a “diligent search” will not find the copyright owner), and how difficult it 
is for artists to register and enforce their rights, orphan works legislation that allows users to take and 
use images without licensing fees will incentivize such behavior. When, on the other hand, the two 
choices carry equivalent financial costs, users will often find and license alternative images. The latter 
is the appropriate way to balance the interests of working artists with the public interest in accessing 
their works. 
 
As the Office acknowledged in its notice of inquiry and as the many commenters have demonstrated, 
purloining of images, whether produced for use by multi-national corporations for advertising 
purposes, use on apparel, product packaging or reportage, has already become routine. We know this 
because artists recognize when their images have been misappropriated, and thus can report, as many 
have done in their comments, that up to 90% of online uses of their works are unauthorized. 
Accordingly, I must respectfully disagree with the Report’s stated assumption that, at least with 
respect to visual works, a system to collect fees would have “no one to distribute them to, potentially 
undermining the value of the whole enterprise.” When currently marketable visual works are used, 
the artists will show up and will collect their fees. Any unclaimed fees would not be wasted; they 
could be used to support the Notice of Use system and other administrative costs. 
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• A Notice of Use must include an image 
 
The recommended Notice of Use process would require a potential user of an “orphan” work to 
submit a notice to the Copyright Office. Although the Report is noncommittal about public access to 
such notices, presumably the purpose of this notice would be to give copyright owners an 
opportunity to claim their ownership and stop a proposed use. However, the proposed notice would 
require only a “description of the work,” not an image. For the same reasons that a text-based search 
of the registry will not find a particular image, text-based descriptions of images in a Notice of Use 
will not provide meaningful notice to copyright owners. For example, thousands of images could fit a 
description: “photo of the statue of liberty at dawn.” For the notice procedure to have any 
effectiveness, notices regarding proposed use of a purported “orphan” work must include an actual 
image of the work. 
 
• Artists must have full recourse to infringement remedies 
 
The recommended orphan works legislation proposes that when an artist responds to a Notice of 
Use with a Notice of Claim of Infringement, the user must negotiate for reasonable compensation. 
Statutory damages and attorneys’ fees would not be available, and injunctive relief would not be 
available when a user makes a derivative work (meaning, the user adds a significant amount of his 
own creative expression), except where the derivative work would harm the artist’s reputation.  
 
The rationale for these limitations on remedies is based on the same flawed assumption that, because 
a “diligent search” did not find the copyright owner, the work will not have been licensed for a long 
time, and thus there is little  harm to the copyright owner’s market. For visual works, this assumption 
is wrong. As discussed above, the image may already have been licensed to another entity for 
exclusive use, which can include exclusive rights to create derivative works. Accordingly, injunctive 
relief should not be limited to instances where the use harms the artist’s reputation. An artist should 
have full rights to control all uses of her work to adequately protect the the market for professional 
artwork. 
 
Final thoughts 
 
Copyright exists not only to ensure public access to creative works, but also to sustain professional 
authorship. Professional artists are already struggling to survive in the new digital paradigm, in which 
their works are more easily copied and more easily disseminated without accreditation than other 
types of works. Registration and cost barriers prevent artists from enforcing their rights. There is no 
evidence of a strong public need to make the entire category of visual works completely available for 
appropriation as orphan works – and such legislation would create even greater harm to professional 
livelihoods. Instead, there is a strong need to improve the ability of artists to redress the already 
rampant infringements of visual works enabled by digital and online copying. 
 


Respectfully submitted, 
 


 
Linda Joy Kattwinkel 
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Maria Pallante 


Register of Copyrights  


U.S. Copyright Office  


101Independence Ave. S.E.  


Washington, DC 20559-6000  


 


RE: Notice of Inquiry, Copyright Office, Library of Congress  


Copyright Protection for Certain Visual Works (Docket No. 2015-01)  


 


 


Dear Ms. Pallante and the Copyright Office Staff: 


 


Thank you for allowing me to respond to the special Notice of Inquiry. 


As a professional medical illustrator, I am continually working at improving my craft and 


my knowledge so that my efforts are rewarded in a just and free marketplace protected by 


law. My clients value my work and insights, but I must continually advocate for myself 


in the face of corporate interests who wish to circumvent the law for their own interests 


and appropriate my images without my consent or compensation.  


 


Having such attacks to my rights now showing up in the guise of Orphan Works 


legislation yet again is disconcerting and the need to respond is taking me away from my 


work, but it needs to be done. 


 


There was a question posed to us (professional Illustrators and other creatives) that I wish 


to address here: 


 


5. What other issues or challenges should the Office be aware of regarding 


    photographs, graphic artworks, and/or illustrations under the Copyright Act? 


 


It seems the greatest challenge I foresee is the abridgement of rights granted in Article 1, 


section 8 of the US Constitution by an act of Congress.  Although there may need to be a 


decision made concerning a limited number of intellectual properties that may have been 


‘orphaned’, this particular proposal does not offer a workable remedy for the individual 


creative but instead will instead create havoc for us and effectually turn our just and 


working marketplace into a free-for-all of “finders, keepers” with the finders being the 


corporations that are behind this proposal. 


 


The onus of finding the creator for a work thought to be ‘orphaned’ is rightfully on the 


party wishing to use it. It should never be considered that we as creators need to pay to 


play for each and every piece of work that comes from the talent God gave us. It is not 


that difficult to find us, but it is extremely hard for creatives to budget onerus fees and 


jump through the hoops that the proposal would impose. It would probably put some of 


us out of business or stop many brilliantly talented Americans from entering the fields 


that they were called to. 







The proposal as written is bad law. It redefines established business precepts that are 


accepted not only in the US but in most of the civilized world. This would put the 


creators in the US at a disadvantage in the world marketplace. Many of my clients for the 


last few years found my work and myself (was not difficult!) from overseas as well as 


domestically. I believe that they would no longer seek mine or my colleagues’ efforts if 


the United States of America created unique and unfavorable laws that threw the 


marketplace for our creations into the uncertainty that shall occur should this proposal be 


enacted.  


 


This whole affair has been looked at before several times in the recent past and justly 


defeated each time for its many flaws and unconstitutional infringements of our rights. 


That it come up again, not from we the creators that copyright laws are meant to protect, 


but from outside and deep-pocketed entities seeking to profit at our and our profession’s 


expense with the help from Congress is extremely disturbing because of its insidious 


indifference to settled and just law. That they do this knowingly is also an illegal activity 


in that it shall interfere with our lawful business relationships in order that they can 


intrude for their own profit without contributing. 


 


We need to do our work and be justly compensated. If we are infringed upon, we need to 


be able to redress the grievances under the good and just laws that have served us well to 


protect our rights. This proposal will take away these rights as well by eliminating our 


only protections from the worst infringers, that of fair compensation and penalties for 


law-breakers.  


 


I am no lawyer, only the best illustrator that I know how to be. I should not have to use a 


lawyer at every turn just to ply my vocation. That I need to do this and answer again 


these questions is a necessary effort on my part in hopes that a more correct solution be 


found for what should be a minor problem.  


 


Yours truly,  


Richard D. Weaver,  


Certified Medical Illustrator 








Maria Pallante, Register of Copyrights 
US Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01)
 
Dear Ms. Pallante and Copyright Office Staff:
 
Thank you for the opportunity to reply to the initial comments generated 
by the Visual Arts Notice of Inquiry. As a working artist/illustrator, I support 
the comments submitted by the Illustrators Partnership regarding the 
Constitutional issues raised by the proposed orphan works legislation.
 
Article 1, Section 8 of the Constitution grants artists the exclusive rights to 
our work. It is my understanding that those rights cannot be abridged except 
by a Constitutional amendment. Yet the orphan works proposals the 
Copyright Office has recommended to Congress wouldabridge those rights. 
I could never again enjoy the exclusive right to any work I create if anybody 
anywhere is allowed to exploit it at any time, for any reason (except fair 
use), without my knowledge or consent. Because "orphan works" legislation 
would not be limited to true orphaned work, it would convert every artist's 
exclusive right to a non-exclusive right. That would be a fundamental 
change to a Constitutional provision and I do not think Congress can legally 
alter the Constitution by means of a statute law.
 
The Fifth Amendment to the Constitution creates another serious conflict. 
It states that no citizen's private property "shall" be taken by the government 
for public use without "just compensation." The work I create is my private 
property: Article I, Section 8 has established that. So if government lacks the 
right to confiscate it without just compensation, I do not see how it can grant 
that right en masse to the public.
 
The logic behind the Constitution's Copyright Clause should be self-
evident: no individual can enter into any agreement to sell or license 
property - or dispose of it in any other fashion - unless he or she owns the 
property. To make the public part owner of every citizen's intellectual 
property - which is effectively what the proposed legislation would do - 
would make all contracts regarding the disposition of that property 
essentially meaningless. Orphan works infringements would therefore nullify 
millions of private business contracts between artists and the clients they've 
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licensed work to. 
 
When individuals knowingly interfere with the contracts or business 
affairs of others, it's called tortious interference and under the law 
there's a remedy for that. But here the interfering party would be the 
US government. Legislative immunity would, of course, exempt lawmakers 
from lawsuits for tortious interference. But by what right can they permit 
members of the public to interfere en masse with the contractual business 
affairs of each other on the slender premise that certain infringers may be 
ignorant of the economic or personal harm they're causing to strangers?
 
Proponents of the proposed legislation have stated that "good faith" 
infringers must be given "certainty" that if their infringements are detected, 
they will not be subject to penalties. And I agree that certainty in the markets 
is essential to the promotion of "Science and useful arts." Yet it is 
the current copyright system that provides certainty. Where creators 
exercise exclusive control over their rights and enter into voluntary 
agreements with known clients there is certainty all around. All parties 
understand the terms they've agreed to and with whom; and all parties are 
in a position to monitor mutual compliance.
 
By contrast, any legislation that voids an author's exclusive right would 
make it impossible for either creators or their clients to know who, where or 
on what terms any particular work is, has been or will be used by others. 
This would inflict total chaos in commercial markets. It would not only cause 
economic harm to creators, but to their clients across a broad swath of the 
economy. 
 
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, 
the Copyright Office states that it "takes [such] concerns seriously, but does 
not believe that they outweigh the benefits of comprehensive orphan works 
legislation..." 
 
Benefits? Benefits for whom? Not benefits for artists, who would lose their 
rights, but for infringers who would gain them! 
 
For the sake of guaranteeing certainty to infringers in the secondary rights 
market, the proposed legislation would create perpetual uncertainty for 
creators and their clients in the country's primary markets. This would be a 
total reversal of the principle of copyright as expressed in Article 1, Section 
8 of the Constitution; and with all due respect, a Constitutional provision 
cannot be reversed legally except by means of a Constitutional amendment.
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Thank you again for the opportunity to express these thoughts.
 
Sincerely, 
Kyle T. Webster
Illustrator and President of Kyle T. Webster, Inc.








October 1st, 2015 
 
Maria Pallante, Register of Copyrights 
US Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of 
Congress 
Copyright Protection for Certain Visual Works (Docket 
No. 2015-01) 
 
Dear Ms. Pallante and Copyright Office Staff: 
 
Thank you for the opportunity to reply to the initial 
comments generated by the Visual Arts Notice of 
Inquiry. As a working artist/illustrator, I support the 
comments submitted by the Illustrators Partnership 
regarding the Constitutional issues raised by the 
proposed orphan works legislation. 
 
Article 1, Section 8 of the Constitution grants 
artists the exclusive rights to our work. It is my 
understanding that those rights cannot be 
abridged except by a Constitutional 
amendment. Yet the orphan works proposals the 
Copyright Office has recommended to 
Congress would abridge those rights. I could never 
again enjoy the exclusive right to any work I create if 







anybody anywhere is allowed to exploit it at any time, 
for any reason (except fair use), without my 
knowledge or consent. Because "orphan works" 
legislation would not be limited to true orphaned work, 
it would degrade every artist's exclusive right to a non-
exclusive right. That would be a fundamental change 
to a Constitutional provision and I do not think 
Congress can legally alter the Constitution by means 
of a statute law. 
 
The Fifth Amendment to the Constitution creates 
another serious conflict. It states that no citizen's 
private property "shall" be taken by the 
government for public use without "just 
compensation." The work I create is my private 
property: Article I, Section 8 has established that. So if 
government lacks the right to confiscate it without just 
compensation, I do not see how it can grant that right 
en masse to the public. 
 
The logic behind the Constitution's Copyright Clause 
should be self-evident: no individual can enter into 
any agreement to sell or license property – or dispose 
of it in any other fashion – unless he or she owns the 
property. To make the public part owner of every 
citizen's intellectual property – which is effectively 
what the proposed legislation would do – would make 
all contracts regarding the disposition of that property 
essentially meaningless. Orphan works infringements 







would therefore nullify millions of private business 
contracts between artists and the clients they've 
licensed work to. 
 
When individuals knowingly interfere with the 
contracts or business affairs of others, it's 
called tortious interference and under the law there's a 
remedy for that. But here the interfering party would 
be the US government. Legislative immunity would, of 
course, exempt lawmakers from lawsuits for tortious 
interference. But by what right can they permit 
members of the public to interfere en masse with the 
contractual business affairs of each other on the 
slender premise that certain infringers may be 
ignorant of the economic or personal harm they're 
causing to strangers? 
 
Proponents of the proposed legislation have stated 
that "good faith" infringers must be given "certainty" 
that if their infringements are detected, they will not be 
subject to penalties. And I agree that certainty in the 
markets is essential to the promotion of "Science and 
useful arts."Yet it is the current copyright system that 
provides certainty. Where creators exercise exclusive 
control over their rights and enter into voluntary 
agreements with known clients there is certainty all 
around. All parties understand the terms they've 
agreed to and with whom; and all parties are in a 
position to monitor mutual compliance. 







 
By contrast, any legislation that voids an author's 
exclusive right would make it impossible for either 
creators or their clients to know who, where or on 
what terms any particular work is, has been or will be 
used by others. This would inflict total chaos in 
commercial markets. It would not only cause 
economic harm to creators, but to their clients across 
a broad swath of the economy. 
 
On pages 50-51 of its 2015 Report on Orphan Works 
and Mass Digitization, the Copyright Office states that 
it “takes [such] concerns seriously, but does not 
believe that they outweigh the benefits of 
comprehensive orphan works legislation...” 
 
Benefits? Benefits for whom? Not benefits for artists, 
who would lose their rights, but for infringers who 
would gain them! 
 
For the sake of guaranteeing certainty to the sub-
class of infringers in the secondary rights market, 
the proposed legislation would create perpetual 
uncertainty for creators and their clients in the 
country's primary markets. This would be a total 
reversal of the principle of copyright as 
expressed in Article 1, Section 8 of the 
Constitution; and with all due respect, a 
Constitutional provision cannot be reversed 







legally except by means of a Constitutional 
amendment. 
 
Thank you again for the opportunity to express these 
thoughts. 
 
Sincerely, 
  
Alissa Creno 








September 28, 2015  
  
Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
  
Dear Ms. Pallante and Copyright Office Staff: 
  
Thank you for the opportunity to reply to the initial comments generated by the Visual Arts Notice of Inquiry. As a 
working artist/illustrator, I support the comments submitted by the Illustrators Partnership regarding the 
Constitutional issues raised by the proposed orphan works legislation. 
  
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It is my understanding that those 
rights cannot be abridged except by a Constitutional amendment. Yet the orphan works proposals the Copyright 
Office has recommended to Congress would abridge those rights. I could never again enjoy the exclusive right to any 
work I create if anybody anywhere is allowed to exploit it at any time, for any reason (except fair use), without my 
knowledge or consent. Because "orphan works" legislation would not be limited to true orphaned work, it would 
convert every artist's exclusive right to a non-exclusive right. That would be a fundamental change to a Constitutional 
provision and I do not think Congress can legally alter the Constitution by means of a statute law. 
  
The Fifth Amendment to the Constitution creates another serious conflict. It states that no citizen's private property 
"shall" be taken by the government for public use without "just compensation." The work I create is my private 
property: Article I, Section 8 has established that. So if government lacks the right to confiscate it without just 
compensation, I do not see how it can grant that right en masse to the public. 
  
The logic behind the Constitution's Copyright Clause should be self-evident: no individual can enter into any 
agreement to sell or license property - or dispose of it in any other fashion - unless he or she owns the property. To 
make the public part owner of every citizen's intellectual property - which is effectively what the proposed legislation 
would do - would make all contracts regarding the disposition of that property essentially meaningless. Orphan works 
infringements would therefore nullify millions of private business contracts between artists and the clients they've 
licensed work to.  
  
When individuals knowingly interfere with the contracts or business affairs of others, it's called tortious interference 
and under the law there's a remedy for that. But here the interfering party would be the US government. Legislative 
immunity would, of course, exempt lawmakers from lawsuits for tortious interference. But by what right can they 
permit members of the public to interfere en masse with the contractual business affairs of each other on the slender 
premise that certain infringers may be ignorant of the economic or personal harm they're causing to strangers? 
  
Proponents of the proposed legislation have stated that "good faith" infringers must be given "certainty" that if their 
infringements are detected, they will not be subject to penalties. And I agree that certainty in the markets is essential 
to the promotion of "Science and useful arts." Yet it is the current copyright system that provides certainty. Where 
creators exercise exclusive control over their rights and enter into voluntary agreements with known clients there is 
certainty all around. All parties understand the terms they've agreed to and with whom; and all parties are in a 
position to monitor mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive right would make it impossible for either creators or their 
clients to know who, where or on what terms any particular work is, has been or will be used by others. This 
would inflict total chaos in commercial markets. It would not only cause economic harm to creators, but to their 
clients across a broad swath of the economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the Copyright Office states that it "takes 
[such] concerns seriously, but does not believe that they outweigh the benefits of comprehensive orphan works 
legislation..."  
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Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for infringers who would gain 
them!  
  
For the sake of guaranteeing certainty to infringers in the secondary rights market, the proposed legislation would 
create perpetual uncertainty for creators and their clients in the country's primary markets. This would be a total 
reversal of the principle of copyright as expressed in Article 1, Section 8 of the Constitution; and with all due respect, 
a Constitutional provision cannot be reversed legally except by means of a Constitutional amendment. 
  
Thank you again for the opportunity to express these thoughts. 
  
Sincerely,  
John Anderson Jr. 








September 28, 2015  
  
Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
  
Dear Ms. Pallante and Copyright Office Staff: 
  
Thank you for the opportunity to reply to the initial comments generated by the Visual Arts Notice of 
Inquiry. As a working artist/illustrator, I support the comments submitted by the Illustrators Partnership 
regarding the Constitutional issues raised by the proposed orphan works legislation. 
  
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It is my 
understanding that those rights cannot be abridged except by a Constitutional amendment. Yet the 
orphan works proposals the Copyright Office has recommended to Congress would abridge those rights. I 
could never again enjoy the exclusive right to any work I create if anybody anywhere is allowed to exploit 
it at any time, for any reason (except fair use), without my knowledge or consent. Because "orphan 
works" legislation would not be limited to true orphaned work, it would convert every artist's exclusive right 
to a non-exclusive right. That would be a fundamental change to a Constitutional provision and I do not 
think Congress can legally alter the Constitution by means of a statute law. 
  
The Fifth Amendment to the Constitution creates another serious conflict. It states that no citizen's 
private property "shall" be taken by the government for public use without "just compensation." The work I 
create is my private property: Article I, Section 8 has established that. So if government lacks the right to 
confiscate it without just compensation, I do not see how it can grant that right en masse to the public. 
  
The logic behind the Constitution's Copyright Clause should be self-evident: no individual can enter 
into any agreement to sell or license property - or dispose of it in any other fashion - unless he or she 
owns the property. To make the public part owner of every citizen's intellectual property - which is 
effectively what the proposed legislation would do - would make all contracts regarding the disposition of 
that property essentially meaningless. Orphan works infringements would therefore nullify millions of 
private business contracts between artists and the clients they've licensed work to.  
  
When individuals knowingly interfere with the contracts or business affairs of others, it's called 
tortious interference and under the law there's a remedy for that. But here the interfering party 
would be the US government. Legislative immunity would, of course, exempt lawmakers from lawsuits 
for tortious interference. But by what right can they permit members of the public to interfere en masse 
with the contractual business affairs of each other on the slender premise that certain infringers may be 
ignorant of the economic or personal harm they're causing to strangers? 
  
Proponents of the proposed legislation have stated that "good faith" infringers must be given "certainty" 
that if their infringements are detected, they will not be subject to penalties. And I agree that certainty in 
the markets is essential to the promotion of "Science and useful arts." Yet it is the current copyright 
system that provides certainty. Where creators exercise exclusive control over their rights and enter into 
voluntary agreements with known clients there is certainty all around. All parties understand the terms 
they've agreed to and with whom; and all parties are in a position to monitor mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive right would make it impossible for either 
creators or their clients to know who, where or on what terms any particular work is, has been or will be 
used by others. This would inflict total chaos in commercial markets. It would not only cause economic 
harm to creators, but to their clients across a broad swath of the economy.  
  







On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the Copyright Office states 
that it "takes [such] concerns seriously, but does not believe that they outweigh the benefits of 
comprehensive orphan works legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for infringers who 
would gain them!  
  
For the sake of guaranteeing certainty to infringers in the secondary rights market, the proposed 
legislation would create perpetual uncertainty for creators and their clients in the country's primary 
markets. This would be a total reversal of the principle of copyright as expressed in Article 1, Section 8 of 
the Constitution; and with all due respect, a Constitutional provision cannot be reversed legally except by 
means of a Constitutional amendment. 
 
I wanted to draft my own letter but after reading the above comments they do a better job of addressing 
the issues than I would. I wholeheartedly agree with the what they express.  
  
Thank you again for the opportunity to express these thoughts. 
  
Sincerely,  
Ron Wilson 
Ron Wilson Illustration & Design 
 
 
 








 
 


 
 
September 28, 2015  
  
Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
  
Dear Ms. Pallante and Copyright Office Staff: 
  
Thank you for the opportunity to reply to the initial comments generated by the Visual 
Arts Notice of Inquiry. As a working artist/illustrator, I support the comments submitted 
by the Illustrators Partnership regarding the Constitutional issues raised by the 
proposed orphan works legislation. 
  
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. 
It is my understanding that those rights cannot be abridged except by a Constitutional 
amendment. Yet the orphan works proposals the Copyright Office has recommended 
to Congress would abridge those rights. I could never again enjoy the exclusive right 
to any work I create if anybody anywhere is allowed to exploit it at any time, for any 
reason (except fair use), without my knowledge or consent. Because "orphan works" 
legislation would not be limited to true orphaned work, it would convert every artist's 
exclusive right to a non-exclusive right. That would be a fundamental change to a 
Constitutional provision and I do not think Congress can legally alter the Constitution 
by means of a statute law. 
  
The Fifth Amendment to the Constitution creates another serious conflict. It states 
that no citizen's private property "shall" be taken by the government for public use 
without "just compensation." The work I create is my private property: Article I, Section 
8 has established that. So if government lacks the right to confiscate it without just 
compensation, I do not see how it can grant that right en masse to the public. 
  
The logic behind the Constitution's Copyright Clause should be self-evident: no 
individual can enter into any agreement to sell or license property - or dispose of it in 
any other fashion - unless he or she owns the property. To make the public part owner 
of every citizen's intellectual property - which is effectively what the proposed 
legislation would do - would make all contracts regarding the disposition of that 
property essentially meaningless. Orphan works infringements would therefore nullify 
millions of private business contracts between artists and the clients they've licensed 
work to.  
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When individuals knowingly interfere with the contracts or business affairs of 
others, it's called tortious interference and under the law there's a remedy for 
that. But here the interfering party would be the US government. Legislative 
immunity would, of course, exempt lawmakers from lawsuits for tortious interference. 
But by what right can they permit members of the public to interfere en masse with the 
contractual business affairs of each other on the slender premise that certain 
infringers may be ignorant of the economic or personal harm they're causing to 
strangers? 
  
Proponents of the proposed legislation have stated that "good faith" infringers must be 
given "certainty" that if their infringements are detected, they will not be subject to 
penalties. And I agree that certainty in the markets is essential to the promotion of 
"Science and useful arts." Yet it is the current copyright system that provides 
certainty. Where creators exercise exclusive control over their rights and enter into 
voluntary agreements with known clients there is certainty all around. All parties 
understand the terms they've agreed to and with whom; and all parties are in a 
position to monitor mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive right would make it 
impossible for either creators or their clients to know who, where or on what terms any 
particular work is, has been or will be used by others. This would inflict total chaos in 
commercial markets. It would not only cause economic harm to creators, but to their 
clients across a broad swath of the economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the 
Copyright Office states that it "takes [such] concerns seriously, but does not believe 
that they outweigh the benefits of comprehensive orphan works legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but 
for infringers who would gain them!  
  
For the sake of guaranteeing certainty to infringers in the secondary rights market, the 
proposed legislation would create perpetual uncertainty for creators and their clients in 
the country's primary markets. This would be a total reversal of the principle of 
copyright as expressed in Article 1, Section 8 of the Constitution; and with all due 
respect, a Constitutional provision cannot be reversed legally except by means of a 
Constitutional amendment. 
  
Thank you again for the opportunity to express these thoughts. 
  
Sincerely,  
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September 28, 2015  
  
Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
  
Dear Ms. Pallante and Copyright Office Staff: 
  
Thank you for the opportunity to reply to the initial comments generated by the 
Visual Arts Notice of Inquiry. As a working illustrator, I support the comments 
submitted by the Illustrators Partnership regarding the Constitutional issues 
raised by the proposed orphan works legislation. 
  
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our 
work. It is my understanding that those rights cannot be abridged except by a 
Constitutional amendment. Yet the orphan works proposals the Copyright Office 
has recommended to Congress wouldabridge those rights. I could never again 
enjoy the exclusive right to any work I create if anybody anywhere is allowed to 
exploit it at any time, for any reason (except fair use), without my knowledge or 
consent. Because "orphan works" legislation would not be limited to true 
orphaned work, it would convert every artist's exclusive right to a non-exclusive 
right. That would be a fundamental change to a Constitutional provision and I do 
not think Congress can legally alter the Constitution by means of a statute law. 
  
The Fifth Amendment to the Constitution creates another serious conflict. It 
states that no citizen's private property "shall" be taken by the government for 
public use without "just compensation." The work I create is my private property: 
Article I, Section 8 has established that. So if government lacks the right to 
confiscate it without just compensation, I do not see how it can grant that right en 
masse to the public. 
  
The logic behind the Constitution's Copyright Clause should be self-evident: no 
individual can enter into any agreement to sell or license property - or dispose of 
it in any other fashion - unless he or she owns the property. To make the public 
part owner of every citizen's intellectual property - which is effectively what the 
proposed legislation would do - would make all contracts regarding the 
disposition of that property essentially meaningless. Orphan works infringements 
would therefore nullify millions of private business contracts between artists and 
the clients they've licensed work to.  
  
When individuals knowingly interfere with the contracts or business affairs of 
others, it's called tortious interference and under the law there's a remedy for 







that. But here the interfering party would be the US government. Legislative 
immunity would, of course, exempt lawmakers from lawsuits for tortious 
interference. But by what right can they permit members of the public to interfere 
en masse with the contractual business affairs of each other on the slender 
premise that certain infringers may be ignorant of the economic or personal harm 
they're causing to strangers? 
  
Proponents of the proposed legislation have stated that "good faith" infringers 
must be given "certainty" that if their infringements are detected, they will not be 
subject to penalties. And I agree that certainty in the markets is essential to the 
promotion of "Science and useful arts." Yet it is the current copyright system that 
provides certainty. Where creators exercise exclusive control over their rights 
and enter into voluntary agreements with known clients there is certainty all 
around. All parties understand the terms they've agreed to and with whom; and 
all parties are in a position to monitor mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive right would make it 
impossible for either creators or their clients to know who, where or on what 
terms any particular work is, has been or will be used by others. This would inflict 
total chaos in commercial markets. It would not only cause economic harm to 
creators, but to their clients across a broad swath of the economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the 
Copyright Office states that it "takes [such] concerns seriously, but does not 
believe that they outweigh the benefits of comprehensive orphan works 
legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, 
but for infringers who would gain them!  
  
For the sake of guaranteeing certainty to infringers in the secondary rights 
market, the proposed legislation would create perpetual uncertainty for creators 
and their clients in the country's primary markets. This would be a total reversal 
of the principle of copyright as expressed in Article 1, Section 8 of the 
Constitution; and with all due respect, a Constitutional provision cannot be 
reversed legally except by means of a Constitutional amendment. 
  
Thank you- 
  
Sincerely,  
 
GERRY O'NEILL 
 
Gerry O'Neill Illustration 
http://www.gerryoneill.com 
606 Preston Andrews Road 







Bahama, NC 27503 
 
919-471-9115 
gerryoneill@mindspring.com 
 
 
 
 
 








September 28, 2015 
 
Maria Pallante, Register of Copyrights 
US Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01)
 
Dear Ms. Pallante and Copyright Office Staff:
 
Thank you for the opportunity to reply to the initial comments generated 
by the Visual Arts Notice of Inquiry. As a working artist/illustrator, I support 
the comments submitted by the Illustrators Partnership regarding the 
Constitutional issues raised by the proposed orphan works legislation.
 
Article 1, Section 8 of the Constitution grants artists the exclusive rights to 
our work. It is my understanding that those rights cannot be abridged except 
by a Constitutional amendment. Yet the orphan works proposals the 
Copyright Office has recommended to Congress would abridge those rights. 
I could never again enjoy the exclusive right to any work I create if anybody 
anywhere is allowed to exploit it at any time, for any reason (except fair 
use), without my knowledge or consent. Because "orphan works" legislation 
would not be limited to true orphaned work, it would convert every artist's 
exclusive right to a non-exclusive right. That would be a fundamental 
change to a Constitutional provision and I do not think Congress can legally 
alter the Constitution by means of a statute law.
 
The Fifth Amendment to the Constitution creates another serious conflict. 
It states that no citizen's private property "shall" be taken by the government 
for public use without "just compensation." The work I create is my private 
property: Article I, Section 8 has established that. So if government lacks the 
right to confiscate it without just compensation, I do not see how it can grant 
that right en masse to the public.
 
The logic behind the Constitution's Copyright Clause should be self-
evident: no individual can enter into any agreement to sell or license 
property - or dispose of it in any other fashion - unless he or she owns the 
property. To make the public part owner of every citizen's intellectual 
property - which is effectively what the proposed legislation would do - 
would make all contracts regarding the disposition of that property 
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essentially meaningless. Orphan works infringements would therefore nullify 
millions of private business contracts between artists and the clients they've 
licensed work to. 
 
When individuals knowingly interfere with the contracts or business 
affairs of others, it's called tortious interference and under the law 
there's a remedy for that. But here the interfering party would be the 
US government. Legislative immunity would, of course, exempt lawmakers 
from lawsuits for tortious interference. But by what right can they permit 
members of the public to interfere en masse with the contractual business 
affairs of each other on the slender premise that certain infringers may be 
ignorant of the economic or personal harm they're causing to strangers?
 
Proponents of the proposed legislation have stated that "good faith" 
infringers must be given "certainty" that if their infringements are detected, 
they will not be subject to penalties. And I agree that certainty in the markets 
is essential to the promotion of "Science and useful arts." Yet it is 
the current copyright system that provides certainty. Where creators 
exercise exclusive control over their rights and enter into voluntary 
agreements with known clients there is certainty all around. All parties 
understand the terms they've agreed to and with whom; and all parties are 
in a position to monitor mutual compliance.
 
By contrast, any legislation that voids an author's exclusive right would 
make it impossible for either creators or their clients to know who, where or 
on what terms any particular work is, has been or will be used by others. 
This would inflict total chaos in commercial markets. It would not only cause 
economic harm to creators, but to their clients across a broad swath of the 
economy. 
 
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, 
the Copyright Office states that it "takes [such] concerns seriously, but does 
not believe that they outweigh the benefits of comprehensive orphan works 
legislation..." 
 
Benefits? Benefits for whom? Not benefits for artists, who would lose their 
rights, but for infringers who would gain them! 
 
For the sake of guaranteeing certainty to infringers in the secondary rights 
market, the proposed legislation would create perpetual uncertainty for 
creators and their clients in the country's primary markets. This would be a 
total reversal of the principle of copyright as expressed in Article 1, Section 
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8 of the Constitution; and with all due respect, a Constitutional provision 
cannot be reversed legally except by means of a Constitutional amendment.
 
Thank you again for the opportunity to express these thoughts.
 
Sincerely, 
Katherine Plunket Versluys
2256 Adial Road
Faber, Virginia
22938








September 28, 2015  
  
Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
  
Dear Ms. Pallante and Copyright Office Staff: 
  
Thank you for the opportunity to reply to the initial comments generated by the Visual 
Arts Notice of Inquiry. As a working artist/illustrator, I support the comments submitted 
by the Illustrators Partnership regarding the Constitutional issues raised by the 
proposed orphan works legislation. 
  
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It 
is my understanding that those rights cannot be abridged except by a Constitutional 
amendment. Yet the orphan works proposals the Copyright Office has recommended to 
Congress would abridge those rights. I could never again enjoy the exclusive right to 
any work I create if anybody anywhere is allowed to exploit it at any time, for any reason 
(except fair use), without my knowledge or consent. Because "orphan works" legislation 
would not be limited to true orphaned work, it would convert every artist's exclusive right 
to a non-exclusive right. That would be a fundamental change to a Constitutional 
provision and I do not think Congress can legally alter the Constitution by means of a 
statute law. 
  
The Fifth Amendment to the Constitution creates another serious conflict. It states that 
no citizen's private property "shall" be taken by the government for public use without 
"just compensation." The work I create is my private property: Article I, Section 8 has 
established that. So if government lacks the right to confiscate it without just 
compensation, I do not see how it can grant that right en masse to the public. 
  
The logic behind the Constitution's Copyright Clause should be self-evident: no 
individual can enter into any agreement to sell or license property - or dispose of it in 
any other fashion - unless he or she owns the property. To make the public part owner 
of every citizen's intellectual property - which is effectively what the proposed legislation 
would do - would make all contracts regarding the disposition of that property essentially 
meaningless. Orphan works infringements would therefore nullify millions of private 
business contracts between artists and the clients they've licensed work to.  
  
When individuals knowingly interfere with the contracts or business affairs of 
others, it's called tortious interference and under the law there's a remedy for 
that. But here the interfering party would be the US government. Legislative 
immunity would, of course, exempt lawmakers from lawsuits for tortious interference. 
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http://r20.rs6.net/tn.jsp?f=001XC9C75ADF48UohfECxU2dJ0rbBr6R79JCmTd-xmgWy6uCeRh9sisj8GA3B5wGMMQ2WEf05GAcA6BfH9-UppgvlfUuaq4EIzikKusXJ1BqiywU_J_kd8Ck4bey2x4tFr_mGnESMTLCTWONe-rv7CLXvDBs0-2q3SHWr7troK0ER0MUmlKN8xoFyfyHTsxnwJVDoVMCej8raX60w7_RwJUEg==&c=pAvlXrjh4pBcGaSdpsD0GARor5X7bGDLH2sqfUlqk5iS84aBEr2ErQ==&ch=6Zalv-IAEw3nSPH_pbLlDozcD7mJgVv65VBEymu7DhtKTD0WTmvynA==





But by what right can they permit members of the public to interfere en masse with the 
contractual business affairs of each other on the slender premise that certain infringers 
may be ignorant of the economic or personal harm they're causing to strangers? 
  
Proponents of the proposed legislation have stated that "good faith" infringers must be 
given "certainty" that if their infringements are detected, they will not be subject to 
penalties. And I agree that certainty in the markets is essential to the promotion of 
"Science and useful arts." Yet it is the current copyright system that provides 
certainty. Where creators exercise exclusive control over their rights and enter into 
voluntary agreements with known clients there is certainty all around. All parties 
understand the terms they've agreed to and with whom; and all parties are in a position 
to monitor mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive right would make it 
impossible for either creators or their clients to know who, where or on what terms any 
particular work is, has been or will be used by others. This would inflict total chaos in 
commercial markets. It would not only cause economic harm to creators, but to their 
clients across a broad swath of the economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the 
Copyright Office states that it "takes [such] concerns seriously, but does not believe that 
they outweigh the benefits of comprehensive orphan works legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for 
infringers who would gain them!  
  
For the sake of guaranteeing certainty to infringers in the secondary rights market, the 
proposed legislation would create perpetual uncertainty for creators and their clients in 
the country's primary markets. This would be a total reversal of the principle of copyright 
as expressed in Article 1, Section 8 of the Constitution; and with all due respect, a 
Constitutional provision cannot be reversed legally except by means of a Constitutional 
amendment. 
  
Thank you again for the opportunity to express these thoughts. 
  
Sincerely,  
Dale Glasgow 
www.daleglasgwo.com 
dale@daleglasgow.com 
540-286-2539 



http://r20.rs6.net/tn.jsp?f=001XC9C75ADF48UohfECxU2dJ0rbBr6R79JCmTd-xmgWy6uCeRh9sisj6yVmcYGvSJrgCGSnJ2Xf5mbcpxer1uBA6XsUa3c279knqK27ZYzqsHujtn4APRiM6_DIWtGsf249T2Krin3Fs7QrT4FfuFnbfjrEmG15IsVotyS_qA1wHizBQ83mxvNGaWGhV0Txtld1OE8fEzXQ7Q4eoMuvgeKLWr37T_hdf4S&c=pAvlXrjh4pBcGaSdpsD0GARor5X7bGDLH2sqfUlqk5iS84aBEr2ErQ==&ch=6Zalv-IAEw3nSPH_pbLlDozcD7mJgVv65VBEymu7DhtKTD0WTmvynA==
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September 28, 2015  
  
Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
  
Dear Ms. Pallante and Copyright Office Staff: 
  
Thank you for the opportunity to reply to the initial comments generated by the Visual Arts Notice of 
Inquiry. As a working artist/illustrator, I support the comments submitted by the Illustrators Partnership 
regarding the Constitutional issues raised by the proposed orphan works legislation. 
  
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It is my 
understanding that those rights cannot be abridged except by a Constitutional amendment. Yet the 
orphan works proposals the Copyright Office has recommended to Congress would abridge those rights. 
I could never again enjoy the exclusive right to any work I create if anybody anywhere is allowed to 
exploit it at any time, for any reason (except fair use), without my knowledge or consent. Because 
"orphan works" legislation would not be limited to true orphaned work, it would convert every artist's 
exclusive right to a non-exclusive right. That would be a fundamental change to a Constitutional 
provision and I do not think Congress can legally alter the Constitution by means of a statute law. 
  
The Fifth Amendment to the Constitution creates another serious conflict. It states that no citizen's 
private property "shall" be taken by the government for public use without "just compensation." The 
work I create is my private property: Article I, Section 8 has established that. So if government lacks the 
right to confiscate it without just compensation, I do not see how it can grant that right en masse to the 
public. 
  
The logic behind the Constitution's Copyright Clause should be self-evident: no individual can enter into 
any agreement to sell or license property - or dispose of it in any other fashion - unless he or she owns 
the property. To make the public part owner of every citizen's intellectual property - which is effectively 
what the proposed legislation would do - would make all contracts regarding the disposition of that 
property essentially meaningless. Orphan works infringements would therefore nullify millions of 
private business contracts between artists and the clients they've licensed work to.  
  
When individuals knowingly interfere with the contracts or business affairs of others, it's called tortious 
interference and under the law there's a remedy for that. But here the interfering party would be the US 
government. Legislative immunity would, of course, exempt lawmakers from lawsuits for tortious 
interference. But by what right can they permit members of the public to interfere en masse with the 







contractual business affairs of each other on the slender premise that certain infringers may be ignorant 
of the economic or personal harm they're causing to strangers? 
  
Proponents of the proposed legislation have stated that "good faith" infringers must be given "certainty" 
that if their infringements are detected, they will not be subject to penalties. And I agree that certainty in 
the markets is essential to the promotion of "Science and useful arts."Yet it is the current copyright 
system that provides certainty. Where creators exercise exclusive control over their rights and enter into 
voluntary agreements with known clients there is certainty all around. All parties understand the terms 
they've agreed to and with whom; and all parties are in a position to monitor mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive right would make it impossible for either 
creators or their clients to know who, where or on what terms any particular work is, has been or will be 
used by others. This would inflict total chaos in commercial markets. It would not only cause economic 
harm to creators, but to their clients across a broad swath of the economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the Copyright Office states 
that it "takes [such] concerns seriously, but does not believe that they outweigh the benefits of 
comprehensive orphan works legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for infringers who 
would gain them!  
  
For the sake of guaranteeing certainty to infringers in the secondary rights market, the proposed 
legislation would create perpetual uncertainty for creators and their clients in the country's primary 
markets. This would be a total reversal of the principle of copyright as expressed in Article 1, Section 8 
of the Constitution; and with all due respect, a Constitutional provision cannot be reversed legally except 
by means of a Constitutional amendment. 
  
Thank you again for the opportunity to express these thoughts. 
  
Sincerely, 


  
Gregory L. Newbold 
President & Chief Creative Officer 
Bold Strokes Illustration, Inc. 
 
 
 








donnajoslyn

Sticky Note

Dear Ms. Pallante and the Copyright Office Staff:I am including the Illustrators' Partnership letter because I agree with it, and it says it better than I could.As an independent artist, I count on the bit of copyright protection that I have. As it stands, theft of work is common. Pictures of work are taken at shows, and images are lifted online, sometimes by people who don't know any better - but often by companies who know they can steal with impunity because they are better funded than an individual artist. The changes the law will make, allowing people to post stolen work online with no attribution, and then declare it unknown, or orphaned, and free for the taking, will make it even worse.Artists need the income from our work. It's in the interest of the state to have a healthy community of working artists. Allowing those who feed off our work without paying us, and making it easier for them to do so, rewards theft, and punishes honest creativity - and in the long run will narrow the creative stream.donna joslynVancouver WA
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July 17, 2015 


 


Maria Pallante 


Register of Copyrights 


U.S. Copyright Office 


101Independence Ave. S.E. 


Washington, DC 20559-6000  


 


RE: Notice of Inquiry, Copyright Office, Library of Congress        


Copyright Protection for Certain Visual Works  (Docket No. 2015-01) 


 


Dear Ms. Pallante and the Copyright Office Staff: 


 


Thank you for this special Notice of Inquiry. We deeply appreciate the opportunity 


you’ve afforded all artists to respond individually to the challenges we face as working 


professionals. In the interest of brevity, we’ll confine these comments to your question 


#5. We trust that our previous comments have already covered questions 1- 4, and as 


those comments are posted on the Copyright Office website, we’ll simply add links to 


them at the end of this letter. 


 


5. What other issues or challenges should the Office be aware of regarding 


photographs, graphic artworks, and/or illustrations under the Copyright Act? 


 


Because Article 1, Section 8 of the Constitution grants authors the exclusive rights to 


their work, it is our understanding that those rights cannot be abridged without a 


constitutional amendment. While we’re sure that the orphan works proposals the 
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Copyright Office has recommended to Congress are well-meaning, in the rough and 


tumble business world where we work, they would effectively abridge those rights. 


That’s because no author (or citizen, for that matter) could ever again enjoy the 


exclusive right to any work he or she creates if any other US citizen anywhere is 


allowed to exploit those same works at any time, for any reason (except fair use), 


without the authors’ knowledge or consent. The orphan works proposals under 


consideration would redefine millions of copyrighted works as orphans on the premise 


that some might be. Yet difficulty on the part of some user to find some author should 


be insufficient grounds for abridging the Constitutional rights of any US citizen. 


 


In addition to being a Constitutional right, copyright law is a business law. This is self-


evident from the language of the Three-Step Test. As you know, Article 9.2 of the 


Berne Convention places strict limits on the scope and reach of a member country’s 


exceptions to an author’s exclusive right. Those exceptions must be limited to certain 


special cases where the reproduction does not conflict with the author’s normal 


exploitation of the work and does not unreasonably prejudice the author’s legitimate 


interests. Orphan works infringements would nullify millions of private business 


contracts between authors and the clients they’ve licensed work to. This would not only 


cause economic harm to the authors, but to their clients as well. How many private 


parties will end up suing each other for breach of contract in hopes of making the other 


party pay for their loss simply because the government itself had passed a private 


property law breaching their contracts? 


 


When individuals knowingly interfere with the contracts or business affairs of others, 


it’s called tortious interference. “Tortious interference is a common law tort allowing a 


claim for damages against a defendant who wrongfully interferes with the plaintiiff’s 


contractual or business relationships.” 1  So in effect, the government would appear to 


                                                   
1 The Legal Information Institute of the Cornell University Law School   
    https://www.law.cornell.edu/wex/tortious_interference 
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be proposing a grant of blanket amnesty in advance to any infringer who interferes with 


the contractual or business relationships of millions of authors, small business owners 


and private parties, so long as the infringer believes he or she is acting in “good faith.” 


Legislative immunity may exempt lawmakers from lawsuits for tortious interference. 


But by what right can they permit members of the public to interfere en masse with the 


contractual business affairs of each other on the slender premise that certain infringers 


may be ignorant of the economic or personal harm they’re causing to strangers? 


 


The work any citizen creates is that citizen’s private property. Article 1, Section 8 has 


established that. And the Fifth Amendment to the Constitution states that a citizen’s 


private property “shall” not be taken by the government without “just 


compensation.” Legal theories aside, it makes little difference in the real world that 


orphan works recommendations would permit infringed authors to “come forward” 


after the fact in an effort to locate their infringers, track them down and either ask for 


payment or file a lawsuit. Once a work has been infringed, no author can successfully 


bargain for more money than the infringer is willing or able to pay. This moots the 


entire issue of “just compensation.” But if government lacks the right to confiscate an 


individual’s property without just compensation, by what mandate can it grant that 


right en masse to the public? 


 


The Copyright Office says that for purposes of orphan works infringement, “there 


should be no distinction as to whether a work is currently being exploited [by the 


author], or whether it was created decades ago.” No difference, perhaps, except to those 


working artists who rely on the licensing of their work – past and present – to make a 


living. Furthermore, since 1978, all authors (and citizens) have relied on the protections 


afforded them by the 1976 Copyright Act. That law provided each author automatic 


copyright protection for his or her work from the moment the work was created. Article 


1, Section 9 of the Constitution states that “No Bill of Attainder or ex post facto Law 


shall be passed” by Congress. Therefore any ex post facto legislation that permits the 
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infringement of work created since 1978 would seem to be abridging yet another 


Constitutional right. 


 


The Copyright Office has proposed that corporate interests be permitted to mass 


digitize the world’s copyrighted work, so long as it is limited to “non-profit educational 


or research purposes.” On its face, this would appear to be a charitable exception to 


Article 1, Section 8. But what provision in the Constitution permits the government to 


make the public a gift of certain citizens’ private property, even for charitable 


purposes? If this would not actually be a Bill of Attainder it would have the same 


effect. In addition, there is no guarantee that if mass digitization is permitted even on 


such narrow grounds, that certain special interests might not soon begin to lobby for a 


redefinition of what constitutes “education” and “research.” Nor does it account for the 


likelihood that various commercial entities will re-organize themselves as legal non-


profits for the specific purpose of infringing. Claiming that you are only supplying 


content for educational or research purposes could be a vast umbrella for sheltering a 


multitude of abuses. 


 


In addition to these risks, mass digitization risks harm to the authors whose work would 


be its target. Many of these artists have had to acquire specialized education and 


develop specialized skills through years of dedicated study and work. Medical, 


architectural, historical and general science illustrators, aviation artists and others are 


all required to produce work that not only meets high artistic standards, but is 


technically accurate as well. To make their work free to others on the premise that it 


serves educational or non-profit interests would rob them of the return on their 


investment of time, money, education and experience. And by permitting others to 


make use of their work as “derivatives,” government risks having the technical aspects 


of that work distorted, and with it, the true educational purposes it would purport to 


further.  
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Yet slippery-slope issues aside, in the real world we all know that many of the non-


profit educational and research organizations are among the best-endowed and most 


profitable institutions in the world. A college education is not free. The heads and staffs 


of these institutions rarely work pro bono. Nor are their independent suppliers legally 


obligated to supply their goods and services at their own expense. So why should the 


creators of intellectual property, many of whom are independent contractors with no 


other source of income, be targeted as exceptions? As with the broader aspects of the 


orphan works proposals, we’re afraid that mass digitization, even on these narrow 


grounds, would abridge the basic Constitutional protections cited here and would work 


against the mandate in Article 1, Section 8 for government to “promote [the] useful 


arts.” 


 


Mass digitization would violate every step of the Three-Step Test. By definition it 


would NOT limit exceptions to “certain special cases.” The Copyright Office has 


already acknowledged that. But by violating the first step, it would, by extension, 


violate the other two. There is simply no conceivable way to mass digitize even a 


narrow segment of the world’s intellectual property without prejudicing the economic 


and legitimate interests of at least some rightsholders. Are we to assume, then, that a 


law has passed muster if it only harms some innocent parties and not others?  And 


finally, ”[t]he three-step test may prove to be extremely important if any nations 


attempt to reduce the scope of copyright law, because unless the [World Trade 


Organization] decides that their modifications comply with the test, such states are 


likely to face trade sanctions.” 2 


 


The possibility of trade sanctions by foreign governments would be particularly acute 


in this case because the US proposals would permit the infringement of foreign work by 


American infringers. This would not only oblige non-US artists to file their entire lives’ 
                                                   


2 Entertainment Law Outline, Prof. John Kettle, Rutgers University, Newark, p.11    
   http://www.outlinedepot.com/schooloutlines.aspx?schoolid=182 
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work with American for-profit registries or see it potentially orphaned in the US; it 


would compel them to file lawsuits in American courts over infringements that would 


not be legal anywhere else in the world.  


 


We doubt that many foreign artists will be any more able to comply with the 


registration and enforcement provisions proposed for this legislation than would most 


American artists. And it’s unlikely that many of our country’s WTO trading partners 


would look the other way as their citizens are challenged to comply with a law unique 


to the US; especially if that law harms their economic interests in contradiction of 


Berne. These countries would be much more likely to retaliate. 


 


If this were to happen, it is not US lawmakers who would suffer the loss of money and 


rights, nor the corporate lawyers and legal scholars who have lobbied for these changes 


in the law. The victims would be the authors and private citizens whose creative work, 


both professional and private, would have slipped beyond their control and into the 


public domain where it could circulate in various permutations, perhaps forever, with 


an American orphaned work symbol still attached to it. 


 


A decade ago, when orphan works legislation was first proposed, we were told that it 


was necessary so that libraries and museums could digitize their collections of old work 


by unknown authors. We were told this was needed for archival and preservation 


purposes. But last year, at the Copyright Office Roundtables, attorneys for these 


institutions said that recent court decisions expanding the scope of fair use had virtually 


obviated the need for such legislation. 3 So if that’s the case, then the original 


                                                   
3 Comments of Jonathan Band, Library Copyright Alliance; and David Hansen, Digital Library 
Copyright Project, University of California, Berkley School of Law & Law Library, University of North 
Carolina School of Law; Transcript of the Orphan Works and Mass Digitization Roundtables; Session 1: 
“The Need for Legislation in Light of Recent Legal and Technological Developments”; March 10, 2014. 
 
Mr. Band: “[O]ur view for the library community…[is] that the fair use jurisprudence as it has evolved 
over the past 5 to 10 years, certainly since the last [2005] roundtable, has really diminished the need for 
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justification for orphan works legislation has vanished, and the terms of the Shawn 


Bentley Act would seem to serve no other purpose now than to permit the commercial 


infringement of work by living artists. And since that would abridge the Constitutional 


rights of authors guaranteed in Article 1, Section 8, we’re left to wonder what possible 


benefits accrue to society by incentivizing infringement at the expense of creation. 


 


Our position on this subject has not changed since 2006, when we testified before the 


Senate Intellectual Property Subcommittee: 


 


“We believe the orphan works problem can be and should be handled with carefully 


crafted, specific limited exemptions. A limited exemption could be tailored to solve 


family photo restoration and reproduction issues without otherwise gutting artists’ and 


photographers’ copyrights. Usage for genealogy research is probably already covered 


by fair use, but could rate an exemption if necessary. Limited exemptions could be 


                                                                                                                                                              
orphan works legislation. 
 
“We’ve always seen the problem largely as a gatekeeper problem, that the kinds of uses we wanted to 
make have always been fair use, that it was simply a matter of convincing our gatekeepers that it was fair 
use. But now with these recent cases, it’s a lot easier to do that. 
 
“And it’s not just the fair use cases, it’s the combination of the fair use cases plus the eBay decision in 
the Supreme Court concerning the standards for injunctive relief as now it is being applied. That was, of 
course, a patent case. Now its being applied in the copyright context. And so that reduces the problem of 
injunctive relief. And so from that perspective we think that the status quo is a pretty good place.” 
(pp.16-17) 
 
Mr. Hansen “[O]ver the course of the last year we’ve gone around and worked with and had 
conversations with over 150 different libraries and archives of all different varieties, large academic 
libraries, small local public libraries, small historical societies. 
 
“And the general sense that we’ve got from every group that we met with is that there’s increasing 
comfort with relying on fair use as a means of making orphan works available…we’ve heard the same 
rationale from all of those groups that Jonathan just talked about. There’s a strong sense that those uses 
that libraries and archives are making are transformative. And then for orphan works in particular within 
the collections there’s a strong argument that there’s very little market harm.” (pp. 19-
21) http://www.copyright.gov/orphan/transcript/0310LOC.pdf 
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designed for documentary filmmakers as well. Libraries and archives already have 


generous exemptions for their missions. If their missions are changing, they should 


abide by commercial usage of copyrights, instead of forcing authors to subsidize their 


for-profit ventures.” 4 


 


Once again we thank the Copyright Office for issuing this special Notice of Inquiry; 


and we ask you to please recommend to Congress that the House Judiciary 


Subcommittee conduct further hearings to take the direct testimony of artists, both 


visual artists and others, regarding the challenges that all creative authors face in the 


digital era.   


 


Respectfully submitted, 


 
Brad Holland, on behalf of my colleagues and of any visual artist who shares the 


concerns expressed here. 


  
Our responses to questions 1-4 are embodied in these previous comments: 
 
Remedies for Copyright Small Claims January 17, 2012:  
http://www.copyright.gov/docs/smallclaims/comments/27_ipa.pdf 
 
Orphan Works and Mass Digitization, Initial Comments February 3, 
2013: http://copyright.gov/orphan/comments/noi_10222012/Illustrators-Partnership-
America.pdf 
 
Orphan Works and Mass Digitization, Reply Comments March 6, 
2013: http://copyright.gov/orphan/comments/noi_11302012/IPA.pdf 
 
Orphan Works and Mass Digitization, Additional Comments, May 21, 
2014: http://copyright.gov/orphan/comments/Docket2012_12/American-Society-of-
Illustrators-Partnership%28ASIP%29.pdf 


                                                   
4 Senate Testimony of Brad Holland, Illustrators’ Partnership of America, April 6, 2006. 


       http://www.judiciary.senate.gov/imo/media/doc/Holland%20Testimony%20040606.pdf 
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October 1, 2015 
 
Maria Pallante  
 
Register of Copyrights  
 
U.S. Copyright Office  
 
101Independence Ave. S.E.  
 
Washington, DC 20559-6000 
 
Dear Ms. Pallante and the Copyright Office Staff: 
 
Thank you for the opportunity to respond individually to the challenges we face as working 
professionals. My name is Wai-Man Chan and I am a Master’s student in Biomedical Visualization at the 
University of Illinois at Chicago. I have an undergraduate degree in Psychology from the University of 
Miami as well. I have pursued art my whole life, but not until recently have I done so professionally. 
Before I began the master’s program, I exhibited at several student art shows in Miami. In my graduate 
career, I have won awards at the Association of Medical Illustrators 2015 meeting for two of my pieces.   
 
Copyright is a very important issue for me and all other artists. Our work is a reflection of our education 
and in my case, hundreds of thousands of dollars in education.  
 
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It is my 
understanding that those rights cannot be abridged except by a Constitutional amendment. Yet the 
orphan works proposals the Copyright Office has recommended to Congress would abridge those rights. 
I could never again enjoy the exclusive right to any work I create if anybody anywhere is allowed to 
exploit it at any time, for any reason (except fair use), without my knowledge or consent. Because 
"orphan works" legislation would not be limited to true orphaned work, it would convert every artist's 
exclusive right to a non-exclusive right. That would be a fundamental change to a Constitutional 
provision and I do not think Congress can legally alter the Constitution by means of a statute law. 
  
The Fifth Amendment to the Constitution creates another serious conflict. It states that no citizen's 
private property "shall" be taken by the government for public use without "just compensation." The 
work I create is my private property: Article I, Section 8 has established that. So if government lacks the 
right to confiscate it without just compensation, I do not see how it can grant that right en masse to the 
public. 
  
The logic behind the Constitution's Copyright Clause should be self-evident: no individual can enter 
into any agreement to sell or license property - or dispose of it in any other fashion - unless he or she 
owns the property. To make the public part owner of every citizen's intellectual property - which is 
effectively what the proposed legislation would do - would make all contracts regarding the disposition 
of that property essentially meaningless. Orphan works infringements would therefore nullify millions of 
private business contracts between artists and the clients they've licensed work to.  
  
When individuals knowingly interfere with the contracts or business affairs of others, it's 
called tortious interference and under the law there's a remedy for that. But here the interfering party 



http://r20.rs6.net/tn.jsp?f=001XC9C75ADF48UohfECxU2dJ0rbBr6R79JCmTd-xmgWy6uCeRh9sisj8GA3B5wGMMQxF_q09S5e5DI9TXXv71dDIp0BdkwcuqUZYgKWTfa9wP7pNDglG07MTO58OYIa1POYCPeoglt5spt3UpPCYZE6n8wo1PRMXNeHzYJN2xe7ECRb3sAhqYGhFjrOhTN8bFEvWWLcYn06y7sVkBo94VQP6rdLwk45o7X&c=wKVlOye3UrLcwB7a-m2uut_bP8SmrEEkpO_JhYp3bPs8lecuBuYhPQ==&ch=w9dZBQ6L1zsNqQuT-MhCaSyz0gRvJdcHirU14kdZPrlQPO5ZvDPUUg==

http://r20.rs6.net/tn.jsp?f=001XC9C75ADF48UohfECxU2dJ0rbBr6R79JCmTd-xmgWy6uCeRh9sisj8GA3B5wGMMQxF_q09S5e5DI9TXXv71dDIp0BdkwcuqUZYgKWTfa9wP7pNDglG07MTO58OYIa1POYCPeoglt5spt3UpPCYZE6n8wo1PRMXNeHzYJN2xe7ECRb3sAhqYGhFjrOhTN8bFEvWWLcYn06y7sVkBo94VQP6rdLwk45o7X&c=wKVlOye3UrLcwB7a-m2uut_bP8SmrEEkpO_JhYp3bPs8lecuBuYhPQ==&ch=w9dZBQ6L1zsNqQuT-MhCaSyz0gRvJdcHirU14kdZPrlQPO5ZvDPUUg==

http://r20.rs6.net/tn.jsp?f=001XC9C75ADF48UohfECxU2dJ0rbBr6R79JCmTd-xmgWy6uCeRh9sisj-yaKG9wUeD7vdcxIC-c_1GIATJ_75soQZidjne9bYVcMIh4SXDeDXrs6Qcw8dOD5UHsfjJq5j5IStyB5_RJecU_g0TAC_2n83GgneCtPv-p1cLF5cfaPwVygizzlbxw0Xhdu4JklQ0GsKxECaoc6vHSbOvym7CL_Sy_KyPBBZ_9&c=wKVlOye3UrLcwB7a-m2uut_bP8SmrEEkpO_JhYp3bPs8lecuBuYhPQ==&ch=w9dZBQ6L1zsNqQuT-MhCaSyz0gRvJdcHirU14kdZPrlQPO5ZvDPUUg==

http://r20.rs6.net/tn.jsp?f=001XC9C75ADF48UohfECxU2dJ0rbBr6R79JCmTd-xmgWy6uCeRh9sisj8GA3B5wGMMQ2WEf05GAcA6BfH9-UppgvlfUuaq4EIzikKusXJ1BqiywU_J_kd8Ck4bey2x4tFr_mGnESMTLCTWONe-rv7CLXvDBs0-2q3SHWr7troK0ER0MUmlKN8xoFyfyHTsxnwJVDoVMCej8raX60w7_RwJUEg==&c=wKVlOye3UrLcwB7a-m2uut_bP8SmrEEkpO_JhYp3bPs8lecuBuYhPQ==&ch=w9dZBQ6L1zsNqQuT-MhCaSyz0gRvJdcHirU14kdZPrlQPO5ZvDPUUg==





would be the US government. Legislative immunity would, of course, exempt lawmakers from lawsuits 
for tortious interference. But by what right can they permit members of the public to interfere en masse 
with the contractual business affairs of each other on the slender premise that certain infringers may be 
ignorant of the economic or personal harm they're causing to strangers? 
  
Proponents of the proposed legislation have stated that "good faith" infringers must be given 
"certainty" that if their infringements are detected, they will not be subject to penalties. And I agree that 
certainty in the markets is essential to the promotion of "Science and useful arts." Yet it is 
the current copyright system that provides certainty. Where creators exercise exclusive control over their 
rights and enter into voluntary agreements with known clients there is certainty all around. All parties 
understand the terms they've agreed to and with whom; and all parties are in a position to monitor 
mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive right would make it impossible for either 
creators or their clients to know who, where or on what terms any particular work is, has been or will be 
used by others. This would inflict total chaos in commercial markets. It would not only cause economic 
harm to creators, but to their clients across a broad swath of the economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the Copyright Office states 
that it "takes [such] concerns seriously, but does not believe that they outweigh the benefits of 
comprehensive orphan works legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for infringers who 
would gain them!  
  
For the sake of guaranteeing certainty to infringers in the secondary rights market, the proposed 
legislation would create perpetual uncertainty for creators and their clients in the country's primary 
markets. This would be a total reversal of the principle of copyright as expressed in Article 1, Section 8 of 
the Constitution; and with all due respect, a Constitutional provision cannot be reversed legally except 
by means of a Constitutional amendment. 
  
Thank you again for the opportunity to express these thoughts, 
 
Wai-Man Chan 



http://r20.rs6.net/tn.jsp?f=001XC9C75ADF48UohfECxU2dJ0rbBr6R79JCmTd-xmgWy6uCeRh9sisj6yVmcYGvSJrgCGSnJ2Xf5mbcpxer1uBA6XsUa3c279knqK27ZYzqsHujtn4APRiM6_DIWtGsf249T2Krin3Fs7QrT4FfuFnbfjrEmG15IsVotyS_qA1wHizBQ83mxvNGaWGhV0Txtld1OE8fEzXQ7Q4eoMuvgeKLWr37T_hdf4S&c=wKVlOye3UrLcwB7a-m2uut_bP8SmrEEkpO_JhYp3bPs8lecuBuYhPQ==&ch=w9dZBQ6L1zsNqQuT-MhCaSyz0gRvJdcHirU14kdZPrlQPO5ZvDPUUg==
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July 17, 2015 


 


Maria Pallante 


Register of Copyrights 


U.S. Copyright Office 


101Independence Ave. S.E. 


Washington, DC 20559-6000  


 


RE: Notice of Inquiry, Copyright Office, Library of Congress        


Copyright Protection for Certain Visual Works  (Docket No. 2015-01) 


 


Dear Ms. Pallante and the Copyright Office Staff: 


 


Thank you for this special Notice of Inquiry. We deeply appreciate the opportunity 


you’ve afforded all artists to respond individually to the challenges we face as working 


professionals. In the interest of brevity, we’ll confine these comments to your question 


#5. We trust that our previous comments have already covered questions 1- 4, and as 


those comments are posted on the Copyright Office website, we’ll simply add links to 


them at the end of this letter. 


 


5. What other issues or challenges should the Office be aware of regarding 


photographs, graphic artworks, and/or illustrations under the Copyright Act? 


 


Because Article 1, Section 8 of the Constitution grants authors the exclusive rights to 


their work, it is our understanding that those rights cannot be abridged without a 


constitutional amendment. While we’re sure that the orphan works proposals the 
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Copyright Office has recommended to Congress are well-meaning, in the rough and 


tumble business world where we work, they would effectively abridge those rights. 


That’s because no author (or citizen, for that matter) could ever again enjoy the 


exclusive right to any work he or she creates if any other US citizen anywhere is 


allowed to exploit those same works at any time, for any reason (except fair use), 


without the authors’ knowledge or consent. The orphan works proposals under 


consideration would redefine millions of copyrighted works as orphans on the premise 


that some might be. Yet difficulty on the part of some user to find some author should 


be insufficient grounds for abridging the Constitutional rights of any US citizen. 


 


In addition to being a Constitutional right, copyright law is a business law. This is self-


evident from the language of the Three-Step Test. As you know, Article 9.2 of the 


Berne Convention places strict limits on the scope and reach of a member country’s 


exceptions to an author’s exclusive right. Those exceptions must be limited to certain 


special cases where the reproduction does not conflict with the author’s normal 


exploitation of the work and does not unreasonably prejudice the author’s legitimate 


interests. Orphan works infringements would nullify millions of private business 


contracts between authors and the clients they’ve licensed work to. This would not only 


cause economic harm to the authors, but to their clients as well. How many private 


parties will end up suing each other for breach of contract in hopes of making the other 


party pay for their loss simply because the government itself had passed a private 


property law breaching their contracts? 


 


When individuals knowingly interfere with the contracts or business affairs of others, 


it’s called tortious interference. “Tortious interference is a common law tort allowing a 


claim for damages against a defendant who wrongfully interferes with the plaintiiff’s 


contractual or business relationships.” 1  So in effect, the government would appear to 


                                                   
1 The Legal Information Institute of the Cornell University Law School   
    https://www.law.cornell.edu/wex/tortious_interference 







I  L  L  U  S  T  R  A  T  O  R  S ’     P  A  R  T  N  E  R  S  H  I  P     O  F     A  M  E  R  I  C  A 
 


ILLUSTRATORS’	  PARTNERSHIP	  	  OF	  AMERICA	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  Page	  3	  –	  Copyright	  Protection	  for	  Certain	  Visual	  Works	  NOI	  


be proposing a grant of blanket amnesty in advance to any infringer who interferes with 


the contractual or business relationships of millions of authors, small business owners 


and private parties, so long as the infringer believes he or she is acting in “good faith.” 


Legislative immunity may exempt lawmakers from lawsuits for tortious interference. 


But by what right can they permit members of the public to interfere en masse with the 


contractual business affairs of each other on the slender premise that certain infringers 


may be ignorant of the economic or personal harm they’re causing to strangers? 


 


The work any citizen creates is that citizen’s private property. Article 1, Section 8 has 


established that. And the Fifth Amendment to the Constitution states that a citizen’s 


private property “shall” not be taken by the government without “just 


compensation.” Legal theories aside, it makes little difference in the real world that 


orphan works recommendations would permit infringed authors to “come forward” 


after the fact in an effort to locate their infringers, track them down and either ask for 


payment or file a lawsuit. Once a work has been infringed, no author can successfully 


bargain for more money than the infringer is willing or able to pay. This moots the 


entire issue of “just compensation.” But if government lacks the right to confiscate an 


individual’s property without just compensation, by what mandate can it grant that 


right en masse to the public? 


 


The Copyright Office says that for purposes of orphan works infringement, “there 


should be no distinction as to whether a work is currently being exploited [by the 


author], or whether it was created decades ago.” No difference, perhaps, except to those 


working artists who rely on the licensing of their work – past and present – to make a 


living. Furthermore, since 1978, all authors (and citizens) have relied on the protections 


afforded them by the 1976 Copyright Act. That law provided each author automatic 


copyright protection for his or her work from the moment the work was created. Article 


1, Section 9 of the Constitution states that “No Bill of Attainder or ex post facto Law 


shall be passed” by Congress. Therefore any ex post facto legislation that permits the 
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infringement of work created since 1978 would seem to be abridging yet another 


Constitutional right. 


 


The Copyright Office has proposed that corporate interests be permitted to mass 


digitize the world’s copyrighted work, so long as it is limited to “non-profit educational 


or research purposes.” On its face, this would appear to be a charitable exception to 


Article 1, Section 8. But what provision in the Constitution permits the government to 


make the public a gift of certain citizens’ private property, even for charitable 


purposes? If this would not actually be a Bill of Attainder it would have the same 


effect. In addition, there is no guarantee that if mass digitization is permitted even on 


such narrow grounds, that certain special interests might not soon begin to lobby for a 


redefinition of what constitutes “education” and “research.” Nor does it account for the 


likelihood that various commercial entities will re-organize themselves as legal non-


profits for the specific purpose of infringing. Claiming that you are only supplying 


content for educational or research purposes could be a vast umbrella for sheltering a 


multitude of abuses. 


 


In addition to these risks, mass digitization risks harm to the authors whose work would 


be its target. Many of these artists have had to acquire specialized education and 


develop specialized skills through years of dedicated study and work. Medical, 


architectural, historical and general science illustrators, aviation artists and others are 


all required to produce work that not only meets high artistic standards, but is 


technically accurate as well. To make their work free to others on the premise that it 


serves educational or non-profit interests would rob them of the return on their 


investment of time, money, education and experience. And by permitting others to 


make use of their work as “derivatives,” government risks having the technical aspects 


of that work distorted, and with it, the true educational purposes it would purport to 


further.  
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Yet slippery-slope issues aside, in the real world we all know that many of the non-


profit educational and research organizations are among the best-endowed and most 


profitable institutions in the world. A college education is not free. The heads and staffs 


of these institutions rarely work pro bono. Nor are their independent suppliers legally 


obligated to supply their goods and services at their own expense. So why should the 


creators of intellectual property, many of whom are independent contractors with no 


other source of income, be targeted as exceptions? As with the broader aspects of the 


orphan works proposals, we’re afraid that mass digitization, even on these narrow 


grounds, would abridge the basic Constitutional protections cited here and would work 


against the mandate in Article 1, Section 8 for government to “promote [the] useful 


arts.” 


 


Mass digitization would violate every step of the Three-Step Test. By definition it 


would NOT limit exceptions to “certain special cases.” The Copyright Office has 


already acknowledged that. But by violating the first step, it would, by extension, 


violate the other two. There is simply no conceivable way to mass digitize even a 


narrow segment of the world’s intellectual property without prejudicing the economic 


and legitimate interests of at least some rightsholders. Are we to assume, then, that a 


law has passed muster if it only harms some innocent parties and not others?  And 


finally, ”[t]he three-step test may prove to be extremely important if any nations 


attempt to reduce the scope of copyright law, because unless the [World Trade 


Organization] decides that their modifications comply with the test, such states are 


likely to face trade sanctions.” 2 


 


The possibility of trade sanctions by foreign governments would be particularly acute 


in this case because the US proposals would permit the infringement of foreign work by 


American infringers. This would not only oblige non-US artists to file their entire lives’ 
                                                   


2 Entertainment Law Outline, Prof. John Kettle, Rutgers University, Newark, p.11    
   http://www.outlinedepot.com/schooloutlines.aspx?schoolid=182 
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work with American for-profit registries or see it potentially orphaned in the US; it 


would compel them to file lawsuits in American courts over infringements that would 


not be legal anywhere else in the world.  


 


We doubt that many foreign artists will be any more able to comply with the 


registration and enforcement provisions proposed for this legislation than would most 


American artists. And it’s unlikely that many of our country’s WTO trading partners 


would look the other way as their citizens are challenged to comply with a law unique 


to the US; especially if that law harms their economic interests in contradiction of 


Berne. These countries would be much more likely to retaliate. 


 


If this were to happen, it is not US lawmakers who would suffer the loss of money and 


rights, nor the corporate lawyers and legal scholars who have lobbied for these changes 


in the law. The victims would be the authors and private citizens whose creative work, 


both professional and private, would have slipped beyond their control and into the 


public domain where it could circulate in various permutations, perhaps forever, with 


an American orphaned work symbol still attached to it. 


 


A decade ago, when orphan works legislation was first proposed, we were told that it 


was necessary so that libraries and museums could digitize their collections of old work 


by unknown authors. We were told this was needed for archival and preservation 


purposes. But last year, at the Copyright Office Roundtables, attorneys for these 


institutions said that recent court decisions expanding the scope of fair use had virtually 


obviated the need for such legislation. 3 So if that’s the case, then the original 


                                                   
3 Comments of Jonathan Band, Library Copyright Alliance; and David Hansen, Digital Library 
Copyright Project, University of California, Berkley School of Law & Law Library, University of North 
Carolina School of Law; Transcript of the Orphan Works and Mass Digitization Roundtables; Session 1: 
“The Need for Legislation in Light of Recent Legal and Technological Developments”; March 10, 2014. 
 
Mr. Band: “[O]ur view for the library community…[is] that the fair use jurisprudence as it has evolved 
over the past 5 to 10 years, certainly since the last [2005] roundtable, has really diminished the need for 
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justification for orphan works legislation has vanished, and the terms of the Shawn 


Bentley Act would seem to serve no other purpose now than to permit the commercial 


infringement of work by living artists. And since that would abridge the Constitutional 


rights of authors guaranteed in Article 1, Section 8, we’re left to wonder what possible 


benefits accrue to society by incentivizing infringement at the expense of creation. 


 


Our position on this subject has not changed since 2006, when we testified before the 


Senate Intellectual Property Subcommittee: 


 


“We believe the orphan works problem can be and should be handled with carefully 


crafted, specific limited exemptions. A limited exemption could be tailored to solve 


family photo restoration and reproduction issues without otherwise gutting artists’ and 


photographers’ copyrights. Usage for genealogy research is probably already covered 


by fair use, but could rate an exemption if necessary. Limited exemptions could be 


                                                                                                                                                              
orphan works legislation. 
 
“We’ve always seen the problem largely as a gatekeeper problem, that the kinds of uses we wanted to 
make have always been fair use, that it was simply a matter of convincing our gatekeepers that it was fair 
use. But now with these recent cases, it’s a lot easier to do that. 
 
“And it’s not just the fair use cases, it’s the combination of the fair use cases plus the eBay decision in 
the Supreme Court concerning the standards for injunctive relief as now it is being applied. That was, of 
course, a patent case. Now its being applied in the copyright context. And so that reduces the problem of 
injunctive relief. And so from that perspective we think that the status quo is a pretty good place.” 
(pp.16-17) 
 
Mr. Hansen “[O]ver the course of the last year we’ve gone around and worked with and had 
conversations with over 150 different libraries and archives of all different varieties, large academic 
libraries, small local public libraries, small historical societies. 
 
“And the general sense that we’ve got from every group that we met with is that there’s increasing 
comfort with relying on fair use as a means of making orphan works available…we’ve heard the same 
rationale from all of those groups that Jonathan just talked about. There’s a strong sense that those uses 
that libraries and archives are making are transformative. And then for orphan works in particular within 
the collections there’s a strong argument that there’s very little market harm.” (pp. 19-
21) http://www.copyright.gov/orphan/transcript/0310LOC.pdf 
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designed for documentary filmmakers as well. Libraries and archives already have 


generous exemptions for their missions. If their missions are changing, they should 


abide by commercial usage of copyrights, instead of forcing authors to subsidize their 


for-profit ventures.” 4 


 


Once again we thank the Copyright Office for issuing this special Notice of Inquiry; 


and we ask you to please recommend to Congress that the House Judiciary 


Subcommittee conduct further hearings to take the direct testimony of artists, both 


visual artists and others, regarding the challenges that all creative authors face in the 


digital era.   


 


Respectfully submitted, 


 
Brad Holland, on behalf of my colleagues and of any visual artist who shares the 


concerns expressed here. 


  
Our responses to questions 1-4 are embodied in these previous comments: 
 
Remedies for Copyright Small Claims January 17, 2012:  
http://www.copyright.gov/docs/smallclaims/comments/27_ipa.pdf 
 
Orphan Works and Mass Digitization, Initial Comments February 3, 
2013: http://copyright.gov/orphan/comments/noi_10222012/Illustrators-Partnership-
America.pdf 
 
Orphan Works and Mass Digitization, Reply Comments March 6, 
2013: http://copyright.gov/orphan/comments/noi_11302012/IPA.pdf 
 
Orphan Works and Mass Digitization, Additional Comments, May 21, 
2014: http://copyright.gov/orphan/comments/Docket2012_12/American-Society-of-
Illustrators-Partnership%28ASIP%29.pdf 


                                                   
4 Senate Testimony of Brad Holland, Illustrators’ Partnership of America, April 6, 2006. 


       http://www.judiciary.senate.gov/imo/media/doc/Holland%20Testimony%20040606.pdf 
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 The American Society of Media Photographers 
(ASMP) again thanks the Copyright Office for providing 
the opportunity for working visual artists to comment on 
enforcement issues, and to amplify our remarks.  Although 
relayed from different perspectives, the concerns raised by 
the American Photographic Artists, Graphic Artists Guild, 
Professional Photographers of America, the Digital Medial 
Licensing Association, and other visual artists’ groups 
paint a clear picture of an industry facing severe 
degradation of the incentives the copyright system was 
intended to provide.   We wish to take this opportunity to 
give two more concrete examples of the kinds of challenges 
that our members face in the marketplace, and a 
description of the way in which that marketplace is getting 
worse. 


As ASMP mentioned in its initial comments, its 
members can create thousands of images in conjunction 
with a single project, many of which will be of limited 
value.   Every so often, however, through the use of 
lighting, editing, posing, and accumulated professional 
skill, an ASMP member creates an iconic image.  
Ordinarily, one might think that copyright’s originality 
standard would protect such photographs from blatant 
knockoffs—either via slavish imitation or by printing the 
image on goods.  But even now, some courts are applying 
dangerous and destructive standards of liability to cases 
involving photographs.  


First, as we alluded to in our opening comments, 
services like Photobucket have improperly used the safe 
harbor in section 512 to shield themselves from liability 
for acts that go well beyond the text of that provision. One 
visual artist found this out to her detriment, in a case she 
brought without a lawyer.1   


                                                
1  Wolk v. Kodak Imaging Network, Inc., 840 F. Supp. 2d 


724 (S.D.N.Y. 2012), aff ’d. Wolk v. Photobucket.com, Inc., 2014 
U.S. App. LEXIS 11211 (2d Cir. N.Y., June 17, 2014). 
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Photobucket and sites like it have created two levels of 
arrangements.  The first involves the creation of 
environments in which the “free” photographs—vast 
numbers of which are infringing—serve as draws for 
advertising.  The second involves the online service 
entering into profit sharing relationships whereby they 
share in the revenues gained from printing posters, t-
shirts, and coffee mugs. 


In Wolk, a visual artist attempted to sue Photobucket 
on two theories. The plaintiff identified over 3,000 
instances of infringing copies of her images.2   The first 
involved allegations that Photobucket had exceeded the 
scope of the safe harbor in the DMCA (17 U.S.C. § 512(c)), 
a contention that the district court rejected.3  Given the 
trend of such decisions, that result is unfortunate (and 
misguided) but not surprising.   


Bizarrely, however, the district court excused the 
second portion of this arrangement.  In this case, the 
defendant had entered into an agreement in which an 
automatic procedure sent Photobucket-hosted images to be 
printed by Kodak, and Photobucket received a portion of 
the proceeds from the sale of those items.4  According to 
that court, however, neither Kodak nor Photobucket had 
any responsibility for those infringing sales.5  The result of 
this exceedingly narrow reasoning (which thankfully not 
all courts have adopted)6 is that a photo “sharing” service 


                                                                                                         
 
2  Id. at 735. 
3  See id. at 746.   
4  See id. at 730-31. 
5  See id. at 742; id. at 748 (“While Wolk alleges that 


Photobucket receives a financial benefit from infringements 
from a profit-sharing relationship with the Kodak Defendants, 
there is no evidence indicating that either the Kodak 
Defendants or Photobucket capitalizes specifically because a 
given image a user selects to print is infringing.”) 


6  Compare, e.g., Nat'l Photo Group, LLC v. Allvoices, Inc., 
2014 U.S. Dist. LEXIS 9190 (N.D. Cal. Jan. 24, 2014) (quoting 
Ellison v. Robertson, 357 F.3d 1072, 1079 (9th Cir. 2004)) 
(stating that “the essential aspect of the 'direct financial 
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may easily make itself legally blind and profit from any 
infringement that occurs.7  "Viewed in terms of Congress’ 
regulatory objectives, why should any of these 
technological differences matter?”8 


Indeed, uncertainty has now arisen over the standard 
of originality applicable to photographs.  For example, 
Rentmeester v. Nike (No. 3:15-cv-00113-MO) (D. Oregon, 
June 15, 2015) creates daunting challenges for visual 
artists pursuing infringers, as it renders proving 
substantial similarity between two photographs very, very 
difficult—even when the photographer has made 
potentially hundreds of creative choices about how to 
complete a particular assignment.  There, the United 
States District Court for the District of Oregon dismissed a 
complaint for failing to state sufficient infringing 
similarity between two photographs of Michael Jordan, 
one of which became the basis for the “Jumpman” logo.9   


                                                                                                         
benefit' inquiry is whether there is a causal relationship 
between the infringing activity and any financial benefit a 
defendant reaps, regardless of how substantial the benefit is in 
proportion to a defendant's overall profits.”) (emphasis 
supplied); 4 Melville B. Nimmer & David Nimmer, Nimmer on 
Copyright § 13.08[C][3][a] (“A party that only supplies 
equipment can avoid culpability for the infringing conduct to 
which third parties adventitiously put that equipment. But 
engineering an entire system and supplying some equipment at 
home that is designed so that third parties may infringe 
copyrighted material at the "push of a button"”). 


7  See Wolk, 840 F. Supp. 2d at 748 (“Photobucket has no 
knowledge of which images users may select to send to the 
Kodak Defendants to be printed, and, as such, Photobucket has 
no ability to control whether users request that infringing 
material be printed.”). 


8  ABC, Inc. v. Aereo, Inc., 134 S. Ct. 2498, 2508 (2014). 
9  No ambiguity exists about Nike’s access, or its 


intentions: Nike rented transparencies from the plaintiff 
for “slide presentation only, no layout or other 
duplication.” (Slip op. at 3).  Seven months later, Nike 
created its photo which appeared on billboards, posters, 
and elsewhere. Indeed, for two years, Nike paid a limited 
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Here is the plaintiff’s photograph:  


The District Court dismissed the complaint because it 
found that Nike had only copied unprotected elements—


                                                                                                         
license to use the Nike photograph. In 1987, it stopped 
paying, and has been using it ever since.   


 


 
 


 
 


 


 


 
 


 
And the alleged infringer’s version: 
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the idea of the work.  While claiming to reject Nike’s 
suggestion that the photographs have to be “virtually 
identical” for infringement to lie, the court nonetheless 
found: 


the idea Mr. Rentmeester tried to express 
in his photograph was that of, “Michael 
Jordan in a gravity-defying dunk, in a pose 
inspired by ballet’s grand-jete ́. This is the 
idea that matters and therefore the one that 
will be used for the subsequent steps in the 
Mattel analysis.10 


Accordingly, as there were so few ways to express that 
idea, the court found that the defendant’s photograph did 
not trespass on Rentmeester’s copyright, as the underlying 
work merited only “thin” protection. 


This kind of reasoning gravely threatens the licensing 
market for photographs that require a great deal of 
thought and creativity in their composition, aesthetic 
expression and final editing choice.  As the Copyright 
Office is well aware, the line between unprotected “idea” 
and uncopyrightable “expression” can be in some cases 
hard to draw, but it is a critical one to the maintenance of 
the incentive to create. If the line for ideas is set too 
loosely (as the district court did in this case), then the 
incentive at the heart of copyright erodes. 


 While pretending to eschew a requirement that the 
infringing work be “virtually identical,” the district court 
not only made a distinction without a difference, it rewrote 
traditional standards of copyright protection.  The district 
court incorrectly focused on the subjective “idea” that the 
photographer had in creating this photograph erodes 
copyright protection in any visual work. Of all the possible 
ways that the photographer could have chosen to 
photograph this basketball player, the plaintiff chose that 
particular pose to demonstrate that particular subject, 


                                                
10 Rentmeester v. Nike (No. 3:15-cv-00113-MO) (D. 


Oregon, June 15, 2015), slip op. at 7-8 (internal quotation 
and citation omitted).   
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using strobe lights, shooting angles, staging, and other 
tools of the art to portray Michael Jordan in a particular 
way. Under the district court’s analysis, none of those 
choices seem to receive protection.  As a result, the district 
court’s opinion permits users to sell and exploit any 
artistically staged photograph with only trivial variation. 
Its logic is certainly not limited to photographs: any visual 
rendition of a subject could fall prey to the same analysis.  
Licensing for derivative works would simply dry up.   


Moreover, one cannot miss the subtext to this decision 
that undermines the hard-fought victory ASMP, the, PPA, 
and other individual authors’ groups won in Petrella v. 
MGM, 134 S. Ct. 1962 (2014). In Petrella, the Court 
rejected a movie studio’s claim (and a Ninth Circuit 
holding) that if a copyright owner waits too long to enforce 
its rights against an infringer, it effectively loses them.  
Instead, the Court ruled that copyright owners can recover 
all damages incurred during the Copyright Act’s three-
year limitations period. Although one can perhaps 
understand the lower court’s reticence to rule against a 
successful and iconic advertising campaign, the proper 
place for such concerns is the remedy stage,11 not the 
originality determination.  But if affirmed, these kinds of 
originality rulings will destroy secondary licensing 
markets for many ASMP members’ works, as even the 
most carefully composed photograph can be simply 
trivially altered and copied wholesale.12   


Rentmeester has been appealed (and will hopefully be 
reversed), and Wolk has some ways to go before it becomes 


                                                
11  E.g., New York Times Co. v. Tasini, 533 U.S. 483, 505 


(2001)  (quoting Campbell v. Acuff-Rose Music, Inc., 510 U.S. 
569, 578 n.10 (1994)); see eBay, Inc. v. MercExchange, L.L.C., 
547 U.S. 388, 392-93 (2006); Elvis Presley Enters. v. Passport 
Video, 357 F.3d 896, 899 (9th Cir. 2004). 


12  So severe is the infringement of ASMP works that the 
reprographic royalties which would have in past years have 
funded amicus brief efforts have dwindled to negligible 
amounts, placing many associations without the resources that 
existed in past years to file briefs amicus curiae in cases like 
these.   
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the law of the land. The common-law development of these 
standards, however, will take time — a luxury that visual 
artists do not have. Read together, the kinds of results in 
Wolk and Rentmeester should make clear that: (1) the only 
sure-fire way for a photographer to recover is against the 
infringer/uploader and (2) such recovery is only certain 
when the infringing copy is identical to the original.  That 
is exactly the kind of case that improved group 
registration procedures combined with a small claims 
process can address fairly, promptly, and efficiently.  Such 
changes cannot occur soon enough.   


Thank you for your consideration. 


   Respectfully submitted, 


 


    
   Thomas Kennedy 
   Executive Director 


 








 
 
September 29, 2015  
  
Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
  
Dear Ms. Pallante and Copyright Office Staff: 
  
Thank you for the opportunity to reply to the initial comments generated by the Visual Arts Notice of 
Inquiry. As a working artist/illustrator, I support the comments submitted by the Illustrators Partnership 
regarding the Constitutional issues raised by the proposed orphan works legislation. 
  
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It is my 
understanding that those rights cannot be abridged except by a Constitutional amendment. Yet the 
orphan works proposals the Copyright Office has recommended to Congress would abridge those rights. 
I could never again enjoy the exclusive right to any work I create if anybody anywhere is allowed to 
exploit it at any time, for any reason (except fair use), without my knowledge or consent. Because 
"orphan works" legislation would not be limited to true orphaned work, it would convert every artist's 
exclusive right to a non-exclusive right. That would be a fundamental change to a Constitutional provision 
and I do not think Congress can legally alter the Constitution by means of a statute law. 
  
The Fifth Amendment to the Constitution creates another serious conflict. It states that no citizen's 
private property "shall" be taken by the government for public use without "just compensation." The work I 
create is my private property: Article I, Section 8 has established that. So if government lacks the right to 
confiscate it without just compensation, I do not see how it can grant that right en masse to the public. 
  
The logic behind the Constitution's Copyright Clause should be self-evident: no individual can 
enter into any agreement to sell or license property - or dispose of it in any other fashion - unless he or 
she owns the property. To make the public part owner of every citizen's intellectual property - which is 
effectively what the proposed legislation would do - would make all contracts regarding the disposition of 
that property essentially meaningless. Orphan works infringements would therefore nullify millions of 
private business contracts between artists and the clients they've licensed work to.  
  
When individuals knowingly interfere with the contracts or business affairs of others, it's called 
tortious interference and under the law there's a remedy for that. But here the interfering party 
would be the US government. Legislative immunity would, of course, exempt lawmakers from lawsuits 
for tortious interference. But by what right can they permit members of the public to interfere en masse 
with the contractual business affairs of each other on the slender premise that certain infringers may be 
ignorant of the economic or personal harm they're causing to strangers? 
  



http://r20.rs6.net/tn.jsp?f=001XC9C75ADF48UohfECxU2dJ0rbBr6R79JCmTd-xmgWy6uCeRh9sisj8GA3B5wGMMQxF_q09S5e5DI9TXXv71dDIp0BdkwcuqUZYgKWTfa9wP7pNDglG07MTO58OYIa1POYCPeoglt5spt3UpPCYZE6n8wo1PRMXNeHzYJN2xe7ECRb3sAhqYGhFjrOhTN8bFEvWWLcYn06y7sVkBo94VQP6rdLwk45o7X&c=P7w7FoMOgBeOQQTgdDNHdhzxhlQJdPTZpkIfy63CXk-RVsja0i4zjw==&ch=LNVEX8FefOn56qG3D9kzPoikR0frJ04WHGknwmOJ1EcHny1gshYBaw==

http://r20.rs6.net/tn.jsp?f=001XC9C75ADF48UohfECxU2dJ0rbBr6R79JCmTd-xmgWy6uCeRh9sisj-yaKG9wUeD7vdcxIC-c_1GIATJ_75soQZidjne9bYVcMIh4SXDeDXrs6Qcw8dOD5UHsfjJq5j5IStyB5_RJecU_g0TAC_2n83GgneCtPv-p1cLF5cfaPwVygizzlbxw0Xhdu4JklQ0GsKxECaoc6vHSbOvym7CL_Sy_KyPBBZ_9&c=P7w7FoMOgBeOQQTgdDNHdhzxhlQJdPTZpkIfy63CXk-RVsja0i4zjw==&ch=LNVEX8FefOn56qG3D9kzPoikR0frJ04WHGknwmOJ1EcHny1gshYBaw==

http://r20.rs6.net/tn.jsp?f=001XC9C75ADF48UohfECxU2dJ0rbBr6R79JCmTd-xmgWy6uCeRh9sisj8GA3B5wGMMQ2WEf05GAcA6BfH9-UppgvlfUuaq4EIzikKusXJ1BqiywU_J_kd8Ck4bey2x4tFr_mGnESMTLCTWONe-rv7CLXvDBs0-2q3SHWr7troK0ER0MUmlKN8xoFyfyHTsxnwJVDoVMCej8raX60w7_RwJUEg==&c=P7w7FoMOgBeOQQTgdDNHdhzxhlQJdPTZpkIfy63CXk-RVsja0i4zjw==&ch=LNVEX8FefOn56qG3D9kzPoikR0frJ04WHGknwmOJ1EcHny1gshYBaw==





Proponents of the proposed legislation have stated that "good faith" infringers must be given "certainty" 
that if their infringements are detected, they will not be subject to penalties. And I agree that certainty in 
the markets is essential to the promotion of "Science and useful arts." Yet it is the current copyright 
system that provides certainty. Where creators exercise exclusive control over their rights and enter into 
voluntary agreements with known clients there is certainty all around. All parties understand the terms 
they've agreed to and with whom; and all parties are in a position to monitor mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive right would make it impossible for either 
creators or their clients to know who, where or on what terms any particular work is, has been or will be 
used by others. This would inflict total chaos in commercial markets. It would not only cause economic 
harm to creators, but to their clients across a broad swath of the economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the Copyright Office states 
that it "takes [such] concerns seriously, but does not believe that they outweigh the benefits of 
comprehensive orphan works legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for infringers who 
would gain them!  
  
For the sake of guaranteeing certainty to infringers in the secondary rights market, the proposed 
legislation would create perpetual uncertainty for creators and their clients in the country's primary 
markets. This would be a total reversal of the principle of copyright as expressed in Article 1, Section 8 of 
the Constitution; and with all due respect, a Constitutional provision cannot be reversed legally except by 
means of a Constitutional amendment. 
  
Thank you again for the opportunity to express these thoughts. 
  
Sincerely, 
Frank J Riley 
Illustrator  


 



http://r20.rs6.net/tn.jsp?f=001XC9C75ADF48UohfECxU2dJ0rbBr6R79JCmTd-xmgWy6uCeRh9sisj6yVmcYGvSJrgCGSnJ2Xf5mbcpxer1uBA6XsUa3c279knqK27ZYzqsHujtn4APRiM6_DIWtGsf249T2Krin3Fs7QrT4FfuFnbfjrEmG15IsVotyS_qA1wHizBQ83mxvNGaWGhV0Txtld1OE8fEzXQ7Q4eoMuvgeKLWr37T_hdf4S&c=P7w7FoMOgBeOQQTgdDNHdhzxhlQJdPTZpkIfy63CXk-RVsja0i4zjw==&ch=LNVEX8FefOn56qG3D9kzPoikR0frJ04WHGknwmOJ1EcHny1gshYBaw==
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September 28, 2015


Maria Pallante
Register of Copyrights
U.S. Copyright O�ce
101 Independence Ave. S.E.
Washington, DC 20559-6000


RE: Notice of Inquiry, Copyright O�ce, Library of Congress
Copyright Protection for Certain Visual Works(Docket No. 2015-01) 


Dear Ms. Pallante & Sta�,


Thank you for the opportunity to reply to the initial comments generated by the Visual Arts Notice of 
Inquiry. As a working artist/illustrator, I support the comments submitted by the Illustrators Partnership 
regarding the Constitutional issues raised by the proposed orphan works legislation.
 
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It is my understand-
ing that those rights cannot be abridged except by a Constitutional amendment. Yet the orphan works 
proposals the Copyright O�ce has recommended to Congress would abridge those rights. I could never 
again enjoy the exclusive right to any work I create if anybody anywhere is allowed to exploit it at any time, 
for any reason (except fair use), without my knowledge or consent. Because "orphan works" legislation 
would not be limited to true orphaned work, it would convert every artist's exclusive right to a non-
exclusive right. That would be a fundamental change to a Constitutional provision and I do not think 
 Congress can legally alter the Constitution by means of a statute law
 
The Fifth Amendment to the Constitution creates another serious con�ict. It states that no citizen's 
private property "shall" be taken by the government for public use without "just compensation." The work I 
create is my private property: Article I, Section 8 has established that. So if government lacks the right to 
con�scate it without just compensation, I do not see how it can grant that right en masse to the public.
 
The logic behind the Constitution's Copyright Clause should be self-evident: no individual can enter into 
any agreement to sell or license property - or dispose of it in any other fashion - unless he or she owns the 
property. To make the public part owner of every citizen's intellectual property - which is e�ectively what 
the proposed legislation would do - would make all contracts regarding the disposition of that property 
essentially meaningless. Orphan works infringements would therefore nullify millions of private business 
contracts between artists and the clients they've licensed work to. 
 
When individuals knowingly interfere with the contracts or business a�airs of others, it's called tortious 
interference and under the law there's a remedy for that. But here the interfering party would be the US 
government. Legislative immunity would, of course, exempt lawmakers from lawsuits for tortious interfer-
ence. But by what right can they permit members of the public to interfere en masse with the contractual 
business a�airs of each other on the slender premise that certain infringers may be ignorant of the 
economic or personal harm they're causing to strangers?
 


Proponents of the proposed legislation have stated that "good faith" infringers must be given "certainty" 
that if their infringements are detected, they will not be subject to penalties. And I agree that certainty in 
the markets is essential to the promotion of "Science and useful arts." Yet it is the current copyright system 
that provides certainty. Where creators exercise exclusive control over their rights and enter into voluntary 
agreements with known clients there is certainty all around. All parties understand the terms they've 
agreed to and with whom; and all parties are in a position to monitor mutual compliance.
 
By contrast, any legislation that voids an author's exclusive right would make it impossible for either 
creators or their clients to know who, where or on what terms any particular work is, has been or will be 
used by others. This would in�ict total chaos in commercial markets. It would not only cause economic 
harm to creators, but to their clients across a broad swath of the economy. 
 
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the Copyright O�ce states that 
it "takes [such] concerns seriously, but does not believe that they outweigh the bene�ts of comprehensive 
orphan works legislation..." 
 
Bene�ts? Bene�ts for whom? Not bene�ts for artists, who would lose their rights, but for infringers who 
would gain them! 
 
For the sake of guaranteeing certainty to infringers in the secondary rights market, the proposed legisla-
tion would create perpetual uncertainty for creators and their clients in the country's primary markets. This 
would be a total reversal of the principle of copyright as expressed in Article 1, Section 8 of the Constitu-
tion; and with all due respect, a Constitutional provision cannot be reversed legally except by means of a 
Constitutional amendment.


Please respect, honor and support our interest as authors/artist/inventors of unique visual assets by 
allowing us to continue to own our copyrights in all of the new media known and unknown.


Sincerely,


Artoni
@Artoniworld.com
@C2Posse.com
Anthony C. Fletcher
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Maria Pallante
Register of Copyrights
U.S. Copyright O�ce
101 Independence Ave. S.E.
Washington, DC 20559-6000


RE: Notice of Inquiry, Copyright O�ce, Library of Congress
Copyright Protection for Certain Visual Works(Docket No. 2015-01) 


Dear Ms. Pallante & Sta�,


Thank you for the opportunity to reply to the initial comments generated by the Visual Arts Notice of 
Inquiry. As a working artist/illustrator, I support the comments submitted by the Illustrators Partnership 
regarding the Constitutional issues raised by the proposed orphan works legislation.
 
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It is my understand-
ing that those rights cannot be abridged except by a Constitutional amendment. Yet the orphan works 
proposals the Copyright O�ce has recommended to Congress would abridge those rights. I could never 
again enjoy the exclusive right to any work I create if anybody anywhere is allowed to exploit it at any time, 
for any reason (except fair use), without my knowledge or consent. Because "orphan works" legislation 
would not be limited to true orphaned work, it would convert every artist's exclusive right to a non-
exclusive right. That would be a fundamental change to a Constitutional provision and I do not think 
 Congress can legally alter the Constitution by means of a statute law
 
The Fifth Amendment to the Constitution creates another serious con�ict. It states that no citizen's 
private property "shall" be taken by the government for public use without "just compensation." The work I 
create is my private property: Article I, Section 8 has established that. So if government lacks the right to 
con�scate it without just compensation, I do not see how it can grant that right en masse to the public.
 
The logic behind the Constitution's Copyright Clause should be self-evident: no individual can enter into 
any agreement to sell or license property - or dispose of it in any other fashion - unless he or she owns the 
property. To make the public part owner of every citizen's intellectual property - which is e�ectively what 
the proposed legislation would do - would make all contracts regarding the disposition of that property 
essentially meaningless. Orphan works infringements would therefore nullify millions of private business 
contracts between artists and the clients they've licensed work to. 
 
When individuals knowingly interfere with the contracts or business a�airs of others, it's called tortious 
interference and under the law there's a remedy for that. But here the interfering party would be the US 
government. Legislative immunity would, of course, exempt lawmakers from lawsuits for tortious interfer-
ence. But by what right can they permit members of the public to interfere en masse with the contractual 
business a�airs of each other on the slender premise that certain infringers may be ignorant of the 
economic or personal harm they're causing to strangers?
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Proponents of the proposed legislation have stated that "good faith" infringers must be given "certainty" 
that if their infringements are detected, they will not be subject to penalties. And I agree that certainty in 
the markets is essential to the promotion of "Science and useful arts." Yet it is the current copyright system 
that provides certainty. Where creators exercise exclusive control over their rights and enter into voluntary 
agreements with known clients there is certainty all around. All parties understand the terms they've 
agreed to and with whom; and all parties are in a position to monitor mutual compliance.
 
By contrast, any legislation that voids an author's exclusive right would make it impossible for either 
creators or their clients to know who, where or on what terms any particular work is, has been or will be 
used by others. This would in�ict total chaos in commercial markets. It would not only cause economic 
harm to creators, but to their clients across a broad swath of the economy. 
 
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the Copyright O�ce states that 
it "takes [such] concerns seriously, but does not believe that they outweigh the bene�ts of comprehensive 
orphan works legislation..." 
 
Bene�ts? Bene�ts for whom? Not bene�ts for artists, who would lose their rights, but for infringers who 
would gain them! 
 
For the sake of guaranteeing certainty to infringers in the secondary rights market, the proposed legisla-
tion would create perpetual uncertainty for creators and their clients in the country's primary markets. This 
would be a total reversal of the principle of copyright as expressed in Article 1, Section 8 of the Constitu-
tion; and with all due respect, a Constitutional provision cannot be reversed legally except by means of a 
Constitutional amendment.


Please respect, honor and support our interest as authors/artist/inventors of unique visual assets by 
allowing us to continue to own our copyrights in all of the new media known and unknown.


Sincerely,


Artoni
@Artoniworld.com
@C2Posse.com
Anthony C. Fletcher








September 28, 2015 "
 "
Maria Pallante, Register of Copyrights "
US Copyright Office "
101 Independence Ave. S.E. "
Washington, DC 20559-6000 "
 "
RE: Notice of Inquiry, Copyright Office, Library of Congress "
Copyright Protection for Certain Visual Works (Docket No. 2015-01)"
 "
Dear Ms. Pallante and Copyright Office Staff:"
 "
In reply:""
As an artists agent, I support the comments submitted by the Illustrators 
Partnership regarding the Constitutional issues raised by the proposed orphan 
works legislation."
 "
Article 1, Section 8 of the Constitution grants artists the exclusive rights to their 
work. ""
I understand those rights cannot be abridged except by an amendment to the 
Constitution. Yet the orphan works proposals the Copyright Office has 
recommended to Congress would abridge those rights. Our artists could 
never again enjoy the exclusive right to any of the work they create if it is allowed 
to exploited it at any time and for any reason. ""
"Orphan works" legislation would not be limited to true orphaned work, it would 
convert every artist's exclusive right to a non-exclusive right. It would be a 
fundamental change to a Constitutional provision and Congress cannot legally 
alter the Constitution by means of a statute law."
 "
The Fifth Amendment to the Constitution creates another serious conflict. ""
No citizen's private property "shall" be taken by the government for public use 
without "just compensation." ""
The work our artists create is their private property per Article I, Section 8. So, if 
government lacks the right to confiscate it without just compensation, it therefore 
cannot grant that right en masse to the public!"
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 "
The logic behind the Constitution's Copyright Clause should be self-
evident: no individual can enter into any agreement to sell or license property 
unless ‘they own’ the property. ""
To make the public part owner of every citizen's intellectual property - which is 
effectively what the proposed legislation would do - would make all contracts 
regarding the disposition of that property essentially meaningless. ""
Orphan works infringements would therefore nullify millions of private business 
contracts between artists and the clients they've licensed work to. "
 "
Individual interference with the contracts or business affairs of others, is called 
tortious interference. In essence, here the interfering party would be the US 
government. ""
Legislative immunity would exempt lawmakers from lawsuits for tortious 
interference. What right permits members of the public to interfere with the 
contractual business affairs on the slender premise that certain infringers may be 
ignorant of the economic or personal harm they're causing?"
 "
Proponents of the proposed legislation have stated that "good faith" infringers 
must be given "certainty" that if their infringements are detected, they will not be 
subject to penalties. And I agree that certainty in the markets is essential to the 
promotion of "Science and useful arts." ""
Yet it is the current copyright system that provides certainty. Where creators 
exercise exclusive control over their rights and enter into voluntary agreements 
with known clients there is certainty all around. All parties understand the terms 
they've agreed to and with whom; and all parties are in a position to monitor 
mutual compliance."
 "
By contrast, any legislation that voids a creator's exclusive right would make it 
impossible for either creators or their clients to know who, where or on what 
terms any particular work is, has been or will be used by others. ""
This would inflict total chaos in commercial markets. It would not only cause 
economic harm to creators, but to their clients across the spectrum of the 
economy. "
 "
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On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the 
Copyright Office states that it "takes these concerns seriously, but does not 
believe that they outweigh the benefits of comprehensive orphan works 
legislation..." "
 "
Not the benefits to the artists legally entitled to the bundle of rights, but to 
infringers who would undeservedly gain them! "
 "
For the sake of guaranteeing certainty to infringers, the proposed legislation 
would create perpetual uncertainty for creators and their clients in the country's 
primary markets. ""
This is nothing less than a total reversal of the principle of copyright as 
expressed in Article 1, Section 8 of the Constitution. With all due respect, a 
Constitutional provision cannot and must not be reversed legally, except by 
means of a Constitutional amendment."
 "
Thank you for the opportunity to express my opinion."
 "
Sincerely, ""
Will Sumpter"
Agent and Gallery Owner
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September 28, 2015  
  
Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 
2015-01) 
  
Dear Ms. Pallante and Copyright Office Staff: 
  
Thank you for the opportunity to reply to the initial comments 
generated by the Visual Arts Notice of Inquiry. As a working 
artist, I support the comments submitted by the Illustrators 
Partnership regarding the Constitutional issues raised by the 
proposed orphan works legislation. 
  
Article 1, Section 8 of the Constitution grants artists 
the exclusive rights to our work. It is my understanding that 
those rights cannot be abridged except by a Constitutional 
amendment. Yet the orphan works proposals the Copyright 
Office has recommended to Congress would abridge those 
rights. I could never again enjoy the exclusive right to any 
work I create if anybody anywhere is allowed to exploit it at 
any time, for any reason (except fair use), without my 
knowledge or consent. Because "orphan works" legislation 
would not be limited to true orphaned work, it would convert 
every artist's exclusive right to a non-exclusive right. That 
would be a fundamental change to a Constitutional provision 
and I do not think Congress can legally alter the Constitution 
by means of a statute law. 
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The Fifth Amendment to the Constitution creates another 
serious conflict. It states that no citizen's private property 
"shall" be taken by the government for public use without 
"just compensation." The work I create is my private 
property: Article I, Section 8 has established that. So if 
government lacks the right to confiscate it without just 
compensation, I do not see how it can grant that right en 
masse to the public. 
  
The logic behind the Constitution's Copyright Clause 
should be self-evident: no individual can enter into any 
agreement to sell or license property - or dispose of it in any 
other fashion - unless he or she owns the property. To make 
the public part owner of every citizen's intellectual property - 
which is effectively what the proposed legislation would do - 
would make all contracts regarding the disposition of that 
property essentially meaningless. Orphan works 
infringements would therefore nullify millions of private 
business contracts between artists and the clients they've 
licensed work to.  
  
When individuals knowingly interfere with the contracts 
or business affairs of others, it's called tortious 
interference and under the law there's a remedy for that. 
But here the interfering party would be the US 
government. Legislative immunity would, of course, exempt 
lawmakers from lawsuits for tortious interference. But by 
what right can they permit members of the public to interfere 
en masse with the contractual business affairs of each other 
on the slender premise that certain infringers may be 
ignorant of the economic or personal harm they're causing to 
strangers? 
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Proponents of the proposed legislation have stated that 
"good faith" infringers must be given "certainty" that if their 
infringements are detected, they will not be subject to 
penalties. And I agree that certainty in the markets is 
essential to the promotion of "Science and useful arts." Yet it 
is the current copyright system that provides 
certainty. Where creators exercise exclusive control over 
their rights and enter into voluntary agreements with known 
clients there is certainty all around. All parties understand 
the terms they've agreed to and with whom; and all parties 
are in a position to monitor mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive 
right would make it impossible for either creators or their 
clients to know who, where or on what terms any particular 
work is, has been or will be used by others. This would inflict 
total chaos in commercial markets. It would not only cause 
economic harm to creators, but to their clients across a 
broad swath of the economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and 
Mass Digitization, the Copyright Office states that it "takes 
[such] concerns seriously, but does not believe that they 
outweigh the benefits of comprehensive orphan works 
legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who 
would lose their rights, but for infringers who would gain 
them!  
  
For the sake of guaranteeing certainty to infringers in the 
secondary rights market, the proposed legislation would 
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create perpetual uncertainty for creators and their clients in 
the country's primary markets. This would be a total reversal 
of the principle of copyright as expressed in Article 1, 
Section 8 of the Constitution; and with all due respect, a 
Constitutional provision cannot be reversed legally except by 
means of a Constitutional amendment. 
  
Thank you again for the opportunity to express these 
thoughts. 
  
Sincerely,  
 
Jeff Leedy 
Fine Art Humorist 
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September 30th, 2015


Maria Pallante, Register of Copyrights 
US Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01)
 
Dear Ms. Pallante and Copyright Office Staff:
 
Thank you for the opportunity to reply to the initial comments generated by the Visual Arts Notice of 
Inquiry. As a working artist/illustrator, I support the comments submitted by the Illustrators 
Partnership regarding the Constitutional issues raised by the proposed orphan works legislation.  In 
fact, much of this letter echoes their positions and arguments – mostly verbatim.  Nevertheless, this is 
a very personal issue to me.
 
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It is my 
understanding that those rights cannot be abridged except by a Constitutional amendment. Yet the 
orphan works proposals the Copyright Office has recommended to Congress would abridge those 
rights. I could never again enjoy the exclusive right to any work I create if anybody anywhere is 
allowed to exploit it at any time, for any reason (except fair use), without my knowledge or consent. 
Because "orphan works" legislation would not be limited to true orphaned work, it would convert every
artist's exclusive right to a non-exclusive right. That would be a fundamental change to a 
Constitutional provision and I do not think Congress can legally alter the Constitution by means of a 
statute law.
 
The     Fifth Amendment to the Constitution creates another serious conflict. It states that no citizen's 
private property "shall" be taken by the government for public use without "just compensation." The 
work I create is my private property: Article I, Section 8 has established that. So if government lacks 
the right to confiscate it without just compensation, I do not see how it can grant that right en masse to
the public.
 
The logic behind the Constitution's Copyright Clause should be self-evident: no individual 
can enter into any agreement to sell or license property - or dispose of it in any other fashion - unless 
he or she owns the property. To make the public part owner of every citizen's intellectual property - 
which is effectively what the proposed legislation would do - would make all contracts regarding the 
disposition of that property essentially meaningless. Orphan works infringements would therefore 
nullify millions of private business contracts between artists and the clients they've licensed work to. 
 
When individuals knowingly interfere with the contracts or business affairs of others, 
it's called tortious interference and under the law there's a remedy for that. But here the
interfering party would be the US government. Legislative immunity would, of course, exempt 
lawmakers from lawsuits for tortious interference. But by what right can they permit members of the 
public to interfere en masse with the contractual business affairs of each other on the slender premise 
that certain infringers may be ignorant of the economic or personal harm they're causing to strangers?
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Proponents of the proposed legislation have stated that "good faith" infringers must be given 
"certainty" that if their infringements are detected, they will not be subject to penalties. And I agree 
that certainty in the markets is essential to the promotion of "Science and useful arts." Yet     it is 
the     current     copyright system that     provides certainty.     Where creators exercise exclusive control over 
their rights and enter into voluntary agreements with known clients there is certainty all 
around. All parties understand the terms they've agreed to and with whom; and all parties are in a 
position to monitor mutual compliance.
 
By contrast, any legislation that voids an author's exclusive right would make it impossible for either 
creators or their clients to know who, where or on what terms any particular work is, has been or will 
be used by others. This would inflict total chaos in commercial markets. It would not only cause 
economic harm to creators, but to their clients across a broad swath of the economy. 
 
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the Copyright Office states 
that it "takes [such] concerns seriously, but does not believe that they outweigh the benefits of 
comprehensive orphan works legislation..." 
 
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for infringers 
who would gain them! 
 
For the sake of guaranteeing certainty to infringers in the secondary rights market, the proposed 
legislation would create perpetual uncertainty for creators and their clients in the country's primary 
markets. This would be a total reversal of the principle of copyright as expressed in Article 1, Section 8 
of the Constitution; and with all due respect, a Constitutional provision cannot be reversed legally 
except by means of a Constitutional amendment.
 
Thank you again for the opportunity to express these thoughts.
 
Sincerely, 


John Mundt, Esq.
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September 29, 2015 
 
Maria Pallante, Register of Copyrights 
US Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
 
Dear Ms. Pallante and Copyright Office Staff: 
 
Thank you for the opportunity to reply to the initial comments generated by 
the Visual Arts Notice of Inquiry. As a professional working artist/illustrator 
for the last 15 years, I support the comments submitted by the Illustrators 
Partnership regarding the Constitutional issues raised by the proposed 
orphan works legislation. 
 
Article 1, Section 8 of the Constitution grants artists the exclusive 
rights to our work. It is my understanding that those rights cannot be 
abridged except by a Constitutional amendment. Yet the orphan works 
proposals the Copyright Office has recommended to Congress would 
abridge those rights. I could never again enjoy the exclusive right to any 
work I create if anybody anywhere is allowed to exploit it at any time, for 
any reason (except fair use), without my knowledge or consent. Because 
"orphan works" legislation would not be limited to true orphaned work, it 
would degrade every artist's exclusive right to a non-exclusive right. That 
would be a fundamental change to a Constitutional provision and I do not 
think Congress can legally alter the Constitution by means of a statute law. 
 
 
 to the Constitution creates another serious conflict. It states that no 
citizen's private property "shall" be taken by the government for 
public use without "just compensation." The work I create is my private 
property: Article I, Section 8 has established that. So if government lacks 
the right to confiscate it without just compensation, I do not see how it can 
grant that right en masse to the public. 
 
The logic behind the Constitution's Copyright Clause should be self-
evident: no individual can enter into any agreement to sell or license 



http://www.annenbergclassroom.org/page/article-i-section-8

https://www.law.cornell.edu/constitution/fifth_amendment

https://www.law.cornell.edu/constitution/fifth_amendment





property – or dispose of it in any other fashion – unless he or she owns the 
property. To make the public part owner of every citizen's intellectual 
property – which is effectively what the proposed legislation would do – 
would make all contracts regarding the disposition of that property 
essentially meaningless. Orphan works infringements would therefore 
nullify millions of private business contracts between artists and the clients 
they've licensed work to. 
 
When individuals knowingly interfere with the contracts or business affairs 
of others, it's called tortious interference and under the law there's a 
remedy for that. But here the interfering party would be the US government. 
Legislative immunity would, of course, exempt lawmakers from lawsuits for 
tortious interference. But by what right can they permit members of the 
public to interfere en masse with the contractual business affairs of each 
other on the slender premise that certain infringers may be ignorant of the 
economic or personal harm they're causing to strangers? 
 
Proponents of the proposed legislation have stated that "good faith" 
infringers must be given "certainty" that if their infringements are detected, 
they will not be subject to penalties. And I agree that certainty in the 
markets is essential to the promotion of "Science and useful arts." Yet it is 
the current copyright system that provides certainty. Where creators 
exercise exclusive control over their rights and enter into voluntary 
agreements with known clients there is certainty all around. All parties 
understand the terms they've agreed to and with whom; and all parties are 
in a position to monitor mutual compliance. 
 
By contrast, any legislation that voids an author's exclusive right would 
make it impossible for either creators or their clients to know who, where or 
on what terms any particular work is, has been or will be used by others. 
This would inflict total chaos in commercial markets. It would not only 
cause economic harm to creators, but to their clients across a broad swath 
of the economy. 
 
On pages 50-51 of its 2015 Report on Orphan Works and Mass 
Digitization, the Copyright Office states that it “takes [such] concerns 
seriously, but does not believe that they outweigh the benefits of 
comprehensive orphan works legislation...” 
 



https://www.law.cornell.edu/wex/tortious_interference
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Benefits? Benefits for whom? Not benefits for artists, who would lose their 
rights, but for infringers who would gain them! 
 
For the sake of guaranteeing certainty to the sub-class of infringers in 
the secondary rights market, the proposed legislation would create 
perpetual uncertainty for creators and their clients in the country's 
primary markets. This would be a total reversal of the principle of 
copyright as expressed in Article 1, Section 8 of the Constitution; and 
with all due respect, a Constitutional provision cannot be reversed 
legally except by means of a Constitutional amendment. 
 
Thank you again for the opportunity to express these thoughts. 
 
Sincerely, 
 
Daniel Bejar 
 
www.bejarprints.com 
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September 28, 2015 


Maria Pallante, Register of Copyrights 
US Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 


RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01)


Dear Ms. Pallante and Copyright Office Staff:


Thank you for the opportunity to reply to the initial comments generated by the Visual Arts Notice of Inquiry.
As a working artist/illustrator, I support the comments submitted by the Illustrators Partnership regarding the
Constitutional issues raised by the proposed orphan works legislation.


Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It is my understanding
that those rights cannot be abridged except by a Constitutional amendment. Yet the orphan works proposals
the Copyright Office has recommended to Congress would abridge those rights. I could never again enjoy the
exclusive right to any work I create if anybody anywhere is allowed to exploit it at any time, for any reason
(except fair use), without my knowledge or consent. Because "orphan works" legislation would not be limited
to true orphaned work, it would convert every artist's exclusive right to a non-exclusive right. That would be a
fundamental change to a Constitutional provision and I do not think Congress can legally alter the Constitution
by means of a statute law.


The Fifth Amendment to the Constitution creates another serious conflict. It states that no citizen's private
property "shall" be taken by the government for public use without "just compensation." The work I create is
my private property: Article I, Section 8 has established that. So if government lacks the right to confiscate it
without just compensation, I do not see how it can grant that right en masse to the public.


The logic behind the Constitution's Copyright Clause should be self-evident: no individual can enter into any
agreement to sell or license property - or dispose of it in any other fashion - unless he or she owns the proper-
ty. To make the public part owner of every citizen's intellectual property - which is effectively what the pro-
posed legislation would do - would make all contracts regarding the disposition of that property essentially
meaningless. Orphan works infringements would therefore nullify millions of private business contracts
between artists and the clients they've licensed work to. 


When individuals knowingly interfere with the contracts or business affairs of others, it's called tortious interfer-
ence and under the law there's a remedy for that. But here the interfering party would be the US government.
Legislative immunity would, of course, exempt lawmakers from lawsuits for tortious interference. But by what
right can they permit members of the public to interfere en masse with the contractual business affairs of each
other on the slender premise that certain infringers may be ignorant of the economic or personal harm they're
causing to strangers?


Proponents of the proposed legislation have stated that "good faith" infringers must be given "certainty" that if
their infringements are detected, they will not be subject to penalties. And I agree that certainty in the markets
is essential to the promotion of "Science and useful arts." Yet it is the current copyright system that provides
certainty. Where creators exercise exclusive control over their rights and enter into voluntary agreements with
known clients there is certainty all around. All parties understand the terms they've agreed to and with whom;
and all parties are in a position to monitor mutual compliance.


By contrast, any legislation that voids an author's exclusive right would make it impossible for either creators
or their clients to know who, where or on what terms any particular work is, has been or will be used by oth-
ers. This would inflict total chaos in commercial markets. It would not only cause economic harm to creators,
but to their clients across a broad swath of the economy. 


On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the Copyright Office states that
it "takes [such] concerns seriously, but does not believe that they outweigh the benefits of comprehensive
orphan works legislation..." 


Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for infringers who
would gain them! 







For the sake of guaranteeing certainty to infringers in the secondary rights market, the proposed legislation
would create perpetual uncertainty for creators and their clients in the country's primary markets. This would be
a total reversal of the principle of copyright as expressed in Article 1, Section 8 of the Constitution; and with all
due respect, a Constitutional provision cannot be reversed legally except by means of a Constitutional amend-
ment.


Thank you again for the opportunity to express these thoughts.


Sincerely, 


David Derr








September 30, 2015 
 
Maria Pallante, Register of Copyrights 
US Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01)
 
Dear Ms. Pallante and Copyright Office Staff:
 
Thank you for the opportunity to reply to the initial comments generated by the Visual Arts Notice of Inquiry. As a working artist/illustrator, 
I support the comments submitted by the Illustrators Partnership regarding the Constitutional issues raised by the proposed orphan 
works legislation.
 
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It is my understanding that those rights cannot be 
abridged except by a Constitutional amendment. Yet the orphan works proposals the Copyright Office has recommended to Congress 
would abridge those rights. I could never again enjoy the exclusive right to any work I create if anybody anywhere is allowed to exploit it at 
any time, for any reason (except fair use), without my knowledge or consent. Because "orphan works" legislation would not be limited to 
true orphaned work, it would convert every artist's exclusive right to a non-exclusive right. That would be a fundamental change to a 
Constitutional provision and I do not think Congress can legally alter the Constitution by means of a statute law.
 
The Fifth Amendment to the Constitution creates another serious conflict. It states that no citizen's private property "shall" be taken by 
the government for public use without "just compensation." The work I create is my private property: Article I, Section 8 has established 
that. So if government lacks the right to confiscate it without just compensation, I do not see how it can grant that right en masse to the 
public.
 
The logic behind the Constitution's Copyright Clause should be self-evident: no individual can enter into any agreement to sell or license 
property - or dispose of it in any other fashion - unless he or she owns the property. To make the public part owner of every citizen's 
intellectual property - which is effectively what the proposed legislation would do - would make all contracts regarding the disposition of 
that property essentially meaningless. Orphan works infringements would therefore nullify millions of private business contracts between 
artists and the clients they've licensed work to. 
 
When individuals knowingly interfere with the contracts or business affairs of others, it's called tortious interference and under the law 
there's a remedy for that. But here the interfering party would be the US government. Legislative immunity would, of course, exempt 
lawmakers from lawsuits for tortious interference. But by what right can they permit members of the public to interfere en masse with the 
contractual business affairs of each other on the slender premise that certain infringers may be ignorant of the economic or personal 
harm they're causing to strangers?
 
Proponents of the proposed legislation have stated that "good faith" infringers must be given "certainty" that if their infringements are 
detected, they will not be subject to penalties. And I agree that certainty in the markets is essential to the promotion of "Science and 
useful arts." Yet it is the current copyright system that provides certainty. Where creators exercise exclusive control over their rights and enter 
into voluntary agreements with known clients there is certainty all around. All parties understand the terms they've agreed to and with whom; 
and all parties are in a position to monitor mutual compliance.
 
By contrast, any legislation that voids an author's exclusive right would make it impossible for either creators or their clients to know who, 
where or on what terms any particular work is, has been or will be used by others. This would inflict total chaos in commercial markets. 
It would not only cause economic harm to creators, but to their clients across a broad swath of the economy. 
 
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the Copyright Office states that it "takes [such] concerns 
seriously, but does not believe that they outweigh the benefits of comprehensive orphan works legislation..." 
 
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for infringers who would gain them! 
 
For the sake of guaranteeing certainty to infringers in the secondary rights market, the proposed legislation would create perpetual 
uncertainty for creators and their clients in the country's primary markets. This would be a total reversal of the principle of copyright as 
expressed in Article 1, Section 8 of the Constitution; and with all due respect, a Constitutional provision cannot be reversed legally except 
by means of a Constitutional amendment.
 
Thank you again for the opportunity to express these thoughts.
 
Sincerely, 


Tim Barrall


timbarrall.com


info@timbarrall.com
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September 29, 2015  
  
Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
  
Dear Ms. Pallante and Copyright Office Staff: 
 
I wrote in support of artists’ rights in the earlier call for letters, and I am responding again during 
this comment period to restate the importance for a strong copyright law for visual artists 
 
As a working artist/illustrator, I support the comments submitted by the Illustrators Partnership 
regarding the Constitutional issues raised by the proposed orphan works legislation.  A strong, 
protective law is necessary to protect my livelihood, just as musicians and authors enjoy protection 
from infringements.   
 
I am including the IPA letter—I agree with everything in it, and believe that we have the power of 
the Constitution on our side.  The crux of the issue for me: 
 


Because Article 1, Section 8 of the Constitution grants authors the exclusive rights to their 
work, it is our understanding that those rights cannot be abridged without a constitutional 
amendment. 


  
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It is my 
understanding that those rights cannot be abridged except by a Constitutional amendment. Yet the 
orphan works proposals the Copyright Office has recommended to Congress would abridge those 
rights. I could never again enjoy the exclusive right to any work I create if anybody anywhere is 
allowed to exploit it at any time, for any reason (except fair use), without my knowledge or 
consent. Because "orphan works" legislation would not be limited to true orphaned work, it would 
convert every artist's exclusive right to a non-exclusive right. That would be a fundamental change 
to a Constitutional provision and I do not think Congress can legally alter the Constitution by means 
of a statute law. 
  
The Fifth Amendment to the Constitution creates another serious conflict. It states that no citizen's 
private property "shall" be taken by the government for public use without "just compensation." 
The work I create is my private property: Article I, Section 8 has established that. So if government 
lacks the right to confiscate it without just compensation, I do not see how it can grant that right en 
masse to the public. 
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The logic behind the Constitution's Copyright Clause should be self-evident: no individual can enter 
into any agreement to sell or license property - or dispose of it in any other fashion - unless he or 
she owns the property. To make the public part owner of every citizen's intellectual property - 
which is effectively what the proposed legislation would do - would make all contracts regarding 
the disposition of that property essentially meaningless. Orphan works infringements would 
therefore nullify millions of private business contracts between artists and the clients they've 
licensed work to.  
  
When individuals knowingly interfere with the contracts or business affairs of others, it's called 
tortious interference and under the law there's a remedy for that. But here the interfering party 
would be the US government. Legislative immunity would, of course, exempt lawmakers from 
lawsuits for tortious interference. But by what right can they permit members of the public to 
interfere en masse with the contractual business affairs of each other on the slender premise that 
certain infringers may be ignorant of the economic or personal harm they're causing to strangers? 
  
Proponents of the proposed legislation have stated that "good faith" infringers must be given 
"certainty" that if their infringements are detected, they will not be subject to penalties. And I 
agree that certainty in the markets is essential to the promotion of "Science and useful arts." Yet it 
is the current copyright system that provides certainty. Where creators exercise exclusive control 
over their rights and enter into voluntary agreements with known clients there is certainty all 
around. All parties understand the terms they've agreed to and with whom; and all parties are in a 
position to monitor mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive right would make it impossible for 
either creators or their clients to know who, where or on what terms any particular work is, has 
been or will be used by others. This would inflict total chaos in commercial markets. It would not 
only cause economic harm to creators, but to their clients across a broad swath of the economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the Copyright Office 
states that it "takes [such] concerns seriously, but does not believe that they outweigh the benefits 
of comprehensive orphan works legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for infringers 
who would gain them!  
  
For the sake of guaranteeing certainty to infringers in the secondary rights market, the proposed 
legislation would create perpetual uncertainty for creators and their clients in the country's primary 
markets. This would be a total reversal of the principle of copyright as expressed in Article 1, 
Section 8 of the Constitution; and with all due respect, a Constitutional provision cannot be 
reversed legally except by means of a Constitutional amendment. 
  
Thank you again for the opportunity to express these thoughts. 
  
Sincerely, 
 


Board Certified Medical Illustrator 
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September 28, 2015 
 
Maria Pallante, Register of Copyrights 
US Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01)
 
Dear Ms. Pallante and Copyright Office Staff:
 
Thank you for the opportunity to reply to the initial comments generated by the 
Visual Arts Notice of Inquiry. As a working artist/illustrator, I support the 
comments submitted by the Illustrators Partnership regarding the Constitutional 
issues raised by the proposed orphan works legislation.
 
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our 
work. It is my understanding that those rights cannot be abridged except by a 
Constitutional amendment. Yet the orphan works proposals the Copyright Office has 
recommended to Congress would abridge those rights. I could never again enjoy the 
exclusive right to any work I create if anybody anywhere is allowed to exploit it at
any time, for any reason (except fair use), without my knowledge or consent. Because
"orphan works" legislation would not be limited to true orphaned work, it would 
convert every artist's exclusive right to a non-exclusive right. That would be a 
fundamental change to a Constitutional provision and I do not think Congress can 
legally alter the Constitution by means of a statute law.
 
The Fifth Amendment to the Constitution creates another serious conflict. It states 
that no citizen's private property "shall" be taken by the government for public use
without "just compensation." The work I create is my private property: Article I, 
Section 8 has established that. So if government lacks the right to confiscate it 
without just compensation, I do not see how it can grant that right en masse to the 
public.
 
The logic behind the Constitution's Copyright Clause should be self-evident: no 
individual can enter into any agreement to sell or license property - or dispose of 
it in any other fashion - unless he or she owns the property. To make the public 
part owner of every citizen's intellectual property - which is effectively what the 
proposed legislation would do - would make all contracts regarding the disposition 
of that property essentially meaningless. Orphan works infringements would therefore
nullify millions of private business contracts between artists and the clients 
they've licensed work to. 
 
When individuals knowingly interfere with the contracts or business affairs of 
others, it's called tortious interference and under the law there's a remedy for 
that. But here the interfering party would be the US government. Legislative 
immunity would, of course, exempt lawmakers from lawsuits for tortious interference.
But by what right can they permit members of the public to interfere en masse with 
the contractual business affairs of each other on the slender premise that certain 
infringers may be ignorant of the economic or personal harm they're causing to 
strangers?
 
Proponents of the proposed legislation have stated that "good faith" infringers must
be given "certainty" that if their infringements are detected, they will not be 
subject to penalties. And I agree that certainty in the markets is essential to the 
promotion of "Science and useful arts." Yet it is the current copyright system that 
provides certainty. Where creators exercise exclusive control over their rights and 
enter into voluntary agreements with known clients there is certainty all around. 
All parties understand the terms they've agreed to and with whom; and all parties 
are in a position to monitor mutual compliance.
 
By contrast, any legislation that voids an author's exclusive right would make it 
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impossible for either creators or their clients to know who, where or on what terms 
any particular work is, has been or will be used by others. This would inflict total
chaos in commercial markets. It would not only cause economic harm to creators, but 
to their clients across a broad swath of the economy. 
 
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the 
Copyright Office states that it "takes [such] concerns seriously, but does not 
believe that they outweigh the benefits of comprehensive orphan works 
legislation..." 
 
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, 
but for infringers who would gain them! 
 
For the sake of guaranteeing certainty to infringers in the secondary rights market,
the proposed legislation would create perpetual uncertainty for creators and their 
clients in the country's primary markets. This would be a total reversal of the 
principle of copyright as expressed in Article 1, Section 8 of the Constitution; and
with all due respect, a Constitutional provision cannot be reversed legally except 
by means of a Constitutional amendment.
 
Thank you again for the opportunity to express these thoughts.
 
Sincerely, Lou Graziani
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Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
 


Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
 
Dear Ms. Pallante and Copyright Office Staff: 
 
Thank you for the opportunity to reply to the initial comments generated by the Visual Arts Notice of Inquiry. As 
a working artist/illustrator, I support the comments submitted by the Illustrators Partnership regarding the 
Constitutional issues raised by the proposed orphan works legislation. 
 
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It is my understanding that 
those rights cannot be abridged except by a Constitutional amendment. Yet the orphan works proposals the 
Copyright Office has recommended to Congress would abridge those rights. I could never again enjoy the 
exclusive right to any work I create if anybody anywhere is allowed to exploit it at any time, for any reason 
(except fair use), without my knowledge or consent. Because "orphan works" legislation would not be limited to 
true orphaned work, it would convert every artist's exclusive right to a non-exclusive right. That would be a 
fundamental change to a Constitutional provision and I do not think Congress can legally alter the Constitution 
by means of a statute law. 
 
The Fifth Amendment to the Constitution creates another serious conflict. It states that no citizen's private 
property "shall" be taken by the government for public use without "just compensation." The work I create is my 
private property: Article I, Section 8 has established that. So if government lacks the right to confiscate it 
without just compensation, I do not see how it can grant that right en masse to the public. 
 


The logic behind the Constitution's Copyright Clause should be self-evident: no individual can enter into any 
agreement to sell or license property - or dispose of it in any other fashion - unless he or she owns the 
property. To make the public part owner of every citizen's intellectual property - which is effectively what the 
proposed legislation would do - would make all contracts regarding the disposition of that property essentially 
meaningless. Orphan works infringements would therefore nullify millions of private business contracts 
between artists and the clients they've licensed work to.  
 


When individuals knowingly interfere with the contracts or business affairs of others, it's called tortious 
interference and under the law there's a remedy for that. But here the interfering party would be the US 
government. Legislative immunity would, of course, exempt lawmakers from lawsuits for tortious interference. 
But by what right can they permit members of the public to interfere en masse with the contractual business 
affairs of each other on the slender premise that certain infringers may be ignorant of the economic or personal 
harm they're causing to strangers? 
 


Proponents of the proposed legislation have stated that "good faith" infringers must be given "certainty" that if 
their infringements are detected, they will not be subject to penalties. And I agree that certainty in the markets 
is essential to the promotion of "Science and useful arts." Yet it is the current copyright system that provides 
certainty. Where creators exercise exclusive control over their rights and enter into voluntary agreements with 
known clients there is certainty all around. All parties understand the terms they've agreed to and with whom; 
and all parties are in a position to monitor mutual compliance. 
 


By contrast, any legislation that voids an author's exclusive right would make it impossible for either creators or 
their clients to know who, where or on what terms any particular work is, has been or will be used by others. 
This would inflict total chaos in commercial markets. It would not only cause economic harm to creators, but to 







their clients across a broad swath of the economy.  
 


On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the Copyright Office states that it 
"takes [such] concerns seriously, but does not believe that they outweigh the benefits of comprehensive orphan 
works legislation..."  
 


Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for infringers who would 
gain them!  
 


For the sake of guaranteeing certainty to infringers in the secondary rights market, the proposed legislation 
would create perpetual uncertainty for creators and their clients in the country's primary markets. This would be 
a total reversal of the principle of copyright as expressed in Article 1, Section 8 of the Constitution; and with all 
due respect, a Constitutional provision cannot be reversed legally except by means of a Constitutional 
amendment. 
 


Thank you again for the opportunity to express these thoughts. 
 


Sincerely, 


Melanie Conrad 








September 28, 2015 
 
Maria Pallante, Register of Copyrights 
US Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 
2015-01)
 
Dear Ms. Pallante and Copyright Office Staff:
 
Thank you for the opportunity to reply to the initial comments 
generated by the Visual Arts Notice of Inquiry. As a working artist/
illustrator, I support the comments submitted by the Illustrators 
Partnership regarding the Constitutional issues raised by the 
proposed orphan works legislation.
 
Article 1, Section 8 of the Constitution grants artists 
the exclusive rights to our work. It is my understanding that those 
rights cannot be abridged except by a Constitutional amendment. 
Yet the orphan works proposals the Copyright Office has 
recommended to Congress would abridge those rights. I could 
never again enjoy the exclusive right to any work I create if 
anybody anywhere is allowed to exploit it at any time, for any 
reason (except fair use), without my knowledge or consent. 
Because "orphan works" legislation would not be limited to true 
orphaned work, it would convert every artist's exclusive right to a 
non-exclusive right. That would be a fundamental change to a 
Constitutional provision and I do not think Congress can legally 
alter the Constitution by means of a statute law.
 
The Fifth Amendment to the Constitution creates another 
serious conflict. It states that no citizen's private property "shall" 
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be taken by the government for public use without "just 
compensation." The work I create is my private property: Article I, 
Section 8 has established that. So if government lacks the right to 
confiscate it without just compensation, I do not see how it can 
grant that right en masse to the public.
 
The logic behind the Constitution's Copyright Clause should 
be self-evident: no individual can enter into any agreement to 
sell or license property - or dispose of it in any other fashion - 
unless he or she owns the property. To make the public part 
owner of every citizen's intellectual property - which is effectively 
what the proposed legislation would do - would make all contracts 
regarding the disposition of that property essentially 
meaningless. Orphan works infringements would therefore nullify 
millions of private business contracts between artists and the 
clients they've licensed work to. 
 
When individuals knowingly interfere with the contracts or 
business affairs of others, it's called tortious interference 
and under the law there's a remedy for that. But here the 
interfering party would be the US government. Legislative 
immunity would, of course, exempt lawmakers from lawsuits for 
tortious interference. But by what right can they permit members 
of the public to interfere en masse with the contractual business 
affairs of each other on the slender premise that certain infringers 
may be ignorant of the economic or personal harm they're 
causing to strangers?
 
Proponents of the proposed legislation have stated that "good 
faith" infringers must be given "certainty" that if their infringements 
are detected, they will not be subject to penalties. And I agree that 
certainty in the markets is essential to the promotion of "Science 
and useful arts." Yet it is the current copyright system 
that provides certainty. Where creators exercise exclusive control 
over their rights and enter into voluntary agreements with known 
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clients there is certainty all around. All parties understand the 
terms they've agreed to and with whom; and all parties are in a 
position to monitor mutual compliance.
 
By contrast, any legislation that voids an author's exclusive 
right would make it impossible for either creators or their clients to 
know who, where or on what terms any particular work is, has 
been or will be used by others. This would inflict total chaos in 
commercial markets. It would not only cause economic harm to 
creators, but to their clients across a broad swath of the economy. 
 
On pages 50-51 of its 2015 Report on Orphan Works and Mass 
Digitization, the Copyright Office states that it "takes [such] 
concerns seriously, but does not believe that they outweigh the 
benefits of comprehensive orphan works legislation..." 
 
Benefits? Benefits for whom? Not benefits for artists, who would 
lose their rights, but for infringers who would gain them! 
 
For the sake of guaranteeing certainty to infringers in the 
secondary rights market, the proposed legislation would create 
perpetual uncertainty for creators and their clients in the country's 
primary markets. This would be a total reversal of the principle of 
copyright as expressed in Article 1, Section 8 of the Constitution; 
and with all due respect, a Constitutional provision cannot be 
reversed legally except by means of a Constitutional amendment.
 
Thank you again for the opportunity to express these thoughts.
 
Sincerely, 
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September 28, 2015  


  


Maria Pallante, Register of Copyrights  


US Copyright Office  


101 Independence Ave. S.E.  


Washington, DC 20559-6000  


  


RE: Notice of Inquiry, Copyright Office, Library of Congress  


Copyright Protection for Certain Visual Works (Docket No. 2015-
01) 


  


Dear Ms. Pallante and Copyright Office Staff: 


  


Thank you for the opportunity to reply to the initial comments 
generated by the Visual Arts Notice of Inquiry. As a working artist, 
graphic designer and illustrator, I support the comments 
submitted by the Illustrators Partnership regarding the 
Constitutional issues raised by the proposed orphan works 
legislation as well as a GREAT many of the comments submitted 
by the numerous working artists who wrote in concerned about 
the Orphan Works Bill being passed. 


  


Article 1, Section 8 of the Constitution grants artists 
the exclusive rights to our work. It is my understanding that those 







rights cannot be abridged except by a Constitutional amendment, 
yet the orphan works proposals the Copyright Office has 
recommended to Congress would indeed abridge those rights. I 
could never again enjoy the exclusive right to any work I create if 
anybody anywhere is allowed to exploit it at any time, for any 
reason (except fair use), without my knowledge or consent. This 
simply cannot be allowed. Because "orphan works" legislation 
would not be limited to true orphaned work, it would in fact 
convert every artist's exclusive right to a non-exclusive right. That 
would be a fundamental change to a Constitutional provision and I 
do not think Congress can legally alter the Constitution by means 
of a statute law. 


  


The Fifth Amendment to the Constitution creates another 
serious conflict should the Orphan Works bill be passed and 
enforced. It states that no citizen's private property "shall" be 
taken by the government for public use without "just 
compensation." The work I create is my private property - Article I, 
Section 8 has established that. If government lacks the right to 
confiscate it without just compensation, I do not see how the 
government can then grant that right en masse to the public. 


  


The logic behind the Constitution's Copyright Clause should 
be self-evident: no individual can enter into any agreement to 
sell or license property - or dispose of it in any other fashion - 
unless he or she owns the property. To make the public ‘part 
owner’ of each and every citizen's intellectual property, which, in 
fact, is effectively what the proposed Orphan Works legislation 







would do, would make all contracts regarding the disposition of 
that property essentially meaningless. Such Orphan works 
infringements would actually nullify millions of private business 
contracts between artists and the clients they've licensed work to. 


  


When individuals knowingly interfere with the contracts or 
business affairs of others, it's called tortious interference 
and under the law there's a remedy for that. But here the 
interfering party would be the US government. Legislative 
immunity would, of course, exempt lawmakers from lawsuits for 
tortious interference, but by what right can they permit members 
of the public to interfere en masse with the contractual business 
affairs of each other on the slender premise that certain infringers 
may be ignorant of the economic or personal harm they're 
causing to strangers? 


  


Proponents of the proposed legislation have stated that "good 
faith" infringers must be given "certainty" that if their infringements 
are detected, they will not be subject to penalties. And I agree that 
certainty in the markets is essential to the promotion of "Science 
and useful arts." Yet it is the current copyright system 
that provides certainty. Where creators exercise exclusive control 
over their rights and enter into voluntary agreements with known 
clients there is certainty all around. All parties understand the 
terms they've agreed to and with whom; and all parties are in a 
position to monitor mutual compliance. 


  







Any legislation that voids an author's exclusive right would make it 
impossible for either creators or their clients to know who, where 
or on what terms any particular work is, has been or will be used 
by others. All artists and clients would then have to spend 
extensive time monitoring everything everywhere to uncover any 
misuse of intellectual property. This would inflict total chaos in 
commercial markets. It would not only cause economic harm to 
creators, but to their clients across a broad swath of the 
economy.  


  


On pages 50-51 of its 2015 Report on Orphan Works and Mass 
Digitization, the Copyright Office states that it "takes [such] 
concerns seriously, but does not believe that they outweigh the 
benefits of comprehensive orphan works legislation..."  


  


Benefits? Benefits for whom? Certainly will be no benefits for 
artists, who would lose their rights. The infringers would be the 
ones to gain, and these infringers will come out of the woodwork 
by the thousands to take advantage of all art creators and their 
newly orphaned creations. 


  


For the sake of guaranteeing certainty to infringers in the 
secondary rights market, the proposed legislation would create 
perpetual uncertainty for creators and their clients in the country's 
primary markets. This would be a total reversal of the principle of 
copyright as expressed in Article 1, Section 8 of the Constitution; 







and with all due respect, a Constitutional provision cannot be 
reversed legally except by means of a Constitutional amendment. 


  


Thank you again for this opportunity to express my thoughts on 
the proposed changes to the copyright law. Our current copyright 
law works - and the changes proposed by the Orphan Works bill 
are simply unconstitutional.  


  


Sincerely,  
 


Greg Voth 







I’d like to tell you about the damage that the Orphaned Works Bill would cause in my life. 


 


As a 63 year old illustrator, graphic designer and image creator who’s been an artist for 
decades, I have created hundreds of images for magazines and newspapers, CD and 
record covers, as well as art for online and advertising use. I survived as a full-time 
illustrator on commissioned jobs and by selling the reproduction rights to existing 
artwork all that time. With fewer commissioned works in this day of stock illustration and 
the dominance of photography, I rely even more than before on selling rights to my 
existing library of illustrated images over and over, when, for how much and to whom I 
choose. All my artwork is under my control. 


 


Sure, everyone thinks they’re an ‘image creator’ these days, using existing stock photos 
and art to generate graphics. Under ever tightening deadlines, designers spend less 
and less time conceptualizing ideas and crafting unique imagery, pushed to juggle 
existing images rather than working with an illustrator to create a specialized product. 
Spoiled by the availability of stock photography and stock art, many clients care less 
about originality than they do the bottom line. This is what makes our illustration work 
uniquely ours - we bring the originality to the client’s doorstep.  


 


While an illustration might initially cost more than using a stock photograph or stock art 
image, once you add in the usage rights requested, original image cost settles 
surprisingly in the same ballpark as stock usage. By re-selling the rights to my existing 
images, with few exceptions, I can compete head to head with images from stock 
houses. These days it pays to think globally regarding our illustrated projects and our 
backlog of original works remain a vital source of income. 


 


As an illustrator and graphic designer since 1976, I’ve formally copyrighted a fair 
amount of my work but by no means all of it, since the copyright is considered mine and 
informally copyrighted upon creation according to the Copyright Act of 1976 without the 
need to register it. Many of my illustrations for publications include only a credit line 
linking the art to me. In dozens of instances this credit line was omitted and my 
signature cropped out,  effectively ‘orphaning’ the artwork. With many of these 
magazines no longer in print, my art could easily be scanned and re-used with a half-
hearted ’good faith’ search by a less than honorable infringer. 


 







This isn’t just about a few uncredited illustrations found in the bottom of a box at a flea 
market. It’s  an industry waiting in the wings to steal our work for great commercial gain 
if a quick Google search results don’t immediately provide the identity of the creator of a 
piece of art. In this day of digital manipulation, any work can be altered, imagery 
changed and an artist’s name removed, effectively ‘orphaning’ work for improper use 
and stealing without permission.  


 


 The Orphaned Works Bill has been defeated twice before. I’ve expressed opposition it 
each time. If this bill is passed, it will devastate my working career as an illustrator. I will 
be pressured to register all of my work (past, present and future sketches, art and 
photos) with an ever growing number of clearance houses globally to insure people will 
know a specific piece of art it’s mine, creating a bazaar ‘opt out’ procedure that will cost 
me thousands just to protect what I already own. An infringer only need to conduct a 
‘good faith’ search to find me, putting the burden of proof on me. I will be forced to take 
advantage of every means to make sure I can be located and my art viewed and 
sourced as mine. 


 


ll of my artwork will have to be published and viewable in searchable databases for any 
potential user to locate me. The burden remains mine. I don’t want everyone to see my 
art and potentially steal my concepts and technique. I choose what the public sees of 
my work to keep it fresh and my work desirable. This so-called ‘Next Great Copyright 
Act’ would make it far too easy for abusers to create derivative artworks from my art and 
allow these ’artists’ to copyright such works in their own names. My ink smearing 
technique took me years to originate and perfect… and, damn it, it’s mine, as are my 
watercolors, sketches, photos and other graphics, a lifetime of creative work. 


 


It is my Constitutional right to exclusively control my work. I choose who uses it and for 
how much. The Orphaned Works Act will ‘privilege’ the public’s right to use my work. 
Don’t think for one second that this is just about students adding art to reports, dozens 
of art houses will spring up from passage of this disastrous bill, selling what they 
consider ‘orphaned’ art for high prices. There is a profit motive just under the surface os 
this ‘improved’ copyright law. That profit will not be mine. 


 


The intellectuals who surmise that ‘all art belongs to the society it’s created within’ 
should try generating unique imagery for decades only to have it stripped away with the 







passage of such a far reaching, life altering and career damaging bill. Say NO to 
support of the Orphan Works bill.  


 


Greg Voth 


Illustrator and Graphic Designer 


126 Webster Avenue 1-B 


Jersey City, NJ 07307 
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Dear Ms. Pallante, 


I am writing to endorse the letter submitted by the Illustrators Partnership. As the letter states “Article 
1, Section 8 of the Constitution grants authors the exclusive rights to their work, it is our understanding 
that rights cannot be abridged without a constitutional amendment.” I have been able to pratice my 
profession as an illustrator because the law prevents any other commercial interests from stealing my 
work and using it for their own purposes. If this right is taken away from me, how does the federal 
government expect me and the many thousands of other creative Americans to earn a living?   


If the copyright laws are crippled by this outrageous and unconstitutional legislation, the entire creative 
force of this country will be crippled as well. Is that the kind of society we should seek to develop? 


Sincerely, 


John Rush 
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Maria Pallante, Register of Copyright                                                                                                                       


US Copyright Office                                                                                                                                                           


101 Independence Avenue SE                                                                                                                                   


Washington, DC 20559-6000 


RE: Notice of Inquiry, Copyright Office, Library of Congress                                                                                 


Copyright Protectiojn for Certain Visual Works (Docket No. 2015-01) 


Dear Ms. Pallante and Copyright Office Staff: 


Thanks you for the opportunity to reply to the initial comments generated by the Visual Arts Notice of  


Inquiry.  As a working artist/illustrator, I strongly support the comments submitted by the Illustrators 


Partnership regarding the Constitutional issues raised by the orphan works legislation. 


Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It is my 


understanding that those rights cannot be abridged except by a constitutional amendment. Yet the 


orphan works proposals the Copyright Office has recommended to Congress would abridge those rights. 


I could never again enjoy the exclusive right to any work I create if anybody anywhere is allowed to 


exploit it at any time, for any reason (except fair use), without my knowledge or consent. Because 


“orphan works” legislation would not be limited to true orphaned work, it would convert every artist’s 


exclusive right to a non-exclusive right. That would be a fundamental change to a Constitutional 


provision and I do not think Congress can legally alter the Constitution by means of a statute law. 


The Fifth Amendment to the Constitution creates another serious conflict. It states that no citizen’s 


private property “shall” be taken by the government for public use without “just compensation”. The 


work I create is my private property: Article 1, Section 8 has established that. So if the government lacks 


the right to confiscate it without compensation, I do not see how it can grant that right en masse to the 


public. 


The logic behind the Constitution’s Copyright Clause should be self-evident: no individual can enter 


into any agreement to sell or license property – or dispose of it in any other fashion – unless he or she 


owns the property. To make the public part owner of every citizen’s intellectual property – which is 


effectively what the proposed legislation would do – would make all contracts regarding the disposition 


of that property essentially meaningless. Orphan works infringements would therefore nullify millions of 


private business contracts between artists and the clients they’ve licensed work to. 


When individuals knowingly interfere with the contacts or business affairs of others, it’s called 


tortious interference and under the law there’s a remedy for that. But here the interfering party 


would be the US Government. Legislative immunity would, of course, exempt lawmakers from lawsuits 


for tortious interference. 


But by what right can the permit members of the public to interfere en masse with the contractual 


business affairs of each other on the slender premise that certain infringers may be ignorant of the 


economic or personal harm they’re causing to strangers? 







Proponents of the legislation have stated that “good faith” infringers must be given “certainty” that if 


their infringements are detected , they will not be subject to penalties. And I agree that certainty in the 


markets is essential to the promotion of “Science and useful arts”. Yet it is the current copyright system 


that provides certainty. Where creators exercise exclusive control over their rights and enter into 


voluntary agreements with known clients there is certainty all around. All parties understand the terms 


to which they’ve agreed and with whom, and all parties are in a position to monitor mutual compliance. 


By contrast, any legislation that voids an author’s exclusive right would make it impossible for either 


creators or their clients to know who, where, or what terms any particular work is, has been, or will be 


used by others. This would inflict total chaos in commercial markets. It would not only cause economic 


harm to creators, but to their clients across a broad swath of the economy. 


On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the Copyright Office states 


that it takes “(such) concerns seriously, but does not believe that they outweigh the benefits of 


comprehensive orphan works legislation…” 


Benefits” Benefits for whom? Not the benefits for artists, who would lose their rights, but for infringers 


who would gain them! 


For the sake of guaranteeing certainty to infringers in the secondary rights market, the proposed 


legislation would create perpetual uncertainty for creators and their clients in the country’s primary 


markets. This would be a total reversal of the principle of copyright expressed in Article 1, Section 8 of 


the Constitution; and with all due respect, a Constitutional provision cannot be reversed legally except 


by means of a Constitutional amendment. 


This issue is extremely important to me, having spent my entire adult life (the past 40 years) as an 


artist/illustrator and knowing firsthand the damage this change could cause. Thank you again for the 


opportunity to express these thoughts.  


Sincerely, 


Stephen Peringer 


Stephen Peringer Art & Animation                                                                                                                                    


26915 NE 144
th


 Place                                                                                                                                                           


Duvall, WA 98019 


 








Maria Pallante, Register of Copyrights     October 30,2015 
US Copyright Office 
101 Independence Ave, S.E. 
Washington, D.C. 20559-6000 
 
Dear Ms Pallante: 
 
 Thank you for giving me the opportunity to reply to the initial comments submitted to the Visual 
Arts Notice of Inquiry regarding the Library of Congress Copyright Protection for Certain Visual Works 
(Docket No. 2015-01).   I am deeply concerned about the potential for my Constitutional rights as an 
artist to be taken away from me by proposed changes to the copyright law.  As a citizen and taxpayer in 
this country, I feel that the rights to my work should not be easily taken from me by a large coporation 
that does not want to have to pay to use my images.  If I am required to pay large fees to protect my 
rights as an artist (even an annual fee for each image), the cost would be prohibitive for the survival of 
my business.  The proposed orphan works legislation undermines the copyright laws and makes them 
invalid, especially for small businesses like mine.  If this proposed legislation passes, people would have 
the right to take my artwork, that sometimes takes me months to produce, for free because they can 
profit by doing so.  This is against my Constitutional rights and just plain wrong.  I would think that in this 
country the citizens should be better protected than in other countries not less by the government.   
 
      Sincerely, 
      Elayne A. Leighton 
               Peleigh3@gmail.com 
                                                








 


      
 


Aviation Artist 
  1782 Colonial Manor Drive, Lancaster, PA 17603     717-394-9419 


Kristin@KristinHillArtist.com        www.KristinHillArtist.com 
 


 
 
September 28, 2015  
  
Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
  
Dear Ms. Pallante and Copyright Office Staff: 
  
Thank you for the opportunity to reply to the initial comments generated by the Visual Arts Notice of Inquiry.  
 
As a professional career free lance artist specializing in aviation and aerospace art for four decades, I state 
emphatically that proposals to change the current 1976 Copyright Law protections and replace them with 
changes including registries as proposed by the Orphan Works Act would be devastating to my business 
and harm my clients. In addition to undermining the protection of rightful ownership of my creative works, 
the essential privacy of my work and client contract relations would be put in jeopardy.  
 
As a working artist, I support the comments submitted by the Illustrators Partnership regarding the 
Constitutional issues raised by the proposed orphan works legislation. These comments have been written 
with sincere and astute contemplation and research.  
 
My own words and thoughts were submitted in my letter to the Copyright Office on July 22, 2015 in 
response to the Copyright Office’s Notice of Inquiry and are entered into the public record. The following 
comments receive my support. I oppose the elimination of the 1976 Copyright Law and the changes 
proposed as a replacement to the current copyright law’s protection of my property and that of others.  
 
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It is my understanding 
that those rights cannot be abridged except by a Constitutional amendment. Yet the orphan works 
proposals the Copyright Office has recommended to Congress would abridge those rights. I could 
never again enjoy the exclusive right to any work I create if anybody anywhere is allowed to exploit it at any 
time, for any reason (except fair use), without my knowledge or consent. Because "orphan works" 
legislation would not be limited to true orphaned work, it would convert every artist's exclusive right to a 
non-exclusive right. That would be a fundamental change to a Constitutional provision and I do not think 
Congress can legally alter the Constitution by means of a statute law. 
  
The Fifth Amendment to the Constitution creates another serious conflict. It states that no citizen's private 
property "shall" be taken by the government for public use without "just compensation." The work I create is 
my private property: Article I, Section 8 has established that. So if government lacks the right to confiscate it 
without just compensation, I do not see how it can grant that right en masse to the public. 
  
The logic behind the Constitution's Copyright Clause should be self-evident: no individual can enter 
into any agreement to sell or license property - or dispose of it in any other fashion - unless he or she owns 
the property. To make the public part owner of every citizen's intellectual property - which is effectively what 
the proposed legislation would do - would make all contracts regarding the disposition of that property 
essentially meaningless. Orphan works infringements would therefore nullify millions of private business 
contracts between artists and the clients they've licensed work to.  
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When individuals knowingly interfere with the contracts or business affairs of others, it's called 
tortious interference and under the law there's a remedy for that. But here the interfering party 
would be the US government. Legislative immunity would, of course, exempt lawmakers from lawsuits for 
tortious interference. But by what right can they permit members of the public to interfere en masse with the 
contractual business affairs of each other on the slender premise that certain infringers may be ignorant of 
the economic or personal harm they're causing to strangers? 
  
Proponents of the proposed legislation have stated that "good faith" infringers must be given "certainty" that 
if their infringements are detected, they will not be subject to penalties. And I agree that certainty in the 
markets is essential to the promotion of "Science and useful arts." Yet it is the current copyright system 
that provides certainty. Where creators exercise exclusive control over their rights and enter into voluntary 
agreements with known clients there is certainty all around. All parties understand the terms they've agreed 
to and with whom; and all parties are in a position to monitor mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive right would make it impossible for either 
creators or their clients to know who, where or on what terms any particular work is, has been or will be 
used by others. This would inflict total chaos in commercial markets. It would not only cause economic harm 
to creators, but to their clients across a broad swath of the economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the Copyright Office states that 
it "takes [such] concerns seriously, but does not believe that they outweigh the benefits of comprehensive 
orphan works legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for infringers who 
would gain them!  
  
For the sake of guaranteeing certainty to infringers in the secondary rights market, the proposed legislation 
would create perpetual uncertainty for creators and their clients in the country's primary markets. This would 
be a total reversal of the principle of copyright as expressed in Article 1, Section 8 of the Constitution; and 
with all due respect, a Constitutional provision cannot be reversed legally except by means of a 
Constitutional amendment. 
  
Thank you again for the opportunity to express these thoughts. 
  
Sincerely,  
 


 
 
Kristin Hill 
Aviation Artist 
1782 Colonial Manor Drive 
Lancaster, PA 17603 
Studio: 717-394-9419 
Kristin@KristinHillArtist.com 
http://KristinHillArtist.com 
 


 








Jason Bascom : Artist/Illustrator/Freelancer 


Dear Copyright Office, 
 
 I am writing to express the importance on maintaining the copyrights to my creations and 
works. I am a freelance artist as well as an individual with the hopes of creating and selling my own 
visions. I am not a major name in the art community, nor do I make a full time living doing what I love. 
If the new copyright laws are to be passed it will make it even more difficult than it currently is. 
Networking online is a major part of getting the word of mouth out of any upcoming projects or even 
just my own creations. If the new laws were to pass anyone could just grab anything I, or other artists, 
produce and package and sell it as their own leaving me even more in poverty than I already am. I 
know a lot of independent artists (this includes muscians, writers, photographers and more) that rely on 
the digital realm to showcase work and grow an audience. Unfortunately, in today's age, it is easier and 
easier to steal what us artists have poured our souls into and pirate it as their own and dilute the quality 
and integrity of what we have taken our whole lives to learn. If the new laws were to pass you would 
be vindicating and justifying the behavior of pirates that range from the teenager living at home to big 
corporations that don't want to pay someone what they deserve and have earned to get paid. So many of 
us have chosen the artistic profession not to become rich, but to maintain a comfortable living by doing 
what we love to do. If the copyright laws change it will be food out of our mouths and our family's 
mouths. Bills end up going unpaid, rent unpaid, health costs as well as medication, or even health 
benefits would cease to be, all so people wont need to pay an artist. All for the benefit of corporations 
to pirate, steal, snatch, whatever they want to claim as theirs and use as their own. Should I then take 
someone's car and claim it as mine simply because it's there, no. I'd be arrested because theft is illegal. 
The new copyright laws would be claiming otherwise. 
 
Thank you for reading 
 
Sincerely, 
 
 
 
Jason Bascom 
 
 








September 28, 2015  
  
Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
  
Dear Ms. Pallante and Copyright Office Staff: 
  
Thank you for the opportunity to reply to the initial comments generated by the Visual 
Arts Notice of Inquiry. As a working artist/illustrator, I support the comments 
submitted by the Illustrators Partnership regarding the Constitutional issues raised by 
the proposed orphan works legislation. 
  
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. 
It is my understanding that those rights cannot be abridged except by a 
Constitutional amendment. Yet the orphan works proposals the Copyright Office has 
recommended to Congress would abridge those rights. I could never again enjoy the 
exclusive right to any work I create if anybody anywhere is allowed to exploit it at any 
time, for any reason (except fair use), without my knowledge or consent. Because 
"orphan works" legislation would not be limited to true orphaned work, it would 
convert every artist's exclusive right to a non-exclusive right. That would be a 
fundamental change to a Constitutional provision and I do not think Congress can 
legally alter the Constitution by means of a statute law. 
  
The Fifth Amendment to the Constitution creates another serious conflict. It states 
that no citizen's private property "shall" be taken by the government for public use 
without "just compensation." The work I create is my private property: Article I, 
Section 8 has established that. So if government lacks the right to confiscate it 
without just compensation, I do not see how it can grant that right en masse to the 
public. 
  
The logic behind the Constitution's Copyright Clause should be self-
evident: no individual can enter into any agreement to sell or license property - or 
dispose of it in any other fashion - unless he or she owns the property. To make the 
public part owner of every citizen's intellectual property - which is effectively what the 
proposed legislation would do - would make all contracts regarding the disposition of 
that property essentially meaningless. Orphan works infringements would therefore 
nullify millions of private business contracts between artists and the clients they've 
licensed work to.  
  
When individuals knowingly interfere with the contracts or business affairs of 
others, it's called tortious interference and under the law there's a remedy for 
that. But here the interfering party would be the US government. Legislative 
immunity would, of course, exempt lawmakers from lawsuits for tortious interference. 
But by what right can they permit members of the public to interfere en masse with 
the contractual business affairs of each other on the slender premise that certain 
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infringers may be ignorant of the economic or personal harm they're causing to 
strangers? 
  
Proponents of the proposed legislation have stated that "good faith" infringers must 
be given "certainty" that if their infringements are detected, they will not be subject to 
penalties. And I agree that certainty in the markets is essential to the promotion of 
"Science and useful arts." Yet it is the current copyright system that provides 
certainty. Where creators exercise exclusive control over their rights and enter into 
voluntary agreements with known clients there is certainty all around. All parties 
understand the terms they've agreed to and with whom; and all parties are in a 
position to monitor mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive right would make it 
impossible for either creators or their clients to know who, where or on what terms 
any particular work is, has been or will be used by others. This would inflict total 
chaos in commercial markets. It would not only cause economic harm to creators, 
but to their clients across a broad swath of the economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the 
Copyright Office states that it "takes [such] concerns seriously, but does not believe 
that they outweigh the benefits of comprehensive orphan works legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but 
for infringers who would gain them!  
  
For the sake of guaranteeing certainty to infringers in the secondary rights market, 
the proposed legislation would create perpetual uncertainty for creators and their 
clients in the country's primary markets. This would be a total reversal of the principle 
of copyright as expressed in Article 1, Section 8 of the Constitution; and with all due 
respect, a Constitutional provision cannot be reversed legally except by means of a 
Constitutional amendment. 
  
Thank you again for the opportunity to express these thoughts. 
  
Sincerely,   Steve Woods 
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Letter to copyright office 10/1/15, 5:13 PM


Maria Pallante, Register of Copyrights 
US Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 
2015-01)
 
Dear Ms. Pallante and Copyright Office Staff:


As a professional artist, I feel compelled to make the follow 
comment to the Copyright Office.  


There will be serious damage to the livelihoods of visual creators 
in this country, if the proposed Orphan Works legislation is 
implemented.  


1-  Promises were made to American artists and international 
artists when the US joined the Berne Convention in 1976; this 
resulted in life choices made by many Americans, from then to 
now, to pursue a visual arts career as their livelihood.


2-  The devaluation of market value of all these careerists’ existing 
works, and for all works to come, will be the result due to the 
immediate wide-spread ability to take, with little financial risk, any 
images an infringer would want, and even profit from it 
themselves, all promoted by those seeking immediate, short-term 
gains only.  


Many artists and illustrators, and small businesses who relied 
upon the promises made by the government when it joined the 
Berne Convention in 1976, made business decisions to invest 
their work lives in the creation of exploitable assets and vigorously 
maintained their property rights throughout their careers.  Many 
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made this choice decades ago, and many others have continued 
to do the same through generations since, all based on the 
incentives the Treaty created with its inherent protections that 
afforded ample opportunities to profit and build security from this 
business decision.  


While many wish to use the products of artists without 
impediment, they too will eventually have difficulty protecting their 
own ill-gotten works.  We will have come full circle with no one 
profiting except corporate employees, (and their external lackies 
who benefit tangentially), whose agenda is the fastest, most 
immediate gain and benefit within their own circles of 
influence, not the long-term building of sustainable economies 
and the stability and growth of a self-reliant citizenry that is not a 
burden on society, but creators of progress and benefits to the 
whole.


Particularly impacted in the area of being left vulnerable in society 
are:


Mid-life careerists who made the decision to invest fully in a 
visual arts path, will be hard hit by the lack of ability to protect 
their rights which are the bedrock of their relationship with clients 
and all future opportunities. The devaluation of visual art will 
undercut current pricing, and render careers solidly in the making 
for two decades or more, with drops in rates that should be now 
climbing from reputation, and work carefully honed to provide 
market value through years of experience, trial and error in all 
future contracts.  Leaving this careerist — at middle age when 
securing new employment, in potentially even a different field is 
difficult at best —  vulnerable to finish raising their families, and/
or stabilize security for their own later years.  Some twenty to 30 
plus years of collective assets in their copyrighted works will be 
left with diminished value, little protection, and the business 
decision to rely on the government’s promises of protection and 
incentive, rendered worthless.  
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Long-time careerists nearing the latter stages of their careers 
investing and profiting from the incentives to date, may now lose 
the current true market value of their assets — a full career's 
inventory of rights-maintained works — at a time they planned to 
thoroughly capitalize on its collective value.  Many are relying on 
its value to provide a degree of security to their families in the 
form of inheritable assets that would continue to produce value for 
the 70 years after their demise.  


Additional impacts:


Beginning careerists and new artists just leaving school or 
currently in school, having either had parents who paid 
education, or are themselves carrying heavy school loans, 
invested in training and education, major decisions, based on the 
existing promise of the ability to earn a reasonable income 
through the incentives and protections in the current law.  This 
leaves them with the additional burdens of getting further 
education, taking further loans, or time out of an earning position, 
to reposition themselves as independent self-reliant members of 
society.     


Educators and institutions invested in teaching visual art will 
find enrollment seriously diminished, with layoffs of personnel, 
both teaching and supporting.  And without education in the arts, 
craft will be lost over time, an important part of any culture that 
promotes progress in the world.  The impact of this loss will 
spread wide in too many areas to note here.
  
Thank you for the opportunity to express these thoughts.  


Sincerely, 


Glenda Rogers Stocco
Independent Illustrator and Artist
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Associations:
Founding Member of the Illustrators Partnership of America (IPA)
Previous Director of Communications for the IPA.
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September 30, 2015 
 
Maria Pallante, Register of Copyrights  
U.S. Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559‐6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015‐01) 
 
Dear Ms. Pallante and Copyright Office Staff:  
 
Thank you very much for providing the opportunity to respond to the initial comments submitted in 
response to the Notice of Inquiry on Certain Visual Works. As a visual arts professional I appreciate being 
able to express how important U.S. Copyright Law is to my livelihood, and how the proposed changes to 
those laws could negatively impact visual artists. Also, as a Certified Medical Illustrator I directly support 
the comments submitted by both the Association of Medical Illustrators (AMI) and the Illustrators 
Partnership of America (IPA). These organizations raise many of the same issues, concerns, and 
questions that I raised in my own comments.  
 
1. The AMI provided many representative statements and real‐world examples of how current 


copyright law burdens the artist and how many are taking advantage of the law at the expense of 
visual artists. Their statements identified four significant challenges that visual artists face when 
their work is intended for publication: 


 
“(1) the inability to obtain secondary licensing revenue collected by 
publisher‐dominated copyright management organizations, both 
domestically and internationally; (2) the practice of publishers using their 
market power to demand that freelance artists sign work‐made‐for‐hire 
contracts in spite of a long record of Congressional intent to the contrary; (3) 
the burden of registration and its impact on the ability of artists to initiate 
infringement actions; and (4) the costs of bringing infringement actions in 
federal courts.” (Pg. 2) 
 


After writing my own comments, and reading the letters submitted by my visual art colleagues, 
these comments express concerns I share as a visual artist and small business owner.  


 
2. The IPA raised Constitutional concerns regarding several concepts presented in many of the recent 


publications and reports from the U.S. Copyright Office. The most recently released report is the 
Orphan Works and Mass Digitization Report (OWMDR).  


 
Article 1, Section 8 of the U.S. Constitution grants me, the artist, exclusive rights to my work. (IPA 
Comments Pg. 1) Many of the changes suggested by the OWMDR would require a Constitutional 
amendment, if it is to be presented and passed as legislation, since they would effectively remove 
my right to exclusive rights to my original work.  
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Proposed changes also conflict with the Fifth Amendment. (IPA Comments Pg. 3) I should not be 
forced to give up what Article 1, Section 8 establishes as my private property without “just 
compensation.” Likewise, no one should be able to use, sell, license, or collect and retain fees from 
any property that is not their own.  
 
As a visual artist I very much appreciate the complex issues that the U.S. Copyright Office must 
navigate. However, I would like to express that I, along with many other visual artists, have serious 
concerns about the proposed changes.  Most of the benefits proposed in the OWMDR do not 
benefit or protect the visual artists who create and own the original works.  


 
3. In addition to my support of the above comments, I would like to thank Rutgers University Libraries for their 


balanced comments in support of creators:  
 
“Art and culture is compromised when creators are unable to benefit from their own 
works because economic gains accrue instead to third parties directly through 
infringement and indirectly through other forms of third‐party monetization. The most 
significant challenge is the idea that monetization of copyrighted works should be the 
privilege of digital technology entrepreneurs rather than of creative people or other 
copyright holders.” (Pg 1) 


 
It is my sincere hope that the copyright office take steps to protect and maintain the exclusive rights of 
artist over the work they create. I am hopeful that this Copyright Office will work with visual artists as 
we move forward together.  
 
Again, thank you very much for issuing this Notice of Inquiry, making comments publicly available, 
providing the opportunity to respond, and for taking the time to read my letter. 
 
Respectfully, 
 


 
 
Elizabeth N. Weissbrod, MA, Certified Medical Illustrator 
Weissbrod Studios 








October 1, 2015 


Maria Pallante, Register of Copyrights 
US Copyright Office 
101 Independence Ave. S.E.  
Washington, DC 20559-6000 


RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01)  


Dear Ms. Pallante and Copyright Office Staff, 
Thank you for the opportunity to reply to the initial comments generated by the 
Visual Arts Notice of Inquiry. As a working artist/illustrator, I support the comments 
submitted by the Illustrators Partnership regarding the Constitutional issues raised 
by the proposed orphan works legislation. 
 

Article 1, Section 8 of the Constitution grants artists the exclusive rights to our 
work. It is my understanding that those rights cannot be abridged except by a 
Constitutional amendment. Yet the orphan works proposals the Copyright Office has 
recommended to Congress would abridge those rights. I could never again enjoy 
the exclusive right to any work I create if anybody anywhere is allowed to exploit it at 
any time, for any reason (except fair use), without my knowledge or consent. 
Because "orphan works" legislation would not be limited to true orphaned work, it 
would convert every artist's exclusive right to a non-exclusive right. That would be a 
fundamental change to a Constitutional provision and I do not think Congress can 
legally alter the Constitution by means of a statute law. 
 

The Fifth Amendment to the Constitution creates another serious conflict. It states 
that no citizen's private property "shall" be taken by the government for public use 
without "just compensation." The work I create is my private property: Article I, 
Section 8 has established that. So if government lacks the right to confiscate it 
without just compensation, I do not see how it can grant that right en masse to the 
public. 
 

The logic behind the Constitution's Copyright Clause should be self-
evident: no individual can enter into any agreement to sell or license property - or 
dispose of it in any other fashion - unless he or she owns the property. To make the 
public part owner of every citizen's intellectual property - which is effectively what 
the proposed legislation would do - would make all contracts regarding the 
disposition of that property essentially meaningless. Orphan works infringements 
would therefore nullify millions of private business contracts between artists and the 
clients they've licensed work to.  
 

When individuals knowingly interfere with the contracts or business affairs 
of others, it's called tortious interference and under the law there's a 
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remedy for that. But here the interfering party would be the US 
government. Legislative immunity would, of course, exempt lawmakers from 
lawsuits for tortious interference. But by what right can they permit members of the 
public to interfere en masse with the contractual business affairs of each other on 
the slender premise that certain infringers may be ignorant of the economic or 
personal harm they're causing to strangers? 
 

Proponents of the proposed legislation have stated that "good faith" infringers must 
be given "certainty" that if their infringements are detected, they will not be subject 
to penalties. And I agree that certainty in the markets is essential to the promotion of 
"Science and useful arts." Yet it is the current copyright system that provides 
certainty. Where creators exercise exclusive control over their rights and enter into 
voluntary agreements with known clients there is certainty all around. All parties 
understand the terms they've agreed to and with whom; and all parties are in a 
position to monitor mutual compliance. 
 

By contrast, any legislation that voids an author's exclusive right would make it 
impossible for either creators or their clients to know who, where or on what terms 
any particular work is, has been or will be used by others. This would inflict total 
chaos in commercial markets. It would not only cause economic harm to creators, 
but to their clients across a broad swath of the economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the 
Copyright Office states that it "takes [such] concerns seriously, but does not believe 
that they outweigh the benefits of comprehensive orphan works legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, 
but for infringers who would gain them!  
  
For the sake of guaranteeing certainty to infringers in the secondary rights market, 
the proposed legislation would create perpetual uncertainty for creators and their 
clients in the country's primary markets. This would be a total reversal of the 
principle of copyright as expressed in Article 1, Section 8 of the Constitution; and 
with all due respect, a Constitutional provision cannot be reversed legally except by 
means of a Constitutional amendment. 
  
Thank you again for the opportunity to express these thoughts. 


Sincerely yours, 


Xochitl Vinaja 


MS Biomedical Visualization
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September 28, 2015 
 
Once again we thank the Copyright Office for issuing this special Notice of Inquiry; and 
we ask you to please recommend to Congress that the House Judiciary 
Subcommittee conduct further hearings to take the direct testimony of artists, both visual 
artists and others, regarding the challenges that all creative authors face in the digital 
era.   
 
"Because Article 1, Section 8 of the Constitution grants authors the exclusive rights to 
their work, it is our understanding that those rights cannot be abridged without a 
constitutional amendment." 
 
Mary-Jo Murphy 
Artist/ Illustrator/ writer 
Ventura, CA  
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October	  1,	  2015	  	  
	  
Maria	  Pallante,	  Register	  of	  Copyrights	  
US	  Copyright	  Office	  
101	  Independence	  Ave.	  S.E.	  
Washington,	  DC	  20559-‐6000	  
	  
RE:	  Notice	  of	  Inquiry,	  Copyright	  Office,	  Library	  of	  Congress	  
Copyright	  Protection	  for	  Certain	  Visual	  Works	  (Docket	  No.	  2015-‐01)	  
	  
Dear	  Ms.	  Pallante	  and	  Copyright	  Office	  Staff:	  
	  
Thank	  you	  for	  the	  opportunity	  to	  reply	  to	  the	  initial	  comments	  generated	  by	  the	  Visual	  Arts	  Notice	  
of	  Inquiry.	  As	  a	  working	  artist/illustrator,	  I	  support	  the	  comments	  submitted	  by	  the	  Illustrators	  
Partnership	  regarding	  the	  Constitutional	  issues	  raised	  by	  the	  proposed	  orphan	  works	  legislation.	  
	  
Article	  1,	  Section	  8	  of	  the	  Constitution	  grants	  artists	  the	  exclusive	  rights	  to	  our	  work.	  It	  is	  my	  
understanding	  that	  those	  rights	  cannot	  be	  abridged	  except	  by	  a	  Constitutional	  amendment.	  Yet	  the	  
orphan	  works	  proposals	  the	  Copyright	  Office	  has	  recommended	  to	  Congress	  would	  abridge	  those	  
rights.	  I	  could	  never	  again	  enjoy	  the	  exclusive	  right	  to	  any	  work	  I	  create	  if	  anybody	  anywhere	  is	  
allowed	  to	  exploit	  it	  at	  any	  time,	  for	  any	  reason	  (except	  fair	  use),	  without	  my	  knowledge	  or	  
consent.	  Because	  "orphan	  works"	  legislation	  would	  not	  be	  limited	  to	  true	  orphaned	  work,	  it	  would	  
convert	  every	  artist's	  exclusive	  right	  to	  a	  non-‐exclusive	  right.	  That	  would	  be	  a	  fundamental	  change	  
to	  a	  Constitutional	  provision	  and	  I	  do	  not	  think	  Congress	  can	  legally	  alter	  the	  Constitution	  by	  
means	  of	  a	  statute	  law.	  
	  
The	  Fifth	  Amendment	  to	  the	  Constitution	  creates	  another	  serious	  conflict.	  It	  states	  that	  no	  citizen's	  
private	  property	  "shall"	  be	  taken	  by	  the	  government	  for	  public	  use	  without	  "just	  compensation."	  
The	  work	  I	  create	  is	  my	  private	  property:	  Article	  I,	  Section	  8	  already	  established	  that.	  If	  
government	  lacks	  the	  right	  to	  confiscate	  it	  without	  just	  compensation,	  I	  do	  not	  see	  how	  it	  can	  
grant	  that	  right	  en	  masse	  to	  the	  public.	  
	  
The	  logic	  behind	  the	  Constitution's	  Copyright	  Clause	  should	  be	  self-‐evident:	  no	  individual	  can	  
enter	  into	  any	  agreement	  to	  sell	  or	  license	  property	  -‐	  or	  dispose	  of	  it	  in	  any	  other	  fashion	  -‐	  unless	  
he	  or	  she	  owns	  the	  property.	  To	  make	  the	  public	  part	  owner	  of	  every	  citizen's	  intellectual	  
property	  -‐	  which	  is	  effectively	  what	  the	  proposed	  legislation	  would	  do	  -‐	  would	  make	  all	  contracts	  
regarding	  the	  disposition	  of	  that	  property	  essentially	  meaningless.	  Orphan	  works	  infringements	  
would	  therefore	  nullify	  millions	  of	  private	  business	  contracts	  between	  artists	  and	  the	  clients	  
they've	  licensed	  work	  to.	  
	  
When	  individuals	  knowingly	  interfere	  with	  the	  contracts	  or	  business	  affairs	  of	  others,	  it's	  called	  
tortious	  interference	  and	  under	  the	  law	  there's	  a	  remedy	  for	  that.	  But	  here	  the	  interfering	  party	  
would	  be	  the	  US	  government.	  Legislative	  immunity	  would,	  of	  course,	  exempt	  lawmakers	  from	  
lawsuits	  for	  tortious	  interference.	  But	  by	  what	  right	  can	  they	  permit	  members	  of	  the	  public	  to	  
interfere	  en	  masse	  with	  the	  contractual	  business	  affairs	  of	  each	  other	  on	  the	  slender	  premise	  that	  
certain	  infringers	  may	  be	  ignorant	  of	  the	  economic	  or	  personal	  harm	  they're	  causing	  to	  strangers?	  
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Proponents	  of	  the	  proposed	  legislation	  have	  stated	  that	  "good	  faith"	  infringers	  must	  be	  given	  
"certainty"	  that	  if	  their	  infringements	  are	  detected,	  they	  will	  not	  be	  subject	  to	  penalties.	  And	  I	  
agree	  that	  certainty	  in	  the	  markets	  is	  essential	  to	  the	  promotion	  of	  "Science	  and	  useful	  arts."	  Yet	  it	  
is	  the	  current	  copyright	  system	  that	  provides	  certainty.	  Where	  creators	  exercise	  exclusive	  control	  
over	  their	  rights	  and	  enter	  into	  voluntary	  agreements	  with	  known	  clients	  there	  is	  certainty	  all	  
around.	  All	  parties	  understand	  the	  terms	  they've	  agreed	  to	  and	  with	  whom;	  and	  all	  parties	  are	  in	  a	  
position	  to	  monitor	  mutual	  compliance.	  
	  
By	  contrast,	  any	  legislation	  that	  voids	  an	  author's	  exclusive	  right	  would	  make	  it	  impossible	  for	  
either	  creators	  or	  their	  clients	  to	  know	  who,	  where	  or	  on	  what	  terms	  any	  particular	  work	  is,	  has	  
been	  or	  will	  be	  used	  by	  others.	  This	  would	  inflict	  total	  chaos	  in	  commercial	  markets.	  It	  would	  not	  
only	  cause	  economic	  harm	  to	  creators,	  but	  to	  their	  clients	  across	  a	  broad	  swath	  of	  the	  economy.	  
	  
On	  pages	  50-‐51	  of	  its	  2015	  Report	  on	  Orphan	  Works	  and	  Mass	  Digitization,	  the	  Copyright	  Office	  
states	  that	  it	  "takes	  [such]	  concerns	  seriously,	  but	  does	  not	  believe	  that	  they	  outweigh	  the	  benefits	  
of	  comprehensive	  orphan	  works	  legislation..."	  
	  
Benefits?	  Benefits	  for	  whom?	  Not	  benefits	  for	  artists,	  who	  would	  lose	  their	  rights,	  but	  for	  
infringers	  who	  would	  gain	  them!	  
	  
For	  the	  sake	  of	  guaranteeing	  certainty	  to	  infringers	  in	  the	  secondary	  rights	  market,	  the	  proposed	  
legislation	  would	  create	  perpetual	  uncertainty	  for	  creators	  and	  their	  clients	  in	  the	  country's	  
primary	  markets.	  This	  would	  be	  a	  total	  reversal	  of	  the	  principle	  of	  copyright	  as	  expressed	  in	  
Article	  1,	  Section	  8	  of	  the	  Constitution;	  and	  with	  all	  due	  respect,	  a	  Constitutional	  provision	  cannot	  
be	  reversed	  legally	  except	  by	  means	  of	  a	  Constitutional	  amendment.	  
	  
Thank	  you	  again	  for	  the	  opportunity	  to	  express	  these	  thoughts.	  
	  
Sincerely,	  
	  
Marla	  	  
Marla	  Coppolino	  Biological	  Illustration	  &	  Fine	  Art	  
384	  Pleasant	  Valley	  Rd.	  
Groton,	  NY	  13073	  
marlacoppolino@gmail.com	  	  
http://marlacoppolino.com	  
	  
	  
	  








September 30, 2015  
  
Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
  
Dear Ms. Pallante and Copyright Office Staff: 
  
Thank you for the opportunity to reply to the initial comments generated by the Visual 
Arts Notice of Inquiry. As a working artist/illustrator, I support the comments submitted 
by the Illustrators Partnership regarding the Constitutional issues raised by the 
proposed orphan works legislation. 
  
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It 
is my understanding that those rights cannot be abridged except by a Constitutional 
amendment. Yet the orphan works proposals the Copyright Office has recommended to 
Congress would abridge those rights. I could never again enjoy the exclusive right to 
any work I create if anybody anywhere is allowed to exploit it at any time, for any reason 
(except fair use), without my knowledge or consent. Because "orphan works" legislation 
would not be limited to true orphaned work, it would convert every artist's exclusive right 
to a non-exclusive right. That would be a fundamental change to a Constitutional 
provision and I do not think Congress can legally alter the Constitution by means of a 
statute law. 
  
The Fifth Amendment to the Constitution creates another serious conflict. It states that 
no citizen's private property "shall" be taken by the government for public use without 
"just compensation." The work I create is my private property: Article I, Section 8 has 
established that. So if government lacks the right to confiscate it without just 
compensation, I do not see how it can grant that right en masse to the public. 
  
The logic behind the Constitution's Copyright Clause should be self-evident: no 
individual can enter into any agreement to sell or license property - or dispose of it in 
any other fashion - unless he or she owns the property. To make the public part owner 
of every citizen's intellectual property - which is effectively what the proposed legislation 
would do - would make all contracts regarding the disposition of that property essentially 
meaningless. Orphan works infringements would therefore nullify millions of private 
business contracts between artists and the clients they've licensed work to.  
  
When individuals knowingly interfere with the contracts or business affairs of 
others, it's called tortious interference and under the law there's a remedy for 
that. But here the interfering party would be the US government. Legislative 
immunity would, of course, exempt lawmakers from lawsuits for tortious interference. 
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http://r20.rs6.net/tn.jsp?f=001XC9C75ADF48UohfECxU2dJ0rbBr6R79JCmTd-xmgWy6uCeRh9sisj8GA3B5wGMMQ2WEf05GAcA6BfH9-UppgvlfUuaq4EIzikKusXJ1BqiywU_J_kd8Ck4bey2x4tFr_mGnESMTLCTWONe-rv7CLXvDBs0-2q3SHWr7troK0ER0MUmlKN8xoFyfyHTsxnwJVDoVMCej8raX60w7_RwJUEg==&c=lThog3RJN0QLsw5UNmjZquZYjK8kDXdJfUVPiZWr9k1CBDXNoxv_FA==&ch=jcoXW8eq9B7PMAMQ-iYe4Wy8bPN75mj_1h5Wn48pDY69j2k_jwTUhA==





But by what right can they permit members of the public to interfere en masse with the 
contractual business affairs of each other on the slender premise that certain infringers 
may be ignorant of the economic or personal harm they're causing to strangers? 
  
Proponents of the proposed legislation have stated that "good faith" infringers must be 
given "certainty" that if their infringements are detected, they will not be subject to 
penalties. And I agree that certainty in the markets is essential to the promotion of 
"Science and useful arts." Yet it is the current copyright system that provides 
certainty. Where creators exercise exclusive control over their rights and enter into 
voluntary agreements with known clients there is certainty all around. All parties 
understand the terms they've agreed to and with whom; and all parties are in a position 
to monitor mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive right would make it 
impossible for either creators or their clients to know who, where or on what terms any 
particular work is, has been or will be used by others. This would inflict total chaos in 
commercial markets. It would not only cause economic harm to creators, but to their 
clients across a broad swath of the economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the 
Copyright Office states that it "takes [such] concerns seriously, but does not believe that 
they outweigh the benefits of comprehensive orphan works legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for 
infringers who would gain them!  
  
For the sake of guaranteeing certainty to infringers in the secondary rights market, the 
proposed legislation would create perpetual uncertainty for creators and their clients in 
the country's primary markets. This would be a total reversal of the principle of copyright 
as expressed in Article 1, Section 8 of the Constitution; and with all due respect, a 
Constitutional provision cannot be reversed legally except by means of a Constitutional 
amendment. 
  
Thank you again for the opportunity to express these thoughts. 
  
Sincerely,   
 
Jean Cassels    http://jean-cassels.com 



http://r20.rs6.net/tn.jsp?f=001XC9C75ADF48UohfECxU2dJ0rbBr6R79JCmTd-xmgWy6uCeRh9sisj6yVmcYGvSJrgCGSnJ2Xf5mbcpxer1uBA6XsUa3c279knqK27ZYzqsHujtn4APRiM6_DIWtGsf249T2Krin3Fs7QrT4FfuFnbfjrEmG15IsVotyS_qA1wHizBQ83mxvNGaWGhV0Txtld1OE8fEzXQ7Q4eoMuvgeKLWr37T_hdf4S&c=lThog3RJN0QLsw5UNmjZquZYjK8kDXdJfUVPiZWr9k1CBDXNoxv_FA==&ch=jcoXW8eq9B7PMAMQ-iYe4Wy8bPN75mj_1h5Wn48pDY69j2k_jwTUhA==






October 1, 2015 


 


Maria Pallante, Register of Copyrights  


US Copyright Office  


101 Independence Ave. S.E.  


Washington, DC 20559-6000  


  


RE: Notice of Inquiry, Copyright Office, Library of Congress  


Copyright Protection for Certain Visual Works (Docket No. 2015-01) 


  


Dear Ms. Pallante and Copyright Office Staff: 


Thank you for the opportunity to reply to the initial comments generated by the Visual Arts Notice of 
Inquiry. I am a graduate student at the Department of Biomedical Visualization Program at the 
University of Illinois at Chicago. This is very important for me because as a prospective artist, it is 
essential for us to protect our rights to own our pieces we put effort on to creating.  


Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It is my 
understanding that those rights cannot be abridged except by a Constitutional amendment. Yet the 
orphan works proposals the Copyright Office has recommended to Congress wouldabridge those rights. 
I could never again enjoy the exclusive right to any work I create if anybody anywhere is allowed to 
exploit it at any time, for any reason (except fair use), without my knowledge or consent. Because 
"orphan works" legislation would not be limited to true orphaned work, it would convert every artist's 
exclusive right to a non-exclusive right. That would be a fundamental change to a Constitutional 
provision and I do not think Congress can legally alter the Constitution by means of a statute law.  


The Fifth Amendment to the Constitution creates another serious conflict. It states that no citizen's 
private property "shall" be taken by the government for public use without "just compensation." The 
work I create is my private property: Article I, Section 8 has established that. So if government lacks the 
right to confiscate it without just compensation, I do not see how it can grant that right en masse to the 
public. 


The logic behind the Constitution's Copyright Clause should be self-evident: no individual can enter into 
any agreement to sell or license property - or dispose of it in any other fashion - unless he or she owns 
the property. To make the public part owner of every citizen's intellectual property - which is effectively 
what the proposed legislation would do - would make all contracts regarding the disposition of that 
property essentially meaningless. Orphan works infringements would therefore nullify millions of private 
business contracts between artists and the clients they've licensed work to.  


When individuals knowingly interfere with the contracts or business affairs of others, it's called tortious 
interference and under the law there's a remedy for that. But here the interfering party would be the US 







government. Legislative immunity would, of course, exempt lawmakers from lawsuits for tortious 
interference. But by what right can they permit members of the public to interfere en masse with the 
contractual business affairs of each other on the slender premise that certain infringers may be ignorant 
of the economic or personal harm they're causing to strangers? 


Proponents of the proposed legislation have stated that "good faith" infringers must be given 
"certainty" that if their infringements are detected, they will not be subject to penalties. And I agree that 
certainty in the markets is essential to the promotion of "Science and useful arts." Yet it is the current 
copyright system that provides certainty. Where creators exercise exclusive control over their rights and 
enter into voluntary agreements with known clients there is certainty all around. All parties understand 
the terms they've agreed to and with whom; and all parties are in a position to monitor mutual 
compliance. 


By contrast, any legislation that voids an author's exclusive right would make it impossible for either 
creators or their clients to know who, where or on what terms any particular work is, has been or will be 
used by others. This would inflict total chaos in commercial markets. It would not only cause economic 
harm to creators, but to their clients across a broad swath of the economy.  


On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the Copyright Office states 
that it "takes [such] concerns seriously, but does not believe that they outweigh the benefits of 
comprehensive orphan works legislation..."  


Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for infringers who 
would gain them!  


For the sake of guaranteeing certainty to infringers in the secondary rights market, the proposed 
legislation would create perpetual uncertainty for creators and their clients in the country's primary 
markets. This would be a total reversal of the principle of copyright as expressed in Article 1, Section 8 of 
the Constitution; and with all due respect, a Constitutional provision cannot be reversed legally except 
by means of a Constitutional amendment. 


  


Thank you again for the opportunity to express these thoughts. 


Sincerely, 


Mao Miyamoto 








September 28, 2015 
 
Maria Pallante, Register of Copyrights 
US Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01)
 
Dear Ms. Pallante and Copyright Office Staff:
 
Thank you for the opportunity to reply to the initial comments generated by the Visual Arts Notice
of Inquiry. As a working artist/illustrator, I support the comments submitted by the Illustrators
Partnership regarding the Constitutional issues raised by the proposed orphan works legislation.
 
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It is my
understanding that those rights cannot be abridged except by a Constitutional amendment.
Yet the orphan works proposals the Copyright Office has recommended to Congress would
abridge those rights. I could never again enjoy the exclusive right to any work I create if
anybody anywhere is allowed to exploit it at any time, for any reason (except fair use), without
my knowledge or consent. Because "orphan works" legislation would not be limited to true
orphaned work, it would convert every artist's exclusive right to a non-exclusive right. That would
be a fundamental change to a Constitutional provision and I do not think Congress can legally
alter the Constitution by means of a statute law.
 
The Fifth Amendment to the Constitution creates another serious conflict. It states that no
citizen's private property "shall" be taken by the government for public use without "just
compensation." The work I create is my private property: Article I, Section 8 has established that.
So if government lacks the right to confiscate it without just compensation, I do not see how it
can grant that right en masse to the public.
 
The logic behind the Constitution's Copyright Clause should be self-evident: no individual can
enter into any agreement to sell or license property - or dispose of it in any other fashion - unless
he or she owns the property. To make the public part owner of every citizen's intellectual property
- which is effectively what the proposed legislation would do - would make all contracts regarding
the disposition of that property essentially meaningless. Orphan works infringements would
therefore nullify millions of private business contracts between artists and the clients they've
licensed work to. 
 
When individuals knowingly interfere with the contracts or business affairs of others, it's called
tortious interference and under the law there's a remedy for that. But here the interfering party
would be the US government. Legislative immunity would, of course, exempt lawmakers from
lawsuits for tortious interference. But by what right can they permit members of the public to
interfere en masse with the contractual business affairs of each other on the slender premise
that certain infringers may be ignorant of the economic or personal harm they're causing to


(page 1) (page 2)strangers?
 
Proponents of the proposed legislation have stated that "good faith" infringers must be given
"certainty" that if their infringements are detected, they will not be subject to penalties. And I
agree that certainty in the markets is essential to the promotion of "Science and useful arts." Yet it
is the current copyright system that provides certainty. Where creators exercise exclusive control
over their rights and enter into voluntary agreements with known clients there is certainty all
around. All parties understand the terms they've agreed to and with whom; and all parties are in
a position to monitor mutual compliance.
 
By contrast, any legislation that voids an author's exclusive right would make it impossible for
either creators or their clients to know who, where or on what terms any particular work is, has
been or will be used by others. This would inflict total chaos in commercial markets. It would not
only cause economic harm to creators, but to their clients across a broad swath of the economy. 
 
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the Copyright
Office states that it "takes [such] concerns seriously, but does not believe that they outweigh the
benefits of comprehensive orphan works legislation..." 
 
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for infringers
who would gain them! 
 
For the sake of guaranteeing certainty to infringers in the secondary rights market, the proposed
legislation would create perpetual uncertainty for creators and their clients in the country's primary
markets. This would be a total reversal of the principle of copyright as expressed in Article 1,
Section 8 of the Constitution; and with all due respect, a Constitutional provision cannot be
reversed legally except by means of a Constitutional amendment.
 
Thank you again for the opportunity to express these thoughts.
 
Sincerely,


David Olenick








Ethan F. Geehr, M.F.A.
Certified Medical Illustrator


Fellow, Association of Medical Illustrators
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MEDICS
October 1, 2015 
Maria Pallante
Register of Copyrights
U.S. Copyright Office
101 Independence Ave. S.E.
Washington, DC 20559-6000


Re: Notice of Inquiry, Reply Comments
      Copyright Office, Copyright Protection for Certain Visual Works (Docket 2015-01)


Dear Ms. Pallante and the Copyright Office Staff,


I am writing in support of comments made by the Association of Medical Illustrators and the Illus-
trator’s Partnership of America regarding the Copyright Office’s NOI for Copyright Protection for 
Certain Visual Works. I am a professional medical illustrator and owner of my own business for the past 
24 years. I have created more than 4000 illustrations for textbooks, journals, patient care, biotech, phar-
maceutical, and trial support. I am a certified medical illustrator and fellow of the Association of Medical 
Illustrators, and am a past Chairman of its Board of Governors. I have won awards from the AMI and the 
Society of Illustrators. 


With respect to these organization’s comments, I concur with and support their comments regarding the 
inability of illustrators to receive statutory damages for most infringements. My current experience is 
evidence in support of this position. I am currently in the early stages of litigation over the unauthorized 
use of 60 of my illustrations by a textbook publisher.  This involves a client who contracted me in 2008 
to produce 60 illustrations for a printed text. My license granted them a single edition use for a printed 
edition only, with a set fee for subsequent printed editions. A second edition was published several years 
later, and its licensing agreement specifically stated, due to concerns on my part over the publisher’s 
potential interest in electronic versions of the textbook–and their expressed denial and rejection of an addi-
tional licensing fee for those electronic versions–that the license granted was exclusively for a printed version, 
with all electronic rights retained by myself.  In the summer of last year, I was contacted again regarding 
a proposed third edition of this very successful text. The publisher now sought full rights to my images 
but attempted to have me sign those over for no additional licensing fee. During our negotiations, I dis-
covered that they had been selling the second edition and the first edition as electronic versions–with my 
illustrations included–notwithstanding having no authorization from me to do so.  Unfortunately, I never 
registered the copyrights to those illustrations. 


The publisher has refused to pay me the licensing fee I would have required for either editions and when 
I insisted on a penalty for their violations, they chose to not renew the license for the 60 illustrations in 
the 3rd edition. The fact that I cannot recover statutory damages has greatly limited my legal recourse to 
receive just compensation for their intentional violation of my rights. The publisher knows that the cost of 
litigation will greatly exceed any amounts I will receive in licensing fees, even if I prevail in my fee struc-
ture argument at trial.  The lack of statutory damages has allowed a violator of my copyrights to essentially 
dictate what they will pay for their unauthorized usage. Take it or leave it. In early October of last year, after 
receiving notice of their intention to omit my illustrations from the 3rd edition, my attorney filed the







October 1, 2015 
Maria Pallante
Register of Copyrights
Re: Notice of Inquiry, Reply Comments
      Copyright Office, Copyright Protection for Certain Visual Works (Docket 2015-01)
Page 2 of 2


registration for the 60 images with the copyright office. Due to confusing instructions on the Copyright Of-
fice’s e-registration site, the illustrations were not processed and granted a certificate until January of 2015. I 
have since discovered that the publisher has willfully violated the copyright again by having another artist 
trace over my illustrations and incorporate them into the new edition.  The publication date for the new 
edition is November 2014, one month after I filed for registration but two months prior to the registration date 
the Copyright Office is insisting on. Again, the statutory damage limitation has left me little to no remedies 
to recover fees legally due me, even in light of the fact that the publisher willfully violated my copyrights and 
were warned not to do so. 


As it is now, it takes a significant effort to protect my intellectual property and generate business in an envi-
ronment teaming with clients, many of whom are lawyers, who feel that they can appropriate my work and 
the work of others without their consent or compensation. Much of my work is litigation support. I have 
heard countless times from lawyers that they can appropriate illustrations from textbooks and journals for 
use in their cases because they are “educating” the jury, in clear contradiction to former Justice O’Connor’s 
opinions and established law.  I have seen my images, licensed for single use in medical journals, appear in 
slide presentations available to any presenter over the internet for free or minimal charge. 


I have serious concerns as an illustrator of more than 30 years, that changes to the copyright statute are being 
foisted on creators at the behest of large corporate entities and the “copy left.”  I have serious concerns that 
rights guaranteed to me under the U.S. Constitution and that have served to protect my intellectual property 
for the entirety of my career are being whittled away by an intellectually corrupt judiciary and legislators 
ignorant of the law and swayed by the vested interests of large corporations and those who would like to see 
the abolition of copyright.  I am concerned for the future of this country, one made great by its great well of 
intellectual and creative talent, that current efforts to change copyright law will poison that well by foisting 
the notion that everyone is entitled to exploit the creative property of anyone else; that scanning and creat-
ing a database of books or compositing an image of a guitar on top of another artist’s photographic essay 
somehow equates to a “transformative use.”  Failure to aggressively protect the commercial and moral rights 
of the creators of visual content will see this nation devolve into a nation similar to China, that excels only at 
steeling the intellectual and creative capital of others but is incapable of original thought and works. 


Thank you for the opportunity to respond to this notice of inquiry. I strongly urge that the Copyright Office 
urge the Congress to conduct full and fair hearings on these issues. I strongly urge your office to advocate for 
the full inclusion in those hearings of those individuals who will be most affected by any changes considered 
to the Copyright Act of 1976 –visual artists.


Respectfully submitted,


Ethan F. Geehr, M.F.A.
Fellow of the Association of Medical Illustrators
Certified Medical Illustrator








Dear Ms. Pallante and the Copyright Office Staff:


 I would like to thank you for the opportunity to share my opinion on the issues within the visual 
artist’s modern marketplace. I am an award-winning freelance illustrator, freshly graduated from a four 
year art school in Philadelphia, currently taking steps to break into the publishing industry as a fulltime 
children’s book illustrator. I am writing to share with you that copyright is essential to the business of 
illustration, and without proper protection of our work, many opportunities that visual artists have to 
generate more revenue would simply cease to exist. By overlooking the interests of visual artists while 
replacing the U.S. Copyright Act of 1976, the entire industry would suffer unrecoverable losses.


 I use my illustration business to help support my family, and a fundamental part of the business 
is using copyright. All work that I produce becomes business inventory, no matter where it is or who it is 
for. When observing the ease at which people can steal work via the internet, it is more important now 
than ever in our country’s history of visual art that our rights to our work remain automatically protected. 
To inadequately replace the U.S. Copyright Act means that the ways in which I generate income to 
support my family will become impossible. I would no longer be able to protect anything that I create, 
and my business would, for lack of a better phrase, take a swan dive out the window.


 When registering works of art with the Copyright Office, we are able to include our work in 
batches, in order to save ourselves money. Considering the amount of work that active visual artists 
produce, the current Act of 1976 is stronger. As a result of the new law, can you imagine how much 
money it would cost an illustrator to individually register each and every thumbnail, sketch, final 
painting, photography reference, etc., in order to keep our full body of work protected from theft each 
year? The cost of registering even a base-line volume of work would put visual artists out of business. 
Furthermore, registering with a for-profit business would mean that registration rates would inevitably 
rise, amplifying the effects even further.


 I would like to make clear that once I complete a work of art, and it is published with a product 
(such as on a book cover), the monetary value of that work does not simply vanish. As long as I have 
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Maria Pallante
Register of Copyrights
U.S. Copyright Office
101 Independence Ave. S.E.
Washington, DC 20559-6000
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negotiated favorable usage rights with a client, I am able to use that work again down the road once 
the contract is fulfilled. This means I can generate another source of income from the same work. 
Without the guarantee that my work cannot be copied or stolen, not only does the structure of the 
illustration contract drastically change, but the ways in which I can find income and the relationships 
that I make with my clients change as a consequence. I do not want to tell my clients that there is no 
way to protect what they paid for. Nor would I like to find my personal work stolen and put on a t-shirt to 
line someone else’s pockets, just because they were unable to find the copyright holder.


 In this digital age, authors and licensees of visual art need to be exceedingly cautious. I will 
not claim that the U.S. Copyright Act of 1976 is ideal, but it is leagues better for creators than the one 
currently being constructed. Many businesses would be wiped off of the map. As a young artist who 
has just recently achieved her life-long dream, I implore you to protect the interests of visual artists in the 
new bill. Thank you for your attention.


Very truly yours,


Michelle Lockamy








BEFORE THE UNITED STATES COPYRIGHT OFFICE 
 


 
In re: Copyright Protection for Certain 
Visual Works 


 


Docket No. 2015-01 
Fed. Reg. Vol. 80, No. 79 


 
REPLY COMMENTS OF PUBLIC KNOWLEDGE 


 
Attn: Catherine Rowland, Senior Advisor to the Register of Copyrights 
 
 


Public Knowledge respectfully submits the following comments in response to the 


Notice of Inquiry on Copyright Protection for Certain Visual Works dated April 24, 2015. 


Public Knowledge is a nonprofit organization dedicated to representing the public 


interest in digital policy debates. Public Knowledge promotes freedom of expression, an 


open internet, and access to affordable communications tools and creative works. In 


reviewing the initial round of comments, a number of themes emerge. Three of these 


are the role of internet search engines in the visual works marketplace; the difficulties 


faced by creators of visual works in registering their works; and the difficulty of 


protecting ownership-identifying metadata. 


 


Search Engines 
 
A number of initial comments discussed the role of search engines in the 


marketplace for visual works. While many commenters view search engines as a source 


of challenges, they may also prove to be a solution to other challenges. Search engines 


already enable users to initiate reverse-look-ups of images, allowing them to discover 


information and context about images, including ownership and licensing information. 


Effective and efficient image search engines would enable good faith users of images to 


identify the authors and rightsholders of images, improving the functionality of the 


licensing market as well as reducing the ongoing orphan works problem. Public 


Knowledge believes that rather than the creation of a single Office-run or Office-


endorsed platform, the better method of promoting growth and innovation among such 
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search engines is the promotion and protection of policies that allow current market 


players, and future market entrants in the search engine business, to develop and 


operate image search engines.  


 Reinforcing and promoting robust fair use protections for non-expressive 


uses of works that increase access is fundamental to any effort to promote innovation 


and growth in the marketplace for image search engines. Rather than cast too  skeptical 


an  eye on efforts to digitize and index more materials, the Office and the visual works 


community should embrace efforts to increase the likelihood of a user finding accurate 


information about the image and its owner. In fact, the Office can go further in aiding this 


effort by making its library of deposited digital images available for appropriate indexing 


by search engines.  


 


Registration 
 


 A common theme among commenters is that the registration process as 


currently exists poses a number of difficulties for creators of visual works. Public 


Knowledge supports  easing the the path to registration for works of any type. 


Increasing the probability that a work is registered has the benefit of also relieving the 


orphan works issue, and reducing uncertainty for potential licensees trying to identify the 


owners of works.  


However, any reform of the registration process should be focused on increasing 


incentives to register, not decreasing them. We disagree with the suggestion raised by 


at least one commenter that the availability of attorneys fees and statutory damages 


should not be coupled to registration. The correct approach to ensuring artists have 


access to remedies is easing registration, not severing it. 
 


17 U.S.C. § 1202 


 
The integrity of metadata in digital copies of visual works was raised by a number 


of commenters, who identified the stripping of metadata from files as a significant 
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challenge to monetization and licensing. However, 17 U.S.C. §1202, the provision of the 


DMCA that protects the integrity of copyright management information, a seemingly 


directly relevant statute, has received almost no attention among the direct replies to 


this NOI.  
Public Knowledge encourages the Copyright Office to consider §1202 more 


closely in relation to the metadata integrity issue. We note that §1203(c)(3)(B) offers 


victims statutory damages ranging from $2,500 to $25,000 for violations of §1202. This 


compares favorably to statutory damages for infringement of copyright under §504(c)(1), 


which begin can range as low as $750 per work infringed. A better understanding of 


how §1202 functions, and what difficulties rights holders face in using it should inform 


any further consideration by the Office on the topic of metadata. 


 


 Copyright Office Modernization 
 


 Many commenters have tied their comments on many issues to the condition of 


IT infrastructure and funding at the Copyright Office. Insofar as improving the Office’s 


abilities to rapidly process registrations, make registration of works easier, and increase 


the public’s access to the Office’s records, Public Knowledge concurs with other 


commenters and supports increased investment in the Office’s IT systems and 


increasing funding for the Office. Both the creator community and the public at large 


deserve a modern, digital, efficient, and accessible Copyright Office. 
 
 
 
Respectfully submitted, 
 
Raza Panjwani 
 Policy Counsel 
Public Knowledge 
1818 N Street NW, Suite 410 
Washington, DC 20036 
(202) 861-0020 
raza@publicknowledge.org 








Deirdre M. Murphy 
1733 W. Mineral Street 
Milwaukee, WI  53204     
 
 
September 28, 2015  
  
Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  


RE:  Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 


  
Dear Ms. Pallante and Copyright Office Staff: 


  
Thank you for the opportunity to reply to the initial comments generated by the Visual Arts 


Notice of Inquiry. As a working artist and writer, I support the comments submitted by the Illustrators 
Partnership regarding the Constitutional issues raised by the proposed orphan works legislation. 


  
Supporters of the proposed legislation have stated that "good faith" infringers must be given 


"certainty" that if their infringements are detected, they will not be subject to penalties.  This suggestion 
sounds to me like ‘we want a law that lets “good faith” shoplifters to be confident they will not be 
subject to penalties for stealing stuff’!   


 
Under the current law, where creators exercise exclusive control over their rights and enter into 


voluntary agreements with known clients there IS certainty all around. All parties understand the terms 
they've agreed to and with whom; and all parties are in a position to monitor mutual compliance.  
Writing a law to allow people to steal someone else’s work because it’s allegedly too hard to find the 
author or to commission a new work is both immoral and unconstitutional.  If the users of any artist’s 
content want confidence that they will not be subject to penalties, they should buy the right to use our 
work.    


  
By contrast, any legislation that voids an author's exclusive right would make it impossible for 


either creators or their clients to know who, where or on what terms any particular work is, has been or 
will be used by others. This would inflict total chaos in commercial markets. It would not only cause 
economic harm to creators, but to their clients across a broad swath of the economy.  It would, for 
instance, prevent me from selling the exclusive rights to an image to a particular client, because I could 
not give them the certainty that the product they bought would remain theirs. 


  
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the Copyright Office 


states that it "takes [such] concerns seriously, but does not believe that they outweigh the benefits of 
comprehensive orphan works legislation..."  


  
Benefits? What benefits?  The only people who would benefit are those who are unwilling to 


pay for the work of a skilled artist in the first place.  
  







As I have already said, the proposed legislation would only benefit infringers in the secondary 
rights market.  It would create perpetual uncertainty for creators and their clients in the country's 
primary markets. This would be a total reversal of the principle of copyright as expressed in Article 1, 
Section 8 of the Constitution; and with all due respect, a Constitutional provision cannot be reversed 
legally except by means of a Constitutional amendment. 


 
Article 1, Section 8 of the Constitution grants artists exclusive rights to our work. It is my 


understanding that those rights cannot be abridged except by a Constitutional amendment. The orphan 
works proposals the Copyright Office has recommended to Congress would unfairly and 
unconstitutionally abridge those rights.  


 
Because the proposed "orphan works" legislation would not be limited to truly orphaned work, 


it would convert every artist's exclusive right to a non-exclusive right. That would be a fundamental 
change to a Constitutional provision and I do not think Congress can legally alter the Constitution by 
means of a statute law.   


 
The Fifth Amendment to the Constitution creates another serious conflict. It states that no 


citizen's private property shall be taken by the government for public use without just compensation. 
The work I create is my private property: Article I, Section 8 has established that. So if government lacks 
the right to confiscate it without just compensation, I do not see how it can grant that right en masse to 
the public. 


  
The logic behind the Constitution's Copyright Clause should be self-evident: no individual can 


enter into any agreement to sell or license property - or dispose of it in any other fashion - unless he or 
she owns the property. To make the public part-owner of every citizen's intellectual property - which is 
effectively what the proposed legislation would do - would make all contracts regarding the disposition 
of that property essentially meaningless. Orphan works infringements would therefore nullify millions of 
private business contracts between artists and the clients they've licensed work to.  


 
If a new law is needed, it should be a law that funds a system similar to a simple Google search 


to make it easier to identify the creator of a work, so no one can claim to be a “good faith infringer”.  
That would end the uncertainty that the laws proposers say is hurting business without hurting the very 
people who create the images that are so valuable to modern commerce.  


 
Thank you again for the opportunity to comment on the proposed legislation. 
  
Sincerely, 
 
 
 
Deirdre M. Murphy 








September 28, 2015  
  
Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
  
Dear Ms. Pallante and Copyright Office Staff: 
  
Thank you for the opportunity to reply to the initial comments generated by the Visual 
Arts Notice of Inquiry. As a working artist/illustrator, I support the comments submitted 
by the Illustrators Partnership regarding the Constitutional issues raised by the 
proposed orphan works legislation. 
  
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It 
is my understanding that those rights cannot be abridged except by a Constitutional 
amendment. Yet the orphan works proposals the Copyright Office has recommended to 
Congress would abridge those rights. I could never again enjoy the exclusive right to 
any work I create if anybody anywhere is allowed to exploit it at any time, for any reason 
(except fair use), without my knowledge or consent. Because "orphan works" legislation 
would not be limited to true orphaned work, it would convert every artist's exclusive right 
to a non-exclusive right. That would be a fundamental change to a Constitutional 
provision and I do not think Congress can legally alter the Constitution by means of a 
statute law. 
  
The Fifth Amendment to the Constitution creates another serious conflict. It states that 
no citizen's private property "shall" be taken by the government for public use without 
"just compensation." The work I create is my private property: Article I, Section 8 has 
established that. So if government lacks the right to confiscate it without just 
compensation, I do not see how it can grant that right en masse to the public. 
  
The logic behind the Constitution's Copyright Clause should be self-evident: no 
individual can enter into any agreement to sell or license property - or dispose of it in 
any other fashion - unless he or she owns the property. To make the public part owner 
of every citizen's intellectual property - which is effectively what the proposed legislation 
would do - would make all contracts regarding the disposition of that property essentially 
meaningless. Orphan works infringements would therefore nullify millions of private 
business contracts between artists and the clients they've licensed work to.  
  
When individuals knowingly interfere with the contracts or business affairs of 
others, it's called tortious interference and under the law there's a remedy for 
that. But here the interfering party would be the US government. Legislative 
immunity would, of course, exempt lawmakers from lawsuits for tortious interference. 



http://r20.rs6.net/tn.jsp?f=001XC9C75ADF48UohfECxU2dJ0rbBr6R79JCmTd-xmgWy6uCeRh9sisj8GA3B5wGMMQxF_q09S5e5DI9TXXv71dDIp0BdkwcuqUZYgKWTfa9wP7pNDglG07MTO58OYIa1POYCPeoglt5spt3UpPCYZE6n8wo1PRMXNeHzYJN2xe7ECRb3sAhqYGhFjrOhTN8bFEvWWLcYn06y7sVkBo94VQP6rdLwk45o7X&c=OMNFkPkIdAwA0bx1MxB6_6X-lvcVUc_eRBAX7nYL_ZdjHkNDFjoN4Q==&ch=9cO5nBdqXzwXeU3F9mdJKajMMhscjYqOjrXSand3hLpF09CZzD1mGw==
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But by what right can they permit members of the public to interfere en masse with the 
contractual business affairs of each other on the slender premise that certain infringers 
may be ignorant of the economic or personal harm they're causing to strangers? 
  
Proponents of the proposed legislation have stated that "good faith" infringers must be 
given "certainty" that if their infringements are detected, they will not be subject to 
penalties. And I agree that certainty in the markets is essential to the promotion of 
"Science and useful arts." Yet it is the current copyright system that provides 
certainty. Where creators exercise exclusive control over their rights and enter into 
voluntary agreements with known clients there is certainty all around. All parties 
understand the terms they've agreed to and with whom; and all parties are in a position 
to monitor mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive right would make it 
impossible for either creators or their clients to know who, where or on what terms any 
particular work is, has been or will be used by others. This would inflict total chaos in 
commercial markets. It would not only cause economic harm to creators, but to their 
clients across a broad swath of the economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the 
Copyright Office states that it "takes [such] concerns seriously, but does not believe that 
they outweigh the benefits of comprehensive orphan works legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for 
infringers who would gain them!  
  
For the sake of guaranteeing certainty to infringers in the secondary rights market, the 
proposed legislation would create perpetual uncertainty for creators and their clients in 
the country's primary markets. This would be a total reversal of the principle of copyright 
as expressed in Article 1, Section 8 of the Constitution; and with all due respect, a 
Constitutional provision cannot be reversed legally except by means of a Constitutional 
amendment. 
  
Thank you again for the opportunity to express these thoughts. 
  
Sincerely,  
 
John Gilliland 
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September 28, 2015


Maria Pallante, Register of Copyrights 
US Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000


RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01)


Dear Ms. Pallante and Copyright Office Staff:


Thank you for the opportunity to reply to the initial comments generated by the Visual Arts Notice of Inquiry.
As a working artist/illustrator, I support the comments submitted by the Illustrators Partnership regarding 
the Constitutional issues raised by the proposed orphan works legislation.


Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It is my understanding 
that those rights cannot be abridged except by a Constitutional amendment. Yet the orphan works 
proposals the Copyright Office has recommended to Congress would abridge those rights. I could never 
again enjoy the exclusive right to any work I create if anybody anywhere is allowed to exploit it at any time, 
for any reason (except fair use), without my knowledge or consent. Because "orphan works" legislation 
would not be limited to true orphaned work, it would convert every artist's exclusive right to a non-exclusive 
right. That would be a fundamental change to a Constitutional provision and I do not think Congress can 
legally alter the Constitution by means of a statute law.


The Fifth Amendment to the Constitution creates another serious conflict. It states that no citizen's private 
property "shall" be taken by the government for public use without "just compensation." The work I create is
my private property: Article I, Section 8 has established that. So if government lacks the right to confiscate 
it without just compensation, I do not see how it can grant that right en masse to the public.


The logic behind the Constitution's Copyright Clause should be self-evident: no individual can enter into 
any agreement to sell or license property - or dispose of it in any other fashion - unless he or she owns the 
property. To make the public part owner of every citizen's intellectual property - which is effectively what the
proposed legislation would do - would make all contracts regarding the disposition of that property 
essentially meaningless. Orphan works infringements would therefore nullify millions of private business 
contracts between artists and the clients they've licensed work to.


When individuals knowingly interfere with the contracts or business affairs of others, it's called tortious 
interference and under the law there's a remedy for that. But here the interfering party would be the US 
government. Legislative immunity would, of course, exempt lawmakers from lawsuits for tortious 
interference. But by what right can they permit members of the public to interfere en masse with the 
contractual business affairs of each other on the slender premise that certain infringers may be ignorant of 
the economic or personal harm they're causing to strangers?


Proponents of the proposed legislation have stated that "good faith" infringers must be given "certainty" that
if their infringements are detected, they will not be subject to penalties. And I agree that certainty in the 
markets is essential to the promotion of "Science and useful arts." Yet it is the current copyright system that
provides certainty. Where creators exercise exclusive control over their rights and enter into voluntary 
agreements with known clients there is certainty all around. All parties understand the terms they've agreed
to and with whom; and all parties are in a position to monitor mutual compliance.







By contrast, any legislation that voids an author's exclusive right would make it impossible for either 
creators or their clients to know who, where or on what terms any particular work is, has been or will be 
used by others. This would inflict total chaos in commercial markets. It would not only cause economic 
harm to creators, but to their clients across a broad swath of the economy.


On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the Copyright Office states 
that it "takes [such] concerns seriously, but does not believe that they outweigh the benefits of 
comprehensive orphan works legislation..."


Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for infringers who 
would gain them!


For the sake of guaranteeing certainty to infringers in the secondary rights market, the proposed legislation 
would create perpetual uncertainty for creators and their clients in the country's primary markets. This 
would be a total reversal of the principle of copyright as expressed in Article 1, Section 8 of the 
Constitution; and with all due respect, a Constitutional provision cannot be reversed legally except by 
means of a Constitutional amendment.


Thank you again for the opportunity to express these thoughts.


Sincerely,


Lynda J Leonard 
1621 NE Clubhouse Drive
North Kansas City, MO 64116
816-421-0620








September 28, 2015 !
 !
Maria Pallante, Register of Copyrights !
US Copyright Office !
101 Independence Ave. S.E. !
Washington, DC 20559-6000 !
 !
RE: Notice of Inquiry, Copyright Office, Library of Congress !
Copyright Protection for Certain Visual Works (Docket No. 2015-01)!!!
Dear Ms. Pallante and Copyright Office Staff:!!
I am a visual artist, illustrator and small business owner. I am also a member of professional 
organizations including the Association of Medical Illustrators. As such, I have been anxiously 
watching the current dealings regarding copyright law. Below is a concise description of some of 
the points as I see them and agree with. !!
--!
 !
Thank you for the opportunity to reply to the initial comments generated by the Visual Arts 
Notice of Inquiry. As a working artist/illustrator, I support the comments submitted by the 
Illustrators Partnership regarding the Constitutional issues raised by the proposed orphan works 
legislation.!
 !
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It is my 
understanding that those rights cannot be abridged except by a Constitutional amendment. Yet 
the orphan works proposals the Copyright Office has recommended to Congress would abridge 
those rights. I could never again enjoy the exclusive right to any work I create if anybody 
anywhere is allowed to exploit it at any time, for any reason (except fair use), without my 
knowledge or consent. Because "orphan works" legislation would not be limited to true 
orphaned work, it would convert every artist's exclusive right to a non-exclusive right. That 
would be a fundamental change to a Constitutional provision and I do not think Congress can 
legally alter the Constitution by means of a statute law.!
 !
The Fifth Amendment to the Constitution creates another serious conflict. It states that no 
citizen's private property "shall" be taken by the government for public use without "just 
compensation." The work I create is my private property: Article I, Section 8 has established 
that. So if government lacks the right to confiscate it without just compensation, I do not see 
how it can grant that right en masse to the public.!
 !
The logic behind the Constitution's Copyright Clause should be self-evident: no individual can 
enter into any agreement to sell or license property - or dispose of it in any other fashion - 
unless he or she owns the property. To make the public part owner of every citizen's intellectual 
property - which is effectively what the proposed legislation would do - would make all contracts 
regarding the disposition of that property essentially meaningless. Orphan works infringements 
would therefore nullify millions of private business contracts between artists and the clients 
they've licensed work to. !
 !







When individuals knowingly interfere with the contracts or business affairs of others, it's called 
tortious interference and under the law there's a remedy for that. But here the interfering party 
would be the US government. Legislative immunity would, of course, exempt lawmakers from 
lawsuits for tortious interference. But by what right can they permit members of the public to 
interfere en masse with the contractual business affairs of each other on the slender premise 
that certain infringers may be ignorant of the economic or personal harm they're causing to 
strangers?!
 !
Proponents of the proposed legislation have stated that "good faith" infringers must be given 
"certainty" that if their infringements are detected, they will not be subject to penalties. And I 
agree that certainty in the markets is essential to the promotion of "Science and useful arts." Yet 
it is the current copyright system that provides certainty. Where creators exercise exclusive 
control over their rights and enter into voluntary agreements with known clients there is certainty 
all around. All parties understand the terms they've agreed to and with whom; and all parties are 
in a position to monitor mutual compliance.!
 !
By contrast, any legislation that voids an author's exclusive right would make it impossible for 
either creators or their clients to know who, where or on what terms any particular work is, has 
been or will be used by others. This would inflict total chaos in commercial markets. It would not 
only cause economic harm to creators, but to their clients across a broad swath of the economy. !
 !
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the Copyright 
Office states that it "takes [such] concerns seriously, but does not believe that they outweigh the 
benefits of comprehensive orphan works legislation..." !
 !
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for 
infringers who would gain them! !
 !
For the sake of guaranteeing certainty to infringers in the secondary rights market, the proposed 
legislation would create perpetual uncertainty for creators and their clients in the country's 
primary markets. This would be a total reversal of the principle of copyright as expressed in 
Article 1, Section 8 of the Constitution; and with all due respect, a Constitutional provision 
cannot be reversed legally except by means of a Constitutional amendment.!
 !
Thank you again for the opportunity to express these thoughts.!
 !
Sincerely, !!
--!!
Russell Weekes, MSMI!
mail@rweekes.com !
www.rweekes.com!
208-948-0179!!
Educational Resources!
College of Veterinary Medicine!
University of Georgia!
706-542-5776
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Frances Dwight 
1215 Lane Blvd 
Kalamazoo, MI  49001 
 


August 25, 2015 
Regarding the Copyright Protection for Certain Visual Works 
 
 


To whom it may concern: 


 


I am an artist (a photographer) and not a writer, but I beseech you to reconsider these sweeping changes 
to copyright laws for which we fought so long and hard. This is nothing short of cannibalizing all rights we 
as artists have to protect our own work.   


Placing this undue burden of protection on the artist in this way further compromises an already difficult 
existence in the arts. It rips from us control over our own product, opening the floodgates for abuse by 
those who would profit from our work without permission or compensation.  It’s truly unthinkable. 


 


Sincerely, 


Frances Dwight, artist 


 


 


 


 








Monika Magee 


476 Pleasant Point Road 


Cushing, ME  04563 


 


September 30, 2015  


  


Maria Pallante, Register of Copyrights  


US Copyright Office  


101 Independence Ave. S.E.  


Washington, DC 20559-6000  


  


RE: Notice of Inquiry, Copyright Office, Library of Congress  


Copyright Protection for Certain Visual Works (Docket No. 2015-
01) 


  


Dear Ms. Pallante and Copyright Office Staff: 


  


Thank you for the opportunity to reply to the initial comments 
generated by the Visual Arts Notice of Inquiry. As a working 
artist/illustrator, I support the comments submitted by the 
Illustrators Partnership regarding the Constitutional issues raised 
by the proposed orphan works legislation. 


  







Article 1, Section 8 of the Constitution grants artists 
the exclusive rights to our work. It is my understanding that those 
rights cannot be abridged except by a Constitutional amendment. 
Yet the orphan works proposals the Copyright Office has 
recommended to Congress would abridge those rights. I could 
never again enjoy the exclusive right to any work I create if 
anybody anywhere is allowed to exploit it at any time, for any 
reason (except fair use), without my knowledge or consent. 
Because "orphan works" legislation would not be limited to true 
orphaned work, it would convert every artist's exclusive right to a 
non-exclusive right. That would be a fundamental change to a 
Constitutional provision and I do not think Congress can legally 
alter the Constitution by means of a statute law. 


  


The Fifth Amendment to the Constitution creates another 
serious conflict. It states that no citizen's private property "shall" 
be taken by the government for public use without "just 
compensation." The work I create is my private property: Article I, 
Section 8 has established that. So if government lacks the right to 
confiscate it without just compensation, I do not see how it can 
grant that right en masse to the public. 


  


The logic behind the Constitution's Copyright Clause should 
be self-evident: no individual can enter into any agreement to 
sell or license property - or dispose of it in any other fashion - 
unless he or she owns the property. To make the public part 
owner of every citizen's intellectual property - which is effectively 
what the proposed legislation would do - would make all contracts 







regarding the disposition of that property essentially 
meaningless. Orphan works infringements would therefore nullify 
millions of private business contracts between artists and the 
clients they've licensed work to.  


  


When individuals knowingly interfere with the contracts or 
business affairs of others, it's called tortious interference 
and under the law there's a remedy for that. But here the 
interfering party would be the US government. Legislative 
immunity would, of course, exempt lawmakers from lawsuits for 
tortious interference. But by what right can they permit members 
of the public to interfere en masse with the contractual business 
affairs of each other on the slender premise that certain infringers 
may be ignorant of the economic or personal harm they're 
causing to strangers? 


  


Proponents of the proposed legislation have stated that "good 
faith" infringers must be given "certainty" that if their infringements 
are detected, they will not be subject to penalties. And I agree that 
certainty in the markets is essential to the promotion of "Science 
and useful arts." Yet it is the current copyright system 
that provides certainty. Where creators exercise exclusive control 
over their rights and enter into voluntary agreements with known 
clients there is certainty all around. All parties understand the 
terms they've agreed to and with whom; and all parties are in a 
position to monitor mutual compliance. 


  







By contrast, any legislation that voids an author's exclusive 
right would make it impossible for either creators or their clients to 
know who, where or on what terms any particular work is, has 
been or will be used by others. This would inflict total chaos in 
commercial markets. It would not only cause economic harm to 
creators, but to their clients across a broad swath of the 
economy.  


  


On pages 50-51 of its 2015 Report on Orphan Works and Mass 
Digitization, the Copyright Office states that it "takes [such] 
concerns seriously, but does not believe that they outweigh the 
benefits of comprehensive orphan works legislation..."  


  


Benefits? Benefits for whom? Not benefits for artists, who would 
lose their rights, but for infringers who would gain them!  


  


For the sake of guaranteeing certainty to infringers in the 
secondary rights market, the proposed legislation would create 
perpetual uncertainty for creators and their clients in the country's 
primary markets. This would be a total reversal of the principle of 
copyright as expressed in Article 1, Section 8 of the Constitution; 
and with all due respect, a Constitutional provision cannot be 
reversed legally except by means of a Constitutional amendment. 


  


Thank you again for the opportunity to express these thoughts. 


  







Sincerely,  


Monika Magee 








9-30-15


Maria Pallante, Register of Copyrights
US Copyright Office
101 Independence Ave. S.E.
Washington, DC 20559-6000


RE: Notice of Inquiry, Copyright Office, Library of Congress
Copyright Protection for Certain Visual Works (Docket No. 2015-01)


Dear Ms. Pallante and Copyright Office Staff:


Thank you for the opportunity to reply to the initial comments generated by the Visual Arts Notice of
Inquiry. As a working artist/illustrator, I support the comments submitted by the Illustrators Partnership
regarding the Constitutional issues raised by the proposed orphan works legislation.


Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It is my under-
standing that those rights cannot be abridged except by a Constitutional amendment. Yet the orphan
works proposals the Copyright Office has recommended to Congress would abridge those rights. I
could never again enjoy the exclusive right to any work I create if anybody anywhere is allowed to ex-
ploit it at any time, for any reason (except fair use), without my knowledge or consent. Because "or-
phan works" legislation would not be limited to true orphaned work, it would convert every artist's
exclusive right to a non-exclusive right. That would be a fundamental change to a Constitutional provi-
sion and I do not think Congress can legally alter the Constitution by means of a statute law.


The Fifth Amendment to the Constitution creates another serious conflict. It states that no citizen's pri-
vate property "shall" be taken by the government for public use without "just compensation." The work
I create is my private property: Article I, Section 8 has established that. So if government lacks the
right to confiscate it without just compensation, I do not see how it can grant that right en masse to
the public.


The logic behind the Constitution's Copyright Clause should be self-evident: no individual can enter
into any agreement to sell or license property - or dispose of it in any other fashion - unless he or she
owns the property. To make the public part owner of every citizen's intellectual property - which is ef-
fectively what the proposed legislation would do - would make all contracts regarding the disposition
of that property essentially meaningless. Orphan works infringements would therefore nullify millions
of private business contracts between artists and the clients they've licensed work to.


When individuals knowingly interfere with the contracts or business affairs of others, it's called tortious
interference and under the law there's a remedy for that. But here the interfering party would be the
US government. Legislative immunity would, of course, exempt lawmakers from lawsuits for tortious
interference. But by what right can they permit members of the public to interfere en masse with the
contractual business affairs of each other on the slender premise that certain infringers may be igno-
rant of the economic or personal harm they're causing to strangers?


Proponents of the proposed legislation have stated that "good faith" infringers must be given "cer-
tainty" that if their infringements are detected, they will not be subject to penalties. And I agree that
certainty in the markets is essential to the promotion of "Science and useful arts." Yet it is the current
copyright system that provides certainty. Where creators exercise exclusive control over their rights
and enter into voluntary agreements with known clients there is certainty all around. All parties under-







stand the terms they've agreed to and with whom; and all parties are in a position to monitor mutual
compliance.


By contrast, any legislation that voids an author's exclusive right would make it impossible for either
creators or their clients to know who, where or on what terms any particular work is, has been or will
be used by others. This would inflict total chaos in commercial markets. It would not only cause eco-
nomic harm to creators, but to their clients across a broad swath of the economy.


On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the Copyright Office
states that it "takes [such] concerns seriously, but does not believe that they outweigh the benefits of
comprehensive orphan works legislation..."


Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for infringers
who would gain them!


For the sake of guaranteeing certainty to infringers in the secondary rights market, the proposed leg-
islation would create perpetual uncertainty for creators and their clients in the country's primary mar-
kets. This would be a total reversal of the principle of copyright as expressed in Article 1, Section 8 of
the Constitution; and with all due respect, a Constitutional provision cannot be reversed legally except
by means of a Constitutional amendment.


Thank you again for the opportunity to express these thoughts.


Sincerely,


Revelle Taillon
Tailon Design
26 West Pine Street
Plaistow, NH 03865








September 28, 2015  
  
Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
  
Dear Ms. Pallante and Copyright Office Staff: 
  
As a working medical illustrator with 30 years experience and Past President 
of the Association of Medical Illustrators (AMI), I support the comments 
submitted by the Illustrators Partnership regarding the Constitutional issues 
raised by the proposed orphan works legislation.  
 
Educational Resources of the University of Georgia, College of Veterinary 
Medicine, has been creating original media for medical education for over 
45 years.  Licensing reproduction rights to this media has been an important 
source of revenue to generate the needed funds to perpetuate our important 
contributions to higher education and the scientific community.  The current 
Copyright Law has been instrumental in protecting our successful business 
model.  Making the proposed changes sited in the following specific 
instances would irreparably harm the future of our service to The University 
of Georgia.  
 
In addition, Educational Resources is staffed by highly trained award 
winning medical illustrators. The quality of our service is a direct reflection 
of our exceptional staff.  The longevity of our exceptional staff has been 
supported by allowing them to pursue private creative interests after working 
hours to supplement the lower salaries of state government employment. The 
proposed changes to current Copyright Law would effectively remove any 
incentive to generate this extra income resulting in loss of the most creative 
members of my staff. So far, I cannot find a single reason as to why this 
change in Copyright Law is beneficial to medical illustrators or the 
University of Georgia.  
 
Please consider this broad range of damaging consequences to all university 
production units and abandon these proposed changes to Copyright Law.      







  
Article 1, Section 8 of the Constitution grants artists the exclusive rights to 
our work. It is my understanding that those rights cannot be abridged except 
by a Constitutional amendment. Yet the orphan works proposals the 
Copyright Office has recommended to Congress would abridge those rights. 
I could never again enjoy the exclusive right to any work I create if anybody 
anywhere is allowed to exploit it at any time, for any reason (except fair 
use), without my knowledge or consent. Because "orphan works" legislation 
would not be limited to true orphaned work, it would convert every artist's 
exclusive right to a non-exclusive right. That would be a fundamental 
change to a Constitutional provision and I do not think Congress can legally 
alter the Constitution by means of a statute law. 
  
The Fifth Amendment to the Constitution creates another serious conflict. 
It states that no citizen's private property "shall" be taken by the government 
for public use without "just compensation." The work I create is my private 
property: Article I, Section 8 has established that. So if government lacks the 
right to confiscate it without just compensation, I do not see how it can grant 
that right en masse to the public. 
  
The logic behind the Constitution's Copyright Clause should be self-
evident: no individual can enter into any agreement to sell or license 
property - or dispose of it in any other fashion - unless he or she owns the 
property. To make the public part owner of every citizen's intellectual 
property - which is effectively what the proposed legislation would do - 
would make all contracts regarding the disposition of that property 
essentially meaningless. Orphan works infringements would therefore 
nullify millions of private business contracts between artists and the clients 
they've licensed work to.  
  
When individuals knowingly interfere with the contracts or business 
affairs of others, it's called tortious interference and under the law 
there's a remedy for that. But here the interfering party would be the 
US government. Legislative immunity would, of course, exempt lawmakers 
from lawsuits for tortious interference. But by what right can they permit 
members of the public to interfere en masse with the contractual business 
affairs of each other on the slender premise that certain infringers may be 
ignorant of the economic or personal harm they're causing to strangers? 
  
Proponents of the proposed legislation have stated that "good faith" 







infringers must be given "certainty" that if their infringements are detected, 
they will not be subject to penalties. And I agree that certainty in the markets 
is essential to the promotion of "Science and useful arts." Yet it is 
the current copyright system that provides certainty. Where creators 
exercise exclusive control over their rights and enter into voluntary 
agreements with known clients there is certainty all around. All parties 
understand the terms they've agreed to and with whom; and all parties are in 
a position to monitor mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive right would 
make it impossible for either creators or their clients to know who, where or 
on what terms any particular work is, has been or will be used by others. 
This would inflict total chaos in commercial markets. It would not only 
cause economic harm to creators, but to their clients across a broad swath of 
the economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, 
the Copyright Office states that it "takes [such] concerns seriously, but does 
not believe that they outweigh the benefits of comprehensive orphan works 
legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who would lose their 
rights, but for infringers who would gain them!  
  
For the sake of guaranteeing certainty to infringers in the secondary rights 
market, the proposed legislation would create perpetual uncertainty for 
creators and their clients in the country's primary markets. This would be a 
total reversal of the principle of copyright as expressed in Article 1, Section 
8 of the Constitution; and with all due respect, a Constitutional provision 
cannot be reversed legally except by means of a Constitutional amendment. 
  
Thank you again for the opportunity to express these thoughts. 
  
Sincerely,  
 
William “Kip” Carter, MS CMI 
Chief of Medical Illustration Services 
Educational Reources 
College of Veterinary Medicine 
The University of Georgia 








September 28, 2015  
  
Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
  
Dear Ms. Pallante and Copyright Office Staff: 
  
Thank you for the opportunity to reply to the initial comments generated by the Visual 
Arts Notice of Inquiry. As a working artist/illustrator, I support the comments submitted 
by the Illustrators Partnership regarding the Constitutional issues raised by the 
proposed orphan works legislation. 
  
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It 
is my understanding that those rights cannot be abridged except by a Constitutional 
amendment. Yet the orphan works proposals the Copyright Office has recommended to 
Congress would abridge those rights. I could never again enjoy the exclusive right to 
any work I create if anybody anywhere is allowed to exploit it at any time, for any reason 
(except fair use), without my knowledge or consent. Because "orphan works" legislation 
would not be limited to true orphaned work, it would convert every artist's exclusive right 
to a non-exclusive right. That would be a fundamental change to a Constitutional 
provision and I do not think Congress can legally alter the Constitution by means of a 
statute law. 
  
The Fifth Amendment to the Constitution creates another serious conflict. It states that 
no citizen's private property "shall" be taken by the government for public use without 
"just compensation." The work I create is my private property: Article I, Section 8 has 
established that. So if government lacks the right to confiscate it without just 
compensation, I do not see how it can grant that right en masse to the public. 
  
The logic behind the Constitution's Copyright Clause should be self-evident: no 
individual can enter into any agreement to sell or license property - or dispose of it in 
any other fashion - unless he or she owns the property. To make the public part owner 
of every citizen's intellectual property - which is effectively what the proposed legislation 
would do - would make all contracts regarding the disposition of that property essentially 
meaningless. Orphan works infringements would therefore nullify millions of private 
business contracts between artists and the clients they've licensed work to.  
  
When individuals knowingly interfere with the contracts or business affairs of 
others, it's called tortious interference and under the law there's a remedy for 
that. But here the interfering party would be the US government. Legislative 
immunity would, of course, exempt lawmakers from lawsuits for tortious interference. 
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But by what right can they permit members of the public to interfere en masse with the 
contractual business affairs of each other on the slender premise that certain infringers 
may be ignorant of the economic or personal harm they're causing to strangers? 
  
Proponents of the proposed legislation have stated that "good faith" infringers must be 
given "certainty" that if their infringements are detected, they will not be subject to 
penalties. And I agree that certainty in the markets is essential to the promotion of 
"Science and useful arts." Yet it is the current copyright system that provides 
certainty. Where creators exercise exclusive control over their rights and enter into 
voluntary agreements with known clients there is certainty all around. All parties 
understand the terms they've agreed to and with whom; and all parties are in a position 
to monitor mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive right would make it 
impossible for either creators or their clients to know who, where or on what terms any 
particular work is, has been or will be used by others. This would inflict total chaos in 
commercial markets. It would not only cause economic harm to creators, but to their 
clients across a broad swath of the economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the 
Copyright Office states that it "takes [such] concerns seriously, but does not believe that 
they outweigh the benefits of comprehensive orphan works legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for 
infringers who would gain them!  
  
For the sake of guaranteeing certainty to infringers in the secondary rights market, the 
proposed legislation would create perpetual uncertainty for creators and their clients in 
the country's primary markets. This would be a total reversal of the principle of copyright 
as expressed in Article 1, Section 8 of the Constitution; and with all due respect, a 
Constitutional provision cannot be reversed legally except by means of a Constitutional 
amendment. 
  
Thank you again for the opportunity to express these thoughts. 
  
Sincerely, 
Yati 



http://r20.rs6.net/tn.jsp?f=001XC9C75ADF48UohfECxU2dJ0rbBr6R79JCmTd-xmgWy6uCeRh9sisj6yVmcYGvSJrgCGSnJ2Xf5mbcpxer1uBA6XsUa3c279knqK27ZYzqsHujtn4APRiM6_DIWtGsf249T2Krin3Fs7QrT4FfuFnbfjrEmG15IsVotyS_qA1wHizBQ83mxvNGaWGhV0Txtld1OE8fEzXQ7Q4eoMuvgeKLWr37T_hdf4S&c=fBO35jvriu0bCNA5-eATl2wPEJcQHTfPih0xSoxiIfO9szKDzv-d6A==&ch=JiBQdZ92wZ59dRhGaYkxZRM8ssortC_7kCRmAwtPucpHOPNZqBE8kg==






September 28, 2015  
  
Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
  
Dear Ms. Pallante and Copyright Office Staff: 
  
Thank you for the opportunity to reply to the initial comments generated by the Visual Arts Notice 
of Inquiry. As a working artist/illustrator, I support the comments submitted by the Illustrators 
Partnership regarding the Constitutional issues raised by the proposed orphan works legislation. 
  
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It is my 
understanding that those rights cannot be abridged except by a Constitutional amendment. Yet 
the orphan works proposals the Copyright Office has recommended to Congress would abridge 
those rights. I could never again enjoy the exclusive right to any work I create if anybody 
anywhere is allowed to exploit it at any time, for any reason (except fair use), without my 
knowledge or consent. Because "orphan works" legislation would not be limited to true orphaned 
work, it would convert every artist's exclusive right to a non-exclusive right. That would be a 
fundamental change to a Constitutional provision and I do not think Congress can legally alter the 
Constitution by means of a statute law. 
  
The Fifth Amendment to the Constitution creates another serious conflict. It states that no citizen's 
private property "shall" be taken by the government for public use without "just compensation." 
The work I create is my private property: Article I, Section 8 has established that. So if 
government lacks the right to confiscate it without just compensation, I do not see how it can grant 
that right en masse to the public. 
  
The logic behind the Constitution's Copyright Clause should be self-evident: no individual can 
enter into any agreement to sell or license property - or dispose of it in any other fashion - unless 
he or she owns the property. To make the public part owner of every citizen's intellectual property 
- which is effectively what the proposed legislation would do - would make all contracts regarding 
the disposition of that property essentially meaningless. Orphan works infringements would 
therefore nullify millions of private business contracts between artists and the clients they've 
licensed work to.  
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When individuals knowingly interfere with the contracts or business affairs of others, it's called 
tortious interference and under the law there's a remedy for that. But here the interfering party 
would be the US government. Legislative immunity would, of course, exempt lawmakers from 
lawsuits for tortious interference. But by what right can they permit members of the public to 
interfere en masse with the contractual business affairs of each other on the slender premise that 
certain infringers may be ignorant of the economic or personal harm they're causing to strangers? 
  
Proponents of the proposed legislation have stated that "good faith" infringers must be given 
"certainty" that if their infringements are detected, they will not be subject to penalties. And I agree 
that certainty in the markets is essential to the promotion of "Science and useful arts."Yet it is the 
current copyright system that provides certainty. Where creators exercise exclusive control over 
their rights and enter into voluntary agreements with known clients there is certainty all around. All 
parties understand the terms they've agreed to and with whom; and all parties are in a position to 
monitor mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive right would make it impossible for 
either creators or their clients to know who, where or on what terms any particular work is, has 
been or will be used by others. This would inflict total chaos in commercial markets. It would not 
only cause economic harm to creators, but to their clients across a broad swath of the economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the Copyright Office 
states that it "takes [such] concerns seriously, but does not believe that they outweigh the benefits 
of comprehensive orphan works legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for infringers 
who would gain them!  
  
For the sake of guaranteeing certainty to infringers in the secondary rights market, the proposed 
legislation would create perpetual uncertainty for creators and their clients in the country's primary 
markets. This would be a total reversal of the principle of copyright as expressed in Article 1, 
Section 8 of the Constitution; and with all due respect, a Constitutional provision cannot be 
reversed legally except by means of a Constitutional amendment. 
  
Thank you again for the opportunity to express these thoughts. 
  
Sincerely,  
James Bullard 
Artist/Craftsman/Photographer 
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September 29, 2015 


 


Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101 Independence Ave., S.E. 
Washington, DC 20559-6000  
 


RE: Reply Comment, Notice of Inquiry, U.S. Copyright Office, Library of Congress        
       Copyright Protection for Certain Visual Works  (Docket No. 2015-01) 
 


Dear Ms. Pallante and the Copyright Office Staff: 


 


The Copyright Office’s 2015 Report on Orphan Works and Mass Digitization, submitted to 


Congress in June contains a misleading comment about previous legislation and a 


misstatement of fact about visual arts registries that we believe should be clarified to 


lawmakers; both could have a direct bearing on any potential copyright legislation Congress 


may draft. We also wish to comment on a judgment made by the Copyright Office that 


demonstrates the kind of unintended consequence that can arise when outside interests try to 


make large decisions better left to the marketplace. And finally we intend to expand on our 


initial comments regarding the relevance of the Constitution’s Ex Post Facto Clause to the 


proposed orphan works legislation. 


 


The Shawn Bentley Act: Unanimous Consent in Name Only 


The Copyright Office states (page 12) that the Senate passed the Shawn Bentley Act by 


unanimous consent. In fact, it was passed by a legislative maneuver called hotlining that 


effectively bypassed Senate consideration. According to Roll Call, Sept 17, 2007: 
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“The practice [of hotlining] has led to complaints from Members and 


watchdog groups alike that lawmakers are essentially signing off on 


legislation neither they nor their staff have ever read…In order for a bill to be 


hotlined, the Senate Majority Leader and Minority Leader must agree to pass 


it by unanimous consent, without a roll-call vote. The two leaders then inform 


Members of this agreement using special hotlines installed in each office and 


give Members a specified amount of time to object – in some cases as little as 


15 minutes. If no objection is registered, the bill is passed.” 1 


 


The Shawn Bentley Act was hotlined twice during the summer of 2008, but both times artists 


contacted Senators and holds were put on the legislation. On September 26, 2008, the bill 


was hotlined again, this time during early evening hours the night of the first Obama/McCain 


Presidential debate. With most Senate offices closed, even the legislative aides we were able 


to reach by blackberry said they lacked the time to read the hotlined bill, and so it was passed 


by what Senate protocols are allowed to call “unanimous consent.” 2 


 


Unanimous consent, however, in name only.  


 


On December 5, 2008, we received an email from Senator Charles Schumer, whose empty 


office we had phoned the night of the hotlining. In the letter, the Senator assured us of his 


conviction “that protecting intellectual property is one of the best ways to promote 


innovation,” and that “it is vital that we continue to protect both incentives for innovation  


and the means of livelihood of millions of New York artists.” Then he concluded: 


 


“The Orphan Works Act is currently being carefully considered by the Senate. 


Members of my staff have met with representatives of artists and small 


business owners who have expressed many of the same concerns you 
                                                   
1 http://www.rollcall.com/issues/53_27/-20011-1.html 
 
2 http://ipaorphanworks.blogspot.com/2008/09/orphan-works-devils-own-day.html 
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mentioned. I will continue to closely study developments on this bill and I will 


work with both my Senate colleagues and the New York artist community to 


ensure that any bill that is ultimately passed appropriately balances these 


competing concerns.” (Emphasis added.) 3 


 


Apparently the Senator was unaware that the Shawn Bentley Act had passed the Senate more 


than two months earlier, by “unanimous consent” including – allegedly – his. We doubt that 


he was the only lawmaker left in the dark by this controversial procedure.  


 


The Senate’s success in passing the bill in this fashion apparently inspired advocates of the 


House bill to lobby for similar tactics to be used there.  On October 6, 2008, Gigi Sohn, 


President of Public Knowledge, wrote this on her blog: 


 


“The best option [for passing the House bill] was to put it on the ‘suspension 


calendar,’ which is the place largely non-controversial legislation gets put so 


that it will get passed quickly. There can be no amendments to bills placed on 


the suspension calendar.” 4 


 


Until the very last minute, Sohn acknowledged, she and other lobbyists “were on the phone 


imploring the [House leadership] to move the bill” in this surreptitious fashion. Yet in the 


end, “it was to no avail.” On October 3, 2008, with lawmakers struggling to package the 700 


billion dollar TARP bailout, Congress adjourned without passing the Orphan Works Act. 


 


Elsewhere, we have argued that an author’s exclusive right of copyright is a Constitutional 


provision, and as such, cannot be abridged without a Constitutional amendment. Congress, of 


course, cannot abridge a Constitutional right by means of statute law. But to try to do it by 


legislative maneuver should be unthinkable. 


                                                   
3 Email from Senator Charles Schumer to Brad Holland, December 5, 2008. See Appendix. 
4 https://www.publicknowledge.org/news-blog/blogs/orphan-works-bill-wait-til-next-year 
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May we ask, respectfully, that the Copyright Office issue an official clarification to all 


members of Congress involved with drafting new copyright legislation, noting the unique 


circumstances of the Shawn Bentley Act’s passage. Otherwise lawmakers might be misled 


into believing that it was a non-controversial bit of legislation, duly considered by the Senate, 


voted on by all members with unanimous approval, and therefore pre-approved for inclusion 


in whatever copyright legislation they may be drafting. 


 


Credible Visual Arts Registries: Still Years Off 


There is another comment in the 2015 Report that we believe requires clarification. 


According to the Copyright Office, “developments since 2008 have helped to reduce the 


obstacles facing visual artists in an orphan works context – most notably the development of 


credible visual art registries…Currently, several visual arts organizations support the non-


profit PLUS Registry as an important way to enable diligent searches for owners of orphan 


works. PLUS functions as a ‘hub’ connecting registries in eighty-eight countries, and 


provides both literal and image-based searches.” 5 Working artists, however, know that there 


is no such registry. Here are just some of the many comments submitted to the Notice of 


Inquiry: 


 


Brad Holland: “Stated this way, it might suggest to Congress that such a 


registry actually exists, that it is stocked with artists’ images, and is ready and 


able to start licensing those images to the world. If this is what you’ve been 


told, I’m afraid you have been misinformed. There is no such thing. 


 


“I am one of the most prolific published artists of the last 50 years, with 


multiple awards, a client list that includes nearly every major publication in 


the country and a place in the Illustrators Hall of Fame. If there were such a 


registry I would know about it, and if I thought it would be beneficial to my 


                                                   
5 2015 Report on Orphan Works and Mass Digitization, p. 52. 
http://copyright.gov/orphan/reports/orphan-works2015.pdf 
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interests, my work would be in it. But I know of no such registry and neither 


do any of my colleagues.” 
 


Katherine Guevara-Birmelin:  “According to the Copyright Office’s report in 


2015, there already exists a credible visual arts registry which functions as a 


hub, connecting registries in 88 countries, providing both literal and image 


based-searches. My understanding of this phrasing is that such a registry 


actually exists, and therefore if I am reading it in this manner, so is everyone 


else, including those holding power in Congress. It would be my experience in 


networking with other artists in my field, that the above is false. No such 


registry exists.” 
 


Scott Stanton: “The claim that there is already a viable visual arts registry that 


would benefit artists and the reprographic and secondary rights licensing 


agency that pays artists royalties are both incorrect. Currently this is NO 


viable visual arts registry, only stock houses which in my opinion do NOT 


best represent artists’ interests.” 
 


Cynthia Yolland: “There is no national registry to date. The ‘registries’ that 


currently exist are pseudo-registries and not economically viable to artist[s], in 


fact in many instances they give no remuneration to the artists involved and 


use images without credit or value.” 
 


Taina Litwak: “There are no registries in any overseas markets that behave in 


the proposed fashion as would be required to make a viable market for 


artist[s] to thrive.” 


 


Angela Treat Lyon: “Even the PLUS registry under development appears to 


be utilizing metadata and watermarks - both identifiers that are useless 


currently to protect ownership information.” 
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Dena Matthews:  “I am also troubled that the Copyright Office makes claims 


in it’s report that a viable search for a suspected orphan work of visual art 


could be conducted on the Copyright Office’s website or on the PLUS 


registry, when in fact, that is impossible. As you know, The Copyright 


Office’s registry is not searchable by image; one must have the Title, Name, 


Keyword, Registration Number, Document Number or Command Keyword of 


a registered work to find it there and the search results do not display an 


image, only text based-information. The PLUS Registry is in Beta Phase 1 and 


one can only search[ed] by PLUS ID or Name. We are suspicious of the 


PLUS Registry because, while not even a litigant in the case, they have 


received from Google a confidential amount of settlement money that should 


have gone to infringed artists and rights holders.” 


 


We are, of course, well aware that there are many “wannabe registries, beta sites, etc.” such 


as PLUS.  In fact the Illustrators Partnership was one of the first visual arts groups to support 


PLUS. We did so, however, on the assurance that it would be a voluntary registry only and 


would not, under any circumstances, be used to justify passage of orphan works legislation.  


 


PLUS has never been open to visual artists to register their works. PLUS is still not open for 


registration as of this writing. And even if it were, it would take at least a decade or 


longer for artists to load up their works – if they could afford to. Artists know all this, as the 


comments we’ve quoted above – and many more – demonstrate.  


 


As a result, we again respectfully request that the Copyright Office officially inform 


members of Congress that contrary to misinformation given to the Copyright Office, no 


credible visual arts registry currently exists that is even remotely populated with enough 


images to make a search of that registry a viable search. Furthermore, lawmakers should be 


told that in the opinion of those best qualified to know – working artists – no such registry 


can possibly be viable for the foreseeable future. Or, it may never be viable at all. 







I  L  L  U  S  T  R  A  T  O  R  S ’     P  A  R  T  N  E  R  S  H  I  P     O  F     A  M  E  R  I  C  A 
 


ILLUSTRATORS’	  PARTNERSHIP	  	  OF	  AMERICA	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  Page	  7	  –	  Reply	  Comment,	  Copyright	  Protection	  for	  Certain	  Visual	  Works	  NOI	  


Useful Articles and Unintended Consequences 
 


On page 54 of its 2015 Report, the Copyright Office recommends that art on useful articles 


be exempted from orphan works legislation, but that all other forms of art should be 


subjected to it. 


 


“The Copyright Office recommends that future orphan works legislation apply 


to all types of uses and all types of users, noncommercial and commercial, 


with the single exception of fixations of works of visual art in or on 


commercially available useful articles.” (Italics added.)   


 


The Office goes on to defend this “single exception.” But with all due respect, how can it be 


defended? By what possible standard is a drawing on a mug or a t-shirt more valuable, to 


either the creator, his clients or to the public, than a book or magazine illustration, a political 


cartoon, a medical or scientific illustration, a mural in the Smithsonian Air and Space 


Museum? Who in government believes themselves qualified to make such a sweeping 


judgment on the relative value of such works? And on what possible grounds can such a 


judgment be made?  


 


Let’s take an example of what could happen if art on useful articles were to continue to 


receive the full protection of copyright law, while all other art becomes subject to orphan 


works infringement:  


 


A clothing manufacturer infringes an unregistered magazine illustration orphaned by the law 


and places the art on a cheap line of t-shirts. Now, thanks to orphan works legislation, the 


creator of the original drawing will have lost the exclusive right to his own creation while the 


infringer will have acquired it. This would be not only an unjust reversal of the principle of 


copyright, it would defy any rational definition of private property rights. 
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We assume that such a situation would be the unintended consequence of a governmental  


decision. Yet it highlights the problem of trying to socially engineer details of a multi-billion 


dollar cottage industry. 


 


At the 2014 Roundtable we tried to make the point that no person or group of persons can 


ever know enough about other people's business affairs to make decisions better left to those 


whose interests are at stake: 


  


“Because there are so many lawyers involved in this, we’re talking about 


[copyright law] as if it’s some arcane branch of law. It’s not. What you’re 


talking about is prescribing business models for people in businesses in which 


frankly, most of you don’t know enough [about our businesses] to be creating 


business models…The marketplace will create business models. It can move 


faster than Congress. It can move faster then the Copyright Office, faster than 


the lobbyists and legal scholars. If an artist comes up with a better means of 


being discovered, other artists will find out about it and will copy the same 


technique. Leave this to the marketplace. That’s the best laboratory for 


creating business models.” 6  


 


In the famous economic fable “I, Pencil,” Leonard Reed showed that no individual or special 


group possesses sufficient “know-how” to “master-mind” the “complex combination” of 


creative and economic decisions that go into making something even as simple as a common 


lead pencil, let alone more complicated enterprises. 


 


“The lesson I have to teach is this [he concluded]: Leave all creative energies 


uninhibited. Merely organize society to act in harmony with this lesson. Let 


                                                   
6 Brad Holland Roundtable Transcripts March 10, 2014, Session 1, pp. 80-82. 
http://copyright.gov/orphan/transcript/0310LOC.pdf 
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society’s legal apparatus remove all obstacles the best it can. Permit these 


creative know-hows freely to flow. Have faith that free men and women will 


respond to the Invisible Hand. This faith will be confirmed. I, Pencil, 


seemingly simple though I am, offer the miracle of my creation as testimony 


that this is a practical faith, as practical as the sun, the rain, a cedar tree, the 


good earth.” 7 


 


Artists, for whom common lead pencils are still a principle means of expression, 


would ask for nothing more or less than this from our government. 


 


The Ex Post Facto Factor 


The Copyright Office says that for purposes of orphan works infringement, “there should be 


no distinction as to whether a work is currently being exploited [by the author], or whether it 


was created decades ago.” 8 However, we’ve already noted in our initial comments that the 


distinction does matter, and matters greatly to artists who depend on licensing their work – 


past and present – to make a living. Moreover, we noted that “Article 1, Section 9 of the 


Constitution states that no ‘ex post facto Law shall be passed’ by Congress. Therefore any 


orphan works legislation that permits the infringement of work created since 1978 would 


seem to be abridging yet another Constitutional right.” 9 


 


We’re well aware that since the drafting of the Constitution, courts have generally held the 


Ex Post Facto Clause to apply only to criminal cases. But according to The Heritage Guide to 


                                                   
7 “I, Pencil” by Leonard E. Reed, From Essays on Liberty, Volume VI, originally published 
in the December 1958 issue of The Freeman. 
http://www.econlib.org/library/Essays/rdPncl1.html 
 
8 2015 Report on Orphan Works and Mass Digitization, p.51. 
http://copyright.gov/orphan/reports/orphan-works2015.pdf 
 
9 Comments of the Illustrators Partnership to Notice of Inquiry, Copyright Protection for 
Certain Visual Works (Docket No. 2015-01), July 17, 2015. 
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the Constitution, “opposition to ex post facto laws was a bedrock principle among the 


Framers. In The Federalist No. 78, Alexander Hamilton noted that ‘the subjecting of men to 


punishment for things which, when they were done, were breaches of no law’ is among ‘the 


favorite and most formidable instruments of tyranny.’” And in an 1813 letter to Isaac 


McPherson, Thomas Jefferson noted “that ex post facto laws are against natural right.” 10 


 


“In Philadelphia, the Framers debated the issue vigorously. Some thought an explicit ban on 


ex post facto laws an absolute necessity,” while others had differing opinions about 


the effectiveness of a ban. The current holding regarding the scope of the Ex Post Facto 


Clause derives from “one of [the Supreme Court’s] earliest constitutional decisions, Calder v. 


Bull, decided in 1798.” In it, Judge Samuel Chase defined ex post facto laws as pertaining to 


criminal judgments and according to The Heritage Guide, based his decision on the fact that, 


“had the ex post facto law clauses barred all retroactive civil laws, the prohibition on the 


impairment of contracts by states (Article I, Section 10, Clause 1) and on uncompensated 


takings by the federal government (the Fifth Amendment’s Takings Clause) would have been 


unnecessary.”11 


 


Ever since, however, some have argued that Judge Chase’s reasoning meant that the true 


scope of the Ex Post Facto Clause had never been “squarely presented.”   


 


“[A] few commentators and two Justices, William Johnson in Satterlee v. Matthewson (1829) 


and Clarence Thomas in Eastern Enterprises v. Apfel (1998), have voiced doubt over the 


accepted rule that the Ex Post Facto Clause applies only to criminal legislation. In Apfel, 


citing Justice Joseph Story, Thomas contended that the Ex Post Facto Clause, even more 


                                                   
 
10 The Heritage Guide to the Constitution, “Ex Post Facto, Article 1, Section 9, Clause 3.” 
http://www.heritage.org/constitution/#!/articles/1/essays/63/ex-post-facto 
 
 
11 Ibid. 
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clearly than the Takings Clause, reflects the principle that retrospective laws are ‘generally 


unjust.’ He [Judge Thomas] continued: 
 


“‘Since Calder v. Bull,...this Court has considered the Ex Post Facto Clause to 


apply only in the criminal context. I have never been convinced of the 


soundness of this limitation, which in Calder was principally justified because 


a contrary interpretation would render the Takings Clause unnecessary....In an 


appropriate case, therefore, I would be willing to reconsider Calder and its 


progeny to determine whether a retroactive civil law that passes muster under 


our current Takings Clause jurisprudence is nonetheless unconstitutional 


under the Ex Post Facto Clause. They do so effectively where personal liberty 


is at issue. But the clause is of little use to those who are aggrieved by most 


forms of retroactive civil legislation, which frequently affect property rights of 


one form or another.’” (Emphasis added.)12 


 


Orphan Works legislation, as we have repeatedly pointed out, would affect property rights. It 


would affect the most personal form of private property that exists: the work that citizens 


create themselves, the work we use to make a living, the art we create to express our short 


time on Earth. Orphan Works legislation would affect any form of creative expression – from 


professional artwork to family photos, home videos, songs and lyrics – and anything that 


anyone ever places on the Internet.  


 


Artists by the thousands have already commented on the damage this legislation would do to 


their lives and careers. But to orphan copyrighted work retroactively would open new doors 


for financial and personal abuse. We have already noted that disgruntled clients could easily 


use the law as an excuse to sue artists for failing to register work during the four decades that 


registration was not required. And respondents to the Notice of Inquiry have cited other 


concerns: “Does the US Copyright Office plan to pay back all the registration fees (plus 


                                                   
12 Ibid. 
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interest) to those who, like me, registered diligently over decades?” “It would be impossible 


for me to furnish deposit data and register all of my work created since 1975.” “I am 


nonplussed that the US Copyright Office would wish to invalidate copyright registration 


certificates I have filed for over 30 years by its own Orphan Works policy.”13 
 


Would this not be an “appropriate case” then to reconsider the wisdom, not to mention the 


fairness, of passing legislation that would reach back to 1978 and effectively penalize artists 


and citizens alike for failing to register work that existing law did not then require them to 


register?  
 


In Federalist Number 44,14 James Madison expressed concerns many of us would still agree 


with: 


 “Bills of attainder, ex post facto laws, and laws impairing the obligations of 


contracts, are contrary to the first principles of the social compact, and to 


every principle of sound legislation. ... The sober people of America are weary 


of the fluctuating policy which has directed the public councils. They have 


seen with regret and indignation that sudden changes and legislative 


interferences, in cases affecting personal rights, become jobs in the hands of 


enterprising and influential speculators, and snares to the more-industrious 


and less-informed part of the community.”  
 


We thank the Copyright Office for the opportunity to offer these comments. 
 


Respectfully submitted on behalf of my colleagues, 


 
Brad Holland 


                                                   
13 Comments of Teri McDermott, McDermott Medical Illustration to Notice of Inquiry, 
Copyright Protection for Certain Visual Works (Docket No. 2015-01), July 14, 2015. 
 
14 The Federalist Papers No. 44.  http://usgovinfo.about.com/library/fed/blfed44.htm 
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From:	  <senator@schumer.senate.gov>
Date:	  Friday,	  December	  5,	  2008	  4:35	  PM
To:	  Brad	  Holland
Subject:	  A	  message	  from	  Senator	  Charles	  E.	  Schumer


Dear Mr. Holland:


Thank you for contacting me to express your views regarding the Shawn Bentley Orphan 
Works Act of 2008, S.2913. I share your support for strong intellectual property rights 
protections that reward creativity and entrepreneurship.


Like you, I believe that protecting intellectual property is one of the best ways to promote 
innovation. Indeed, intellectual property laws are what allow artists to earn a living while 
contributing to America’s vibrant culture. The Shawn Bentley Orphan Works Act was 
introduced to address concerns expressed by the U.S. Copyright Office that it is sometimes 
extremely difficult to track down the original copyright holder of a work of art. This is a 
particularly important problem for museums or other non-profit educational institutions, who 
want the ability to share such “orphan” works of art. At the same time, in addressing this 
problem it is vital that we continue to protect both incentives for innovation and the means of 
livelihood of millions of New York artists.


The Orphan Works Act is currently being carefully considered by the Senate. Members of my 
staff have met with representatives of artists and small business owners who have expressed 
many of the same concerns you mentioned. I will continue to closely study developments on 
this bill and I will work with both my Senate colleagues and the New York artist community to 
ensure that any bill that is ultimately passed appropriately balances these competing 
concerns.


Thank you for contacting me about this important issue. Please do not hesitate to contact me 
in the future if I can ever be of assistance to you on this, or any other matter.


Sincerely,


Charles E. Schumer
United States Senator


Please do not respond to this email. To send another message please visit my website at 
http://schumer.senate.gov/SchumerWebsite/contact/webform.cfm . Thank you.



mailto:senator@schumer.senate.gov

http://schumer.senate.gov/SchumerWebsite/contact/webform.cfm
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October 1st, 2015 
  


Maria Pallante, Register of Copyrights 
US Copyright Office 
101 Independence Ave. S.E. 
 Washington, DC 20559-6000 


 
 RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01)
  
 Dear Ms. Pallante and Copyright Office Staff:


Thank you for the opportunity to reply to the initial comments generated by the Visual Arts Notice of 
Inquiry. As a working artist/illustrator, I support the comments submitted by the Illustrators Partnership 
regarding the Constitutional issues raised by the proposed orphan works legislation.


As a student of medical illustration, I am often subjected to potential clients, family, and friends wanting 
work for no compensation. We are often expected to create just for the “exposure” or “experience.” 
Students are comforted by the notion that when we finally graduate and become professional illustrators 
our work will be taken seriously. Taking away artists rights to their own work , devalidates not only the work 
itself but the career and individual behind it. 


Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It is my understanding 
that those rights cannot be abridged except by a Constitutional amendment. Yet the orphan works 
proposals the Copyright Office has recommended to Congress would abridge those rights. I could 
never again enjoy the exclusive right to any work I create if anybody anywhere is allowed to exploit it at 
any time, for any reason (except fair use), without my knowledge or consent. Because “orphan works” 
legislation would not be limited to true orphaned work, it would convert every artist’s exclusive right to a 
non-exclusive right. That would be a fundamental change to a Constitutional provision and I do not think 
Congress can legally alter the Constitution by means of a statute law. 


The Fifth Amendment to the Constitution creates another serious conflict. It states that no citizen’s private 
property “shall” be taken by the government for public use without “just compensation.” The work I 
create is my private property: Article I, Section 8 has established that. So if government lacks the right to 
confiscate it without just compensation, I do not see how it can grant that right en masse to the public.


The logic behind the Constitution’s Copyright Clause should be self-evident: no individual can enter into 
any agreement to sell or license property - or dispose of it in any other fashion - unless he or she owns the 
property. To make the public part owner of every citizen’s intellectual property - which is effectively what 
the proposed legislation would do - would make all contracts regarding the disposition of that property 
essentially meaningless. Orphan works infringements would therefore nullify millions of private business 
contracts between artists and the clients they’ve licensed work to. 
 
When individuals knowingly interfere with the contracts or business affairs of others, it’s called tortious 
interference and under the law there’s a remedy for that. But here the interfering party would be the 
US government. Legislative immunity would, of course, exempt lawmakers from lawsuits for tortious 
interference. But by what right can they permit members of the public to interfere en masse with the 
contractual business affairs of each other on the slender premise that certain infringers may be ignorant of 
the economic or personal harm they’re causing to strangers?


RACHEL CHANDLER
Biomedical Communicator







 Proponents of the proposed legislation have stated that “good faith” infringers must be given “certainty” 
that if their infringements are detected, they will not be subject to penalties. And I agree that certainty in 
the markets is essential to the promotion of “Science and useful arts.” Yet it is the current copyright system 
that provides certainty. Where creators exercise exclusive control over their rights and enter into voluntary 
agreements with known clients there is certainty all around. All parties understand the terms they’ve 
agreed to and with whom; and all parties are in a position to monitor mutual compliance.


 By contrast, any legislation that voids an author’s exclusive right would make it impossible for either 
creators or their clients to know who, where or on what terms any particular work is, has been or will be 
used by others. This would inflict total chaos in commercial markets. It would not only cause economic 
harm to creators, but to their clients across a broad swath of the economy. 


 On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the Copyright Office states that 
it “takes [such] concerns seriously, but does not believe that they outweigh the benefits of comprehensive 
orphan works legislation...” 


Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for infringers who would 
gain them! 


For the sake of guaranteeing certainty to infringers in the secondary rights market, the proposed legislation 
would create perpetual uncertainty for creators and their clients in the country’s primary markets. 
This would be a total reversal of the principle of copyright as expressed in Article 1, Section 8 of the 
Constitution; and with all due respect, a Constitutional provision cannot be reversed legally except by 
means of a Constitutional amendment.


Thank you again for the opportunity to express these thoughts.
  
Sincerely, 


RACHEL CHANDLER


Medical & Scientific Illustrator
UIC BVIS
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September 28, 2015


Maria Pallante, Register of Copyrights
US Copyright O�ce
101 Independence Ave., S.E.
Washington, DC 20559-6000


RE: Notice of Inquiry, Copyright O�ce, Library of Congress
Copyright Protection for Certain Visual Works (Docket No. 2015-01)


Dear Ms. Pallante and Copyright O�ce Sta�, 


I am writing to reply to the comments collected by the Visual Arts Notice of Inquiry. I’m 
pleased to see the robust response from the visual artist community. As an illustrator of 
30+ years, I strongly support the comments that were submitted buy the Illustrators 
Partnership, of which I belong. The organization has been a respected advocate for the 
rights of freelance artists like myself by raising awareness of the Constitutional issues 
pertaining to the proposed orphan works legislation. 


I strongly agree with the position the Illustrators Partnership has taken and urge you to 
do the same. No individual or entity should have rights that supersede those of a visual 
artist’s. Property belongs to it’s owner, not a scavenger who has no ability to produce or 
commission such creative work. Actions that strip away income potential of artists are 
destructive to a vital and necessary part of our society. 


I’m not going to dive into the legal or Constitutional issues. It’s been made clear over and 
over again. What I leave you with is the understanding that creation of new images is 
what distinguishes us culturally. Those seeking reproduction rights of images without 
compensation, is crassly opportunistic. Each work created takes time, care and expertise, 
which should all be duly rewarded to it’s creator. The value is everlasting and should be 
the reward of the dedicated who continue to create.


Sincerely, 


Mark D. Stutzman, V.P. 
Eloqui, Inc.
Illustrator, 1993 Elvis Presley Stamp
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The logic behind the Constitution's Copyright Clause should be self-
evident: no individual can enter into any agreement to sell or license property - 
or dispose of it in any other fashion - unless he or she owns the property. To 
make the public part owner of every citizen's intellectual property - which is 
effectively what the proposed legislation would do - would make all contracts 
regarding the disposition of that property essentially meaningless. Orphan works 
infringements would therefore nullify millions of private business contracts 
between artists and the clients they've licensed work to.  
  
When individuals knowingly interfere with the contracts or business affairs 
of others, it's called tortious interference and under the law there's a 
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remedy for that. But here the interfering party would be the US 
government. Legislative immunity would, of course, exempt lawmakers from 
lawsuits for tortious interference. But by what right can they permit members of 
the public to interfere en masse with the contractual business affairs of each 
other on the slender premise that certain infringers may be ignorant of the 
economic or personal harm they're causing to strangers? 
  
Proponents of the proposed legislation have stated that "good faith" infringers 
must be given "certainty" that if their infringements are detected, they will not be 
subject to penalties. And I agree that certainty in the markets is essential to the 
promotion of "Science and useful arts." Yet it is the current copyright system 
that provides certainty. Where creators exercise exclusive control over their 
rights and enter into voluntary agreements with known clients there is certainty all 
around. All parties understand the terms they've agreed to and with whom; and 
all parties are in a position to monitor mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive right would make it 
impossible for either creators or their clients to know who, where or on what 
terms any particular work is, has been or will be used by others. This would inflict 
total chaos in commercial markets. It would not only cause economic harm to 
creators, but to their clients across a broad swath of the economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the 
Copyright Office states that it "takes [such] concerns seriously, but does not 
believe that they outweigh the benefits of comprehensive orphan works 
legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, 
but for infringers who would gain them!  
  
For the sake of guaranteeing certainty to infringers in the secondary rights 
market, the proposed legislation would create perpetual uncertainty for creators 
and their clients in the country's primary markets. This would be a total reversal 
of the principle of copyright as expressed in Article 1, Section 8 of the 
Constitution; and with all due respect, a Constitutional provision cannot be 
reversed legally except by means of a Constitutional amendment. 
  
Thank you again for the opportunity to express these thoughts. 
  
Sincerely, Roger Chouinard 
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September 29, 2015  
  
Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
  
Dear Ms. Pallante and Copyright Office Staff: 
  
Thank you for the opportunity to reply to the initial comments generated by the 
Visual Arts Notice of Inquiry. As a working artist/illustrator, I support the 
comments submitted by the Illustrators Partnership regarding the Constitutional 
issues raised by the proposed orphan works legislation. 
 
“Since this orphan works legislation feels it could own my art, designs and my 
clients art works, perhaps I should make them endless keys to my home, car and 
bank account access? If they feel they should own my livelihood, then why stop 
just there? Perhaps all forms of ownership should be abolished? Everyone owns 
everything? My audacious personal quote in this paragraph replies to the 
ridiculous legal stance of the proposed orphan works legislation in visual 
ownership of creative works that do not belong to them.”         
 
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our 
work. It is my understanding that those rights cannot be abridged except by a 
Constitutional amendment. Yet the orphan works proposals the Copyright Office 
has recommended to Congress would abridge those rights. I could never again 
enjoy the exclusive right to any work I create if anybody anywhere is allowed to 
exploit it at any time, for any reason (except fair use), without my knowledge or 
consent. Because "orphan works" legislation would not be limited to true 
orphaned work, it would convert every artist's exclusive right to a non-exclusive 
right. That would be a fundamental change to a Constitutional provision and I do 
not think Congress can legally alter the Constitution by means of a statute law. 
  
The Fifth Amendment to the Constitution creates another serious conflict. It 
states that no citizen's private property "shall" be taken by the government for 
public use without "just compensation." The work I create is my private property: 
Article I, Section 8 has established that. So if government lacks the right to 
confiscate it without just compensation, I do not see how it can grant that right en 
masse to the public. 
  
The logic behind the Constitution's Copyright Clause should be self-
evident: no individual can enter into any agreement to sell or license property - 
or dispose of it in any other fashion - unless he or she owns the property. To 







make the public part owner of every citizen's intellectual property - which is 
effectively what the proposed legislation would do - would make all contracts 
regarding the disposition of that property essentially meaningless. Orphan works 
infringements would therefore nullify millions of private business contracts 
between artists and the clients they've licensed work to.  
  
When individuals knowingly interfere with the contracts or business affairs 
of others, it's called tortious interference and under the law there's a 
remedy for that. But here the interfering party would be the US 
government. Legislative immunity would, of course, exempt lawmakers from 
lawsuits for tortious interference. But by what right can they permit members of 
the public to interfere en masse with the contractual business affairs of each 
other on the slender premise that certain infringers may be ignorant of the 
economic or personal harm they're causing to strangers? 
  
Proponents of the proposed legislation have stated that "good faith" infringers 
must be given "certainty" that if their infringements are detected, they will not be 
subject to penalties. And I agree that certainty in the markets is essential to the 
promotion of "Science and useful arts." Yet it is the current copyright system 
that provides certainty. Where creators exercise exclusive control over their 
rights and enter into voluntary agreements with known clients there is certainty all 
around. All parties understand the terms they've agreed to and with whom; and 
all parties are in a position to monitor mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive right would make it 
impossible for either creators or their clients to know who, where or on what 
terms any particular work is, has been or will be used by others. This would inflict 
total chaos in commercial markets. It would not only cause economic harm to 
creators, but to their clients across a broad swath of the economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the 
Copyright Office states that it "takes [such] concerns seriously, but does not 
believe that they outweigh the benefits of comprehensive orphan works 
legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, 
but for infringers who would gain them!  
  
For the sake of guaranteeing certainty to infringers in the secondary rights 
market, the proposed legislation would create perpetual uncertainty for creators 
and their clients in the country's primary markets. This would be a total reversal 
of the principle of copyright as expressed in Article 1, Section 8 of the 
Constitution; and with all due respect, a Constitutional provision cannot be 
reversed legally except by means of a Constitutional amendment. 
  
Thank you again for the opportunity to express these thoughts. 







  
Sincerely, 
 
Kim Reid 
Illustrator and Graphic Designer  
 


 
Most of this letter was given as template from URL: 
https://drive.google.com/file/d/0B6Kj_SMsTwxGZUdNNHB6aG9iVE0/view 


Link via email from: 
Illustrators' Partnership of America illustratorspartnership@earthlink.net 
via illustratorspartnership.ccsend.com  
 
 
 








September 30, 2015 
 
 
Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
  
Dear Ms. Pallante and Copyright Office Staff: 
 
I wrote on my own behalf earlier and endorse the letter from The Illustrator’s Partnership 
below. 
  
Thank you for the opportunity to reply to the initial comments generated by the Visual 
Arts Notice of Inquiry. As a working artist/illustrator, I support the comments submitted 
by the Illustrators Partnership regarding the Constitutional issues raised by the proposed 
orphan works legislation. 
  
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It is 
my understanding that those rights cannot be abridged except by a Constitutional 
amendment. Yet the orphan works proposals the Copyright Office has recommended to 
Congress would abridge those rights. I could never again enjoy the exclusive right to any 
work I create if anybody anywhere is allowed to exploit it at any time, for any reason 
(except fair use), without my knowledge or consent. Because "orphan works" legislation 
would not be limited to true orphaned work, it would convert every artist's exclusive right 
to a non-exclusive right. That would be a fundamental change to a Constitutional 
provision and I do not think Congress can legally alter the Constitution by means of a 
statute law. 
  
The Fifth Amendment to the Constitution creates another serious conflict. It states that no 
citizen's private property "shall" be taken by the government for public use without "just 
compensation." The work I create is my private property: Article I, Section 8 has 
established that. So if government lacks the right to confiscate it without just 
compensation, I do not see how it can grant that right en masse to the public. 
  
The logic behind the Constitution's Copyright Clause should be self-evident: no 
individual can enter into any agreement to sell or license property - or dispose of it in any 
other fashion - unless he or she owns the property. To make the public part owner of 
every citizen's intellectual property - which is effectively what the proposed legislation 
would do - would make all contracts regarding the disposition of that property essentially 
meaningless. Orphan works infringements would therefore nullify millions of private 
business contracts between artists and the clients they've licensed work to.  
  







When individuals knowingly interfere with the contracts or business affairs of others, it's 
called tortious interference and under the law there's a remedy for that. But here the 
interfering party would be the US government. Legislative immunity would, of course, 
exempt lawmakers from lawsuits for tortious interference. But by what right can they 
permit members of the public to interfere en masse with the contractual business affairs 
of each other on the slender premise that certain infringers may be ignorant of the 
economic or personal harm they're causing to strangers? 
  
Proponents of the proposed legislation have stated that "good faith" infringers must be 
given "certainty" that if their infringements are detected, they will not be subject to 
penalties. And I agree that certainty in the markets is essential to the promotion of 
"Science and useful arts." Yet it is the current copyright system that provides certainty. 
Where creators exercise exclusive control over their rights and enter into voluntary 
agreements with known clients there is certainty all around. All parties understand the 
terms they've agreed to and with whom; and all parties are in a position to monitor 
mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive right would make it 
impossible for either creators or their clients to know who, where or on what terms any 
particular work is, has been or will be used by others. This would inflict total chaos in 
commercial markets. It would not only cause economic harm to creators, but to their 
clients across a broad swath of the economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the 
Copyright Office states that it "takes [such] concerns seriously, but does not believe that 
they outweigh the benefits of comprehensive orphan works legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for 
infringers who would gain them!  
  
For the sake of guaranteeing certainty to infringers in the secondary rights market, the 
proposed legislation would create perpetual uncertainty for creators and their clients in 
the country's primary markets. This would be a total reversal of the principle of copyright 
as expressed in Article 1, Section 8 of the Constitution; and with all due respect, a 
Constitutional provision cannot be reversed legally except by means of a Constitutional 
amendment. 
  
Thank you again for the opportunity to express these thoughts. 
  
Sincerely,  
 
 
Mary Anne Case 
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DELILAH R. COHN  |  MFA CMI


Delilah R. Cohn, BS, MFA, CMI
Principle and Owner of The Medical Illustration Studio


September 28, 2015


Maria Pallante
Register of Copyrights
U.S. Copyright O�ce
101Independence Ave. S.E.
Washington, DC 20559-6000


RE: Notice of Inquiry, Copyright O�ce, Library of Congress
Copyright Protection for Certain Visual Works (Docket No. 2015-01)


Dear Ms. Pallante and the Copyright O�ce Sta�:


Thank you for the opportunity to submit a second reply regarding this critical matter.  
I appreciated being able to see my previous letter among an unprecedented number of 
other responses.


The Illustrators Partnership has written an excellent follow-up letter. I could not have 
stated it better or more thoroughly. With their permission, I have attached it in the 
following pages. I am in complete agreement with what it states and beseech you to 
give it serious consideration.  


Sincerely,
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July 17, 2015 


 


Maria Pallante 


Register of Copyrights 


U.S. Copyright Office 


101Independence Ave. S.E. 


Washington, DC 20559-6000  


 


RE: Notice of Inquiry, Copyright Office, Library of Congress        


Copyright Protection for Certain Visual Works  (Docket No. 2015-01) 


 


Dear Ms. Pallante and the Copyright Office Staff: 


 


Thank you for this special Notice of Inquiry. We deeply appreciate the opportunity 


you’ve afforded all artists to respond individually to the challenges we face as working 


professionals. In the interest of brevity, we’ll confine these comments to your question 


#5. We trust that our previous comments have already covered questions 1- 4, and as 


those comments are posted on the Copyright Office website, we’ll simply add links to 


them at the end of this letter. 


 


5. What other issues or challenges should the Office be aware of regarding 


photographs, graphic artworks, and/or illustrations under the Copyright Act? 


 


Because Article 1, Section 8 of the Constitution grants authors the exclusive rights to 


their work, it is our understanding that those rights cannot be abridged without a 


constitutional amendment. While we’re sure that the orphan works proposals the 
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Copyright Office has recommended to Congress are well-meaning, in the rough and 


tumble business world where we work, they would effectively abridge those rights. 


That’s because no author (or citizen, for that matter) could ever again enjoy the 


exclusive right to any work he or she creates if any other US citizen anywhere is 


allowed to exploit those same works at any time, for any reason (except fair use), 


without the authors’ knowledge or consent. The orphan works proposals under 


consideration would redefine millions of copyrighted works as orphans on the premise 


that some might be. Yet difficulty on the part of some user to find some author should 


be insufficient grounds for abridging the Constitutional rights of any US citizen. 


 


In addition to being a Constitutional right, copyright law is a business law. This is self-


evident from the language of the Three-Step Test. As you know, Article 9.2 of the 


Berne Convention places strict limits on the scope and reach of a member country’s 


exceptions to an author’s exclusive right. Those exceptions must be limited to certain 


special cases where the reproduction does not conflict with the author’s normal 


exploitation of the work and does not unreasonably prejudice the author’s legitimate 


interests. Orphan works infringements would nullify millions of private business 


contracts between authors and the clients they’ve licensed work to. This would not only 


cause economic harm to the authors, but to their clients as well. How many private 


parties will end up suing each other for breach of contract in hopes of making the other 


party pay for their loss simply because the government itself had passed a private 


property law breaching their contracts? 


 


When individuals knowingly interfere with the contracts or business affairs of others, 


it’s called tortious interference. “Tortious interference is a common law tort allowing a 


claim for damages against a defendant who wrongfully interferes with the plaintiiff’s 


contractual or business relationships.” 1  So in effect, the government would appear to 


                                                   
1 The Legal Information Institute of the Cornell University Law School   
    https://www.law.cornell.edu/wex/tortious_interference 
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be proposing a grant of blanket amnesty in advance to any infringer who interferes with 


the contractual or business relationships of millions of authors, small business owners 


and private parties, so long as the infringer believes he or she is acting in “good faith.” 


Legislative immunity may exempt lawmakers from lawsuits for tortious interference. 


But by what right can they permit members of the public to interfere en masse with the 


contractual business affairs of each other on the slender premise that certain infringers 


may be ignorant of the economic or personal harm they’re causing to strangers? 


 


The work any citizen creates is that citizen’s private property. Article 1, Section 8 has 


established that. And the Fifth Amendment to the Constitution states that a citizen’s 


private property “shall” not be taken by the government without “just 


compensation.” Legal theories aside, it makes little difference in the real world that 


orphan works recommendations would permit infringed authors to “come forward” 


after the fact in an effort to locate their infringers, track them down and either ask for 


payment or file a lawsuit. Once a work has been infringed, no author can successfully 


bargain for more money than the infringer is willing or able to pay. This moots the 


entire issue of “just compensation.” But if government lacks the right to confiscate an 


individual’s property without just compensation, by what mandate can it grant that 


right en masse to the public? 


 


The Copyright Office says that for purposes of orphan works infringement, “there 


should be no distinction as to whether a work is currently being exploited [by the 


author], or whether it was created decades ago.” No difference, perhaps, except to those 


working artists who rely on the licensing of their work – past and present – to make a 


living. Furthermore, since 1978, all authors (and citizens) have relied on the protections 


afforded them by the 1976 Copyright Act. That law provided each author automatic 


copyright protection for his or her work from the moment the work was created. Article 


1, Section 9 of the Constitution states that “No Bill of Attainder or ex post facto Law 


shall be passed” by Congress. Therefore any ex post facto legislation that permits the 
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infringement of work created since 1978 would seem to be abridging yet another 


Constitutional right. 


 


The Copyright Office has proposed that corporate interests be permitted to mass 


digitize the world’s copyrighted work, so long as it is limited to “non-profit educational 


or research purposes.” On its face, this would appear to be a charitable exception to 


Article 1, Section 8. But what provision in the Constitution permits the government to 


make the public a gift of certain citizens’ private property, even for charitable 


purposes? If this would not actually be a Bill of Attainder it would have the same 


effect. In addition, there is no guarantee that if mass digitization is permitted even on 


such narrow grounds, that certain special interests might not soon begin to lobby for a 


redefinition of what constitutes “education” and “research.” Nor does it account for the 


likelihood that various commercial entities will re-organize themselves as legal non-


profits for the specific purpose of infringing. Claiming that you are only supplying 


content for educational or research purposes could be a vast umbrella for sheltering a 


multitude of abuses. 


 


In addition to these risks, mass digitization risks harm to the authors whose work would 


be its target. Many of these artists have had to acquire specialized education and 


develop specialized skills through years of dedicated study and work. Medical, 


architectural, historical and general science illustrators, aviation artists and others are 


all required to produce work that not only meets high artistic standards, but is 


technically accurate as well. To make their work free to others on the premise that it 


serves educational or non-profit interests would rob them of the return on their 


investment of time, money, education and experience. And by permitting others to 


make use of their work as “derivatives,” government risks having the technical aspects 


of that work distorted, and with it, the true educational purposes it would purport to 


further.  
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Yet slippery-slope issues aside, in the real world we all know that many of the non-


profit educational and research organizations are among the best-endowed and most 


profitable institutions in the world. A college education is not free. The heads and staffs 


of these institutions rarely work pro bono. Nor are their independent suppliers legally 


obligated to supply their goods and services at their own expense. So why should the 


creators of intellectual property, many of whom are independent contractors with no 


other source of income, be targeted as exceptions? As with the broader aspects of the 


orphan works proposals, we’re afraid that mass digitization, even on these narrow 


grounds, would abridge the basic Constitutional protections cited here and would work 


against the mandate in Article 1, Section 8 for government to “promote [the] useful 


arts.” 


 


Mass digitization would violate every step of the Three-Step Test. By definition it 


would NOT limit exceptions to “certain special cases.” The Copyright Office has 


already acknowledged that. But by violating the first step, it would, by extension, 


violate the other two. There is simply no conceivable way to mass digitize even a 


narrow segment of the world’s intellectual property without prejudicing the economic 


and legitimate interests of at least some rightsholders. Are we to assume, then, that a 


law has passed muster if it only harms some innocent parties and not others?  And 


finally, ”[t]he three-step test may prove to be extremely important if any nations 


attempt to reduce the scope of copyright law, because unless the [World Trade 


Organization] decides that their modifications comply with the test, such states are 


likely to face trade sanctions.” 2 


 


The possibility of trade sanctions by foreign governments would be particularly acute 


in this case because the US proposals would permit the infringement of foreign work by 


American infringers. This would not only oblige non-US artists to file their entire lives’ 
                                                   


2 Entertainment Law Outline, Prof. John Kettle, Rutgers University, Newark, p.11    
   http://www.outlinedepot.com/schooloutlines.aspx?schoolid=182 
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work with American for-profit registries or see it potentially orphaned in the US; it 


would compel them to file lawsuits in American courts over infringements that would 


not be legal anywhere else in the world.  


 


We doubt that many foreign artists will be any more able to comply with the 


registration and enforcement provisions proposed for this legislation than would most 


American artists. And it’s unlikely that many of our country’s WTO trading partners 


would look the other way as their citizens are challenged to comply with a law unique 


to the US; especially if that law harms their economic interests in contradiction of 


Berne. These countries would be much more likely to retaliate. 


 


If this were to happen, it is not US lawmakers who would suffer the loss of money and 


rights, nor the corporate lawyers and legal scholars who have lobbied for these changes 


in the law. The victims would be the authors and private citizens whose creative work, 


both professional and private, would have slipped beyond their control and into the 


public domain where it could circulate in various permutations, perhaps forever, with 


an American orphaned work symbol still attached to it. 


 


A decade ago, when orphan works legislation was first proposed, we were told that it 


was necessary so that libraries and museums could digitize their collections of old work 


by unknown authors. We were told this was needed for archival and preservation 


purposes. But last year, at the Copyright Office Roundtables, attorneys for these 


institutions said that recent court decisions expanding the scope of fair use had virtually 


obviated the need for such legislation. 3 So if that’s the case, then the original 


                                                   
3 Comments of Jonathan Band, Library Copyright Alliance; and David Hansen, Digital Library 
Copyright Project, University of California, Berkley School of Law & Law Library, University of North 
Carolina School of Law; Transcript of the Orphan Works and Mass Digitization Roundtables; Session 1: 
“The Need for Legislation in Light of Recent Legal and Technological Developments”; March 10, 2014. 
 
Mr. Band: “[O]ur view for the library community…[is] that the fair use jurisprudence as it has evolved 
over the past 5 to 10 years, certainly since the last [2005] roundtable, has really diminished the need for 
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justification for orphan works legislation has vanished, and the terms of the Shawn 


Bentley Act would seem to serve no other purpose now than to permit the commercial 


infringement of work by living artists. And since that would abridge the Constitutional 


rights of authors guaranteed in Article 1, Section 8, we’re left to wonder what possible 


benefits accrue to society by incentivizing infringement at the expense of creation. 


 


Our position on this subject has not changed since 2006, when we testified before the 


Senate Intellectual Property Subcommittee: 


 


“We believe the orphan works problem can be and should be handled with carefully 


crafted, specific limited exemptions. A limited exemption could be tailored to solve 


family photo restoration and reproduction issues without otherwise gutting artists’ and 


photographers’ copyrights. Usage for genealogy research is probably already covered 


by fair use, but could rate an exemption if necessary. Limited exemptions could be 


                                                                                                                                                              
orphan works legislation. 
 
“We’ve always seen the problem largely as a gatekeeper problem, that the kinds of uses we wanted to 
make have always been fair use, that it was simply a matter of convincing our gatekeepers that it was fair 
use. But now with these recent cases, it’s a lot easier to do that. 
 
“And it’s not just the fair use cases, it’s the combination of the fair use cases plus the eBay decision in 
the Supreme Court concerning the standards for injunctive relief as now it is being applied. That was, of 
course, a patent case. Now its being applied in the copyright context. And so that reduces the problem of 
injunctive relief. And so from that perspective we think that the status quo is a pretty good place.” 
(pp.16-17) 
 
Mr. Hansen “[O]ver the course of the last year we’ve gone around and worked with and had 
conversations with over 150 different libraries and archives of all different varieties, large academic 
libraries, small local public libraries, small historical societies. 
 
“And the general sense that we’ve got from every group that we met with is that there’s increasing 
comfort with relying on fair use as a means of making orphan works available…we’ve heard the same 
rationale from all of those groups that Jonathan just talked about. There’s a strong sense that those uses 
that libraries and archives are making are transformative. And then for orphan works in particular within 
the collections there’s a strong argument that there’s very little market harm.” (pp. 19-
21) http://www.copyright.gov/orphan/transcript/0310LOC.pdf 
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designed for documentary filmmakers as well. Libraries and archives already have 


generous exemptions for their missions. If their missions are changing, they should 


abide by commercial usage of copyrights, instead of forcing authors to subsidize their 


for-profit ventures.” 4 


 


Once again we thank the Copyright Office for issuing this special Notice of Inquiry; 


and we ask you to please recommend to Congress that the House Judiciary 


Subcommittee conduct further hearings to take the direct testimony of artists, both 


visual artists and others, regarding the challenges that all creative authors face in the 


digital era.   


 


Respectfully submitted, 


 
Brad Holland, on behalf of my colleagues and of any visual artist who shares the 


concerns expressed here. 


  
Our responses to questions 1-4 are embodied in these previous comments: 
 
Remedies for Copyright Small Claims January 17, 2012:  
http://www.copyright.gov/docs/smallclaims/comments/27_ipa.pdf 
 
Orphan Works and Mass Digitization, Initial Comments February 3, 
2013: http://copyright.gov/orphan/comments/noi_10222012/Illustrators-Partnership-
America.pdf 
 
Orphan Works and Mass Digitization, Reply Comments March 6, 
2013: http://copyright.gov/orphan/comments/noi_11302012/IPA.pdf 
 
Orphan Works and Mass Digitization, Additional Comments, May 21, 
2014: http://copyright.gov/orphan/comments/Docket2012_12/American-Society-of-
Illustrators-Partnership%28ASIP%29.pdf 


                                                   
4 Senate Testimony of Brad Holland, Illustrators’ Partnership of America, April 6, 2006. 


       http://www.judiciary.senate.gov/imo/media/doc/Holland%20Testimony%20040606.pdf 
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September 28, 2015 
 
Maria Pallante, Register of Copyrights 
US Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01)
 
Dear Ms. Pallante and Copyright Office Staff:
 
Thank you for the opportunity to reply to the initial comments generated by the Visual Arts Notice 
of Inquiry. As a working artist/illustrator, I support the comments submitted by the Illustrators Partnership 
regarding the Constitutional issues raised by the proposed orphan works legislation.
 
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. 
It is my understanding that those rights cannot be abridged except by a Constitutional amendment. 
Yet the orphan works proposals the Copyright Office has recommended to Congress would abridge 
those rights. I could never again enjoy the exclusive right to any work I create if anybody anywhere is 
allowed to exploit it at any time, for any reason (except fair use), without my knowledge or consent. 
Because "orphan works" legislation would not be limited to true orphaned work, it would convert every 
artist's exclusive right to a non-exclusive right. That would be a fundamental change to a Constitutional 
provision and I do not think Congress can legally alter the Constitution by means of a statute law.
 
The Fifth Amendment to the Constitution creates another serious conflict. It states that no citizen's 
private property "shall" be taken by the government for public use without "just compensation." 
The work I create is my private property: Article I, Section 8 has established that. So if government 
lacks the right to confiscate it without just compensation, I do not see how it can grant that right 
en masse to the public.
 
The logic behind the Constitution's Copyright Clause should be self-evident: no individual can enter 
into any agreement to sell or license property - or dispose of it in any other fashion - unless he or she 
owns the property. To make the public part owner of every citizen's intellectual property - which is 
effectively what the proposed legislation would do - would make all contracts regarding the disposition 
of that property essentially meaningless. Orphan works infringements would therefore nullify millions 
of private business contracts between artists and the clients they've licensed work to. 
 
When individuals knowingly interfere with the contracts or business affairs of others, it's called tortious 
interference and under the law there's a remedy for that. But here the interfering party would be the 
US government. Legislative immunity would, of course, exempt lawmakers from lawsuits for tortious 
interference. But by what right can they permit members of the public to interfere en masse with the 
contractual business affairs of each other on the slender premise that certain infringers may be ignorant 
of the economic or personal harm they're causing to strangers?
 
Proponents of the proposed legislation have stated that "good faith" infringers must be given "certainty" 
that if their infringements are detected, they will not be subject to penalties. And I agree that certainty in 
the markets is essential to the promotion of "Science and useful arts." Yet it is the current copyright system 
that provides certainty. Where creators exercise exclusive control over their rights and enter into voluntary 
agreements with known clients there is certainty all around. All parties understand the terms they've 
agreed to and with whom; and all parties are in a position to monitor mutual compliance.
 







By contrast, any legislation that voids an author's exclusive right would make it impossible for either 
creators or their clients to know who, where or on what terms any particular work is, has been or will 
be used by others. This would inflict total chaos in commercial markets. It would not only cause economic 
harm to creators, but to their clients across a broad swath of the economy. 
 
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the Copyright Office states 
that it "takes [such] concerns seriously, but does not believe that they outweigh the benefits of 
comprehensive orphan works legislation..." 
 
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for infringers who 
would gain them! 
 
For the sake of guaranteeing certainty to infringers in the secondary rights market, the proposed legislation 
would create perpetual uncertainty for creators and their clients in the country's primary markets. 
This would be a total reversal of the principle of copyright as expressed in Article 1, Section 8 of the 
Constitution; and with all due respect, a Constitutional provision cannot be reversed legally except by 
means of a Constitutional amendment.
 
Thank you again for the opportunity to express these thoughts.
 
Sincerely, 


Gary Pierazzi








September 28, 2015  
  
Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
  
Dear Ms. Pallante and Copyright Office Staff: 
  
Thank you for the opportunity to reply to the initial comments generated by the Visual 
Arts Notice of Inquiry. As a working artist/illustrator, I support the comments submitted 
by the Illustrators Partnership regarding the Constitutional issues raised by the 
proposed orphan works legislation. 
  
Article 1, Section 8  of the Constitution grants artists the exclusive rights to our work. It 
is my understanding that those rights cannot be abridged except by a Constitutional 
amendment. Yet the orphan works proposals the Copyright Office has recommended to 
Congress wouldabridge those rights. I could never again enjoy the exclusive right to any 
work I create if anybody anywhere is allowed to exploit it at any time, for any reason 
(except fair use), without my knowledge or consent. Because "orphan works" legislation 
would not be limited to true orphaned work, it would convert every artist's exclusive right 
to a non-exclusive right. That would be a fundamental change to a Constitutional 
provision and I do not think Congress can legally alter the Constitution by means of a 
statute law. 
  
The  Fifth Amendment to the Constitution creates another serious conflict. It states 
that no citizen's private property "shall" be taken by the government for public use 
without "just compensation." The work I create is my private property: Article I, Section 8 
has established that. So if government lacks the right to confiscate it without just 
compensation, I do not see how it can grant that right en masse to the public. 
  
The logic behind the Constitution's Copyright Clause should be self-evident:  no 
individual can enter into any agreement to sell or license property - or dispose of it in 
any other fashion - unless he or she owns the property. To make the public part owner 
of every citizen's intellectual property - which is effectively what the proposed legislation 
would do - would make all contracts regarding the disposition of that property essentially 
meaningless.  Orphan works infringements would therefore nullify millions of private 
business contracts between artists and the clients they've licensed work to.  
  
When individuals knowingly interfere with the contracts or business affairs of 
others, it's called tortious interference and under the law there's a remedy for 
that. But here the interfering party would be the US government.  Legislative 
immunity would, of course, exempt lawmakers from lawsuits for tortious interference. 
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But by what right can they permit members of the public to interfere en masse with the 
contractual business affairs of each other on the slender premise that certain infringers 
may be ignorant of the economic or personal harm they're causing to strangers? 
  
Proponents of the proposed legislation have stated that "good faith" infringers must be 
given "certainty" that if their infringements are detected, they will not be subject to 
penalties. And I agree that certainty in the markets is essential to the promotion of 
"Science and useful arts."Yet it is the current copyright system that provides 
certainty. Where creators exercise exclusive control over their rights and enter into 
voluntary agreements with known clients there is certainty all around. All parties 
understand the terms they've agreed to and with whom; and all parties are in a position 
to monitor mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive right would make it 
impossible for either creators or their clients to know who, where or on what terms any 
particular work is, has been or will be used by others. This would inflict total chaos in 
commercial markets. It would not only cause economic harm to creators, but to their 
clients across a broad swath of the economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the 
Copyright Office states that it "takes [such] concerns seriously, but does not believe that 
they outweigh the benefits of comprehensive orphan works legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for 
infringers who would gain them!  
  
For the sake of guaranteeing certainty to infringers in the secondary rights market, the 
proposed legislation would create perpetual uncertainty for creators and their clients in 
the country's primary markets. This would be a total reversal of the principle of copyright 
as expressed in Article 1, Section 8 of the Constitution; and with all due respect, a 
Constitutional provision cannot be reversed legally except by means of a Constitutional 
amendment. 
  
Thank you again for the opportunity to express these thoughts. 
  
Sincerely,  
Oliver Yourke 
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October 6, 2015  
 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
 
Dear Catherine Rowland and Copyright Office Staff: 
 
Thank you for the opportunity to reply to the initial comments generated by the 
Visual Arts Notice of Inquiry. As a working artist/illustrator, I support the 
comments submitted by the Illustrators Partnership regarding the Constitutional 
issues raised by the proposed orphan works legislation. 
 
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our 
work. It is my understanding that those rights cannot be abridged except by a 
Constitutional amendment. Yet the orphan works proposals the Copyright Office 
has recommended to Congress would abridge those rights. I could never again 
enjoy the exclusive right to any work I create if anybody anywhere is allowed to 
exploit it at any time, for any reason (except fair use), without my knowledge or 
consent. Because "orphan works" legislation would not be limited to true 
orphaned work, it would convert every artist's exclusive right to a non-exclusive 
right. That would be a fundamental change to a Constitutional provision and I do 
not think Congress can legally alter the Constitution by means of a statute law. 
 
The Fifth Amendment to the Constitution creates another serious conflict. It 
states that no citizen's private property "shall" be taken by the government for 
public use without "just compensation." The work I create is my private property: 
Article I, Section 8 has established that. So if government lacks the right to 
confiscate it without just compensation, I do not see how it can grant that right en 
masse to the public. 
 


The logic behind the Constitution's Copyright Clause should be self-


evident: 
 no individual can enter into any agreement to sell or license property – or 
dispose of it in any other fashion – unless he or she owns the property.  
To make the public part owner of every citizen's intellectual property – which is 
effectively what the proposed legislation would do –  
would make all contracts regarding the disposition of that property essentially 
meaningless.  
Orphan works infringements would therefore nullify millions of private business 
contracts between artists and the clients they've licensed work to.  
 
When individuals knowingly interfere with the contracts or business affairs 
of others, it's called tortious interference and under the law there's a 
remedy for that. But here the interfering party would be the US 
government. Legislative immunity would, of course, exempt lawmakers from 







lawsuits for tortious interference. But by what right can they permit members of 
the public to interfere en masse with the contractual business affairs of each 
other on the slender premise that certain infringers may be ignorant of the 
economic or personal harm they're causing to strangers? 
 
Proponents of the proposed legislation have stated that "good faith" infringers 
must be given "certainty" that if their infringements are detected, they will not be 
subject to penalties. And I agree that certainty in the markets is essential to the 
promotion of "Science and useful arts." Yet it is the current copyright system 
that provides certainty. W 
here creators exercise exclusive control over their rights and enter into voluntary 
agreements with known clients there is certainty all around. All 
 parties understand the terms they've agreed to and with whom; and all parties 
are in a position to monitor mutual compliance. 
 
By contrast, any legislation that voids an author's exclusive right would make it 
impossible for either creators or their clients to know who, where or on what 
terms any particular work is, has been or will be used by others. This would inflict 
total chaos in commercial markets. It would not only cause economic harm to 
creators, but to their clients across a broad swath of the economy.  
 
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the 
Copyright Office states that it “takes [such] concerns seriously, but does not 
believe that they outweigh the benefits of comprehensive orphan works 
legislation...”  
 
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, 
but for infringers who would gain them!  
 
For the sake of guaranteeing certainty to infringers in the secondary rights 
market, the proposed legislation would create perpetual uncertainty for creators 
and their clients in the country's primary markets. This would be a total reversal 
of the principle of copyright as expressed in Article 1, Section 8 of the 
Constitution; and with all due respect, a Constitutional provision cannot be 
reversed legally except by means of a Constitutional amendment. 
 
Thank you again for the opportunity to express these thoughts. 
 
Sincerely,  
Lori Mitchell 
 
 


 








Maria Pallante, Register of Copyrights 
US Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01)
 
Dear Ms. Pallante and Copyright Office Staff:
 
Thank you for the opportunity to reply to the initial comments generated 
by the Visual Arts Notice of Inquiry. As a working artist/illustrator, I 
support the comments submitted by the Illustrators Partnership regarding 
the Constitutional issues raised by the proposed orphan works 
legislation.
 
Article 1, Section 8 of the Constitution grants artists the exclusive rights 
to our work. It is my understanding that those rights cannot be abridged 
except by a Constitutional amendment. Yet the orphan works proposals 
the Copyright Office has recommended to Congress would abridge those 
rights. I could never again enjoy the exclusive right to any work I create 
if anybody anywhere is allowed to exploit it at any time, for any reason 
(except fair use), without my knowledge or consent. Because "orphan 
works" legislation would not be limited to true orphaned work, it would 
convert every artist's exclusive right to a non-exclusive right. That would 
be a fundamental change to a Constitutional provision and I do not think 
Congress can legally alter the Constitution by means of a statute law.
 
The Fifth Amendment to the Constitution creates another serious 
conflict. It states that no citizen's private property "shall" be taken 
by the government for public use without "just compensation." The 
work I create is my private property: Article I, Section 8 has 
established that. So if government lacks the right to confiscate it 
without just compensation, I do not see how it can grant that right 







en masse to the public.
 
The logic behind the Constitution's Copyright Clause should be self-
evident: no individual can enter into any agreement to sell or license 
property - or dispose of it in any other fashion - unless he or she 
owns the property. To make the public part owner of every citizen's 
intellectual property - which is effectively what the proposed 
legislation would do - would make all contracts regarding the 
disposition of that property essentially meaningless. Orphan works 
infringements would therefore nullify millions of private business 
contracts between artists and the clients they've licensed work to. 
 
Legislation that voids an author's exclusive right would make it 
impossible for either creators or their clients to know who, where or 
on what terms any particular work is, has been or will be used by 
others. This would inflict total chaos in commercial markets. It 
would not only cause economic harm to creators, but to their clients 
across a broad swath of the economy. 
 
On pages 50-51 of its 2015 Report on Orphan Works and Mass 
Digitization, the Copyright Office states that it "takes [such] concerns 
seriously, but does not believe that they outweigh the benefits of 
comprehensive orphan works legislation..." 
 
Benefits? Benefits for whom? Why create and market anything if you’re 
not the one benefiting from it???
 
For the sake of guaranteeing certainty to infringers in the secondary 
rights market, the proposed legislation would create perpetual 
uncertainty for creators and their clients in the country's primary 
markets. This would be a total reversal of the principle of copyright 
as expressed in Article 1, Section 8 of the Constitution; and with all 
due respect, a Constitutional provision cannot be reversed legally 
except by means of a Constitutional amendment.







 
Thank you again for the opportunity to express these thoughts.
 
Sincerely, 


Elizabeth Page








 
September 30, 2015  
  
Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
  
Dear Ms. Pallante and Copyright Office Staff: 
  
Thank you for the opportunity to reply to the initial comments generated by the Visual Arts 
Notice of Inquiry. As a working artist/illustrator, I support the comments submitted by the 
Illustrators Partnership regarding the Constitutional issues raised by the proposed orphan works 
legislation.  Please find their comments here: 
  
Article 1, Section 8  of the Constitution grants artists the exclusive rights to our work. It is my 
understanding that those rights cannot be abridged except by a Constitutional amendment. Yet 
the orphan works proposals the Copyright Office has recommended to Congress wouldabridge 
those rights. I could never again enjoy the exclusive right to any work I create if anybody 
anywhere is allowed to exploit it at any time, for any reason (except fair use), without my 
knowledge or consent. Because "orphan works" legislation would not be limited to true orphaned 
work, it would convert every artist's exclusive right to a non-exclusive right. That would be a 
fundamental change to a Constitutional provision and I do not think Congress can legally alter 
the Constitution by means of a statute law. 
  
The Fifth Amendment to the Constitution creates another serious conflict. It states that no 
citizen's private property "shall" be taken by the government for public use without "just 
compensation." The work I create is my private property: Article I, Section 8 has established 
that. So if government lacks the right to confiscate it without just compensation, I do not see how 
it can grant that right en masse to the public. 
  
The logic behind the Constitution's Copyright Clause should be self-evident:  no individual 
can enter into any agreement to sell or license property - or dispose of it in any other fashion - 
unless he or she owns the property. To make the public part owner of every citizen's intellectual 
property - which is effectively what the proposed legislation would do - would make all contracts 
regarding the disposition of that property essentially meaningless.  Orphan works infringements 
would therefore nullify millions of private business contracts between artists and the clients 
they've licensed work to.  
  
When individuals knowingly interfere with the contracts or business affairs of others, it's 
called tortious interference and under the law there's a remedy for that. But here the 
interfering party would be the US government.  Legislative immunity would, of course, 
exempt lawmakers from lawsuits for tortious interference. But by what right can they permit 



http://www.annenbergclassroom.org/page/article-i-section-8

https://www.law.cornell.edu/constitution/fifth_amendment

https://www.law.cornell.edu/wex/tortious_interference





members of the public to interfere en masse with the contractual business affairs of each other on 
the slender premise that certain infringers may be ignorant of the economic or personal harm 
they're causing to strangers? 
  
Proponents of the proposed legislation have stated that "good faith" infringers must be given 
"certainty" that if their infringements are detected, they will not be subject to penalties. And I 
agree that certainty in the markets is essential to the promotion of "Science and useful arts."Yet it 
is the current copyright system that provides certainty. Where creators exercise exclusive control 
over their rights and enter into voluntary agreements with known clients there is certainty all 
around. All parties understand the terms they've agreed to and with whom; and all parties are in 
a position to monitor mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive right would make it impossible for 
either creators or their clients to know who, where or on what terms any particular work is, has 
been or will be used by others. This would inflict total chaos in commercial markets. It would 
not only cause economic harm to creators, but to their clients across a broad swath of the 
economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the 
Copyright Office states that it "takes [such] concerns seriously, but does not believe that they 
outweigh the benefits of comprehensive orphan works legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for 
infringers who would gain them!  
  
For the sake of guaranteeing certainty to infringers in the secondary rights market, the proposed 
legislation would create perpetual uncertainty for creators and their clients in the country's 
primary markets. This would be a total reversal of the principle of copyright as expressed in 
Article 1, Section 8 of the Constitution; and with all due respect, a Constitutional provision 
cannot be reversed legally except by means of a Constitutional amendment. 
  
Thank you again for the opportunity to express these thoughts. 
  
Sincerely,  
 
Joan Perrin-Falquet 
www.falquet.com 
 



http://copyright.gov/orphan/reports/orphan-works2015.pdf






September 28, 2015 	  
 	  
Maria Pallante, Register of Copyrights 	  
US Copyright Office 	  
101 Independence Ave. S.E. 	  
Washington, DC 20559-6000 	  
 	  
RE: Notice of Inquiry, Copyright Office, Library of Congress 	  
Copyright Protection for Certain Visual Works (Docket No. 
2015-01)	  
 	  
Dear Ms. Pallante and Copyright Office Staff:	  
 	  
Thank you for the opportunity to reply to the initial comments 
generated by the Visual Arts Notice of Inquiry. As a working 
photographer/ artist/illustrator, I support the comments submitted 
by the Illustrators Partnership regarding the Constitutional issues 
raised by the proposed orphan works legislation.	  
 	  
Article 1, Section 8 of the Constitution grants artists 
the exclusive rights to our work. It is my understanding that those 
rights cannot be abridged except by a Constitutional amendment. 
Yet the orphan works proposals the Copyright Office has 
recommended to Congress wouldabridge those rights. I could 
never again enjoy the exclusive right to any work I create if 
anybody anywhere is allowed to exploit it at any time, for any 
reason (except fair use), without my knowledge or consent. 
Because "orphan works" legislation would not be limited to true 
orphaned work, it would convert every artist's exclusive right to a 
non-exclusive right. That would be a fundamental change to a 
Constitutional provision and I do not think Congress can legally 
alter the Constitution by means of a statute law.	  
 	  
The Fifth Amendment to the Constitution creates another 
serious conflict. It states that no citizen's private property "shall" 
be taken by the government for public use without "just 



http://r20.rs6.net/tn.jsp?f=001XC9C75ADF48UohfECxU2dJ0rbBr6R79JCmTd-xmgWy6uCeRh9sisj8GA3B5wGMMQxF_q09S5e5DI9TXXv71dDIp0BdkwcuqUZYgKWTfa9wP7pNDglG07MTO58OYIa1POYCPeoglt5spt3UpPCYZE6n8wo1PRMXNeHzYJN2xe7ECRb3sAhqYGhFjrOhTN8bFEvWWLcYn06y7sVkBo94VQP6rdLwk45o7X&c=9vRbgO1AwDCdZP_bpnDWKY0O9zswXFj9AReAReZzLy-jCBu44c_e8A==&ch=fv8QfhwuwmjGSfXiHMUM8t5oOlHprWivRqMugyMfZc-btIEf8zks1A==

http://r20.rs6.net/tn.jsp?f=001XC9C75ADF48UohfECxU2dJ0rbBr6R79JCmTd-xmgWy6uCeRh9sisj-yaKG9wUeD7vdcxIC-c_1GIATJ_75soQZidjne9bYVcMIh4SXDeDXrs6Qcw8dOD5UHsfjJq5j5IStyB5_RJecU_g0TAC_2n83GgneCtPv-p1cLF5cfaPwVygizzlbxw0Xhdu4JklQ0GsKxECaoc6vHSbOvym7CL_Sy_KyPBBZ_9&c=9vRbgO1AwDCdZP_bpnDWKY0O9zswXFj9AReAReZzLy-jCBu44c_e8A==&ch=fv8QfhwuwmjGSfXiHMUM8t5oOlHprWivRqMugyMfZc-btIEf8zks1A==





compensation." The work I create is my private property: Article I, 
Section 8 has established that. So if government lacks the right to 
confiscate it without just compensation, I do not see how it can 
grant that right en masse to the public.	  
 	  
The logic behind the Constitution's Copyright Clause should 
be self-evident: no individual can enter into any agreement to 
sell or license property - or dispose of it in any other fashion - 
unless he or she owns the property. To make the public part 
owner of every citizen's intellectual property - which is effectively 
what the proposed legislation would do - would make all contracts 
regarding the disposition of that property essentially 
meaningless. Orphan works infringements would therefore nullify 
millions of private business contracts between artists and the 
clients they've licensed work to. 	  
 	  
When individuals knowingly interfere with the contracts or 
business affairs of others, it's called tortious 
interference and under the law there's a remedy for that. But 
here the interfering party would be the US 
government. Legislative immunity would, of course, exempt 
lawmakers from lawsuits for tortious interference. But by what 
right can they permit members of the public to interfere en masse 
with the contractual business affairs of each other on the slender 
premise that certain infringers may be ignorant of the economic or 
personal harm they're causing to strangers?	  
 	  
Proponents of the proposed legislation have stated that "good 
faith" infringers must be given "certainty" that if their infringements 
are detected, they will not be subject to penalties. And I agree that 
certainty in the markets is essential to the promotion of "Science 
and useful arts." Yet it is the current copyright system 
that provides certainty. Where creators exercise exclusive control 
over their rights and enter into voluntary agreements with known 
clients there is certainty all around. All parties understand the 



http://r20.rs6.net/tn.jsp?f=001XC9C75ADF48UohfECxU2dJ0rbBr6R79JCmTd-xmgWy6uCeRh9sisj8GA3B5wGMMQ2WEf05GAcA6BfH9-UppgvlfUuaq4EIzikKusXJ1BqiywU_J_kd8Ck4bey2x4tFr_mGnESMTLCTWONe-rv7CLXvDBs0-2q3SHWr7troK0ER0MUmlKN8xoFyfyHTsxnwJVDoVMCej8raX60w7_RwJUEg==&c=9vRbgO1AwDCdZP_bpnDWKY0O9zswXFj9AReAReZzLy-jCBu44c_e8A==&ch=fv8QfhwuwmjGSfXiHMUM8t5oOlHprWivRqMugyMfZc-btIEf8zks1A==





terms they've agreed to and with whom; and all parties are in a 
position to monitor mutual compliance.	  
 	  
By contrast, any legislation that voids an author's exclusive 
right would make it impossible for either creators or their clients to 
know who, where or on what terms any particular work is, has 
been or will be used by others. This would inflict total chaos in 
commercial markets. It would not only cause economic harm to 
creators, but to their clients across a broad swath of the 
economy. 	  
 	  
On pages 50-51 of its 2015 Report on Orphan Works and Mass 
Digitization, the Copyright Office states that it "takes [such] 
concerns seriously, but does not believe that they outweigh the 
benefits of comprehensive orphan works legislation..." 	  
 	  
Benefits? Benefits for whom? Not benefits for artists, who would 
lose their rights, but for infringers who would gain them! 	  
 	  
For the sake of guaranteeing certainty to infringers in the 
secondary rights market, the proposed legislation would create 
perpetual uncertainty for creators and their clients in the country's 
primary markets. This would be a total reversal of the principle of 
copyright as expressed in Article 1, Section 8 of the Constitution; 
and with all due respect, a Constitutional provision cannot be 
reversed legally except by means of a Constitutional amendment.	  
 	  
Thank you again for the opportunity to express these thoughts.	  
 	  
Sincerely, 	  


Marc Gottula	  
Kenmore, WA 98028	  



http://r20.rs6.net/tn.jsp?f=001XC9C75ADF48UohfECxU2dJ0rbBr6R79JCmTd-xmgWy6uCeRh9sisj6yVmcYGvSJrgCGSnJ2Xf5mbcpxer1uBA6XsUa3c279knqK27ZYzqsHujtn4APRiM6_DIWtGsf249T2Krin3Fs7QrT4FfuFnbfjrEmG15IsVotyS_qA1wHizBQ83mxvNGaWGhV0Txtld1OE8fEzXQ7Q4eoMuvgeKLWr37T_hdf4S&c=9vRbgO1AwDCdZP_bpnDWKY0O9zswXFj9AReAReZzLy-jCBu44c_e8A==&ch=fv8QfhwuwmjGSfXiHMUM8t5oOlHprWivRqMugyMfZc-btIEf8zks1A==






 


September 28, 2015  


  


Maria Pallante, Register of Copyrights  


US Copyright Office  


101 Independence Ave. S.E.  


Washington, DC 20559-6000  


  


RE: Notice of Inquiry, Copyright Office, Library of Congress  


Copyright Protection for Certain Visual Works (Docket No. 
2015-01) 


  


Dear Ms. Pallante and Copyright Office Staff: 


 


I am Professor Emeritus, retired, from the Columbus College 
of Art and Design Illustration Dept. I have worked as an artist 
for more than 45 years and taught other illustrators for 30 
years at the college level sending young professionals out 
into the world to work in thier chosen craft. Typically the 
craftsman is the weakest of political groups broken up by 
distance and competition to the point of having almost no 
say other than the rights allowed by government. Without us 
there is no art market, no copyrights to be had and no 
billions of dollars trading hands making others wealthy.  







  


So I thank you for the opportunity to reply to the initial 
comments generated by the Visual Arts Notice of Inquiry. As 
a working artist/illustrator and former instructor of same, I 
support the comments submitted by the Illustrators 
Partnership regarding the Constitutional issues raised by the 
proposed orphan works legislation. 


  


Article 1, Section 8 of the Constitution grants artists 
the exclusive rights to our work. It is my understanding that 
those rights cannot be abridged except by a Constitutional 
amendment. Yet the orphan works proposals the Copyright 
Office has recommended to Congress would abridge those 
rights. I could never again enjoy the exclusive right to any 
work I create if anybody anywhere is allowed to exploit it at 
any time, for any reason (except fair use), without my 
knowledge or consent. Because "orphan works" legislation 
would not be limited to true orphaned work, it would convert 
every artist's exclusive right to a non-exclusive right. That 
would be a fundamental change to a Constitutional provision 
and I do not think Congress can legally alter the Constitution 
by means of a statute law. 


  


The Fifth Amendment to the Constitution creates another 
serious conflict. It states that no citizen's private property 
"shall" be taken by the government for public use without 
"just compensation." The work I create is my private property: 
Article I, Section 8 has established that. So if government 







lacks the right to confiscate it without just compensation, I do 
not see how it can grant that right en masse to the public. 


  


The logic behind the Constitution's Copyright Clause 
should be self-evident: no individual can enter into any 
agreement to sell or license property - or dispose of it in any 
other fashion - unless he or she owns the property. To make 
the public part owner of every citizen's intellectual property - 
which is effectively what the proposed legislation would do - 
would make all contracts regarding the disposition of that 
property essentially meaningless. Orphan works 
infringements would therefore nullify millions of private 
business contracts between artists and the clients they've 
licensed work to.  


  


When individuals knowingly interfere with the contracts 
or business affairs of others, it's called tortious 
interference and under the law there's a remedy for that. 
But here the interfering party would be the US 
government. Legislative immunity would, of course, exempt 
lawmakers from lawsuits for tortious interference. But by 
what right can they permit members of the public to interfere 
en masse with the contractual business affairs of each other 
on the slender premise that certain infringers may be 
ignorant of the economic or personal harm they're causing to 
strangers? 


  







Proponents of the proposed legislation have stated that 
"good faith" infringers must be given "certainty" that if their 
infringements are detected, they will not be subject to 
penalties. And I agree that certainty in the markets is 
essential to the promotion of "Science and useful arts." Yet it 
is the current copyright system that provides 
certainty. Where creators exercise exclusive control over 
their rights and enter into voluntary agreements with known 
clients there is certainty all around. All parties understand 
the terms they've agreed to and with whom; and all parties 
are in a position to monitor mutual compliance. 


  


By contrast, any legislation that voids an author's exclusive 
right would make it impossible for either creators or their 
clients to know who, where or on what terms any particular 
work is, has been or will be used by others. This would inflict 
total chaos in commercial markets. It would not only cause 
economic harm to creators, but to their clients across a 
broad swath of the economy.  


  


On pages 50-51 of its 2015 Report on Orphan Works and 
Mass Digitization, the Copyright Office states that it "takes 
[such] concerns seriously, but does not believe that they 
outweigh the benefits of comprehensive orphan works 
legislation..."  


  







Benefits? Benefits for whom? Not benefits for artists, who 
would lose their rights, but for infringers who would gain 
them!  


  


For the sake of guaranteeing certainty to infringers in the 
secondary rights market, the proposed legislation would 
create perpetual uncertainty for creators and their clients in 
the country's primary markets. This would be a total reversal 
of the principle of copyright as expressed in Article 1, 
Section 8 of the Constitution; and with all due respect, a 
Constitutional provision cannot be reversed legally except by 
means of a Constitutional amendment. 


  


Thank you again for the opportunity to express these 
thoughts. 


  


Sincerely, 
 


Prof. Em. Walter King 


Columbus College of Art and Design 


School of Studio Arts, Former Chair,  


Dept. of Illustration 
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Illustrators’ Partnership of America 
 


Association of Medical Illustrators 
 


American Society of Architectural Illustrators 
 


National Cartoonists Society 
 


Guild of Natural Science Illustrators 
 


San Francisco Society of Illustrators 
 


Pittsburgh Society of Illustrators 
 


                             American Society of Aviation Artists 
 


Society of Illustrators of San Diego 
 


Society of Illustrators of Los Angeles 
 


Illustrators Club of Washington DC, 
Maryland and Virginia 


 
Association of American Editorial Cartoonists 


 
Illustrators-at-Large (nonaffiliated) 


 
• 
 


– Board of Directors – 
Brad Holland 


Cynthia Turner 
Dena Matthews 


Frank M. Costantino 
C. F. Payne 


Dolores R. Santoliquido 
Michel Bohbot 


Ilene Winn-Lederer 
Keith Ferris 


                         Ken Joudrey 
Joe Cepeda 


Joe Azar 
Nick Anderson 


Donald Kilpatrick 
 
• 
 


www.asip-repro.org 
9 Foster Place 


Pleasantville, NY  10570 
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September 22, 2015 
  
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, US Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (80fr23054) 
 
Reply Comment of the American Society of Illustrators Partnership 
 
The responses to the Visual Arts Notice of Inquiry demonstrate that 
artists overwhelmingly oppose orphan works legislation. Although the 
Copyright Office invited us to express our opinions about current 
copyright law (and most did), nearly all respondents also expressed their 
concerns over the potential return of an orphan works bill that would 
reverse the principle of copyright law and degrade the exclusive right of 
authorship to a non-exclusive right. Of course, it should not be surprising 
that so many have chosen to comment on this subject. Nearly two months 
before the deadline for submissions, the Copyright Office had already 
sent draft legislation to Congress proposing a new copyright law based 
on the 2008 Shawn Bentley Orphan Works Act.* 
 
The Artists Rights Society spoke for nearly all of us when it wrote that 
the proposed legislation would “would destroy the legitimate market for 
the artist’s work, and nullify the protections afforded by the Copyright 
Act.” (1) And we agree with our colleagues at the Illustrators Partnership 
that because an author’s exclusive right to his or her work is guaranteed 
by Article 1, Section 8 of the Constitution, it cannot be nullified except 
by a Constitutional amendment. (2) In these reply comments we hope to 
comment further on that point. 
___________________ 
 
* In the June 2015 Report, the Copyright Office states that the Senate passed the Shawn 
Bentley Act by unanimous consent. In fact, it was done by a legislative maneuver called 
“hotlining,” that effectively bypassed Senate consideration. 
 
According to Roll Call, Sept 17, 2007: “The practice has led to complaints from 
Members and watchdog groups alike that lawmakers are essentially signing off on 
legislation neither they nor their staff have ever read…In order for a bill to be hotlined, 
the Senate Majority Leader and Minority Leader must agree to pass it by unanimous 
consent, without a roll-call vote. The two leaders then inform Members of this 
agreement using special hotlines installed in each office and give Members a specified 
amount of time to object – in some cases as little as 15 minutes. If no objection is 
registered, the bill is passed.”  http://www.rollcall.com/issues/53_27/-20011-1.html 
 
The Shawn Bentley Act was hotlined twice during the summer of 2008, but both times 
Senators objected. On September 26, 2008, the bill was hotlined again, this time during 
early evening hours. With most Senate offices closed, even the legislative aides artists 
we were able reach by phone said they lacked the time to read it, and so the bill was 
passed by what Senate protocols are allowed to call “unanimous consent.” 
http://ipaorphanworks.blogspot.com/2008/09/orphan-works-devils-own-day.html 
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The Response 
First, let’s note that the initial response to this Notice of Inquiry is between three to ten times 
greater than the total response to the 2005 Study on which orphan works legislation was 
based. In its House testimony of March 13, 2008, the Copyright Office stated that it had 
received “more than 850 written comments” to its 2005 Orphan Works Study. (3) The 
Copyright Office called this an “overwhelming response,” and said it justified the legislation 
it proposed to Congress. (4) Yet the current Visual Arts Inquiry has already drawn more than 
2,500 letters – a number that does not yet include reply comments – and the vast majority are 
firmly opposed to the legislation. 
 
Moreover, let’s recall that of the 850 letters received 10 years ago, the Copyright Office had 
to discount more than 600 of them because they did not reflect an “orphan works situation.” 
(5) That means that orphan works legislation has never been predicated on more than 
215 total comments.  (6) Comparing that number to the current outpouring – a ratio of more 
than 10:1 – we have to conclude, in the words of David Rhodes, President of the School of 
Visual Arts, that “[t]he Copyright Office’s own paucity of data should lead one to conclude 
that ‘Orphan Works’ are not a problem.” (7)  
 
Moreover, since 2008, libraries and archives have gone on record to state that recent court 
decisions have “diminished the need for orphan works legislation.” (8) Therefore the orphan 
works campaign now boils down to the desire by some commercial entities and the legal 
scholars associated with them to abridge the exclusive right of authorship “secured” by 
Article 1, Section 8 of the Constitution. 
 
Constitutional Issues 
Visual artists may not be legal scholars, but neither were 20 of the 55 delegates to the 1787 
Constitutional Convention. (9) Many of the framers were businessmen and merchants, which 
may explain why the Constitution contains a provision guaranteeing copyright as a private 
property right. For similar reasons, it should not be surprising then that so many visual artists, 
the smallest of small business owners, should express their concern that orphan works 
legislation would undermine that Constitutional provision. Here are just five examples from 
the current responses: 
 


Association of Medical Illustrators: “The threat to copyright is that it is losing 
its legitimacy which is based on protecting…the exclusive rights promised by 
the founders in Article 1, Section 8 of the Constitution...” (10) 
 
Medical Illustrator William Westwood: “Now proposals are being made to 
further undermine the concept of ‘exclusive’ copyright ownership by creators 
through notions that ‘potential users’ have ‘rights’ to make use of copyrighted 
images on par with those of actual creators and copyright.”  (11) 
 
New Yorker Cartoonist Pat Byrnes: “The Orphan Works Legislation 
Discussion Draft contemplated in the Report by the Copyright Office violates  
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every fundamental of international rights treaties and tenets of our own 
Constitution…Making something published yesterday eligible for orphan 
status is a veritable abolishment of Copyright altogether.” (12)  
 
Artist Taina Litwak: “The Mass Digitization proposal makes a mockery of the 
Constitution, the free market, and rights of ownership. PLEASE know that 
MANY creative people ARE paying attention and are DEEPLY 
DISTURBED.” (Emphasis in the original.) (13) 
 
Medical Illustrator Teri McDermott: “The Copyright Act was the first article 
passed in the US Constitution. It was that important.” (14) 


 
Article 1, Section 8 
The Constitution’s Copyright Clause states that Congress shall have the power “[t]o promote 
the Progress of Science and useful Arts, by securing for limited Times to Authors and 
Inventors the exclusive Right to their respective Writings and Discoveries.” (15) 
 
But giving Congress the power to “secure” those rights does not give it the power to abolish 
them via statute law. To the contrary, it accepts the existence of an author’s exclusive rights 
as a given. 
 
In fact, the comments submitted by Rutgers University Libraries go further:  
 


“Art and culture is compromised when creators are unable to benefit from their 
own works because economic gains accrue instead to third parties directly 
through infringement and indirectly through other forms of third-party 
monetization…This is not fair, and it is not what copyright, which is recognized 
as a human right under Article 27 of the United Nations Universal Declaration 
of Human Rights, was intended to achieve.” (Emphasis added.) (16) 


 
The Universal Declaration of Human Rights, Article 27.2: “Everyone has the right to the 
protection of the moral and material interests resulting from any scientific, literary or artistic 
production of which he is the author.” (17) 
 
Reversing Copyright Law 
Since 2008, the Illustrators Partnership has repeatedly argued that the Orphan Works Act 
would nullify an author’s exclusive rights because it would invert the default premise of 
copyright law: 
 


“[I]ts logic reverses copyright law. It presumes that the public is entitled to use 
your work as a primary right and that it’s your obligation to make your work 
available. If this bill passes, in the United States, copyright will no longer be the 
exclusive right of the copyright holder.” (Italics in the original.) (18) 


 
 







       
 9 Foster Place  •  Pleasantville, NY  10570  •  www.asip-repro.org  
 


AMERICAN	  SOCIETY	  OF	  ILLUSTRATORS	  PARTNERSHIP	  	  	  	  Page	  4	  –	  Reply	  Comments,	  Copyright	  Protection	  for	  Certain	  Visual	  Works 
 


 


 
A year later, Marybeth Peters, then Register of the Copyright Office made a similar point 
about the Google Book Search Settlement when she stated the Office’s opposition to it 
in Congressional testimony: 
 


“The [Google] settlement…could affect the exclusive rights of millions of 
copyright owners, in the United States and abroad, with respect to their 
abilities to control new products and new markets…In summary, the out-of-
print default rules would allow Google to operate under reverse principles of 
copyright law.” (Italics added.) (19)  


 
In 2011 the Google settlement was thrown out of court on various grounds, including 
copyright infringement, antitrust and international law concerns, privacy issues and others. 
Judge Denny Chin ruled that neither party had the right to enter into an agreement that carved 
up the exclusive rights of the world’s authors. 
 


“A copyright owner’s right to exclude others from using his property is 
fundamental and beyond dispute,” [he wrote]. “[I]t is incongruous with the 
purpose of the copyright laws to place the onus on copyright owners to come 
forward to protect their rights when Google copied their works without first 
seeking their permission.” (Emphasis added.) (20)   


 
Substitute the words “good faith infringer” for “Google” in that ruling and you’ll see how the 
proposed orphan works legislation “is incongruous with the purpose of the copyright laws.” 
 
The Orphan Works Act of 2008 and the Google Book Settlement were alike in that both 
would have created an opt-out business model that legalized widespread commercial 
infringement and required authors to take specific steps to “reclaim” their private 
property after it had already been appropriated by others.  
 
Yet of the two, the Orphan Works Act presents the more egregious business model. The 
victims of Google’s book infringements would at least know the identity of their infringer: 
Google. By contrast, infringements under the Orphan Works Act could occur anytime, 
anywhere and be committed by anyone. 
 


“Instead of giving preference to the legal rights of the creators of works, the 
[Orphan Works Act] is openly biased in favor of infringers—people who 
willfully break the law.” (21)  


 
But of course if Congress were to pass legislation allowing infringers “to operate under 
reverse principles of copyright law,” then what is currently illegal would become legal. 
  
Making the Illegal Legal 
At the 2014 Copyright Office Roundtables, Professor Ariel Katz of the Law Faculty of the 
University of Toronto proposed a hypothetical “business model.” In it, he said “a few  
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authors” might get together to “create a licensing scheme,” and in addition to licensing their 
own work, license the work “of anyone else, even if they have never authorized us to act on 
their behalf.” Being good guys, he said, they would of course charge fees for licensing other 
peoples’ work and would even pay the “unknown” authors if they should ever turn up. But 
then rounding to his point, he added: “I don’t think that is legal. Right?” (22)  
 
The Copyright Office response was immediate: “I think it would have to be legislation, 
probably, that would make the difference that would legalize it but others might have a 
different opinion.” (23)  
 
The view that Congress can legalize illegal infringement is once again at the heart of the draft 
legislation the Copyright Office has proposed to Congress. In its 2015 Report on Orphan 
Works and Mass Digitization, the Office cites two authorities to justify their 
recommendations. (24)  
 


In rejecting the Google Book Settlement, Judge Chin wrote that “foreign 
countries, authors, and publishers have asserted that the [settlement] would 
violate international law. For this reason as well, the matter is better left for 
Congress.” (25)  
 
And: “the Supreme Court has held that ‘it is generally for Congress, not the 
courts, to decide how best to pursue the Copyright Clause’s objectives.” (26)  


 
We agree with both comments. Yet we find no reason to interpret either as a call for 
Congress to reverse the principles of copyright law. It is simply Civics 101 to state that the 
separation of powers requires that laws be written, or rewritten, by the legislative branch and 
not by the courts. 
 
Congress may indeed have the power to legalize illegal acts – but not to nullify a 
Constitutional right via statute law. If, as Judge Chin wrote “[a] copyright owner’s 
right to exclude others from using his property is fundamental and beyond 
dispute,” then legalizing the widespread commercial infringement of every citizen’s 
exclusive right to control the work he or she creates would involve the nullification of a 
“fundamental” Constitutional right. And to do that legally, Congress and/or the state 
legislatures must act in concert to pass a Constitutional amendment. It cannot be a 
business-as-usual law. 
 
Breaching the Sanctity of Contracts 
The logic behind the Constitution’s Copyright Clause should be self-evident: no individual 
can enter into any agreement to sell or license property – or dispose of it in any other fashion 
– unless he or she owns the property. 
 
To make the public part owner of every citizen’s intellectual property – which is effectively 
what the proposed orphan works legislation would do – would make all contracts regarding  
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the disposition of that property essentially meaningless. People who make their livings 
licensing their work instinctively understand this: 
 


Pat Byrnes: “My objections to the proposed Orphan Works Act of 20__ 
include… the preemption of artists’ rights to exercise exclusive control over 
their works and the impediments that [it] creates for them to enter into 
exclusive contracts…” (27) 
 
Medical Illustrator Cynthia Turner (p.3): “My work in these markets 
is always conducted under non-disclosure agreements and under an exclusive 
license. The nature of the use, the market, the media and collateral use, the 
worldwide geographic territories, and the length of duration are all carefully 
enumerated and defined in my client licenses.” (28) 
 
Brad Holland/The Illustrators Partnership: “Orphan works infringements 
would nullify millions of private business contracts between authors and the 
clients they’ve licensed work to. This would not only cause economic harm to 
the authors, but to their clients as well.” (29) 


 
Sanctity of Contract is “a general idea that once parties duly enter into a contract, they must 
honor their obligations under that contract.” (30) But what if both parties to a contract DO 
honor their contractual obligations, yet find the terms of the agreement impaired by third 
parties? If the third parties are individuals or business entities, it’s called tortious 
interference, and under the law there’s a remedy for that. (31) But what if the interfering 
party is the US government? 
 


Aviation Artist Keith Ferris:  ”There are many contractual arrangements in 
place across the art industry in danger of being negated by government action. 
Entire business models are in jeopardy.” (32)  
 
Brad Holland/The Illustrators Partnership: “[I]n effect, the government would 
appear to be proposing a grant of blanket amnesty in advance to any infringer 
who interferes with the contractual or business relationships of millions of 
authors, small business owners and private parties, so long as the infringer 
believes he or she is acting in “good faith.” Legislative immunity may exempt 
lawmakers from lawsuits for tortious interference. But by what right can they 
permit members of the public to interfere en masse with the contractual 
business affairs of each other on the slender premise that certain 
infringers may be ignorant of the economic or personal harm they’re causing 
to strangers?” (33) 


 
In explaining exclusive rights to young artists, we often refer to an author’s copyright as a 
pie. The artist can sell the whole pie to a client for a substantial fee, or license slices to 
different clients and price the fees accordingly. 
 







       
 9 Foster Place  •  Pleasantville, NY  10570  •  www.asip-repro.org  
 


AMERICAN	  SOCIETY	  OF	  ILLUSTRATORS	  PARTNERSHIP	  	  	  	  Page	  7	  –	  Reply	  Comments,	  Copyright	  Protection	  for	  Certain	  Visual	  Works 
 


 


 
Keith Ferris: “Since copyrights are infinitely divisible, one’s inventory of 
copyrights is as good as a bank account and amounts to very valuable personal 
property. The advent of the internet with its rapid communication ability has 
actually greatly increased the value of our personal inventory of copyrights. 
Any effort to allow third parties to exploit these rights other than through 
exercise of the artist’s exclusive right to do so would be theft of his/her 
personal property, resulting in the stealing of money belonging to the artist. It 
is important for the successful business of art that we voluntarily control all 
uses of our art.” (34)  


 
It’s important that rightsholders control these uses because without the ability to withhold 
rights not paid for – in other words, without an exclusive right to sell or license the property 
– there can be no rational pricing structure. And under an orphan works regime, that is 
exactly what the government would be creating. Entering into contracts of any kind would 
then become a crapshoot because no artist could ever again guarantee any client that rights 
licensed to that client haven’t been (or won’t be) infringed by someone, sometime, 
somewhere in the world. 
 
Creating Uncertainty Through Legislation 
The Copyright Office’s 2015 Report is full of citations from legal scholars about the need for 
certainty among users. Yet it is the current copyright system that provides certainty in the 
markets. Where creators exercise exclusive control over their rights and enter into voluntary 
agreements with known clients there is certainty all around. All parties understand the terms 
they’ve agreed to and with whom; therefore both parties are in a position to monitor mutual 
compliance. 
 
By contrast, a reckless orphan works law would inflict massive and perpetual chaos in those 
markets. For the sake of guaranteeing certainty to infringers in the secondary rights market, 
the law would make it impossible for either creators or their clients in the primary markets to 
know who, where or on what terms any particular work is, has been or will be used.  
 


Brad Holland/The Illustrators Partnership: “How many private parties will end 
up suing each other for breach of contract in hopes of making the other party 
pay for their loss simply because the government itself had passed a private 
property law breaching their contracts?” (35)  


 
The most likely scenario would be for clients to sue artists alleging lack of due diligence in 
monitoring their rights. They might sue artists for failing to register work, even work 
produced under the 1976 Copyright Act (which did not require registration). Or they might 
sue us for failing to monitor the world’s publications, websites and orphaned work registries 
(an impossible task) for evidence that the works they’ve licensed have not been infringed.  
 
In the real world it will hardly matter that such lawsuits would be the result of government’s 
placing an impossible burden of diligence on artists as a condition of preserving their  
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Constitutional right of authorship. Such litigation would not need to be fair: the law will have 
made it legal. And anyone who thinks this won’t happen isn’t living in the world the rest of 
us have to live and work in. 
 
To sum up the orphan works case for certainty: The Copyright Office seeks to provide 
certainty for the sub-class of “good faith” infringers in the secondary rights market by 
abolishing certainty for all creators and their clients in the primary rights market. If 
this is to be the new definition of how to “promote Science and useful arts,” then we 
reiterate that it would be a fundamental change to Constitutional law and must be done 
by Constitutional amendment. 
 
Conclusion: 
The responses to the Notice of Inquiry include more than two thousand statements from 
artists concerned that the proposed legislation would damage or even end their careers. To 
quote from just five: 
 


Telaina M. Muir: ”[R]equired registration would take up valuable time and 
money and make it virtually impossible for small based artists like myself to 
earn an income and protect my images.” (36) 
 
Sara Jarret: “Currently, I only register works that I feel have a higher 
likelihood of being infringed, simply because I can not afford to register all of 
my works.” (37) 
 
Scott Staton: “The time, expense and paperwork alone would be a full time 
job and would effectively end my creative working career.” (38) 
 
Taina Litwak: “The process of limiting liability that you propose…means the 
END of the commercial illustration business made up of small independent 
authors.” (39) 
 
The Artists Rights Society: “There is No Business Imperative for New 
Legislation: If Adopted, It Would Destroy the Market for the Work of Visual 
Artists.” (40)  


 
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the Copyright 
Office states that it “takes [such] concerns seriously, but does not believe that they outweigh 
the benefits of comprehensive orphan works legislation...” (41)  
 
But what benefits would those be to “outweigh” the damage to the lives, careers and 
reputations of rightsholders? And for whom would the “benefits” be benefits? 
 
By acknowledging artists’ “concerns,” the Copyright Office has implicitly conceded that it is 
not rightsholders who should expect to benefit from the legislation they’ve proposed. So who  
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then? The answer can be found in the executive summary of the Copyright Office’s original 
(2006) Report on Orphan Works: 
 


“[I]f our recommendation [for legislation] resolves users’ concerns in a 
satisfactory way, it will likely be a comprehensive solution to the orphan 
works situation.” (Italics added.) (42) 


 
If it is the considered opinion of the Copyright Office that the fundamental premise of 
copyright law should be reversed; that the exclusive right of authorship should be 
degraded to a non-exclusive right; and that new rights should be created for users at the 
expense of authors, then that would be a fundamental change to the Constitution itself, 
and Article 5 of the Constitution “establishes the means for amending that document.”  
 


“The process…is deliberately difficult…The advantages lie in the fact that the 
Constitution’s provisions are not subject to change according to the whims of 
a particular moment.” (43) 


 
We’re well aware that currently there are some who believe that the purpose of copyright law 
should be to grant members of the public easy access to each other’s intellectual property. 
But that is not what the Constitution says: rather the opposite. The Copyright Clause never 
mentions users’ rights, and it does not provide a framework for creating such rights via 
routine legislation. There is a world of difference between giving Congress the power to set 
the terms of an author’s exclusive right and abolishing that right altogether. 
 
If, as Judge Chin has stated, an author’s Constitutional right “to exclude others from using 
his property is fundamental and beyond dispute,” then we submit that those who do wish to 
dispute it and who wish to fundamentally change the Constitution must do so legally, in the 
manner prescribed by the Constitution,* because currently the language of Article 1, Section 
8 stands in their way. 
 
Respectfully submitted, 
 


 
 
Brad Holland 
Co-Chair, American Society of Illustrators Partnership 


                                                   
* “As spelled out in Article V, the Constitution can be amended in one of two ways. First, amendment can take 
place by a vote of two-thirds of both the House of Representatives and the Senate followed by a ratification of 
three-fourths of the various state legislatures (ratification by thirty-eight states would be required to ratify an 
amendment today). This first method of amendment is the only one used to date. Second, the Constitution might 
be amended by a Convention called for this purpose by two-thirds of the state legislatures, if the Convention’s 
proposed amendments are later ratified by three-fourths of the state legislatures.”  
 http://law2.umkc.edu/faculty/projects/ftrials/conlaw/articleV.htm 
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September 28, 2015 
 
Maria Pallante, Register of Copyrights 
US Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01)
 
Dear Ms. Pallante and Copyright Office Staff:
 
Thank you for the opportunity to reply to the initial comments generated by the Visual Arts 
Notice of Inquiry. As a working artist/illustrator, I support the comments submitted by the 
Illustrators Partnership regarding the Constitutional issues raised by the proposed orphan works 
legislation.
 
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It is my 
understanding that those rights cannot be abridged except by a Constitutional amendment. Yet 
the orphan works proposals the Copyright Office has recommended to Congress would abridge 
those rights. I could never again enjoy the exclusive right to any work I create if anybody 
anywhere is allowed to exploit it at any time, for any reason (except fair use), without my 
knowledge or consent. Because "orphan works" legislation would not be limited to true 
orphaned work, it would convert every artist's exclusive right to a non-exclusive right. That 
would be a fundamental change to a Constitutional provision and I do not think Congress can 
legally alter the Constitution by means of a statute law.
 
The Fifth Amendment to the Constitution creates another serious conflict. It states that no 
citizen's private property "shall" be taken by the government for public use without "just 
compensation." The work I create is my private property: Article I, Section 8 has established 
that. So if government lacks the right to confiscate it without just compensation, I do not see 
how it can grant that right en masse to the public.
 
The logic behind the Constitution's Copyright Clause should be self-evident: no individual 
can enter into any agreement to sell or license property - or dispose of it in any other fashion - 
unless he or she owns the property. To make the public part owner of every citizen's intellectual 
property - which is effectively what the proposed legislation would do - would make all contracts 
regarding the disposition of that property essentially meaningless. Orphan works infringements 
would therefore nullify millions of private business contracts between artists and the clients 
they've licensed work to. 
 
When individuals knowingly interfere with the contracts or business affairs of others, it's 
called tortious interference and under the law there's a remedy for that. But here the 
interfering party would be the US government. Legislative immunity would, of course, 
exempt lawmakers from lawsuits for tortious interference. But by what right can they permit 
members of the public to interfere en masse with the contractual business affairs of each other 
on the slender premise that certain infringers may be ignorant of the economic or personal harm 
they're causing to strangers?
 







Proponents of the proposed legislation have stated that "good faith" infringers must be given 
"certainty" that if their infringements are detected, they will not be subject to penalties. And I 
agree that certainty in the markets is essential to the promotion of "Science and useful arts." 
Yet it is the current copyright system that provides certainty. Where creators exercise exclusive 
control over their rights and enter into voluntary agreements with known clients there is certainty 
all around. All parties understand the terms they've agreed to and with whom; and all parties are 
in a position to monitor mutual compliance.
 
By contrast, any legislation that voids an author's exclusive right would make it impossible for 
either creators or their clients to know who, where or on what terms any particular work is, has 
been or will be used by others. This would inflict total chaos in commercial markets. It would not 
only cause economic harm to creators, but to their clients across a broad swath of the 
economy. 
 
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the 
Copyright Office states that it "takes [such] concerns seriously, but does not believe that they 
outweigh the benefits of comprehensive orphan works legislation..." 
 
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for 
infringers who would gain them! 
 
For the sake of guaranteeing certainty to infringers in the secondary rights market, the proposed 
legislation would create perpetual uncertainty for creators and their clients in the country's 
primary markets. This would be a total reversal of the principle of copyright as expressed in 
Article 1, Section 8 of the Constitution; and with all due respect, a Constitutional provision 
cannot be reversed legally except by means of a Constitutional amendment.
 
Thank you again for the opportunity to express these thoughts.
 
Sincerely, 


Aaron Sacco








September 29, 2015 
 
Maria Pallante, Register of Copyrights 
US Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01)
 
Dear Ms. Pallante and Copyright Office Staff:
 
Thank you for the opportunity to reply to the initial comments 
generated by the Visual Arts Notice of Inquiry. As a working artist/
illustrator, I support the comments submitted by the Illustrators 
Partnership regarding the Constitutional issues raised by the 
proposed orphan works legislation.
 
Article 1, Section 8 of the Constitution grants artists the exclusive 
rights to our work. It is my understanding that those rights cannot be 
abridged except by a Constitutional amendment. Yet the orphan 
works proposals the Copyright Office has recommended to Congress 
would abridge those rights. I could never again enjoy the exclusive 
right to any work I create if anybody anywhere is allowed to exploit it 
at any time, for any reason (except fair use), without my knowledge or 
consent. Because "orphan works" legislation would not be limited to 
true orphaned work, it would convert every artist's exclusive right to a 
non-exclusive right. That would be a fundamental change to a 
Constitutional provision and I do not think Congress can legally alter 
the Constitution by means of a statute law.
 
The Fifth Amendment to the Constitution creates another serious 
conflict. It states that no citizen's private property "shall" be taken by 
the government for public use without "just compensation." The work 
I create is my private property: Article I, Section 8 has established 
that. So if government lacks the right to confiscate it without just 
compensation, I do not see how it can grant that right en masse to the 
public.



http://r20.rs6.net/tn.jsp?f=001XC9C75ADF48UohfECxU2dJ0rbBr6R79JCmTd-xmgWy6uCeRh9sisj8GA3B5wGMMQxF_q09S5e5DI9TXXv71dDIp0BdkwcuqUZYgKWTfa9wP7pNDglG07MTO58OYIa1POYCPeoglt5spt3UpPCYZE6n8wo1PRMXNeHzYJN2xe7ECRb3sAhqYGhFjrOhTN8bFEvWWLcYn06y7sVkBo94VQP6rdLwk45o7X&c=eT5o-pxZy6VWhPqPnBKD65SGM9FGwv7ShVa9xDNSqzhwZ0Dn06xgsA==&ch=kFwxoqjBkq1V-5Nam_kuD44EzZqlK_jbamcZcXCHhcMqf-T0ZqY9NQ==

http://r20.rs6.net/tn.jsp?f=001XC9C75ADF48UohfECxU2dJ0rbBr6R79JCmTd-xmgWy6uCeRh9sisj-yaKG9wUeD7vdcxIC-c_1GIATJ_75soQZidjne9bYVcMIh4SXDeDXrs6Qcw8dOD5UHsfjJq5j5IStyB5_RJecU_g0TAC_2n83GgneCtPv-p1cLF5cfaPwVygizzlbxw0Xhdu4JklQ0GsKxECaoc6vHSbOvym7CL_Sy_KyPBBZ_9&c=eT5o-pxZy6VWhPqPnBKD65SGM9FGwv7ShVa9xDNSqzhwZ0Dn06xgsA==&ch=kFwxoqjBkq1V-5Nam_kuD44EzZqlK_jbamcZcXCHhcMqf-T0ZqY9NQ==

http://r20.rs6.net/tn.jsp?f=001XC9C75ADF48UohfECxU2dJ0rbBr6R79JCmTd-xmgWy6uCeRh9sisj-yaKG9wUeD7vdcxIC-c_1GIATJ_75soQZidjne9bYVcMIh4SXDeDXrs6Qcw8dOD5UHsfjJq5j5IStyB5_RJecU_g0TAC_2n83GgneCtPv-p1cLF5cfaPwVygizzlbxw0Xhdu4JklQ0GsKxECaoc6vHSbOvym7CL_Sy_KyPBBZ_9&c=eT5o-pxZy6VWhPqPnBKD65SGM9FGwv7ShVa9xDNSqzhwZ0Dn06xgsA==&ch=kFwxoqjBkq1V-5Nam_kuD44EzZqlK_jbamcZcXCHhcMqf-T0ZqY9NQ==

http://r20.rs6.net/tn.jsp?f=001XC9C75ADF48UohfECxU2dJ0rbBr6R79JCmTd-xmgWy6uCeRh9sisj-yaKG9wUeD7vdcxIC-c_1GIATJ_75soQZidjne9bYVcMIh4SXDeDXrs6Qcw8dOD5UHsfjJq5j5IStyB5_RJecU_g0TAC_2n83GgneCtPv-p1cLF5cfaPwVygizzlbxw0Xhdu4JklQ0GsKxECaoc6vHSbOvym7CL_Sy_KyPBBZ_9&c=eT5o-pxZy6VWhPqPnBKD65SGM9FGwv7ShVa9xDNSqzhwZ0Dn06xgsA==&ch=kFwxoqjBkq1V-5Nam_kuD44EzZqlK_jbamcZcXCHhcMqf-T0ZqY9NQ==





 
The logic behind the Constitution's Copyright Clause should be 
self-evident: no individual can enter into any agreement to sell or 
license property - or dispose of it in any other fashion - unless he or 
she owns the property. To make the public part owner of every 
citizen's intellectual property - which is effectively what the proposed 
legislation would do - would make all contracts regarding the 
disposition of that property essentially meaningless. Orphan works 
infringements would therefore nullify millions of private business 
contracts between artists and the clients they've licensed work to. 
 
When individuals knowingly interfere with the contracts or 
business affairs of others, it's called tortious interference and 
under the law there's a remedy for that. But here the interfering 
party would be the US government. Legislative immunity would, of 
course, exempt lawmakers from lawsuits for tortious interference. But 
by what right can they permit members of the public to interfere en 
masse with the contractual business affairs of each other on the 
slender premise that certain infringers may be ignorant of the 
economic or personal harm they're causing to strangers?
 
Proponents of the proposed legislation have stated that "good faith" 
infringers must be given "certainty" that if their infringements are 
detected, they will not be subject to penalties. And I agree that 
certainty in the markets is essential to the promotion of "Science and 
useful arts." Yet it is the current copyright system that provides 
certainty. Where creators exercise exclusive control over their rights 
and enter into voluntary agreements with known clients there is 
certainty all around. All parties understand the terms they've agreed 
to and with whom; and all parties are in a position to monitor mutual 
compliance.
 
By contrast, any legislation that voids an author's exclusive 
right would make it impossible for either creators or their clients to 
know who, where or on what terms any particular work is, has been 
or will be used by others. This would inflict total chaos in commercial 
markets. It would not only cause economic harm to creators, but to 
their clients across a broad swath of the economy. 



http://r20.rs6.net/tn.jsp?f=001XC9C75ADF48UohfECxU2dJ0rbBr6R79JCmTd-xmgWy6uCeRh9sisj8GA3B5wGMMQ2WEf05GAcA6BfH9-UppgvlfUuaq4EIzikKusXJ1BqiywU_J_kd8Ck4bey2x4tFr_mGnESMTLCTWONe-rv7CLXvDBs0-2q3SHWr7troK0ER0MUmlKN8xoFyfyHTsxnwJVDoVMCej8raX60w7_RwJUEg==&c=eT5o-pxZy6VWhPqPnBKD65SGM9FGwv7ShVa9xDNSqzhwZ0Dn06xgsA==&ch=kFwxoqjBkq1V-5Nam_kuD44EzZqlK_jbamcZcXCHhcMqf-T0ZqY9NQ==





 
On pages 50-51 of its 2015 Report on Orphan Works and Mass 
Digitization, the Copyright Office states that it "takes [such] concerns 
seriously, but does not believe that they outweigh the benefits of 
comprehensive orphan works legislation..." 
 
Benefits? Benefits for whom? Not benefits for artists, who would lose 
their rights, but for infringers who would gain them! 
 
For the sake of guaranteeing certainty to infringers in the secondary 
rights market, the proposed legislation would create perpetual 
uncertainty for creators and their clients in the country's primary 
markets. This would be a total reversal of the principle of copyright as 
expressed in Article 1, Section 8 of the Constitution; and with all due 
respect, a Constitutional provision cannot be reversed legally except 
by means of a Constitutional amendment.
 
Thank you again for the opportunity to express these thoughts.
 
Sincerely, 


Keith	  W.	  Criss
Past	  President,	  
San	  Francisco	  Society	  of	  Illustrators



http://r20.rs6.net/tn.jsp?f=001XC9C75ADF48UohfECxU2dJ0rbBr6R79JCmTd-xmgWy6uCeRh9sisj6yVmcYGvSJrgCGSnJ2Xf5mbcpxer1uBA6XsUa3c279knqK27ZYzqsHujtn4APRiM6_DIWtGsf249T2Krin3Fs7QrT4FfuFnbfjrEmG15IsVotyS_qA1wHizBQ83mxvNGaWGhV0Txtld1OE8fEzXQ7Q4eoMuvgeKLWr37T_hdf4S&c=eT5o-pxZy6VWhPqPnBKD65SGM9FGwv7ShVa9xDNSqzhwZ0Dn06xgsA==&ch=kFwxoqjBkq1V-5Nam_kuD44EzZqlK_jbamcZcXCHhcMqf-T0ZqY9NQ==

http://r20.rs6.net/tn.jsp?f=001XC9C75ADF48UohfECxU2dJ0rbBr6R79JCmTd-xmgWy6uCeRh9sisj6yVmcYGvSJrgCGSnJ2Xf5mbcpxer1uBA6XsUa3c279knqK27ZYzqsHujtn4APRiM6_DIWtGsf249T2Krin3Fs7QrT4FfuFnbfjrEmG15IsVotyS_qA1wHizBQ83mxvNGaWGhV0Txtld1OE8fEzXQ7Q4eoMuvgeKLWr37T_hdf4S&c=eT5o-pxZy6VWhPqPnBKD65SGM9FGwv7ShVa9xDNSqzhwZ0Dn06xgsA==&ch=kFwxoqjBkq1V-5Nam_kuD44EzZqlK_jbamcZcXCHhcMqf-T0ZqY9NQ==






 
 
 
 
I, C. Winston Taylor, am a member in good standing in the Society of Illustrators  
of Los Angeles, and have served as the past President and Vice-president and Show 
Chairman of this national organization  I have also been a member of the Graphic Artists’ 
Guild of Los Angeles in the past. 
 
After serving in Vietnam, I have worked as a freelance illustrator since graduation with 
the degree Awarded with Honors, a Bachelor of Fine Arts from Art Center College of 
Design, February 1973.   I served as the President of Art Center Alumni.   Since then I 
have illustrated many movie posters and advertisements.  I published The Catalog of 
Illustrators which had an ISBN# in the United State Library System during the 1970’s and 
80’s.   To educate new artists, I included a copy of the copyright law to warn them of the 
down side of the “work for hire” clause among other questionable laws. 
  
I am retired now and don’t earn the income that I did while being an Illustrator. 
So when I get a call to sell my reproduction rights for the second time, I need it. 
 
I ask you to change the law in favor of the small business owner instead of the big 
national corporations and multi-national organizations. 
 
Sincerely, 
  
C. Winston Taylor 








Michael Guy 
Creative Director 
Trinity Repertory Company 
 
September 28, 2015  
  
Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
  
Dear Ms. Pallante and Copyright Office Staff: 
  
Thank you for the opportunity to reply to the initial comments generated by the Visual 
Arts Notice of Inquiry. As a working artist and illustrator, I support the comments 
submitted by the Illustrators Partnership regarding the Constitutional issues raised by the 
proposed orphan works legislation. 
  
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It is 
my understanding that those rights cannot be abridged except by a Constitutional 
amendment. Yet the orphan works proposals the Copyright Office has recommended to 
Congress would abridge those rights. I could never again enjoy the exclusive right to any 
work I create if anybody anywhere is allowed to exploit it at any time, for any reason 
(except fair use), without my knowledge or consent. Because "orphan works" legislation 
would not be limited to true orphaned work, it would convert every artist's exclusive right 
to a non-exclusive right. That would be a fundamental change to a Constitutional 
provision and I do not think Congress can legally alter the Constitution by means of a 
statute law. 
  
The Fifth Amendment to the Constitution creates another serious conflict. It states that 
no citizen's private property "shall" be taken by the government for public use without 
"just compensation." The work I create is my private property: Article I, Section 8 has 
established that. So if government lacks the right to confiscate it without just 
compensation, I do not see how it can grant that right en masse to the public. 
  
The logic behind the Constitution's Copyright Clause should be self-evident: no individual 
can enter into any agreement to sell or license property — or dispose of it in any other 
fashion — unless he or she owns the property. To make the public part owner of every 
citizen's intellectual property — which is effectively what the proposed legislation would 
do — would make all contracts regarding the disposition of that property essentially 
meaningless. Orphan works infringements would therefore nullify millions of private 
business contracts between artists and the clients they've licensed work to.  
  
When individuals knowingly interfere with the contracts or business affairs of others, it's 
called tortious interference and under the law there's a remedy for that. But here the 
interfering party would be the US government. Legislative immunity would, of course, 







exempt lawmakers from lawsuits for tortious interference. But by what right can they 
permit members of the public to interfere en masse with the contractual business affairs 
of each other on the slender premise that certain infringers may be ignorant of the 
economic or personal harm they're causing to strangers? 
  
Proponents of the proposed legislation have stated that "good faith" infringers must be 
given "certainty" that if their infringements are detected, they will not be subject to 
penalties. And I agree that certainty in the markets is essential to the promotion of 
"Science and useful arts." Yet it is the current copyright system that provides 
certainty. Where creators exercise exclusive control over their rights and enter into voluntary 
agreements with known clients there is certainty all around. All parties understand the 
terms they've agreed to and with whom; and all parties are in a position to monitor 
mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive right would make it 
impossible for either creators or their clients to know who, where or on what terms any 
particular work is, has been or will be used by others. This would inflict total chaos in 
commercial markets. It would not only cause economic harm to creators, but to their 
clients across a broad swath of the economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the 
Copyright Office states that it "takes [such] concerns seriously, but does not believe that 
they outweigh the benefits of comprehensive orphan works legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for 
infringers who would gain them!  
  
For the sake of guaranteeing certainty to infringers in the secondary rights market, the 
proposed legislation would create perpetual uncertainty for creators and their clients in 
the country's primary markets. This would be a total reversal of the principle of copyright 
as expressed in Article 1, Section 8 of the Constitution; and with all due respect, a 
Constitutional provision cannot be reversed legally except by means of a Constitutional 
amendment. 
  
Thank you again for the opportunity to express these thoughts. 
  
Sincerely,  
 


 
Creative Director 
Trinity Repertory Company 
201 Washington St., Providence, RI 02903 
mguy@trinityrep.com 
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                     Terese Winslow LLC Medical Illustration   714 South Fairfax Street  
                                                                    Alexandria, Virginia 22314 


 
September 30, 2015  


  
Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
  
Dear Ms. Pallante and Copyright Office Staff: 
  
 This letter is a reply to the initial comments generated by the Visual Arts Notice of 
Inquiry. As a self-employed certified medical illustrator, I support the comments submitted by 
the Illustrators Partnership regarding the Constitutional issues raised by the proposed orphan 
works legislation. 
  
 Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It 
is my understanding that those rights cannot be abridged except by a Constitutional 
amendment. Yet the orphan works proposals the Copyright Office has recommended to 
Congress would abridge those rights. I could never again enjoy the exclusive right to any work 
I create if anybody anywhere is allowed to exploit it at any time, for any reason (except fair 
use), without my knowledge or consent. Because "orphan works" legislation would not be 
limited to true orphaned work, it would convert every artist's exclusive right to a non-
exclusive right. That would be a fundamental change to a Constitutional provision and I do not 
think Congress can legally alter the Constitution by means of a statute law. 
  
 The Fifth Amendment to the Constitution creates another serious conflict. It states that 
no citizen's private property "shall" be taken by the government for public use without "just 
compensation." The work I create is my private property: Article I, Section 8 has established 
that. So if government lacks the right to confiscate it without just compensation, I do not see 
how it can grant that right en masse to the public. 
  
 The logic behind the Constitution's Copyright Clause should be self-evident: no 
individual can enter into any agreement to sell or license property - or dispose of it in any 
other fashion - unless he or she owns the property. To make the public part owner of every 
citizen's intellectual property - which is effectively what the proposed legislation would do - 
would make all contracts regarding the disposition of that property essentially 
meaningless. Orphan works infringements would therefore nullify millions of private business 
contracts between artists and the clients they've licensed work to.  
  


 When individuals knowingly interfere with the contracts or business affairs of 
others, it's called tortious interference and under the law there's a remedy for that. But 
here the interfering party would be the US government. Legislative immunity would, of 
course, exempt lawmakers from lawsuits for tortious interference. But by what right can they 
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permit members of the public to interfere en masse with the contractual business affairs of each 
other on the slender premise that certain infringers may be ignorant of the economic or personal 
harm they're causing to strangers? 
  
 Proponents of the proposed legislation have stated that "good faith" infringers must be 
given "certainty" that if their infringements are detected, they will not be subject to penalties. 
And I agree that certainty in the markets is essential to the promotion of "Science and useful 
arts." Yet it is the current copyright system that provides certainty. Where creators exercise 
exclusive control over their rights and enter into voluntary agreements with known clients 
there is certainty all around. All parties understand the terms they've agreed to and with whom; 
and all parties are in a position to monitor mutual compliance. 
  
 By contrast, any legislation that voids an author's exclusive right would make it 
impossible for either creators or their clients to know who, where or on what terms any 
particular work is, has been or will be used by others. This would inflict total chaos in 
commercial markets. It would not only cause economic harm to creators, but to their clients 
across a broad swath of the economy.  
  
 On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the 
Copyright Office states that it "takes [such] concerns seriously, but does not believe that they 
outweigh the benefits of comprehensive orphan works legislation..."  
  
 Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but 
for infringers who would gain them!  
  
 For the sake of guaranteeing certainty to infringers in the secondary rights market, the 
proposed legislation would create perpetual uncertainty for creators and their clients in the 
country's primary markets. This would be a total reversal of the principle of copyright as 
expressed in Article 1, Section 8 of the Constitution; and with all due respect, a Constitutional 
provision cannot be reversed legally except by means of a Constitutional amendment. 
  
  
     Kind regards,  
 
 
 
     Terese Winslow, CMI 








September 28, 2015  
  
Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
  
Dear Ms. Pallante and Copyright Office Staff: 
 
Note: I am using some of the text provided by Brad Holland and the Illustrators’ 
Partnership of American with additional comments of my own. 
  
Thank you for the opportunity to reply to the initial comments generated by the 
Visual Arts Notice of Inquiry. As a working artist/illustrator, and a writer, I support 
the comments submitted by the Illustrators’ Partnership regarding the 
Constitutional issues raised by the proposed orphan works legislation. 
 
Your executive summary indicates you are taking your cues, now, from recent 
judgments by the Supreme Court. These judgments are not without their 
consequences and critics: 


According to the Court in Eldred, this language—and that of the Copyright 
Clause as a whole—“empowers Congress to determine the intellectual 
property regimes that, overall, in that body’s judgment, will serve the ends of 
the Clause.”  It does not, however, specially favor the creation of new works, 
according to the Court. 


But that cannot be right.  The Court treats the Clause as if it were some kind 
of dry administrative scheme, and not an engine for creativity and the 
progress and enlightenment that creativity brings.  Any fair reading of the 
Copyright and Patent Clause ought to give creators—scientific, artistic, and 
writerly—a special place.  It is they, after all, who fulfill the preface’s hope 
and intent of furthering social progress. 


Yet the majority is wrongly dismissive of creators’ role, acknowledging that 
“[t]he provision of incentives for the creation of new works is surely an 
essential means to advance the spread of knowledge and learning,” but 
adding that the provision of such incentives “is not the sole means Congress 
may use . . . .” 


This is a massive understatement, at best. Without creators, in the arts 
(and original thinkers in the sciences), there would be little progress at 







all. Thus, giving creators incentives is not just “an essential” means, it 
is the means, by which progress is accomplished. (Emphasis is mine.) 


Finally, the First Amendment dimensions of the Copyright and Patent Clause 
make the argument based on the Clause’s prefatory language even 
stronger:  Let’s assume for purposes of argument that the Clause’s preface 
can plausibly be read to focus more sharply not on creators, but rather on 
disseminators—as the Court bizarrely contends.  Once the First Amendment, 
too, is brought into the mix, surely creators ought to come to the fore. 


After all, the First Amendment is all about protecting speakers, writers, and 
all those who seek to express themselves without government 
interference…Such interests will surely speak much louder than, say, the 
school orchestras for which Breyer is concerned—and that’s one reason why 
he was right to speak up for such small and comparatively poor interests.  I 
only wish that Breyer—and others on the Court—had also spoken up more 
loudly for creators generally, and for the central role they play—a role that 
the First Amendment and Copyright and Patent Clause clearly recognize, but 
that the Court somehow does not.  (Julie Hilden, “The Supreme Court’s 
Decision in Golan v. Holder: Can the U.S. Government Constitutionally Pull 
Works Out of the Public Domain?” 
https://verdict.justia.com/2012/01/23/the-supreme-courts-decision-in-
golan-v-holder) 


 
If I understand properly, part of your premise is that mass digitization ought to be 
easy because it’s too hard to gain permission of many works and the benefit to 
society outweighs the potential damage to the creator. In other words: someone 
else’s research or convenience is more important than my ability to make a living 
and have the dignity of a profession in the 21st century. This is outrageous for many 
reasons. 
 


• Illustrator income varies greatly. Many do well with a combination of books, 
original art and prints, teaching, school visits, etc. Notice, however, that it 
takes a great deal of time and energy to market yourself, book those 
appointments, travel, prepare materials, etc.—and you have to keep all those 
income streams going, or you won’t make enough to survive. Of those 
income streams, for many, books make the least amount. They may be the 
biggest source of pride and the smallest source of means. They don’t even 
earn out their advance. 


• Many writers are below the poverty line. Anything weakening copyright will 
make their situation that much worse. 
(http://www.publishersweekly.com/pw/by-topic/industry-
news/publisher-news/article/68008-new-guild-survey-reveals-majority-of-
authors-earn-below-poverty-line.html). 



https://verdict.justia.com/2012/01/23/the-supreme-courts-decision-in-golan-v-holder
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• Most children’s book authors I know are not raking it in and living in luxury: 
quite the opposite. In an industry dominated by women, speaking 
engagements and awards still tend to benefit white males over everyone 
else, although I hope that is finally beginning to change. Only a small 
percentage of authors made a living on royalties alone and even that is hard 
work. 


 
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our 
work. It is my understanding that those rights cannot be abridged except by a 
Constitutional amendment. Yet the orphan works proposals the Copyright Office has 
recommended to Congress would abridge those rights. I could never again enjoy the 
exclusive right to any work I create if anybody anywhere is allowed to exploit it at 
any time, for any reason (except fair use), without my knowledge or consent. 
Because "orphan works" legislation would not be limited to true orphaned work, it 
would convert every artist's exclusive right to a non-exclusive right. That would be a 
fundamental change to a Constitutional provision and I do not think Congress can 
legally alter the Constitution by means of a statute law. 
  
The Fifth Amendment to the Constitution creates another serious conflict. It states 
that no citizen's private property "shall" be taken by the government for public use 
without "just compensation." The work I create is my private property: Article I, 
Section 8 has established that. So if government lacks the right to confiscate it 
without just compensation, I do not see how it can grant that right en masse to the 
public. 
  
The logic behind the Constitution's Copyright Clause should be self-evident: no 
individual can enter into any agreement to sell or license property - or dispose of it 
in any other fashion - unless he or she owns the property. To make the public part 
owner of every citizen's intellectual property - which is effectively what the 
proposed legislation would do - would make all contracts regarding the disposition 
of that property essentially meaningless. Orphan works infringements would 
therefore nullify millions of private business contracts between artists and the 
clients they've licensed work to.  
  
When individuals knowingly interfere with the contracts or business affairs of 
others, it's called tortious interference and under the law there's a remedy for 
that. But here the interfering party would be the US government. Legislative 
immunity would, of course, exempt lawmakers from lawsuits for tortious 
interference. But by what right can they permit members of the public to interfere 
en masse with the contractual business affairs of each other on the slender premise 
that certain infringers may be ignorant of the economic or personal harm they're 
causing to strangers? 
  
Proponents of the proposed legislation have stated that "good faith" infringers must 
be given "certainty" that if their infringements are detected, they will not be subject 
to penalties. And I agree that certainty in the markets is essential to the promotion 
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of "Science and useful arts." Yet it is the current copyright system that provides 
certainty. Where creators exercise exclusive control over their rights and enter into 
voluntary agreements with known clients there is certainty all around. All parties 
understand the terms they've agreed to and with whom; and all parties are in a 
position to monitor mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive right would make it 
impossible for either creators or their clients to know who, where or on what terms 
any particular work is, has been or will be used by others. This would inflict total 
chaos in commercial markets. It would not only cause economic harm to creators, 
but to their clients across a broad swath of the economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the 
Copyright Office states that it "takes [such] concerns seriously, but does not believe 
that they outweigh the benefits of comprehensive orphan works legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, 
but for infringers who would gain them! You are, in essence, forcing artists to pay to 
be data entry clerks on behalf of entities with more money, prestige, and power—
who are searching for free images and text, not an artist or writer to hire. While you 
claim we can opt out, I noticed we can be penalized in a legal dispute if we do not 
comply—a judge can use our non-compliance against us in rendering a judgment. So 
opting out carries a very heavy risk and a price that most artists cannot afford to pay 
either at the beginning—to register everything—or at the end, if a legal dispute goes 
against them. 
 
Mass digitization should be hard. Why?  
 
We know what happens when creative content becomes free and available. People 
stop paying for it, as many fans have with music. Subscription services, sales of 
singles, and streaming have diminished the income of many singers and musicians, 
who are at least able to recoup some income with live performances. Writers and 
artists cannot do that. No one is going to fork over $120 to watch me “perform” and 
buy a bunch of t-shirts (heaven forfend).  
 
For many people, music is just “out there,” available for listening, and they don’t pay 
for it because they don’t have to (and may not be able to afford to). The younger 
generation is saddled with unprecedented student debt that is probably changing 
buying habits for the foreseeable future. They will not be consumers in the same 
way older generations were and will cut expenses where they can.  
 
If my book or artwork is scanned and uploaded, once it’s on the Web, I cannot put 
that genie back in the bottle; it’s probably been duplicated before I am aware of it. I 
cannot quantify lost income. I can surmise that, once people realize the book they 
want is probably free somewhere, they’ll go after it, and that pattern becomes a 
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habit. Once businesses can find decent artwork for free, they will not make a budget 
to hire an artist. Why bother?  
 
This change in purchasing habits may not come to pass, although I’d argue that once 
subscription services devalue individual book titles (or authors are compensated 
per read page), it’s a small leap to taking and reading books for free if found online. 
Will it happen? No idea. But you cannot know, either.  I can tell you, anecdotally, that 
published authors who track themselves by Google alerts are finding more searches 
for “Author Last Names’ Book Title download free.” Some readers are already 
beginning to bypass libraries and go right to the Web for free content that is very 
much under copyright. It’s a theft no one sees. 
 
One of the main reasons I still pay top dollar for audiobooks is that I cannot get my 
library’s audiobook system to work consistently and I’ve given up for now, purely 
out of frustration. I may stop buying audiobooks for a while if self-published titles 
keep popping up in my search results and these titles are in no way related to my 
search terms (this means I am sick of seeing “erotica” no matter what I am actually 
trying to find—because in this case, those authors are gaming the metadata. They 
are deliberately manipulating the system so their books display on all sorts of 
searches).  
 
The point? Technology affects our buying habits and mass digitization could hurt 
authors and artists if their copyrighted works are available for free download. Not 
only might some readers cease to pay: an individual could take that file, upload it to 
a distributor, set a price, and pretend to be selling the work as the author, who can 
ask for it to be taken down till she’s blue in the face. The service provider is making 
money. They are not typically in a hurry to cater to authors who are not big names. 
Google is notorious for ignoring people too poor to sue them or too inconsequential 
to make a stink. 
 
Google Play and E-book Piracy: http://www.nytimes.com/2015/08/30/your-
money/rousting-the-book-pirates-from-google.html?_r=3 
 
Do I need to spend time and money, and expose my work, in order to make it 
obvious that my work should not be stolen? Here, perhaps, we are at the crux of the 
matter. There are gray areas where we don’t know the ownership of other books or 
artwork. While I am sympathetic—it’s not my problem and you are making it my 
problem.  
 
The burden of the solution should be on the people who will benefit from the solution. 
In other words, instead of making artists pay to register their copyright, perhaps 
you should pay artists to add work to your repository. We do, after all, own the asset 
you want access to.  
 







Writing and illustrating for children is a calling, a craft, a business, and a 
responsibility. It takes enormous commitment and energy, and whether you know it 
or not, some of the best prose and art is being done in children’s books today.  
 
We are trying to right our wrongs.  
 
Children’s literature has been too white for too long. Today, the majority of our 
children are children of color. Many of us are dedicated to diversity in literature in 
all respects: race, religion, gender, ethnicity, disability, etc. It will take time, effort, 
and investment to correct this problem. Kids deserve the best we can give them, and 
that means making sure their authors and illustrators are duly protected and 
compensated. 
 
As we hone this craft, writers and artists suffer rejection and failure: part of this 
industry is routinely getting your soul stepped on. That’s the easy part. Most of us 
are terrible at marketing, yet it’s a necessity. Many of us give up. Some of us go 
broke. Others join the ranks of self-publishing, which might work out for writers for 
adults, but has many dangerous and expensive pitfalls for the writer and artist for 
children (see the COPPA guidelines and penalties for infractions). 
 
Books are, perhaps, one of the last places where we have a little sanity left because 
you cannot speed it up. For music, sanity comes in the collective experience of the 
concert. For readers, it is the contract of the book between author, story, and reader. 
I’ve been working on my novel for about ten years. I don’t deserve fame, money, 
praise, readers, or even publication.  I deserve to own it, and any related 
illustrations I make, without reservation, registration, or justification. I don’t serve 
“society.” I serve the story.  Digitizing it and tossing it into the Internet winds could, 
eventually, sink my ability to keep faith with my calling. You talk about the 
importance of protection religious and educational efforts, yet you do not 
recognize that is the lifeblood of the artist, especially the artist for children. 
 
What we do is ancient, and strange, and even spiritual. If you think that’s ludicrous, 
or airy-fairy, you don’t understand the fragile thing you are tampering with. You 
used to be stewards of the story, too, and protected it for the artist and writer. Now 
you are sticking up for people who have actual salaries with benefits. Wouldn’t that 
be nice. Until quite recently, the National Football League was a non-profit. Do you 
really want to give such organizations carte blanche to use our work? Are you in 
favor giving them the leverage in a legal dispute?  
 
The Sexism and Racism of This Proposed Approach 
Globally, protecting art and artists has never been more important. How will 
thousands, perhaps millions of female artists and artisans pull themselves out of 
poverty if they have few ways to protect their intellectual and creative property? 
Are you truly prepared to take the position that the inconvenience of orphan works 
outweighs their survival? The Web is global, not based in the United States.  
 







What recourse would an international artisan have if someone takes her design, 
manufactures it for less, and puts her out of business? Is she supposed to register 
with your database, too? How would she do that either financially or 
technologically? What is “reasonable” compensation for her loss and who has the 
power to decide that? 
 


Hundreds of thousands of people in the developing world, largely women, 
participate in the artisan sector. For many, their livelihood depends on 
income earned form their artisan activities. Behind agriculture, artisan 
activity is the second largest employer in the developing world. Yet, 
artisan enterprise is not generally considered a key driver of economic 
growth, nor looked to as a major component of development assistance 
efforts. 


The depth of the economic impact of artisan enterprise is often not fully 
appreciated. The artisan sector generates income, creates jobs, fosters 
community development, sustains ancient techniques, and safeguards 
culture and meaning that is an essential component of healthy and 
sustainable development--development that is grounded in the uniqueness 
of people and place. In conflict regions, economic community through 
artisan work can promote reconciliation, healing, and empowerment. 


Better integrating artisans into global commerce would increase the 
incomes and standard of living of many individuals and their families in the 
developing world, yielding micro-economic benefits that, properly scaled, 
could collectively transform the economic landscape of certain nations as a 
whole. The untapped economic development potential of the artisan 
sector makes a powerful case for establishing the Alliance for Artisan 
Enterprise--a group of key individuals, institutions, corporations, and non 
profit organizations that work together to support, elevate, and expand the 
artisan sector, with encouragement from the U.S. Department of State's 
Office of Global Women's Issues. 
(http://www.allianceforartisanenterprise.org/opportunity/) 


 
To my knowledge, while galleries and critics primarily laud white male artists, the 
majority of U.S. art students are female. You are compromising copyright at exactly 
the time when art schools will be graduating more women with more debt. Women 
run the majority of small art businesses on sites like Etsy. Women are the future of 
art and craft. 
 
You don’t get to ignore this reality. Copyright is global whether we like it or not. The 
last illustration job I bid (which I lost), I was up against another American artist and 
a firm in Indian, who came in at the lowest bid, lower than minimum wage if I’d 
calculated my time that way. I could not compete with their price even if I’d wanted 







to. Justice Breyer has written a book on this problem. If you want to sink your 
intellects into something, then please tackle that problem: 
http://www.npr.org/2015/09/14/439514086/law-beyond-our-borders-justice-
breyer-is-on-a-mission. 
 
For the sake of guaranteeing certainty to infringers in the secondary rights market, 
the proposed legislation would create perpetual uncertainty for creators and their 
clients in the country's primary markets. This would be a total reversal of the 
principle of copyright as expressed in Article 1, Section 8 of the Constitution; and 
with all due respect, a Constitutional provision cannot be reversed legally except by 
means of a Constitutional amendment. 
  
The people who put this proposal together like and value art, but seem to consider 
artists to be an annoying impediment to someone else’s full use and enjoyment of 
art. You don’t understand, or don’t care, how long it takes to be good (or even 
decent) at making images and writing fiction. It’s hard. It’s often disheartening. The 
one thing I can count on is that my intellectual property is mine. You take that away, 
and I am nothing as an artist and writer, because I control nothing.  
  
Please stop kicking the puppies. 
 
Kate Barsotti 
 
516A Gillis 
Kansas City MO 64106 
artist@katebarsotti.com 





		After all, the First Amendment is all about protecting speakers, writers, and all those who seek to express themselves without government interference…Such interests will surely speak much louder than, say, the school orchestras for which Breyer is co...
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                                                                                                             September 29, 2015       


Maria Pallante 


Register of Copyrights 


U.S. Copyright Office 


1001 Independence Avenue S. E. 


Washington, DC 20559-6000 


 


RE: Notice of Inquiry, Copyright Office, Library of Congress  


Copyright Protection for Certain Visual Works  (Docket No. 2015 – 01)  


Dear Ms. Pallante and Copyright Office Staff 


Thank you for this opportunity to further express my concerns on the affects 


of possible copyright law changes on the fine artist and the illustrator. 


I am a successful illustrator and fine artist who has for past 68 years served 


the advertising, editorial, public relations and historical documentation needs 


of the aerospace industry, publications, the military services and air and  


space museums.  I have great concerns over the possibility of changes in 


copyright law which will greatly reduce the value of my and other artist’s 


inventories of past and future intellectual property. 


 My entire career has relied on the protection and licensing of intellectual 


property and the careful managing and control of copyrights.  


The most important event assuring the viability of a career for creators of art 


and other intellectual property in my lifetime was the enactment of the 


Copyright Law of 1976. This Law made earning a living through the 


creation, sale and licensed use of art much more likely for America’s artists.  


 


In accordance with Article 1, Section 8 of the Constitution of the United 


States which gives congress the power, among the many listed to:  “promote 


the Progress of Science and the useful Arts, by securing for limited Times to 


Authors and Inventors the exclusive Right to their respective Writings and 


Discoveries”, automatic copyright protection bestowed on the author (artist) 


in the 1976 act without the requirement for registration guaranteed the 


author of works created after January 1, 1978 the exclusive right to control  
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his/her copyrights for life plus seventy years. The only way the creator can 


lose his/her exclusive rights to his/her intellectual property is to transfer 


them to someone else in writing.  


 


The Constitution having encouraged congress to bestow these rights on the 


creator of intellectual property I see no words allowing congress to remove 


theses rights by government action. 


 


An artist’s copyrights are infinitely divisible. They are valuable personal 


property providing a source of income far beyond that realized in their first 


licensed use. One’s inventory of copyrights is a critical asset and a valuable 


part of the artists’ business plan.  The advent of rapid communication 


provided by the internet has added considerable value within our personal 


inventory of copyrights.    


 


Any law bestowing rights on third parties to infringe the exclusive rights of 


creators of intellectual property would appear to be an abdication of 


congress’ duty under the Constitution to “promote the Progress of Science 


and the useful Arts”.  


 


Government legalization of copyright infringement would remove the artist’s 


exclusive right to control his/her copyrights and amount to government 


openly encouraging theft of the artists’ personal property. This would be the 


same as government encouraging stealing of money belonging to the artist. 


 


Such a law would also remove artists’ current remedies for infringement 


under Chapter 5, section 501. These allow the grant of court injunctions; the 


impounding and disposition of infringing articles; the recovery of damages 


and profits and Statutory Damages for willful infringement. The threat of 


legal action has served as a serious deterrent to willful copyright 


infringement. 
                                   


Any plan which reverses current law and requires registration of an artists’ 


entire inventory of copyrights to avoid exposing them to potential 


infringement would be unconscionable. For artists with huge bodies of work  
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this would be a total disaster.  Few, if any artists will have the time and/or 


financial assets available to register their entire inventories.     


  


Mandatory registration with a commercial entity would place that entity 


between the artist and the buyer and would remove the artist’s exclusive 


right to control his/her intellectual property guaranteed under current law. 


 


I expect such a government action would serve to dampen creativity (the 


exact opposite of the primary purpose of copyright law) while reducing the 


ability of the nation’s artists to make a living in the arts.   


 


There are many contractual arrangements in place across the art 


industry in danger of being negated by government action. Entire 


business models are in jeopardy.  


 


Art Collectors around the World own valuable limited edition prints created 


by our nation’s artists.  The majority of these editions are long out of print, 


their value deliberately designed by their business models to increase in 


value through planned scarcity, a business model which has created a 


valuable after-market for thousands of signed and numbered limited 


reproductions. These limited prints are accompanied by Certificates of 


Authenticity which legally bind artist and publisher in guaranteeing the 


buyer that there will never be another fine art edition created of the work.  If 


the copyright law were to no longer honor the creator’s control of his/her 


copyrights promised for life plus seventy years, it will no longer be possible 


for artists to guarantee the integrity of the limited edition print.  Owners of 


these limited editions will lose the value of their investments if unauthorized 


copies were to come on the market. That is exactly what would happen if 


artists lose control of their copyrights and infringers are encouraged by law.  


 


The artist creating the work and purchasers of the work mutually rely on the 


integrity of these certificates and limited editions as do the many States with 


laws requiring the inclusion and honoring of Certificates of Authenticity. 


 


I am personally honored to have 62 major paintings in the Air Force Art 


Collection. Any law that were to compromise my copyrights in those  


paintings would undermine their value to me and all the other artists who, in 


good faith, have donated their work to the country while retaining the  
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copyrights in the works. Any change in copyright law which would remove 


artists’ exclusive control of our copyrights retained in these donated works 


would greatly impact our future income streams, and amount to theft of this 


vital source of income.  


 


Removal of this opportunity for return on art donated under the Air Force 


Art Program could also have an adverse effect on artist interest in 


participation in this important program. 


 


A few final thoughts: 


 


Artists and creators of intellectual property who are aware of these potential 


threats to their livelihood hope that the government will decide to continue 


constitutionally mandated protection of the rights of our nation’s artists. 


 


Everyone must understand that the theft of value in an artist’s inventory of 


copyrights will also adversely impact his/her potential retirement income.  


 


It is also worth noting that the freelance artist is engaged in an unpredictable 


vocation without employer provided health insurance, maintains his/her own 


retirement plans and carries no unemployment insurance. The self employed 


shoulders full responsibility for all of these requirements while carrying full 


social security contributions and all of the usual requirements of family.   


 


It makes no sense for the government to support a bill designed to reduce the 


taxable income and potential savings of artists, destined to adversely impact 


the business and livelihoods of this entire segment of America’s industry. 


 


I am grateful that my own successful career has been made possible by the 


exclusive right the exploitation of my intellectual property as guaranteed by 


the Copyright law in effect since January 1, 1978.    


 


Very respectfully, 


 
Keith Ferris 


Career Freelance Artist/Illustrator 


Founder, American Society of Aviation Artists   








Pember-Ann   
14 Water Edge Road Keeseville, NY 12944 (518) 834-7440 pember@frontiernet.net 


 
Aug 26, 2015 


 
I am a practicing artist with a BFA from the Massachusetts College of Art. My career spans 47 years 


of producing art, first commercially and then as a fine artist, producing paintings for exhibition and 


sale. My paintings have been selected for 230 national juried exhibitions and have won more than 


60 awards. They have been featured in more than 40 books and publications. I am also an author 


and teacher of my techniques of painting in watercolor. My first copyrighted hardcover book was 


released in 2000 by F & W Publications and is now almost sold out. I've self produced three books 


more recently as digital files on a CD, or for download from my website. I have two teaching videos 


professionally produced by Creative Catalyst Productions. All of these products are for sale on my 


website. I am greatly disturbed to hear of the proposed change in copyright law concerning 


Orphan Works. There is little enough protection of one's creative works under present law and I urge 


you to decline this new erosion of personal rights to one's creations. I make a living from the sale of 


my creations and do not want the unapproved use and sale of my works. Early in my career under 


previous law, my designs were stolen and used to create a product line. I was paid a small amount 


by the agent I had been working for to sell individual designs to various companies. He did not 


divulge that he would use them instead to start his own company based on my designs and I had 


no recourse. 


 


Upon recent online searches I found numerous sites exploiting my products; hardcover book and 


DVD's for free download in full. There are also sites selling poor copies of my art. These infringements 


are affecting my own sales and stealing my money. It would cost a fortune for me to proceed 


legally against these unlawful sales of my creations. Please retain all rights for authors and artists and 


require licensing and permission of commercial uses of these works. In this fast growing age of 


digitized works and electronic growth it is vital to continue protecting those who create works of art.  


 


Thank you for your careful and fair consideration of all the issues involved in any changes to 


copyright law.  


 


Sincerely, 


Ann Pember, AWS 



mailto:pember@frontiernet.net






September 30, 2015 


  
Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
  
Dear Ms. Pallante and Copyright Office Staff: 
  
Thank you for the opportunity to reply to the initial comments generated by the 
Visual Arts Notice of Inquiry. As a working artist/illustrator, I support the 
comments submitted by the Illustrators Partnership regarding the Constitutional 
issues raised by the proposed orphan works legislation. 
  
Article 1, Section 8  of the Constitution grants artists the exclusive rights to our 
work. It is my understanding that those rights cannot be abridged except by a 
Constitutional amendment. Yet the orphan works proposals the Copyright Office 
has recommended to Congress would abridge those rights. I could never again 
enjoy the exclusive right to any work I create if anybody anywhere is allowed to 
exploit it at any time, for any reason (except fair use), without my knowledge or 
consent. Because "orphan works" legislation would not be limited to true 
orphaned work, it would convert every artist's exclusive right to a non-exclusive 
right. That would be a fundamental change to a Constitutional provision and I do 
not think Congress can legally alter the Constitution by means of a statute law. 
  
The Fifth Amendment to the Constitution creates another serious conflict. It 
states that no citizen's private property "shall" be taken by the government for 
public use without "just compensation." The work I create is my private property: 
Article I, Section 8 has established that. So if government lacks the right to 
confiscate it without just compensation, I do not see how it can grant that right en 
masse to the public. 
  
The logic behind the Constitution's Copyright Clause should be self-
evident:  no individual can enter into any agreement to sell or license property - 
or dispose of it in any other fashion - unless he or she owns the property. To 
make the public part owner of every citizen's intellectual property - which is 
effectively what the proposed legislation would do - would make all contracts 
regarding the disposition of that property essentially meaningless.  Orphan works 
infringements would therefore nullify millions of private business contracts 
between artists and the clients they've licensed work to.  
  
When individuals knowingly interfere with the contracts or business affairs 
of others, it's called tortious interference and under the law there's a 



http://www.annenbergclassroom.org/page/article-i-section-8

https://www.law.cornell.edu/constitution/fifth_amendment

https://www.law.cornell.edu/wex/tortious_interference





remedy for that. But here the interfering party would be the US 
government.  Legislative immunity would, of course, exempt lawmakers from 
lawsuits for tortious interference. But by what right can they permit members of 
the public to interfere en masse with the contractual business affairs of each 
other on the slender premise that certain infringers may be ignorant of the 
economic or personal harm they're causing to strangers? 


  
Proponents of the proposed legislation have stated that "good faith" infringers 
must be given "certainty" that if their infringements are detected, they will not be 
subject to penalties. And I agree that certainty in the markets is essential to the 
promotion of "Science and useful arts."  Yet it is the current copyright system 
that provides certainty. Where creators exercise exclusive control over their 
rights and enter into voluntary agreements with known clients there is certainty all 
around. All parties understand the terms they've agreed to and with whom; and 
all parties are in a position to monitor mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive right would make it 
impossible for either creators or their clients to know who, where or on what 
terms any particular work is, has been or will be used by others. This would inflict 
total chaos in commercial markets. It would not only cause economic harm to 
creators, but to their clients across a broad swath of the economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the 
Copyright Office states that it "takes [such] concerns seriously, but does not 
believe that they outweigh the benefits of comprehensive orphan works 
legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, 
but for infringers who would gain them!  
  
For the sake of guaranteeing certainty to infringers in the secondary rights 
market, the proposed legislation would create perpetual uncertainty for creators 
and their clients in the country's primary markets. This would be a total reversal 
of the principle of copyright as expressed in Article 1, Section 8 of the 
Constitution; and with all due respect, a Constitutional provision cannot be 
reversed legally except by means of a Constitutional amendment. 
  
Thank you again for the opportunity to express these thoughts. 
  
Sincerely,  
 
 
Emily Traynor 



http://copyright.gov/orphan/reports/orphan-works2015.pdf






September 28, 2015 
 
Maria Pallante, Register of Copyrights 
US Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01)
 
Dear Ms. Pallante and Copyright Office Staff:
 
Thank you for the opportunity to reply to the initial comments 
generated by the Visual Arts Notice of Inquiry. As a working 
artist/illustrator, I support the comments submitted by the Illustrators 
Partnership regarding the Constitutional issues raised by the 
proposed orphan works legislation.
 
Article 1, Section 8 of the Constitution grants artists the exclusive 
rights to our work. It is my understanding that those rights cannot be 
abridged except by a Constitutional amendment. Yet the orphan works 
proposals the Copyright Office has recommended to Congress would 
abridge those rights. I could never again enjoy the exclusive right to 
any work I create if anybody anywhere is allowed to exploit it at any 
time, for any reason (except fair use), without my knowledge or 
consent. Because "orphan works" legislation would not be limited to 
true orphaned work, it would convert every artist's exclusive right to a 
non-exclusive right. That would be a fundamental change to a 
Constitutional provision and I do not think Congress can legally alter 
the Constitution by means of a statute law.
 
The     Fifth Amendment   to the Constitution creates another serious 
conflict. It states that no citizen's private property "shall" be taken by 
the government for public use without "just compensation." The work I 
create is my private property: Article I, Section 8 has established 
that. So if government lacks the right to confiscate it without just 
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compensation, I do not see how it can grant that right en masse to the 
public.
 
The logic behind the Constitution's Copyright Clause should be 
self-evident: no individual can enter into any agreement to sell or 
license property - or dispose of it in any other fashion - unless he or 
she owns the property. To make the public part owner of every 
citizen's intellectual property - which is effectively what the proposed 
legislation would do - would make all contracts regarding the 
disposition of that property essentially meaningless. Orphan works 
infringements would therefore nullify millions of private business 
contracts between artists and the clients they've licensed work to. 
 
When individuals knowingly interfere with the contracts or 
business affairs of others, it's called tortious interference and 
under the law there's a remedy for that. But here the interfering 
party would be the US government. Legislative immunity would, of 
course, exempt lawmakers from lawsuits for tortious interference. But 
by what right can they permit members of the public to interfere en 
masse with the contractual business affairs of each other on the 
slender premise that certain infringers may be ignorant of the 
economic or personal harm they're causing to strangers?
 
Proponents of the proposed legislation have stated that "good faith" 
infringers must be given "certainty" that if their infringements are 
detected, they will not be subject to penalties. And I agree that 
certainty in the markets is essential to the promotion of "Science and 
useful arts." Yet     it is the     current     copyright system that     provides   
certainty.     Where creators exercise exclusive control over their rights   
and enter into voluntary agreements with known clients there is 
certainty all around. All parties understand the terms they've agreed to 
and with whom; and all parties are in a position to monitor mutual 
compliance.
 
By contrast, any legislation that voids an author's exclusive right would 
make it impossible for either creators or their clients to know who, 
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where or on what terms any particular work is, has been or will be 
used by others. This would inflict total chaos in commercial markets. 
It would not only cause economic harm to creators, but to their clients 
across a broad swath of the economy. 
 
On pages 50-51 of its 2015 Report on Orphan Works and Mass 
Digitization, the Copyright Office states that it "takes [such] concerns 
seriously, but does not believe that they outweigh the benefits of 
comprehensive orphan works legislation..." 
 
Benefits? Benefits for whom? Not benefits for artists, who would lose 
their rights, but for infringers who would gain them! 
 
For the sake of guaranteeing certainty to infringers in the secondary 
rights market, the proposed legislation would create perpetual 
uncertainty for creators and their clients in the country's primary 
markets. This would be a total reversal of the principle of copyright as 
expressed in Article 1, Section 8 of the Constitution; and with all due 
respect, a Constitutional provision cannot be reversed legally except 
by means of a Constitutional amendment.
 
Thank you again for the opportunity to express these thoughts.
 
Sincerely, 


Jeff Wack
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September 28, 2015  
 
Ellen Blonder 
91 Woodbine Drive 
Mill Valley, CA94941 
 
 
 
to:  
Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
  
Dear Ms. Pallante and Copyright Office Staff: 
  
Thank you for the opportunity to reply to the initial comments generated by the 
Visual Arts Notice of Inquiry. I have worked since 1970 as a professional 
illustrator, freelancing since 1975, and being able to retain my copyright has been 
essential for me to make a living. I support the comments submitted by the 
Illustrators Partnership regarding the Constitutional issues raised by the 
proposed orphan works legislation. 
  
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our 
work. It is my understanding that those rights cannot be abridged except by a 
Constitutional amendment. Yet the orphan works proposals the Copyright Office 
has recommended to Congress would abridge those rights. I could never again 
enjoy the exclusive right to any work I create if anybody anywhere is allowed to 
exploit it at any time, for any reason (except fair use), without my knowledge or 
consent. Because "orphan works" legislation would not be limited to true 
orphaned work, it would convert every artist's exclusive right to a non-exclusive 
right. That would be a fundamental change to a Constitutional provision and I do 
not think Congress can legally alter the Constitution by means of a statute law. 
  
The Fifth Amendment to the Constitution creates another serious conflict. It 
states that no citizen's private property "shall" be taken by the government for 
public use without "just compensation." The work I create is my private property: 
Article I, Section 8 has established that. So if government lacks the right to 
confiscate it without just compensation, I do not see how it can grant that right en 
masse to the public. 
  
The logic behind the Constitution's Copyright Clause should be self-
evident: no individual can enter into any agreement to sell or license property - 
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or dispose of it in any other fashion - unless he or she owns the property. To 
make the public part owner of every citizen's intellectual property - which is 
effectively what the proposed legislation would do - would make all contracts 
regarding the disposition of that property essentially meaningless. Orphan works 
infringements would therefore nullify millions of private business contracts 
between artists and the clients they've licensed work to.  
  
When individuals knowingly interfere with the contracts or business affairs 
of others, it's called tortious interference and under the law there's a 
remedy for that. But here the interfering party would be the US 
government. Legislative immunity would, of course, exempt lawmakers from 
lawsuits for tortious interference. But by what right can they permit members of 
the public to interfere en masse with the contractual business affairs of each 
other on the slender premise that certain infringers may be ignorant of the 
economic or personal harm they're causing to strangers? 
  
Proponents of the proposed legislation have stated that "good faith" infringers 
must be given "certainty" that if their infringements are detected, they will not be 
subject to penalties. And I agree that certainty in the markets is essential to the 
promotion of "Science and useful arts." Yet it is the current copyright system 
that provides certainty. Where creators exercise exclusive control over their 
rights and enter into voluntary agreements with known clients there is certainty all 
around. All parties understand the terms they've agreed to and with whom; and 
all parties are in a position to monitor mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive right would make it 
impossible for either creators or their clients to know who, where or on what 
terms any particular work is, has been or will be used by others. This would inflict 
total chaos in commercial markets. It would not only cause economic harm to 
creators, but to their clients across a broad swath of the economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the 
Copyright Office states that it "takes [such] concerns seriously, but does not 
believe that they outweigh the benefits of comprehensive orphan works 
legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, 
but for infringers who would gain them!  
  
For the sake of guaranteeing certainty to infringers in the secondary rights 
market, the proposed legislation would create perpetual uncertainty for creators 
and their clients in the country's primary markets. This would be a total reversal 
of the principle of copyright as expressed in Article 1, Section 8 of the 
Constitution; and with all due respect, a Constitutional provision cannot be 
reversed legally except by means of a Constitutional amendment. 
  



http://r20.rs6.net/tn.jsp?f=001XC9C75ADF48UohfECxU2dJ0rbBr6R79JCmTd-xmgWy6uCeRh9sisj8GA3B5wGMMQ2WEf05GAcA6BfH9-UppgvlfUuaq4EIzikKusXJ1BqiywU_J_kd8Ck4bey2x4tFr_mGnESMTLCTWONe-rv7CLXvDBs0-2q3SHWr7troK0ER0MUmlKN8xoFyfyHTsxnwJVDoVMCej8raX60w7_RwJUEg==&c=mhy5j0cUtruhauca_TDRsP-Lxqn42VinE08929_00lCxhxOhzkPy2A==&ch=HBc7l5eJ0UKJ5lRP6hwcO0IDV-BFwzZcM99nmurnPN922aBoa1-A4Q==

http://r20.rs6.net/tn.jsp?f=001XC9C75ADF48UohfECxU2dJ0rbBr6R79JCmTd-xmgWy6uCeRh9sisj6yVmcYGvSJrgCGSnJ2Xf5mbcpxer1uBA6XsUa3c279knqK27ZYzqsHujtn4APRiM6_DIWtGsf249T2Krin3Fs7QrT4FfuFnbfjrEmG15IsVotyS_qA1wHizBQ83mxvNGaWGhV0Txtld1OE8fEzXQ7Q4eoMuvgeKLWr37T_hdf4S&c=mhy5j0cUtruhauca_TDRsP-Lxqn42VinE08929_00lCxhxOhzkPy2A==&ch=HBc7l5eJ0UKJ5lRP6hwcO0IDV-BFwzZcM99nmurnPN922aBoa1-A4Q==





Thank you again for the opportunity to express these thoughts. 
  
Sincerely,  
 
Ellen Blonder 
www.ellenblonder.com 
eblonder@yahoo.com 
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As a disabled artist who subsists on around $135 a month while I fight for my disability and who is also constantly 
battling thieves selling my work without permission, the very last thing I need is an Orphaned Works law. It's difficult 
enough for me to make sure my work isn't going astray without having big money corporations added into the possible 
pool of pugnacious thieves. No thank you! Keep the rights where they belong: with the artists who create it!
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We have had an opportunity to review some of the direct responses and a sampling of 
the general responses. There is broad agreement among the various visual art 
associations that the digital environment, while offering great potential for image 
usage, has also created significant challenges to maintaining an economically viable 
image licensing industry model. These challenges are described in detail in each of the 
responses but in sum include registration burdens, enforcement hurdles, 
impracticability to impossibility of using the DMCA take down process to combat 
infringing uses, the expansion of fair use by the courts and the circumvention of 
licensing by the use of framing. In addition we all agree that the Copyright Office 
should have more autonomy and control over its budget and technology, and note that 
recently the Office's electronic registration system was offline for more than a week 
due to routine maintenance conducted by the Library of Congress. Many of our 
suggestions, such as a copyright small claims court, an API for registrations, and a 
more active role by the Copyright Office, would require a more robust and 
independent Copyright Office ready to lead the 21st century. 


The Digital Media Licensing Association, Inc. ("DMLA") appreciates the opportunity 
to reply to the comments submitted with respect to the initial Notice of Inquiry 
("NOI") concerning copyright protection for visual works. DMLA filed an initial 
response to the NOL 


Dear Register Pallante: 


Copyright Protection for Certain Visual Works: Reply to Responses to 
Notice of Inquiry 
(80 F.R. 23054) (Docket No. 2015-01) 


Re: 


Maria A. Pallante 
Register of Copyrights 
U.S. Copyright Office 
101 Independence Ave., SE 
Washington, DC 20559-6000 


Submitted By Online Submission Procedure 


September 30, 2015 


F: 212 974 8474 


T: 212 974 7474 


41 MADISON A VENUE 


NEW YORK, NY 10010 


COWAN, 


DEBAETS, 


ABRAHAMS& 


SHEPPARD LLP 


NANCY E. WOLFF 


212 974 7474 EXT. 1940 


NWOLFF@CDAS.COM 


www.cdas.com 


BEYERL Y HILLS OFFICE: 


9595 WILSHIRE BLVD, SUITE 900 


BEVERLY HILLS, CA 90212 


• Aow.1m:o IN CA 
t Al.So Amunr.01NCA 


t ALSO AvM1rrr.n IN DC 
O ALSOAo-.tiTT!.DlNCiA 


• Auo AOM1rrw ,,. NJ 
• At.SOAo!.c1mo1NPA 


PHILIP M. COWAN 


( 1943-200 I) 
HOWARD ABRAHAMS 


(1945-1996) 


SPECIAL COUNSEL: 


ALEX GIGANTE 


OF COUNSEL: 


ROBERT I. FREEDMAN 


JERROLD B. GOLD 


MICHAEL J. ZUSSMAN 


DAVIDE. ASHLEY* 


BENJAMIN JAFFE 


BRITTANY L. KAPLAN 


JEFFREY M. LAWHORN* 


MICHAEL K. LEVIN 


MARISSA B. LEWIS* 


JONATHAN H. PERITZ* 


SIMON N. PULMAN*o 


SCOTT J. SHOLDER* 


JOSHUA S. WOLKOFF* 


JEAN ALBERT 


AILEEN ATKINS 


FREDERICK P. BIMBLER 


SUSAN H. BODINE 


ANDREA F. CANNISTRACI 


XAVIER J. CORREA 


TIMOTHY J. DEBAETS 


ROBERT J. EPSTEIN 


DOUGLAS P. JACOBS* 


ELEANOR M. LACKMANt 


ELLIS 8. LEVINE 


STEVEN MASUR 


JANIS C. NELSON• 


JOSHUA B. SESSLER 


J. STEPHEN SHEPPARD + 
MARC H. SIMON 


KENNETH N. SWEZEYt 


NANCY E. WOLFF •*t 







Nancy E. Wolff 
Counsel for 
Digital Media Licensing Association, Inc. 


Respectfully submitted, 


~&#'{ 


We thank you for this opportunity to respond to your NOi and welcome the opportunity to either 
meet with the Copyright Office or respond to additional questions on this important issue. 


We also note that many of the responses submitted by individual artists appear to be based on 
misinformation and do not provide constructive feedback on the specific legal hurdles visual 
artists and members of DMLA face today. 


We disagree with the comments claiming that most imagery displayed online is created by parties 
who do not expect compensation. While there are certainly many snapshots by individuals on 
social media sites, the Internet is enriched by professional imagery used in publications, 
advertisements, and documentary works, among others, that have been licensed to users by 
DMLA members. The Copyright Act is intended to protect these works and provide economic 
incentives for the contributing creators. It is unreasonable that once an image or video is online, 
that it can never be licensed again because of technology measures that allow the display of the 
image for other purposes without licensing. 


Many of the responses from organizations and individuals who use copyrighted visual works 
online mentioned the difficulty in locating copyright owners or their representatives in efforts to 
license works. It is clear that some of the monetary challenges would improve if the ability to 
locate and find rights holders were easier. We do not agree that a mandatory registration system 
should be required to retain copyright benefits. As an industry, the various visual rights 
associations support voluntary registries that take advantage of image recognition technology to 
make it easier for users to contact the appropriate licensor. In particular, the industry supports the 
PLUS image registry. 
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September 25, 2015 
 
 
 
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101Independence Ave. S.E. 
Washington, DC 20559-6000 
 
 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
 
 
Dear Copyright Office Staff: 
 
 
I'm a professional photographer and have been one since graduating high-school in 1985. I'm writing to let you 
know this is my lively hood and must protect my copyright with many others to have a business and put food on 
the table. My copyrights is my most valuable asset, licensing images is how I make a living.  


 


 


 


1. What are the most significant challenges related to monetizing and/or licensing photographs, graphic artworks, 


and/or illustrations?  


 


If the existing copyright law is eroded this would have a significant impact on my ability and others to make a living 


as a creative professional. commercial stock image banks have undermined the markets for creative artists and 


there is every reason to believe that if registration is reintroduced as a condition of protecting our work that the 


new for-profit registries would act the way. 


 


 


2. What are the most significant enforcement challenges for photographers, graphic artists, and/or illustrators?  


 


With the high cost of legal fees it's difficult to enforce copyright unless you can find a lawyer that works on 


percentage's. Making any changes to the existing law would only make this more difficult. I'm against orphan 


works legislation. 


 


 


3. What are the most significant registration challenges for photographers, graphic artists, and/or illustrators?  


 


By shifting this commercial registries this would only put more burden on content creators. More Expense, more 


time. (unpaid) 


 


 


4. What are the most significant challenges or frustrations for those who wish to make legal use of photographs, 


graphic art works, and/or illustrations?  


 


Many educational institutions, non-profit blogs, and individuals use my work considered fair use which I do not 


object to. But most instances are by commercial enterprises that use my work for-profit which I object to. Then 


there's large like companies like Pinterest, Google, and many others hide behind the veil of DMCA to support 


their for-profit enterprises while putting the burden on content creators to police their websites.  
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5. What other issues or challenges should the Office be aware of regarding photographs, graphic artworks, and/or 


illustrations under the Copyright Act?  


 


Companies like Pinterest, Polyvore, Google and many others that use DMCA laws to get free content to support 


their for-profit enterprises. This takes a huge burden on content creators to file DMCA to have content removed. 


 


 


My hope is the Copyright office will stand on the side of the individual and not be swayed by corporate interests. 


Please do not change copyright law as we know it. 


 


 


Regards 


 


 
 
Dan Taylor | Destination360 


3450 E. Russell Road 
Las Vegas,NV 89120 
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July 17, 2015 


 


Maria Pallante 


Register of Copyrights 


U.S. Copyright Office 


101Independence Ave. S.E. 


Washington, DC 20559-6000  


 


RE: Notice of Inquiry, Copyright Office, Library of Congress        


Copyright Protection for Certain Visual Works  (Docket No. 2015-01) 


 


Dear Ms. Pallante and the Copyright Office Staff: 


 


Thank you for this special Notice of Inquiry. We deeply appreciate the opportunity 


you’ve afforded all artists to respond individually to the challenges we face as working 


professionals. In the interest of brevity, we’ll confine these comments to your question 


#5. We trust that our previous comments have already covered questions 1- 4, and as 


those comments are posted on the Copyright Office website, we’ll simply add links to 


them at the end of this letter. 


 


5. What other issues or challenges should the Office be aware of regarding 


photographs, graphic artworks, and/or illustrations under the Copyright Act? 


 


Because Article 1, Section 8 of the Constitution grants authors the exclusive rights to 


their work, it is our understanding that those rights cannot be abridged without a 


constitutional amendment. While we’re sure that the orphan works proposals the 
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Copyright Office has recommended to Congress are well-meaning, in the rough and 


tumble business world where we work, they would effectively abridge those rights. 


That’s because no author (or citizen, for that matter) could ever again enjoy the 


exclusive right to any work he or she creates if any other US citizen anywhere is 


allowed to exploit those same works at any time, for any reason (except fair use), 


without the authors’ knowledge or consent. The orphan works proposals under 


consideration would redefine millions of copyrighted works as orphans on the premise 


that some might be. Yet difficulty on the part of some user to find some author should 


be insufficient grounds for abridging the Constitutional rights of any US citizen. 


 


In addition to being a Constitutional right, copyright law is a business law. This is self-


evident from the language of the Three-Step Test. As you know, Article 9.2 of the 


Berne Convention places strict limits on the scope and reach of a member country’s 


exceptions to an author’s exclusive right. Those exceptions must be limited to certain 


special cases where the reproduction does not conflict with the author’s normal 


exploitation of the work and does not unreasonably prejudice the author’s legitimate 


interests. Orphan works infringements would nullify millions of private business 


contracts between authors and the clients they’ve licensed work to. This would not only 


cause economic harm to the authors, but to their clients as well. How many private 


parties will end up suing each other for breach of contract in hopes of making the other 


party pay for their loss simply because the government itself had passed a private 


property law breaching their contracts? 


 


When individuals knowingly interfere with the contracts or business affairs of others, 


it’s called tortious interference. “Tortious interference is a common law tort allowing a 


claim for damages against a defendant who wrongfully interferes with the plaintiiff’s 


contractual or business relationships.” 1  So in effect, the government would appear to 


                                                   
1 The Legal Information Institute of the Cornell University Law School   
    https://www.law.cornell.edu/wex/tortious_interference 
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be proposing a grant of blanket amnesty in advance to any infringer who interferes with 


the contractual or business relationships of millions of authors, small business owners 


and private parties, so long as the infringer believes he or she is acting in “good faith.” 


Legislative immunity may exempt lawmakers from lawsuits for tortious interference. 


But by what right can they permit members of the public to interfere en masse with the 


contractual business affairs of each other on the slender premise that certain infringers 


may be ignorant of the economic or personal harm they’re causing to strangers? 


 


The work any citizen creates is that citizen’s private property. Article 1, Section 8 has 


established that. And the Fifth Amendment to the Constitution states that a citizen’s 


private property “shall” not be taken by the government without “just 


compensation.” Legal theories aside, it makes little difference in the real world that 


orphan works recommendations would permit infringed authors to “come forward” 


after the fact in an effort to locate their infringers, track them down and either ask for 


payment or file a lawsuit. Once a work has been infringed, no author can successfully 


bargain for more money than the infringer is willing or able to pay. This moots the 


entire issue of “just compensation.” But if government lacks the right to confiscate an 


individual’s property without just compensation, by what mandate can it grant that 


right en masse to the public? 


 


The Copyright Office says that for purposes of orphan works infringement, “there 


should be no distinction as to whether a work is currently being exploited [by the 


author], or whether it was created decades ago.” No difference, perhaps, except to those 


working artists who rely on the licensing of their work – past and present – to make a 


living. Furthermore, since 1978, all authors (and citizens) have relied on the protections 


afforded them by the 1976 Copyright Act. That law provided each author automatic 


copyright protection for his or her work from the moment the work was created. Article 


1, Section 9 of the Constitution states that “No Bill of Attainder or ex post facto Law 


shall be passed” by Congress. Therefore any ex post facto legislation that permits the 
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infringement of work created since 1978 would seem to be abridging yet another 


Constitutional right. 


 


The Copyright Office has proposed that corporate interests be permitted to mass 


digitize the world’s copyrighted work, so long as it is limited to “non-profit educational 


or research purposes.” On its face, this would appear to be a charitable exception to 


Article 1, Section 8. But what provision in the Constitution permits the government to 


make the public a gift of certain citizens’ private property, even for charitable 


purposes? If this would not actually be a Bill of Attainder it would have the same 


effect. In addition, there is no guarantee that if mass digitization is permitted even on 


such narrow grounds, that certain special interests might not soon begin to lobby for a 


redefinition of what constitutes “education” and “research.” Nor does it account for the 


likelihood that various commercial entities will re-organize themselves as legal non-


profits for the specific purpose of infringing. Claiming that you are only supplying 


content for educational or research purposes could be a vast umbrella for sheltering a 


multitude of abuses. 


 


In addition to these risks, mass digitization risks harm to the authors whose work would 


be its target. Many of these artists have had to acquire specialized education and 


develop specialized skills through years of dedicated study and work. Medical, 


architectural, historical and general science illustrators, aviation artists and others are 


all required to produce work that not only meets high artistic standards, but is 


technically accurate as well. To make their work free to others on the premise that it 


serves educational or non-profit interests would rob them of the return on their 


investment of time, money, education and experience. And by permitting others to 


make use of their work as “derivatives,” government risks having the technical aspects 


of that work distorted, and with it, the true educational purposes it would purport to 


further.  


 







I  L  L  U  S  T  R  A  T  O  R  S ’     P  A  R  T  N  E  R  S  H  I  P     O  F     A  M  E  R  I  C  A 
 


ILLUSTRATORS’	  PARTNERSHIP	  	  OF	  AMERICA	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  Page	  5	  –	  Copyright	  Protection	  for	  Certain	  Visual	  Works	  NOI	  


Yet slippery-slope issues aside, in the real world we all know that many of the non-


profit educational and research organizations are among the best-endowed and most 


profitable institutions in the world. A college education is not free. The heads and staffs 


of these institutions rarely work pro bono. Nor are their independent suppliers legally 


obligated to supply their goods and services at their own expense. So why should the 


creators of intellectual property, many of whom are independent contractors with no 


other source of income, be targeted as exceptions? As with the broader aspects of the 


orphan works proposals, we’re afraid that mass digitization, even on these narrow 


grounds, would abridge the basic Constitutional protections cited here and would work 


against the mandate in Article 1, Section 8 for government to “promote [the] useful 


arts.” 


 


Mass digitization would violate every step of the Three-Step Test. By definition it 


would NOT limit exceptions to “certain special cases.” The Copyright Office has 


already acknowledged that. But by violating the first step, it would, by extension, 


violate the other two. There is simply no conceivable way to mass digitize even a 


narrow segment of the world’s intellectual property without prejudicing the economic 


and legitimate interests of at least some rightsholders. Are we to assume, then, that a 


law has passed muster if it only harms some innocent parties and not others?  And 


finally, ”[t]he three-step test may prove to be extremely important if any nations 


attempt to reduce the scope of copyright law, because unless the [World Trade 


Organization] decides that their modifications comply with the test, such states are 


likely to face trade sanctions.” 2 


 


The possibility of trade sanctions by foreign governments would be particularly acute 


in this case because the US proposals would permit the infringement of foreign work by 


American infringers. This would not only oblige non-US artists to file their entire lives’ 
                                                   


2 Entertainment Law Outline, Prof. John Kettle, Rutgers University, Newark, p.11    
   http://www.outlinedepot.com/schooloutlines.aspx?schoolid=182 


 







I  L  L  U  S  T  R  A  T  O  R  S ’     P  A  R  T  N  E  R  S  H  I  P     O  F     A  M  E  R  I  C  A 
 


ILLUSTRATORS’	  PARTNERSHIP	  	  OF	  AMERICA	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  Page	  6	  –	  Copyright	  Protection	  for	  Certain	  Visual	  Works	  NOI	  


work with American for-profit registries or see it potentially orphaned in the US; it 


would compel them to file lawsuits in American courts over infringements that would 


not be legal anywhere else in the world.  


 


We doubt that many foreign artists will be any more able to comply with the 


registration and enforcement provisions proposed for this legislation than would most 


American artists. And it’s unlikely that many of our country’s WTO trading partners 


would look the other way as their citizens are challenged to comply with a law unique 


to the US; especially if that law harms their economic interests in contradiction of 


Berne. These countries would be much more likely to retaliate. 


 


If this were to happen, it is not US lawmakers who would suffer the loss of money and 


rights, nor the corporate lawyers and legal scholars who have lobbied for these changes 


in the law. The victims would be the authors and private citizens whose creative work, 


both professional and private, would have slipped beyond their control and into the 


public domain where it could circulate in various permutations, perhaps forever, with 


an American orphaned work symbol still attached to it. 


 


A decade ago, when orphan works legislation was first proposed, we were told that it 


was necessary so that libraries and museums could digitize their collections of old work 


by unknown authors. We were told this was needed for archival and preservation 


purposes. But last year, at the Copyright Office Roundtables, attorneys for these 


institutions said that recent court decisions expanding the scope of fair use had virtually 


obviated the need for such legislation. 3 So if that’s the case, then the original 


                                                   
3 Comments of Jonathan Band, Library Copyright Alliance; and David Hansen, Digital Library 
Copyright Project, University of California, Berkley School of Law & Law Library, University of North 
Carolina School of Law; Transcript of the Orphan Works and Mass Digitization Roundtables; Session 1: 
“The Need for Legislation in Light of Recent Legal and Technological Developments”; March 10, 2014. 
 
Mr. Band: “[O]ur view for the library community…[is] that the fair use jurisprudence as it has evolved 
over the past 5 to 10 years, certainly since the last [2005] roundtable, has really diminished the need for 
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justification for orphan works legislation has vanished, and the terms of the Shawn 


Bentley Act would seem to serve no other purpose now than to permit the commercial 


infringement of work by living artists. And since that would abridge the Constitutional 


rights of authors guaranteed in Article 1, Section 8, we’re left to wonder what possible 


benefits accrue to society by incentivizing infringement at the expense of creation. 


 


Our position on this subject has not changed since 2006, when we testified before the 


Senate Intellectual Property Subcommittee: 


 


“We believe the orphan works problem can be and should be handled with carefully 


crafted, specific limited exemptions. A limited exemption could be tailored to solve 


family photo restoration and reproduction issues without otherwise gutting artists’ and 


photographers’ copyrights. Usage for genealogy research is probably already covered 


by fair use, but could rate an exemption if necessary. Limited exemptions could be 


                                                                                                                                                              
orphan works legislation. 
 
“We’ve always seen the problem largely as a gatekeeper problem, that the kinds of uses we wanted to 
make have always been fair use, that it was simply a matter of convincing our gatekeepers that it was fair 
use. But now with these recent cases, it’s a lot easier to do that. 
 
“And it’s not just the fair use cases, it’s the combination of the fair use cases plus the eBay decision in 
the Supreme Court concerning the standards for injunctive relief as now it is being applied. That was, of 
course, a patent case. Now its being applied in the copyright context. And so that reduces the problem of 
injunctive relief. And so from that perspective we think that the status quo is a pretty good place.” 
(pp.16-17) 
 
Mr. Hansen “[O]ver the course of the last year we’ve gone around and worked with and had 
conversations with over 150 different libraries and archives of all different varieties, large academic 
libraries, small local public libraries, small historical societies. 
 
“And the general sense that we’ve got from every group that we met with is that there’s increasing 
comfort with relying on fair use as a means of making orphan works available…we’ve heard the same 
rationale from all of those groups that Jonathan just talked about. There’s a strong sense that those uses 
that libraries and archives are making are transformative. And then for orphan works in particular within 
the collections there’s a strong argument that there’s very little market harm.” (pp. 19-
21) http://www.copyright.gov/orphan/transcript/0310LOC.pdf 
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designed for documentary filmmakers as well. Libraries and archives already have 


generous exemptions for their missions. If their missions are changing, they should 


abide by commercial usage of copyrights, instead of forcing authors to subsidize their 


for-profit ventures.” 4 


 


Once again we thank the Copyright Office for issuing this special Notice of Inquiry; 


and we ask you to please recommend to Congress that the House Judiciary 


Subcommittee conduct further hearings to take the direct testimony of artists, both 


visual artists and others, regarding the challenges that all creative authors face in the 


digital era.   


 


Respectfully submitted, 


 
Brad Holland, on behalf of my colleagues and of any visual artist who shares the 


concerns expressed here. 


  
Our responses to questions 1-4 are embodied in these previous comments: 
 
Remedies for Copyright Small Claims January 17, 2012:  
http://www.copyright.gov/docs/smallclaims/comments/27_ipa.pdf 
 
Orphan Works and Mass Digitization, Initial Comments February 3, 
2013: http://copyright.gov/orphan/comments/noi_10222012/Illustrators-Partnership-
America.pdf 
 
Orphan Works and Mass Digitization, Reply Comments March 6, 
2013: http://copyright.gov/orphan/comments/noi_11302012/IPA.pdf 
 
Orphan Works and Mass Digitization, Additional Comments, May 21, 
2014: http://copyright.gov/orphan/comments/Docket2012_12/American-Society-of-
Illustrators-Partnership%28ASIP%29.pdf 


                                                   
4 Senate Testimony of Brad Holland, Illustrators’ Partnership of America, April 6, 2006. 


       http://www.judiciary.senate.gov/imo/media/doc/Holland%20Testimony%20040606.pdf 








Keith Negley
55 Deer Run Ln.


Bellingham, Wa 98229
keithnegley.com


keith@keithnegley.com 
October 1, 2015


Maria Pallante, Register of Copyrights
US Copyright Office
101 Independence Ave. S.E.
Washington, DC 20559-6000


RE: Notice of Inquiry, Copyright Office, Library of Congress
Copyright Protection for Certain Visual Works (Docket No. 2015-01)


Dear Ms. Pallante and Copyright Office Staff:


Thank you for the opportunity to reply to the initial comments generated by the Visual Arts Notice of Inquiry. As a working artist/illustrator, I sup-
port the comments submitted by the Illustrators Partnership regarding the Constitutional issues raised by the proposed orphan works legislation.


Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It is my understanding that those rights cannot be abridged 
except by a Constitutional amendment. Yet the orphan works proposals the Copyright Office has recommended to Congress would abridge those 
rights. I could never again enjoy the exclusive right to any work I create if anybody anywhere is allowed to exploit it at any time, for any reason 
(except fair use), without my knowledge or consent. Because “orphan works” legislation would not be limited to true orphaned work, it would 
degrade every artist’s exclusive right to a non-exclusive right. That would be a fundamental change to a Constitutional provision and I do not think 
Congress can legally alter the Constitution by means of a statute law.


The Fifth Amendment to the Constitution creates another serious conflict. It states that no citizen’s private property “shall” be taken by the 
government for public use without “just compensation.” The work I create is my private property: Article I, Section 8 has established that. So if 
government lacks the right to confiscate it without just compensation, I do not see how it can grant that right en masse to the public.


The logic behind the Constitution’s Copyright Clause should be self-evident: no individual can enter into any agreement to sell or license property 
– or dispose of it in any other fashion – unless he or she owns the property. To make the public part owner of every citizen’s intellectual proper-
ty – which is effectively what the proposed legislation would do – would make all contracts regarding the disposition of that property essentially 
meaningless. Orphan works infringements would therefore nullify millions of private business contracts between artists and the clients they’ve 
licensed work to.


When individuals knowingly interfere with the contracts or business affairs of others, it’s called tortious interference and under the law there’s a 
remedy for that. But here the interfering party would be the US government. Legislative immunity would, of course, exempt lawmakers from law-
suits for tortious interference. But by what right can they permit members of the public to interfere en masse with the contractual business affairs 
of each other on the slender premise that certain infringers may be ignorant of the economic or personal harm they’re causing to strangers?


Proponents of the proposed legislation have stated that “good faith” infringers must be given “certainty” that if their infringements are detected, 
they will not be subject to penalties. And I agree that certainty in the markets is essential to the promotion of “Science and useful arts.” Yet it is the 
current copyright system that provides certainty. Where creators exercise exclusive control over their rights and enter into voluntary agreements 
with known clients there is certainty all around. All parties understand the terms they’ve agreed to and with whom; and all parties are in a position 
to monitor mutual compliance.


By contrast, any legislation that voids an author’s exclusive right would make it impossible for either creators or their clients to know who, where 
or on what terms any particular work is, has been or will be used by others. This would inflict total chaos in commercial markets. It would not only 
cause economic harm to creators, but to their clients across a broad swath of the economy.


On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the Copyright Office states that it “takes [such] concerns seriously, 
but does not believe that they outweigh the benefits of comprehensive orphan works legislation...”


Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for infringers who would gain them!


For the sake of guaranteeing certainty to the sub-class of infringers in the secondary rights market, the proposed legislation would create per-
petual uncertainty for creators and their clients in the country’s primary markets. This would be a total reversal of the principle of copyright as 
expressed in Article 1, Section 8 of the Constitution; and with all due respect, a Constitutional provision cannot be reversed legally except by 
means of a Constitutional amendment.


Thank you again for the opportunity to express these thoughts.


Sincerely,


Keith Negley








 


 


 
 


  
September 28, 2015  
  
Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
  
Dear Ms. Pallante and Copyright Office Staff: 
  
Thank you for the opportunity to reply to the initial comments generated 
by the Visual Arts Notice of Inquiry. As a working artist/illustrator, I 
support the comments submitted by the Illustrators Partnership regarding 
the Constitutional issues raised by the proposed orphan works legislation. 
  
Article 1, Section 8 of the Constitution grants artists the exclusive 
rights to our work. It is my understanding that those rights cannot be 
abridged except by a Constitutional amendment. Yet the orphan works 
proposals the Copyright Office has recommended to Congress would 
abridge those rights. I could never again enjoy the exclusive right to any 
work I create if anybody anywhere is allowed to exploit it at any time, for 
any reason (except fair use), without my knowledge or consent. Because 
"orphan works" legislation would not be limited to true orphaned work, it 
would convert every artist's exclusive right to a non-exclusive right. That 
would be a fundamental change to a Constitutional provision and I do not 
think Congress can legally alter the Constitution by means of a statute 
law. 
  
The Fifth Amendment to the Constitution creates another serious 
conflict. It states that no citizen's private property "shall" be taken by the 
government for public use without "just compensation." The work I create 
is my private property: Article I, Section 8 has established that. So if 
government lacks the right to confiscate it without just compensation, I do 
not see how it can grant that right en masse to the public. 
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The logic behind the Constitution's Copyright Clause should be self-
evident: no individual can enter into any agreement to sell or license 
property - or dispose of it in any other fashion - unless he or she owns the 
property. To make the public part owner of every citizen's intellectual 
property - which is effectively what the proposed legislation would do - 
would make all contracts regarding the disposition of that property 
essentially meaningless. Orphan works infringements would therefore 
nullify millions of private business contracts between artists and the 
clients they've licensed work to.  
  
When individuals knowingly interfere with the contracts or business 
affairs of others, it's called tortious interference and under the law 
there's a remedy for that. But here the interfering party would be the 
US government. Legislative immunity would, of course, exempt 
lawmakers from lawsuits for tortious interference. But by what right can 
they permit members of the public to interfere en masse with the 
contractual business affairs of each other on the slender premise that 
certain infringers may be ignorant of the economic or personal harm 
they're causing to strangers? 
  
Proponents of the proposed legislation have stated that "good faith" 
infringers must be given "certainty" that if their infringements are 
detected, they will not be subject to penalties. And I agree that certainty in 
the markets is essential to the promotion of "Science and useful 
arts." Yet it is the current copyright system that provides certainty. Where 
creators exercise exclusive control over their rights and enter into 
voluntary agreements with known clients there is certainty all 
around. All parties understand the terms they've agreed to and with 
whom; and all parties are in a position to monitor mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive right would 
make it impossible for either creators or their clients to know who, where 
or on what terms any particular work is, has been or will be used by 
others. This would inflict total chaos in commercial markets. It would not 
only cause economic harm to creators, but to their clients across a broad 
swath of the economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and Mass 
Digitization, the Copyright Office states that it "takes [such] concerns 
seriously, but does not believe that they outweigh the benefits of 
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comprehensive orphan works legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who would lose their 
rights, but for infringers who would gain them!  
  
For the sake of guaranteeing certainty to infringers in the secondary rights 
market, the proposed legislation would create perpetual uncertainty for 
creators and their clients in the country's primary markets. This would be 
a total reversal of the principle of copyright as expressed in Article 1, 
Section 8 of the Constitution; and with all due respect, a Constitutional 
provision cannot be reversed legally except by means of a Constitutional 
amendment. 
  
Thank you again for the opportunity to express these thoughts. 
  
Sincerely,  
Barbara Cook 
Barbara Cook Photography 
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September 30, 2015 
 
Maria Pallante, Register of Copyrights 
US Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01)
 
Dear Ms. Pallante and Copyright Office Staff:
 
Thank you for the opportunity to reply to the initial comments 
submitted to the Visual Arts Notice of Inquiry. As a working artist/
illustrator, I support the comments submitted by the Illustrators 
Partnership regarding the Constitutional issues raised by the proposed 
orphan works legislation. I believe Article 1, Section 8 of the 
Constitution grants artists the exclusive rights to our own work. Your 
proposal has to ignore this fact or twist language into knots to try 
and get around it. The proposal offers a method for infringers to 
confiscate our work without just compensation. The possible hoops 
proposed for keeping infringement from happening do not appear to 
reflect the real world. As a number of the comments show, the artists 
can think of numerous ways to avoid them.  


Conversely the vast majority of the comments indicate an economic and 
time expense burden that is not possible to meet in the real world 
while remaining in the business of making images.


The 2600+ comments are 10 to 1 against these proposals, which seems to 
put the lie to suggestions in your proposal that there is a large need 
for reform.


The organization of the comments by your staff, into those that 
respond directly to your request and general comments on the proposal, 
seems to be very haphazard. I found many comments directly addressing 
your questions in the large group of general comments. I hope you will 
fix this before making any characterization of the comments.


There seem to be a large number of comments on the burden placed on 
artists in the current system of copyright, if they hope to fully 
protect their art with real world enforcement of their economic 
rights. All negative comments seem to foresee even larger economic 
burdens under the proposed changes. Including the inability to make 
enforceable contracts and potential liability and cost in the courts 
for protecting those contracts in the free-for-all of an internet-
based market where rules are routinely ignored.


The comments suggest that inverting the marketplace dynamic, placing 
the burden of stopping infringement on the artist/owner (even 







inadvertent infringement), means much higher expense and legal 
exposure. In essence you are proposing to kill the marketplace that 
generates the thing copyright law is meant to protect and encourage.


The comments suggest that the artist community does not place a lot of 
trust in the potentially large private firms that would be heavily 
intertwined in a new copyrights identification system. They feel a 
conflict of interest will likely exist, or that they will be forced to 
pay even more exorbitant fees than currently exist. Many comments 
suggest that the Copyright Office should properly fund and develop a 
public system for visually finding/matching visual images. And that 
this should be a opt-in system that allows the owner to control 
copyright use, as the Constitution requires.


Some comments point out that current Fair Use law and court rulings 
covers the needs of most anyone who is using images in commentary or 
archival purposes. This leaves only those who are interested in 
profiting from the work of others without fair compensation. If they 
are unable to identify the owner of copyright, or determine it is 
public domain, they are free to commission new images that they can 
profit from. So there is not a significant block to the Market for 
those interested in fair play, as suggested by your proposal.


The curent practice of Work-for-Hire also seems to get a fair amount 
of comment as another example of curtailing the artist's ability to 
have negotiating power in the marketplace, similar in process to your 
proposal (another reduction of artist's market power to negotiate fair 
compensation). The visual marketplace is already one to the most 
capitalistic free-enterprises in the whole country, and artists have 
suffered from lack of negotiation power for a long time (as evidenced 
by a lack of inflation in pricing). If you are to get visual copyright 
owners onboard with a change to the law, you need legislation that re-
balances this market power and marketing expense to reflect a real 
world improvement to our ability to run a business and make a profit. 
This is done by respecting the rights of ownership to the things we 
create, and not twist law to give advantage to those that want to take 
it from us.


Thank you again for the opportunity to express these thoughts.
 
Sincerely, 


Theophilus Britt Griswold
Annapolis, MD
bgriswold@brittgriswold.com








September 28, 2015  
  
Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
  
Dear Ms. Pallante and Copyright Office Staff: 
  
Thank you for the opportunity to reply to the initial comments generated by the 
Visual Arts Notice of Inquiry. As a working artist/illustrator, I support the comments 
submitted by the Illustrators Partnership regarding the Constitutional issues raised 
by the proposed orphan works legislation. 
  
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our 
work. It is my understanding that those rights cannot be abridged except by a 
Constitutional amendment. Yet the orphan works proposals the Copyright Office has 
recommended to Congress would abridge those rights. I could never again enjoy the 
exclusive right to any work I create if anybody anywhere is allowed to exploit it at 
any time, for any reason (except fair use), without my knowledge or consent. 
Because "orphan works" legislation would not be limited to true orphaned work, it 
would convert every artist's exclusive right to a non-exclusive right. That would be a 
fundamental change to a Constitutional provision and I do not think Congress can 
legally alter the Constitution by means of a statute law. 
  
The Fifth Amendment to the Constitution creates another serious conflict. It states 
that no citizen's private property "shall" be taken by the government for public use 
without "just compensation." The work I create is my private property: Article I, 
Section 8 has established that. So if government lacks the right to confiscate it 
without just compensation, I do not see how it can grant that right en masse to the 
public. 
  
The logic behind the Constitution's Copyright Clause should be self-evident: no 
individual can enter into any agreement to sell or license property - or dispose of it 
in any other fashion - unless he or she owns the property. To make the public part 
owner of every citizen's intellectual property - which is effectively what the 
proposed legislation would do - would make all contracts regarding the disposition 
of that property essentially meaningless. Orphan works infringements would 
therefore nullify millions of private business contracts between artists and the 
clients they've licensed work to.  
  
When individuals knowingly interfere with the contracts or business affairs of 
others, it's called tortious interference and under the law there's a remedy for 
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that. But here the interfering party would be the US government. Legislative 
immunity would, of course, exempt lawmakers from lawsuits for tortious 
interference. But by what right can they permit members of the public to interfere 
en masse with the contractual business affairs of each other on the slender premise 
that certain infringers may be ignorant of the economic or personal harm they're 
causing to strangers? 
  
Proponents of the proposed legislation have stated that "good faith" infringers must 
be given "certainty" that if their infringements are detected, they will not be subject 
to penalties. And I agree that certainty in the markets is essential to the promotion 
of "Science and useful arts." Yet it is the current copyright system that provides 
certainty. Where creators exercise exclusive control over their rights and enter into 
voluntary agreements with known clients there is certainty all around. All parties 
understand the terms they've agreed to and with whom; and all parties are in a 
position to monitor mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive right would make it 
impossible for either creators or their clients to know who, where or on what terms 
any particular work is, has been or will be used by others. This would inflict total 
chaos in commercial markets. It would not only cause economic harm to creators, 
but to their clients across a broad swath of the economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the 
Copyright Office states that it "takes [such] concerns seriously, but does not believe 
that they outweigh the benefits of comprehensive orphan works legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, 
but for infringers who would gain them!  
  
For the sake of guaranteeing certainty to infringers in the secondary rights market, 
the proposed legislation would create perpetual uncertainty for creators and their 
clients in the country's primary markets. This would be a total reversal of the 
principle of copyright as expressed in Article 1, Section 8 of the Constitution; and 
with all due respect, a Constitutional provision cannot be reversed legally except by 
means of a Constitutional amendment. 
  
Thank you again for the opportunity to express these thoughts. 
  
Sincerely,  
 


 
Ross MacDonald 
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September 28, 2015 
  
 US Copyright Office, Library of Congress 
Comments regarding: 
[Docket No. 2015–01] 
Copyright Protection for Certain Visual 
  
Ladies and Gentlemen: 
  
Since 1978, my business partner, Rob Wood, and I have owned and operated Wood Ronsaville 
Harlin, Inc. as an illustration and graphic design studio.  Over the years we have nurtured artists 
and created a work atmosphere conducive to creating outstanding illustrations for a wide range of 
national clients.  Starting out we have signed “work for hire” agreements because the client 
would say…”either sign this or we’ll find someone else who will.”  In the beginning, both Rob 
and I were the sole support of our families and we needed every dollar we could earn.  So, we 
signed.   We have also found illegitimate uses of our work (not “work for hire”) by clients who 
certainly knew better.  Their answer was: “Oops you found us, now we’ll pay.”  
  
Over the years, we have not been able to financially register every piece of art from our studio. 
We felt that we were somewhat protected under the 1976 law.  However, the proposed changes 
would incur cost and time, which would exceed any profit we would make from the original 
piece.  Frankly, “Orphaned Work” just means that the “looker” wasn’t willing to look very far to 
determine the actual author of the image.  Many times we can blame our clients who remove our 
name from the piece or simply say, “the credit line was accidentally left off.” 
  
I have read over the many letters written by artists, etc., to your office voicing their feelings about 
the proposed changes to the Copyright Law.  Every one of the letters all said basically the same 
thing.  I cannot write any better than the letters you have received.  They are thoughtfully written 
and express the same views that I have.  
  
I urge you to read each and every letter from the established artist to the beginner.  The notion 
that “starving artists” work to fulfill some inner desire sounds indeed romantic; but the reality is 
that we work to earn a living and support a family.  Don’t make it any harder than it already is. 
  
Sincerely, 
 
 
 
Pamela Ronsaville, President 
 
 
 
 


 








September 30, 2015 
 
Maria Pallante  
Register of Copyrights  
U.S. Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
 
RE: Notice of Inquiry, Copyright Office, Library of Congress  
 
Copyright Protection for Certain Visual Works (Docket No. 2015-01)  
 
 
Dear Ms. Pallante and the Copyright Office Staff:  
 
Thank you for this special Notice of Inquiry which allows me the opportunity to respond to the 
challenges I personally face as a “Doing Business As,” self-employed medical illustrator. 
 
With respect to your question: What other issues or challenges should the 
Office be aware of regarding photographs, graphic artworks, and/or 
illustrations under the Copyright Act? 
 
Artwork, while vital to any form of media, is frankly not valued commensurate with the time 
necessary to create a unique piece of art. As artists, we are somewhat resigned to this 
devaluation in our work, with the understanding that as the rightful owners of that work, we 
may re-purpose it, or charge for its future use, unless we have willingly assigned copyright to 
another entity. It is the choice to be “willing to assign copyright elsewhere” that is the part of 
the equation that will be further denied with Orphan Works legislation, and is what drives me 
to share my experiences today. 
 
Along with the fact that artists should be recognized as the owners of their own work, perhaps 
there are two supportive systemic changes that need to occur to ensure copyright is enforced.  
 
1) As one who has sought to copyright work, not only is the paperwork time-consuming, the 
registration fee per work can also be prohibitive when added up. While this is not part of the 
current legislative issue, streamlining/simplifying the process, and even giving bulk rate discounts 
for registering copyright on work, may help to greatly reduce the number of orphan works out 
there. 
 







2) Leaving permissions to use work in the hands of the artists can be a much simpler, 
streamlined, and less costly solution. This can only take place if the copyright law was much 
simplified to state that if an artist creates something, s/he retains copyright over his/her lifetime.  
 
Organizations like Scientific American, for example, who believe their artists’ should retain 
copyright and uphold this view by sending the requestor directly to the artist for permissions, 
set an example for how obtaining permissions can be a smooth process. When a request comes 
in, they provide the e-mail for that artist to the requestor, who then asks the artist directly to 
obtain permission. Fee scales at the discretion of the artist can be surprisingly lower, if at all 
existent, when compared to rates charged by a publishing company or corporation.  
 
Personally, I do not charge a fee to use my work for academic/presentation purposes; 
otherwise my fee is based on a percentage of the cost charged for the work which is well 
below industry standards. But the revenue stream generated by permissions is not even that 
important to me. What is problematic is my inability to use my own work, when I have been 
obliged to transfer copyright for the simple privilege of working with a company. People will 
always say I can choose to say no and lose the work, but this is not a true choice when it 
comes to every person’s reality, where there are very real and regular expenses that must be 
met. Could there not in future be an overhaul in the laws regarding artists’ rights to streamline 
the entire process, strip out third parties, and simply allow for artists to be able to own their 
own work? Is that truly so wrong a concept? 
 
Thank you for the opportunity to voice my opinion.  
 
Respectfully submitted, 
Alice C. Kitterman, Medical Illustrator and Owner 
A.Y. Chen Illustration & Design 
www.aliceychen.com 
www.centipededragon.weebly.com 
https://vimeo.com/user13507144 
 








September 30, 2015  
  
Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
  
Dear Ms. Pallante and Copyright Office Staff: 
  
Thank you for the opportunity to reply to the initial comments generated by the 
Visual Arts Notice of Inquiry. As a working artist/illustrator, I support the 
comments submitted by the Illustrators Partnership regarding the Constitutional 
issues raised by the proposed orphan works legislation. 
  
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our 
work. It is my understanding that those rights cannot be abridged except by a 
Constitutional amendment. Yet the orphan works proposals the Copyright Office 
has recommended to Congress would abridge those rights. I could never again 
enjoy the exclusive right to any work I create if anybody anywhere is allowed to 
exploit it at any time, for any reason (except fair use), without my knowledge or 
consent. Because "orphan works" legislation would not be limited to true 
orphaned work, it would convert every artist's exclusive right to a non-exclusive 
right. That would be a fundamental change to a Constitutional provision and I do 
not think Congress can legally alter the Constitution by means of a statute law. 
  
The Fifth Amendment to the Constitution creates another serious conflict. It 
states that no citizen's private property "shall" be taken by the government for 
public use without "just compensation." The work I create is my private property: 
Article I, Section 8 has established that. So if government lacks the right to 
confiscate it without just compensation, I do not see how it can grant that right en 
masse to the public. 
  
The logic behind the Constitution's Copyright Clause should be self-
evident: no individual can enter into any agreement to sell or license property - 
or dispose of it in any other fashion - unless he or she owns the property. To 
make the public part owner of every citizen's intellectual property - which is 
effectively what the proposed legislation would do - would make all contracts 
regarding the disposition of that property essentially meaningless. Orphan works 
infringements would therefore nullify millions of private business contracts 
between artists and the clients they've licensed work to.  
  
When individuals knowingly interfere with the contracts or business affairs 
of others, it's called tortious interference and under the law there's a 
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remedy for that. But here the interfering party would be the US 
government. Legislative immunity would, of course, exempt lawmakers from 
lawsuits for tortious interference. But by what right can they permit members of 
the public to interfere en masse with the contractual business affairs of each 
other on the slender premise that certain infringers may be ignorant of the 
economic or personal harm they're causing to strangers? 
  
Proponents of the proposed legislation have stated that "good faith" infringers 
must be given "certainty" that if their infringements are detected, they will not be 
subject to penalties. And I agree that certainty in the markets is essential to the 
promotion of "Science and useful arts." Yet it is the current copyright system 
that provides certainty. Where creators exercise exclusive control over their 
rights and enter into voluntary agreements with known clients there is certainty all 
around. All parties understand the terms they've agreed to and with whom; and 
all parties are in a position to monitor mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive right would make it 
impossible for either creators or their clients to know who, where or on what 
terms any particular work is, has been or will be used by others. This would inflict 
total chaos in commercial markets. It would not only cause economic harm to 
creators, but to their clients across a broad swath of the economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the 
Copyright Office states that it "takes [such] concerns seriously, but does not 
believe that they outweigh the benefits of comprehensive orphan works 
legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, 
but for infringers who would gain them!  
  
For the sake of guaranteeing certainty to infringers in the secondary rights 
market, the proposed legislation would create perpetual uncertainty for creators 
and their clients in the country's primary markets. This would be a total reversal 
of the principle of copyright as expressed in Article 1, Section 8 of the 
Constitution; and with all due respect, a Constitutional provision cannot be 
reversed legally except by means of a Constitutional amendment. 
  
Thank you again for the opportunity to express these thoughts. 
  
Sincerely,  
Barbara Nessim 
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September 29, 2015  
  
Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-
01) 
  
Dear Ms. Pallante and Copyright Office Staff: 
  
Thank you for the opportunity to reply to the initial comments 
generated by the Visual Arts Notice of Inquiry. As a working 
artist/illustrator, I support the comments submitted by the 
Illustrators Partnership regarding the Constitutional issues raised 
by the proposed orphan works legislation. 
  
Article 1, Section 8  of the Constitution grants artists 
the exclusive rights to our work. It is my understanding that those 
rights cannot be abridged except by a Constitutional amendment. 
Yet the orphan works proposals the Copyright Office has 
recommended to Congress would abridge those rights. I could 
never again enjoy the exclusive right to any work I create if 
anybody anywhere is allowed to exploit it at any time, for any 
reason (except fair use), without my knowledge or consent. 
Because "orphan works" legislation would not be limited to true 
orphaned work, it would convert every artist's exclusive right to a 
non-exclusive right. That would be a fundamental change to a 
Constitutional provision and I do not think Congress can legally 
alter the Constitution by means of a statute law. 
  
The Fifth Amendment to the Constitution creates another 
serious conflict. It states that no citizen's private property "shall" 







be taken by the government for public use without "just 
compensation." The work I create is my private property: Article I, 
Section 8 has established that. So if government lacks the right to 
confiscate it without just compensation, I do not see how it can 
grant that right en masse to the public. 
  
The logic behind the Constitution's Copyright Clause should 
be self-evident:  no individual can enter into any agreement to 
sell or license property - or dispose of it in any other fashion - 
unless he or she owns the property. To make the public part 
owner of every citizen's intellectual property - which is effectively 
what the proposed legislation would do - would make all contracts 
regarding the disposition of that property essentially 
meaningless.  Orphan works infringements would therefore nullify 
millions of private business contracts between artists and the 
clients they've licensed work to.  
  
When individuals knowingly interfere with the contracts or 
business affairs of others, it's called tortious interference 
and under the law there's a remedy for that. But here the 
interfering party would be the US government.  Legislative 
immunity would, of course, exempt lawmakers from lawsuits for 
tortious interference. But by what right can they permit members 
of the public to interfere en masse with the contractual business 
affairs of each other on the slender premise that certain infringers 
may be ignorant of the economic or personal harm they're 
causing to strangers? 


  
Proponents of the proposed legislation have stated that "good 
faith" infringers must be given "certainty" that if their infringements 
are detected, they will not be subject to penalties. And I agree that 
certainty in the markets is essential to the promotion of "Science 
and useful arts." Yet it is the current copyright system 
that provides certainty. Where creators exercise exclusive control 
over their rights and enter into voluntary agreements with known 







clients there is certainty all around. All parties understand the 
terms they've agreed to and with whom; and all parties are in a 
position to monitor mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive 
right would make it impossible for either creators or their clients to 
know who, where or on what terms any particular work is, has 
been or will be used by others. This would inflict total chaos in 
commercial markets. It would not only cause economic harm to 
creators, but to their clients across a broad swath of the 
economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and Mass 
Digitization, the Copyright Office states that it "takes [such] 
concerns seriously, but does not believe that they outweigh the 
benefits of comprehensive orphan works legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who would 
lose their rights, but for infringers who would gain them!  
  
For the sake of guaranteeing certainty to infringers in the 
secondary rights market, the proposed legislation would create 
perpetual uncertainty for creators and their clients in the country's 
primary markets. This would be a total reversal of the principle of 
copyright as expressed in Article 1, Section 8 of the Constitution; 
and with all due respect, a Constitutional provision cannot be 
reversed legally except by means of a Constitutional amendment. 
  
Thank you again for the opportunity to express these thoughts. 
  
Sincerely 
 
 
Craig A. Luce 
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July 17, 2015 


 


Maria Pallante 


Register of Copyrights 


U.S. Copyright Office 


101Independence Ave. S.E. 


Washington, DC 20559-6000  


 


RE: Notice of Inquiry, Copyright Office, Library of Congress        


Copyright Protection for Certain Visual Works  (Docket No. 2015-01) 


 


Dear Ms. Pallante and the Copyright Office Staff: 


 


Thank you for this special Notice of Inquiry. We deeply appreciate the opportunity 


you’ve afforded all artists to respond individually to the challenges we face as working 


professionals. In the interest of brevity, we’ll confine these comments to your question 


#5. We trust that our previous comments have already covered questions 1- 4, and as 


those comments are posted on the Copyright Office website, we’ll simply add links to 


them at the end of this letter. 


 


5. What other issues or challenges should the Office be aware of regarding 


photographs, graphic artworks, and/or illustrations under the Copyright Act? 


 


Because Article 1, Section 8 of the Constitution grants authors the exclusive rights to 


their work, it is our understanding that those rights cannot be abridged without a 


constitutional amendment. While we’re sure that the orphan works proposals the 
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Copyright Office has recommended to Congress are well-meaning, in the rough and 


tumble business world where we work, they would effectively abridge those rights. 


That’s because no author (or citizen, for that matter) could ever again enjoy the 


exclusive right to any work he or she creates if any other US citizen anywhere is 


allowed to exploit those same works at any time, for any reason (except fair use), 


without the authors’ knowledge or consent. The orphan works proposals under 


consideration would redefine millions of copyrighted works as orphans on the premise 


that some might be. Yet difficulty on the part of some user to find some author should 


be insufficient grounds for abridging the Constitutional rights of any US citizen. 


 


In addition to being a Constitutional right, copyright law is a business law. This is self-


evident from the language of the Three-Step Test. As you know, Article 9.2 of the 


Berne Convention places strict limits on the scope and reach of a member country’s 


exceptions to an author’s exclusive right. Those exceptions must be limited to certain 


special cases where the reproduction does not conflict with the author’s normal 


exploitation of the work and does not unreasonably prejudice the author’s legitimate 


interests. Orphan works infringements would nullify millions of private business 


contracts between authors and the clients they’ve licensed work to. This would not only 


cause economic harm to the authors, but to their clients as well. How many private 


parties will end up suing each other for breach of contract in hopes of making the other 


party pay for their loss simply because the government itself had passed a private 


property law breaching their contracts? 


 


When individuals knowingly interfere with the contracts or business affairs of others, 


it’s called tortious interference. “Tortious interference is a common law tort allowing a 


claim for damages against a defendant who wrongfully interferes with the plaintiiff’s 


contractual or business relationships.” 1  So in effect, the government would appear to 


                                                   
1 The Legal Information Institute of the Cornell University Law School   
    https://www.law.cornell.edu/wex/tortious_interference 
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be proposing a grant of blanket amnesty in advance to any infringer who interferes with 


the contractual or business relationships of millions of authors, small business owners 


and private parties, so long as the infringer believes he or she is acting in “good faith.” 


Legislative immunity may exempt lawmakers from lawsuits for tortious interference. 


But by what right can they permit members of the public to interfere en masse with the 


contractual business affairs of each other on the slender premise that certain infringers 


may be ignorant of the economic or personal harm they’re causing to strangers? 


 


The work any citizen creates is that citizen’s private property. Article 1, Section 8 has 


established that. And the Fifth Amendment to the Constitution states that a citizen’s 


private property “shall” not be taken by the government without “just 


compensation.” Legal theories aside, it makes little difference in the real world that 


orphan works recommendations would permit infringed authors to “come forward” 


after the fact in an effort to locate their infringers, track them down and either ask for 


payment or file a lawsuit. Once a work has been infringed, no author can successfully 


bargain for more money than the infringer is willing or able to pay. This moots the 


entire issue of “just compensation.” But if government lacks the right to confiscate an 


individual’s property without just compensation, by what mandate can it grant that 


right en masse to the public? 


 


The Copyright Office says that for purposes of orphan works infringement, “there 


should be no distinction as to whether a work is currently being exploited [by the 


author], or whether it was created decades ago.” No difference, perhaps, except to those 


working artists who rely on the licensing of their work – past and present – to make a 


living. Furthermore, since 1978, all authors (and citizens) have relied on the protections 


afforded them by the 1976 Copyright Act. That law provided each author automatic 


copyright protection for his or her work from the moment the work was created. Article 


1, Section 9 of the Constitution states that “No Bill of Attainder or ex post facto Law 


shall be passed” by Congress. Therefore any ex post facto legislation that permits the 







I  L  L  U  S  T  R  A  T  O  R  S ’     P  A  R  T  N  E  R  S  H  I  P     O  F     A  M  E  R  I  C  A 
 


ILLUSTRATORS’*PARTNERSHIP**OF*AMERICA**************************************************Page*4*–*Copyright*Protection*for*Certain*Visual*Works*NOI*


infringement of work created since 1978 would seem to be abridging yet another 


Constitutional right. 


 


The Copyright Office has proposed that corporate interests be permitted to mass 


digitize the world’s copyrighted work, so long as it is limited to “non-profit educational 


or research purposes.” On its face, this would appear to be a charitable exception to 


Article 1, Section 8. But what provision in the Constitution permits the government to 


make the public a gift of certain citizens’ private property, even for charitable 


purposes? If this would not actually be a Bill of Attainder it would have the same 


effect. In addition, there is no guarantee that if mass digitization is permitted even on 


such narrow grounds, that certain special interests might not soon begin to lobby for a 


redefinition of what constitutes “education” and “research.” Nor does it account for the 


likelihood that various commercial entities will re-organize themselves as legal non-


profits for the specific purpose of infringing. Claiming that you are only supplying 


content for educational or research purposes could be a vast umbrella for sheltering a 


multitude of abuses. 


 


In addition to these risks, mass digitization risks harm to the authors whose work would 


be its target. Many of these artists have had to acquire specialized education and 


develop specialized skills through years of dedicated study and work. Medical, 


architectural, historical and general science illustrators, aviation artists and others are 


all required to produce work that not only meets high artistic standards, but is 


technically accurate as well. To make their work free to others on the premise that it 


serves educational or non-profit interests would rob them of the return on their 


investment of time, money, education and experience. And by permitting others to 


make use of their work as “derivatives,” government risks having the technical aspects 


of that work distorted, and with it, the true educational purposes it would purport to 


further.  
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Yet slippery-slope issues aside, in the real world we all know that many of the non-


profit educational and research organizations are among the best-endowed and most 


profitable institutions in the world. A college education is not free. The heads and staffs 


of these institutions rarely work pro bono. Nor are their independent suppliers legally 


obligated to supply their goods and services at their own expense. So why should the 


creators of intellectual property, many of whom are independent contractors with no 


other source of income, be targeted as exceptions? As with the broader aspects of the 


orphan works proposals, we’re afraid that mass digitization, even on these narrow 


grounds, would abridge the basic Constitutional protections cited here and would work 


against the mandate in Article 1, Section 8 for government to “promote [the] useful 


arts.” 


 


Mass digitization would violate every step of the Three-Step Test. By definition it 


would NOT limit exceptions to “certain special cases.” The Copyright Office has 


already acknowledged that. But by violating the first step, it would, by extension, 


violate the other two. There is simply no conceivable way to mass digitize even a 


narrow segment of the world’s intellectual property without prejudicing the economic 


and legitimate interests of at least some rightsholders. Are we to assume, then, that a 


law has passed muster if it only harms some innocent parties and not others?  And 


finally, ”[t]he three-step test may prove to be extremely important if any nations 


attempt to reduce the scope of copyright law, because unless the [World Trade 


Organization] decides that their modifications comply with the test, such states are 


likely to face trade sanctions.” 2 


 


The possibility of trade sanctions by foreign governments would be particularly acute 


in this case because the US proposals would permit the infringement of foreign work by 


American infringers. This would not only oblige non-US artists to file their entire lives’ 
                                                   


2 Entertainment Law Outline, Prof. John Kettle, Rutgers University, Newark, p.11    
   http://www.outlinedepot.com/schooloutlines.aspx?schoolid=182 
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work with American for-profit registries or see it potentially orphaned in the US; it 


would compel them to file lawsuits in American courts over infringements that would 


not be legal anywhere else in the world.  


 


We doubt that many foreign artists will be any more able to comply with the 


registration and enforcement provisions proposed for this legislation than would most 


American artists. And it’s unlikely that many of our country’s WTO trading partners 


would look the other way as their citizens are challenged to comply with a law unique 


to the US; especially if that law harms their economic interests in contradiction of 


Berne. These countries would be much more likely to retaliate. 


 


If this were to happen, it is not US lawmakers who would suffer the loss of money and 


rights, nor the corporate lawyers and legal scholars who have lobbied for these changes 


in the law. The victims would be the authors and private citizens whose creative work, 


both professional and private, would have slipped beyond their control and into the 


public domain where it could circulate in various permutations, perhaps forever, with 


an American orphaned work symbol still attached to it. 


 


A decade ago, when orphan works legislation was first proposed, we were told that it 


was necessary so that libraries and museums could digitize their collections of old work 


by unknown authors. We were told this was needed for archival and preservation 


purposes. But last year, at the Copyright Office Roundtables, attorneys for these 


institutions said that recent court decisions expanding the scope of fair use had virtually 


obviated the need for such legislation. 3 So if that’s the case, then the original 


                                                   
3 Comments of Jonathan Band, Library Copyright Alliance; and David Hansen, Digital Library 
Copyright Project, University of California, Berkley School of Law & Law Library, University of North 
Carolina School of Law; Transcript of the Orphan Works and Mass Digitization Roundtables; Session 1: 
“The Need for Legislation in Light of Recent Legal and Technological Developments”; March 10, 2014. 
 
Mr. Band: “[O]ur view for the library community…[is] that the fair use jurisprudence as it has evolved 
over the past 5 to 10 years, certainly since the last [2005] roundtable, has really diminished the need for 
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justification for orphan works legislation has vanished, and the terms of the Shawn 


Bentley Act would seem to serve no other purpose now than to permit the commercial 


infringement of work by living artists. And since that would abridge the Constitutional 


rights of authors guaranteed in Article 1, Section 8, we’re left to wonder what possible 


benefits accrue to society by incentivizing infringement at the expense of creation. 


 


Our position on this subject has not changed since 2006, when we testified before the 


Senate Intellectual Property Subcommittee: 


 


“We believe the orphan works problem can be and should be handled with carefully 


crafted, specific limited exemptions. A limited exemption could be tailored to solve 


family photo restoration and reproduction issues without otherwise gutting artists’ and 


photographers’ copyrights. Usage for genealogy research is probably already covered 


by fair use, but could rate an exemption if necessary. Limited exemptions could be 


                                                                                                                                                              
orphan works legislation. 
 
“We’ve always seen the problem largely as a gatekeeper problem, that the kinds of uses we wanted to 
make have always been fair use, that it was simply a matter of convincing our gatekeepers that it was fair 
use. But now with these recent cases, it’s a lot easier to do that. 
 
“And it’s not just the fair use cases, it’s the combination of the fair use cases plus the eBay decision in 
the Supreme Court concerning the standards for injunctive relief as now it is being applied. That was, of 
course, a patent case. Now its being applied in the copyright context. And so that reduces the problem of 
injunctive relief. And so from that perspective we think that the status quo is a pretty good place.” 
(pp.16-17) 
 
Mr. Hansen “[O]ver the course of the last year we’ve gone around and worked with and had 
conversations with over 150 different libraries and archives of all different varieties, large academic 
libraries, small local public libraries, small historical societies. 
 
“And the general sense that we’ve got from every group that we met with is that there’s increasing 
comfort with relying on fair use as a means of making orphan works available…we’ve heard the same 
rationale from all of those groups that Jonathan just talked about. There’s a strong sense that those uses 
that libraries and archives are making are transformative. And then for orphan works in particular within 
the collections there’s a strong argument that there’s very little market harm.” (pp. 19-
21) http://www.copyright.gov/orphan/transcript/0310LOC.pdf 
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designed for documentary filmmakers as well. Libraries and archives already have 


generous exemptions for their missions. If their missions are changing, they should 


abide by commercial usage of copyrights, instead of forcing authors to subsidize their 


for-profit ventures.” 4 


 


Once again we thank the Copyright Office for issuing this special Notice of Inquiry; 


and we ask you to please recommend to Congress that the House Judiciary 


Subcommittee conduct further hearings to take the direct testimony of artists, both 


visual artists and others, regarding the challenges that all creative authors face in the 


digital era.   


 


Respectfully submitted, 


 
Brad Holland, on behalf of my colleagues and of any visual artist who shares the 


concerns expressed here. 


  
Our responses to questions 1-4 are embodied in these previous comments: 
 
Remedies for Copyright Small Claims January 17, 2012:  
http://www.copyright.gov/docs/smallclaims/comments/27_ipa.pdf 
 
Orphan Works and Mass Digitization, Initial Comments February 3, 
2013: http://copyright.gov/orphan/comments/noi_10222012/Illustrators-Partnership-
America.pdf 
 
Orphan Works and Mass Digitization, Reply Comments March 6, 
2013: http://copyright.gov/orphan/comments/noi_11302012/IPA.pdf 
 
Orphan Works and Mass Digitization, Additional Comments, May 21, 
2014: http://copyright.gov/orphan/comments/Docket2012_12/American-Society-of-
Illustrators-Partnership%28ASIP%29.pdf 


                                                   
4 Senate Testimony of Brad Holland, Illustrators’ Partnership of America, April 6, 2006. 


       http://www.judiciary.senate.gov/imo/media/doc/Holland%20Testimony%20040606.pdf 








Dear Ms. Pallante and Copyright Office Staff: 
  
Thank you for the opportunity to reply to the initial comments 
generated by the Visual Arts Notice of Inquiry. As a working 
artist/illustrator, I support the comments submitted by the 
Illustrators Partnership regarding the Constitutional issues raised 
by the proposed orphan works legislation. 
  
Article 1, Section 8 of the Constitution grants artists 
the exclusive rights to our work. It is my understanding that those 
rights cannot be abridged except by a Constitutional amendment. 
Yet the orphan works proposals the Copyright Office has 
recommended to Congress would abridge those rights. I could 
never again enjoy the exclusive right to any work I create if 
anybody anywhere is allowed to exploit it at any time, for any 
reason (except fair use), without my knowledge or consent. 
Because "orphan works" legislation would not be limited to true 
orphaned work, it would convert every artist's exclusive right to a 
non-exclusive right. That would be a fundamental change to a 
Constitutional provision and I do not think Congress can legally 
alter the Constitution by means of a statute law. 
  
The Fifth Amendment to the Constitution creates another 
serious conflict. It states that no citizen's private property "shall" 
be taken by the government for public use without "just 
compensation." The work I create is my private property: Article I, 
Section 8 has established that. So if government lacks the right to 
confiscate it without just compensation, I do not see how it can 
grant that right en masse to the public. 
  
The logic behind the Constitution's Copyright Clause should 
be self-evident: no individual can enter into any agreement to 
sell or license property - or dispose of it in any other fashion - 
unless he or she owns the property. To make the public part 
owner of every citizen's intellectual property - which is effectively 







what the proposed legislation would do - would make all contracts 
regarding the disposition of that property essentially 
meaningless. Orphan works infringements would therefore nullify 
millions of private business contracts between artists and the 
clients they've licensed work to.  
  
When individuals knowingly interfere with the contracts or 
business affairs of others, it's called tortious interference 
and under the law there's a remedy for that. But here the 
interfering party would be the US government. Legislative 
immunity would, of course, exempt lawmakers from lawsuits for 
tortious interference. But by what right can they permit members 
of the public to interfere en masse with the contractual business 
affairs of each other on the slender premise that certain infringers 
may be ignorant of the economic or personal harm they're 
causing to strangers? 
  
Proponents of the proposed legislation have stated that "good 
faith" infringers must be given "certainty" that if their infringements 
are detected, they will not be subject to penalties. And I agree that 
certainty in the markets is essential to the promotion of "Science 
and useful arts." Yet it is the current copyright system 
that provides certainty. Where creators exercise exclusive control 
over their rights and enter into voluntary agreements with known 
clients there is certainty all around. All parties understand the 
terms they've agreed to and with whom; and all parties are in a 
position to monitor mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive 
right would make it impossible for either creators or their clients to 
know who, where or on what terms any particular work is, has 
been or will be used by others. This would inflict total chaos in 
commercial markets. It would not only cause economic harm to 
creators, but to their clients across a broad swath of the 
economy.  







  
On pages 50-51 of its 2015 Report on Orphan Works and Mass 
Digitization, the Copyright Office states that it "takes [such] 
concerns seriously, but does not believe that they outweigh the 
benefits of comprehensive orphan works legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who would 
lose their rights, but for infringers who would gain them!  
  
For the sake of guaranteeing certainty to infringers in the 
secondary rights market, the proposed legislation would create 
perpetual uncertainty for creators and their clients in the country's 
primary markets. This would be a total reversal of the principle of 
copyright as expressed in Article 1, Section 8 of the Constitution; 
and with all due respect, a Constitutional provision cannot be 
reversed legally except by means of a Constitutional amendment. 
  
Thank you again for the opportunity to express these thoughts. 
  
Sincerely,  
 
Susan Ekin 








30 September 2015  
  
Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 
2015-01) 
  
Dear Ms. Pallante and Copyright Office Staff: 
  
Thank you for providing an opportunity to reply to the initial 
comments generated by the Visual Arts Notice of Inquiry. 
As a working artist/medical illustrator, I support the 
comments submitted by the Illustrators Partnership 
regarding the Constitutional issues raised by the proposed 
orphan works legislation. 
  
Article 1, Section 8 of the Constitution grants artists the 
exclusive rights to our work. It is my understanding that 
those rights cannot be abridged except by a Constitutional 
amendment. Yet the orphan works proposals the Copyright 
Office has recommended to Congress would abridge those 
rights. I could never again enjoy the exclusive right to 
ownership of any work I create if anyone, anywhere, is 
allowed to exploit it at any time, for any reason (except fair 
use), without my knowledge or consent. Because "orphan 
works" legislation would not be limited to true orphaned 
work, it would convert every artist's exclusive right to a 
non-exclusive right. That would be a fundamental change to 
a Constitutional provision and I do not think Congress can 
legally alter the Constitution by means of a statute law. 
  
The Fifth Amendment to the Constitution creates another 
serious conflict. It states that no citizen's private property 
"shall" be taken by the government for public use without 
"just compensation." The work I create is my private 
property: Article I, Section 8 has established that. So if 
government lacks the right to confiscate it without just 







compensation, I do not see how it can grant that right en 
masse to the public.  This is akeen to fruit of the poisionous 
tree. 
  
The logic behind the Constitution's Copyright Clause 
should be self-evident: no individual can enter into any 
agreement to sell or license property - or dispose of it in 
any other fashion - unless he or she owns the property. To 
make the public part owner of every citizen's intellectual 
property - which is effectively what the proposed legislation 
would do - would make all contracts regarding the 
disposition of that property essentially meaningless. Orphan 
works infringements would therefore nullify millions of 
private business contracts between artists and the clients 
they've licensed work to.  
  
When individuals knowingly interfere with the 
contracts or business affairs of others, it's called 
tortious interference and under the law there's a 
remedy for that. But here the interfering party would 
be the US government. Legislative immunity would, of 
course, exempt lawmakers from lawsuits for tortious 
interference. But by what right can they permit members of 
the public to interfere en masse with the contractual 
business affairs of each other on the slender premise that 
certain infringers may be ignorant of the economic or 
personal harm they're causing to strangers? 
  
Proponents of the proposed legislation have stated that 
"good faith" infringers must be given "certainty" that if their 
infringements are detected, they will not be subject to 
penalties. And I agree that certainty in the markets is 
essential to the promotion of "Science and useful arts." Yet 
it is the current copyright system that provides certainty. 
Where creators exercise exclusive control over their rights 
and enter into voluntary agreements with known clients 
there is certainty all around. All parties understand the 
terms they've agreed to and with whom; and all parties are 
in a position to monitor mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive 







right would make it impossible for either creators or their 
clients to know who, where or on what terms any particular 
work is, has been or will be used by others. This would 
inflict total chaos in commercial markets. It would not only 
cause economic harm to creators, but to their clients across 
a broad swath of the economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and 
Mass Digitization, the Copyright Office states that it "takes 
[such] concerns seriously, but does not believe that they 
outweigh the benefits of comprehensive orphan works 
legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who 
would lose their rights, but for infringers who would gain 
them!  
  
For the sake of guaranteeing certainty to infringers in the 
secondary rights market, the proposed legislation would 
create perpetual uncertainty for creators and their clients in 
the country's primary markets. This would be a total 
reversal of the principle of copyright as expressed in Article 
1, Section 8 of the Constitution; and with all due respect, a 
Constitutional provision cannot be reversed legally except 
by means of a Constitutional amendment. 
  
Thank you again for the opportunity to express these 
thoughts. 
  
Kindest regards,  
 
Dennis Parrish












William P. Hamilton CMI, FAMI 
Medical Illustrator/Author 


PO Box 3391, Crested Butte, CO 81224 
906-36204484 


 
         September 28, 2015  
Maria Pallante, Register of Copyrights                                                   
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
  
Dear Ms. Pallante and Copyright Office Staff: 
  
Thank you for the opportunity to reply to the initial comments generated by the 
Visual Arts Notice of Inquiry. As a working artist/illustrator, I support the comments 
submitted by the Illustrators Partnership regarding the Constitutional issues raised 
by the proposed orphan works legislation. 
  
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. 
It is my understanding that those rights cannot be abridged except by a 
Constitutional amendment. Yet the orphan works proposals the Copyright Office has 
recommended to Congress would abridge those rights. I could never again enjoy the 
exclusive right to any work I create if anybody anywhere is allowed to exploit it at 
any time, for any reason (except fair use), without my knowledge or consent. 
Because "orphan works" legislation would not be limited to true orphaned work, it 
would convert every artist's exclusive right to a non-exclusive right. That would be a 
fundamental change to a Constitutional provision and I do not think Congress can 
legally alter the Constitution by means of a statute law. 
  
The Fifth Amendment to the Constitution creates another serious conflict. It states 
that no citizen's private property "shall" be taken by the government for public use 
without "just compensation." The work I create is my private property: Article I, 
Section 8 has established that. So if government lacks the right to confiscate it 
without just compensation, I do not see how it can grant that right en masse to the 
public. 
  
The logic behind the Constitution's Copyright Clause should be self-evident: no 
individual can enter into any agreement to sell or license property - or dispose of it 
in any other fashion - unless he or she owns the property. To make the public part 
owner of every citizen's intellectual property - which is effectively what the 
proposed legislation would do - would make all contracts regarding the disposition 
of that property essentially meaningless. Orphan works infringements would 







therefore nullify millions of private business contracts between artists and the 
clients they've licensed work to.  
  
When individuals knowingly interfere with the contracts or business affairs of 
others, it's called tortious interference and under the law there's a remedy for that. 
But here the interfering party would be the US government. Legislative immunity 
would, of course, exempt lawmakers from lawsuits for tortious interference. But by 
what right can they permit members of the public to interfere en masse with the 
contractual business affairs of each other on the slender premise that certain 
infringers may be ignorant of the economic or personal harm they're causing to 
strangers? Just as ignorance of a law does not protect a lawbreaker from 
prosecution so ignorance of ownership of a piece of property, intellectual or 
otherwise should not allow a "taking" of that property. 
  
Proponents of the proposed legislation have stated that "good faith" infringers must 
be given "certainty" that if their infringements are detected, they will not be subject 
to penalties. And I agree that certainty in the markets is essential to the promotion 
of "Science and useful arts." Yet it is the current copyright system that provides 
certainty. Where creators exercise exclusive control over their rights and enter into 
voluntary agreements with known clients there is certainty all around. All parties 
understand the terms they've agreed to and with whom; and all parties are in a 
position to monitor mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive right would make it 
impossible for either creators or their clients to know who, where or on what terms 
any particular work is, has been or will be used by others. This would inflict total 
chaos in commercial markets. It would not only cause economic harm to creators, 
but to their clients across a broad swath of the economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the 
Copyright Office states that it "takes [such] concerns seriously, but does not believe 
that they outweigh the benefits of comprehensive orphan works legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, 
but for infringers who would gain them!  
  
For the sake of guaranteeing certainty to infringers in the secondary rights market, 
the proposed legislation would create perpetual uncertainty for creators and their 
clients in the country's primary markets. This would be a total reversal of the 
principle of copyright as expressed in Article 1, Section 8 of the Constitution; and 
with all due respect, a Constitutional provision cannot be reversed legally except by 
means of a Constitutional amendment. 
  
Thank you again for the opportunity to express these thoughts. 
  
Sincerely,  







 
William P. Hamilton, CMI, FAMI 








September 28, 2015 
 
Maria Pallante, Register of Copyrights 
US Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01)
 
Dear Ms. Pallante and Copyright Office Staff:


In addition to the response letter I’ve submitted via the Illustrator’s Partner-
ship, I would like to add my reaction to any pending changes to the copy-
right laws.


If the Orphan Works legislation is approved and implemented, as I under-
stand it, there will be dire consequences and hardships for creators, and it 
will also be harmful to the US economy.  


Specifically, and to put it simply,  I believe that the Orphan Works legisla-
tion will discourage creativity and free thinking in this country. 


Artists, authors, and creators will be discouraged from creating new works 
and ideas if they feel that the law is not protecting their sole and exclusive 
rights to their creations.  I believe that no one should have the right to use the 
intellectual property of creators without their expressed written permission, 
(unless they are used by educators in an unpublished manner, and without 
monetary profit to the educator or others).


Even if a person, or entity, does their due dilligence in all efforts to find the 
creator, but does not succeed -- I believe they should not in any way be law-
fully allowed to reuse, reproduce, or even create derivative works of a cre-
ator’s work without their permission.


Sincerely,
Matteo Castigliego, III


Matt Castigliego
Illustrator, Designer
129 Shaw Avenue
Cranston, RI 02905








September 29, 2015 
 
Maria Pallante, Register of Copyrights 
US Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of 
Congress 
Copyright Protection for Certain Visual Works (Docket 
No. 2015-01)
 
Dear Ms. Pallante and Copyright Office Staff:
 
Thank you for the opportunity to reply to the initial 
comments generated by the Visual Arts Notice of 
Inquiry. As a working artist/illustrator, I support the 
comments submitted by the Illustrators Partnership 
regarding the Constitutional issues raised by the 
proposed orphan works legislation.
 
Article 1, Section 8 of the Constitution grants artists 
the exclusive rights to our work. It is my 
understanding that those rights cannot be abridged 
except by a Constitutional amendment. Yet the orphan 
works proposals the Copyright Office has recommended to 
Congress wouldabridge those rights. I could never again 
enjoy the exclusive right to any work I create if 
anybody anywhere is allowed to exploit it at any time, 
for any reason (except fair use), without my knowledge 
or consent. Because "orphan works" legislation would 
not be limited to true orphaned work, it would convert 
every artist's exclusive right to a non-exclusive 
right. That would be a fundamental change to a 







Constitutional provision and I do not think Congress 
can legally alter the Constitution by means of a 
statute law.
 
The Fifth Amendment to the Constitution creates another 
serious conflict. It states that no citizen's private 
property "shall" be taken by the government for public 
use without "just compensation." The work I create is 
my private property: Article I, Section 8 has 
established that. So if government lacks the right to 
confiscate it without just compensation, I do not see 
how it can grant that right en masse to the public.
 
The logic behind the Constitution's Copyright Clause 
should be self-evident: no individual can enter into 
any agreement to sell or license property - or dispose 
of it in any other fashion - unless he or she owns the 
property. To make the public part owner of every 
citizen's intellectual property - which is effectively 
what the proposed legislation would do - would make all 
contracts regarding the disposition of that property 
essentially meaningless. Orphan works infringements 
would therefore nullify millions of private business 
contracts between artists and the clients they've 
licensed work to. 
 
When individuals knowingly interfere with the contracts 
or business affairs of others, it's called tortious 
interference and under the law there's a remedy for 
that. But here the interfering party would be the US 
government. Legislative immunity would, of course, 
exempt lawmakers from lawsuits for tortious 
interference. But by what right can they permit members 
of the public to interfere en masse with the 







contractual business affairs of each other on the 
slender premise that certain infringers may be ignorant 
of the economic or personal harm they're causing to 
strangers?
 
Proponents of the proposed legislation have stated that 
"good faith" infringers must be given "certainty" that 
if their infringements are detected, they will not be 
subject to penalties. And I agree that certainty in the 
markets is essential to the promotion of "Science and 
useful arts."Yet it is the current copyright system 
that provides certainty. Where creators exercise 
exclusive control over their rights and enter into 
voluntary agreements with known clients there is 
certainty all around. All parties understand the terms 
they've agreed to and with whom; and all parties are in 
a position to monitor mutual compliance.
 
By contrast, any legislation that voids an author's 
exclusive right would make it impossible for either 
creators or their clients to know who, where or on what 
terms any particular work is, has been or will be used 
by others. This would inflict total chaos in commercial 
markets. It would not only cause economic harm to 
creators, but to their clients across a broad swath of 
the economy. 
 
On pages 50-51 of its 2015 Report on Orphan Works and 
Mass Digitization, the Copyright Office states that it 
"takes [such] concerns seriously, but does not believe 
that they outweigh the benefits of comprehensive orphan 
works legislation..." 
 
Benefits? Benefits for whom? Not benefits for artists, 







who would lose their rights, but for infringers who 
would gain them! 
 
For the sake of guaranteeing certainty to infringers in 
the secondary rights market, the proposed legislation 
would create perpetual uncertainty for creators and 
their clients in the country's primary markets. This 
would be a total reversal of the principle of copyright 
as expressed in Article 1, Section 8 of the 
Constitution; and with all due respect, a 
Constitutional provision cannot be reversed legally 
except by means of a Constitutional amendment.
 
Thank you again for the opportunity to express these 
thoughts.
 


Sincerely, 


Matt Duve








 
Pat Thomas Medical Illustration 
Pat Thomas, CMI 
Board Certified Medical Illustrator 
N9183 E Shore Rd 
East Troy, WI 53120 
708-927-0277 
 
Maria Pallante, Register of Copyrights 
In reference to Docket No. 2015-01, Copyright Protection for Certain Visual 
Works, Notice of Inquiry 
July 9, 2015 
 
Dear Ms. Pallante 
 
I’m writing to provide commentary on how my medical illustration business will be 
impacted by proposed changes would affect my copyright protected images. 
I have owned my own business, Pat Thomas Medical Illustration, since 1983. 
During that period as sole proprietor and sole employee, I have created countless 
medical illustrations to be used in publications, courtroom litigation and now web 
sites. Managing control over my images on the internet is a significant issue for 
me. As a sole employee and owner, the illustrations I have created are an 
investment in my retirement. Part of my retirement plan is to re-sell them as stock. 
If they are not protected, I loose all value and my retirement cushion. 
 
Stock houses are not an option as they are often sold or enter into agreements 
with larger image distributers. Contracts over-written without notice, copyright 
notations are changed. 


My biggest issue is how to create fee schedules and protect images that will be 
published on the web. I do not want to loose control over the images as they are 
my future. My buyers don’t want to pay a lot for images so it is difficult to charge 
enough to cover uncontrolled future use and still provide a competitive proposal.  
We live in a time when there is little respect for the concept of intellectual 
property. Modern technology has made it easier for individuals to steal 
copyrighted works with no compensation to their rightful owners. Our society 
seems to feel that if something is “out there” on the Internet, it is free for the 
taking. My clients do not want watermarked images so if I add a copyright notice 
within the work it is easily cropped off. The images if downloaded may contain 
metadata but this is easily avoided by doing a screen grab.  Although screen 
grabs are not high resolution, they are fine for anyone who wants to repost on 
their personal or business website.  This is not fair use. 


Another concern is the issue of orphan works, which would have a particularly 
devastating effect on individual artists. Big publishing companies can ensure that 







their works are never orphaned. Through unique identifiers such as ISBN, it will 
always be possible to trace a published work back to its owner. The Copyright 
Clearance Center, established by the publishing industry, helps ensure that their 
member companies are compensated for every use or reproduction. However, it 
is often difficult to identify the contributors to a collective work, even though the 
individual contributors may retain the rights to their work. Publishers rarely allow 
an author or artist to post a copyright notice and they often remove signatures 
from artwork as a matter of policy. Despite the directives in my contracts with the 
contracting editor, the work is often redistributed without my knowledge and 
notices are removed. There is no easy way for me to police this unauthorized 
use. 


Litigation for a small business like mine can be devastating in time and fees. You 
hope that infringers will mediate without using an attorney but it is often a David 
and Goliath situation.  


I strongly oppose this replacement of existing copyright law. The new legislation 
is essentially the same as previous versions of Orphan Works bills, written so 
broadly that is does not confine itself to orphan works. Instead, this is a radically 
new copyright bill. It would legalize infringement of visual art, including my work. 
 
Respectfully submitted, 
Pat Thomas 
Owner Pat Thomas Medical Illustration 
Past president Association of Medical Illustrators 
Board Vesalius Trust for Health Science Communication and Education 


 


 


 


 
 








 

 October 1st, 2015 

 

Maria Pallante, Register of Copyrights 

US Copyright Office 

101 Independence Ave. S.E. 

Washington, DC 20559-6000 

 

RE: Notice of Inquiry, Copyright Office, Library of Congress 

Copyright Protection for Certain Visual Works (Docket No. 2015-01)

 

Dear Ms. Pallante and Copyright Office Staff:

 

Thank you for the opportunity to reply to the initial comments generated by the 
Visual Arts Notice of Inquiry. As a working artist/illustrator, I support the 
comments submitted by the Illustrators Partnership regarding the Constitutional 
issues raised by the proposed orphan works legislation.

 

Article 1, Section 8 of the Constitution grants artists the exclusive rights to our 
work. It is my understanding that those rights cannot be abridged except by a 
Constitutional amendment. Yet the orphan works proposals the Copyright Office 
has recommended to Congress would abridge those rights. I could never again 
enjoy the exclusive right to any work I create if anybody anywhere is allowed to 
exploit it at any time, for any reason (except fair use), without my knowledge or 
consent. Because "orphan works" legislation would not be limited to true 
orphaned work, it would convert every artist's exclusive right to a non-exclusive 
right. That would be a fundamental change to a Constitutional provision and I do 
not think Congress can legally alter the Constitution by means of a statute law.

 

The Fifth Amendment to the Constitution creates another serious conflict. It 
states that no citizen's private property "shall" be taken by the government for 
public use without "just compensation." The work I create is my private property: 
Article I, Section 8 has established that. So if government lacks the right to 
confiscate it without just compensation, I do not see how it can grant that 
right en masse to the public.

 

The logic behind the Constitution's Copyright Clause should be self-
evident: no individual can enter into any agreement to sell or license property - 
or dispose of it in any other fashion - unless he or she owns the property. To 
make the public part owner of every citizen's intellectual property - which is 
effectively what the proposed legislation would do - would make all contracts 
regarding the disposition of that property essentially meaningless. Orphan works 
infringements would therefore nullify millions of private business contracts 
between artists and the clients they've licensed work to. 
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When individuals knowingly interfere with the contracts or business 
affairs of others, it's called tortious interference and under the law there's 
a remedy for that. But here the interfering party would be the US 
government. Legislative immunity would, of course, exempt lawmakers from 
lawsuits for tortious interference. But by what right can they permit members of 
the public to interfere en masse with the contractual business affairs of each 
other on the slender premise that certain infringers may be ignorant of the 
economic or personal harm they're causing to strangers?

 

Proponents of the proposed legislation have stated that "good faith" infringers 
must be given "certainty" that if their infringements are detected, they will not be 
subject to penalties. And I agree that certainty in the markets is essential to the 
promotion of "Science and useful arts." Yet it is the current copyright system 
that provides certainty. Where creators exercise exclusive control over their 
rights and enter into voluntary agreements with known clients there is certainty 
all around. All parties understand the terms they've agreed to and with whom; 
and all parties are in a position to monitor mutual compliance.

 

By contrast, any legislation that voids an author's exclusive right would make it 
impossible for either creators or their clients to know who, where or on what 
terms any particular work is, has been or will be used by others. This 
would inflict total chaos in commercial markets. It would not only cause 
economic harm to creators, but to their clients across a broad swath of the 
economy. 

 

On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the 
Copyright Office states that it "takes [such] concerns seriously, but does not 
believe that they outweigh the benefits of comprehensive orphan works 
legislation..." 

 

Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, 
but for infringers who would gain them! 

 

For the sake of guaranteeing certainty to infringers in the secondary rights 
market, the proposed legislation would create perpetual uncertainty for creators 
and their clients in the country's primary markets. This would be a total reversal 
of the principle of copyright as expressed in Article 1, Section 8 of the 
Constitution; and with all due respect, a Constitutional provision cannot be 
reversed legally except by means of a Constitutional amendment.

 

Thank you again for the opportunity to express these thoughts.

 

Sincerely, 
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September 18, 2015 
 
To the United States Copyright Office, 
 
 
I am horrified that my livelihood as an artist could be destroyed if  the Orphan Act  
 
becomes operational.  In this day and age, an artist must have an online digital presence  
 
in order to be seen and hired.  It is impossible to know how must work is stolen  
 
regularly... let alone NOT have any recourse to file claim against it when it is.  I imbed  
 
my work with identification , but there are those know how to manipulate it.  Registering  
 
original work with the copyright office is too costly so as not to be practical.  This Act 
 
will merely encourage the rampant attempt to play the odds and steal images with a  
 
vengeance.  'They" do it already. 
   
 
Most of us are individual sole proprietors of our businesses. Just like an old fashioned  
 
mom and pop store.  We are not Disney or Marvel with in house attorneys who are hired 
 
do nothing but scout and prosecute violations.  
 
 
Mr. or Ms.  Copyright Legislators,  I do not dip my hand into your pocket.  
 
Take your hand out of mine.  
 
 
Most Sincerely,  
 
Suzy Engelman Block 
Writer and Illustrator 
Northridge, Ca 








I am writing to protest the bill being designed and subjected to be pushed through congress to abolish 
the rights to all artists/writers etc rights for protection of their work. 


Obviously YOU are not an artist!  


I presently show my work online through Fine Art America, who I have an agreement for them to benefit 
also, but that is MY choice. I do not agree for ANYONE to copy my work and produce it. 


Someone is also out for a buck that will take away from deserving people. 


DON’T PASS THIS LAW! 


Katherine Beck 
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Copyright Protection for Certain Visual 
Works 


 
 


Docket No. 2015-1 
 


 
REPLY COMMENTS OF THE COPYRIGHT ALLIANCE 


 
The Copyright Alliance welcomes this opportunity to submit reply comments in 


the U.S. Copyright Office’s review of visual works. As several of our members are likely 


to submit their own replies, we will focus our reply on broader issues raised by some of 


the comments submitted to the Office. Specifically, the Copyright Alliance raises two 


points. 


 


First, we note that improvements to the registration system are desirable not only 


to creators, but also to users, including libraries, archives, and academic institutions. 


Many creators have said the current registration system presents too heavy of a burden on 


visual artists due to the fact that it is prohibitive in time and cost, and does not conform to 


the visual artists’ workflow. At the same time, organizations using copyrighted works, 


including libraries and archives, have said the registration database could be improved to 


provide greater value and utility to those looking for copyright ownership information. At 


the end of the day, both ends of the stakeholder spectrum want a more effective system 


for registering and communicating ownership information in the vast quantity of images 


that are being created. 


 







For instance, there is general consensus that the current electronic registration 


system could be better integrated with digital tools. The American Society of Media 


Photographers said, “Current digital photography workflow tools such as Adobe 


Photoshop, Adobe Lightroom, Photo Mechanic and other software tools do not integrate 


with the electronic copyright registration process,” and the lack of workflow tools that 


can feed into the Copyright Office’s electronic registration means “most photographers 


simply choose not to participate . . . .”1 Shutterstock, one of the largest licensors of 


images, advocated making the Copyright Office website catalog interoperable with 


reverse image search engines, saying, “visual examples of copyrighted visual works 


should functionally integrate into reverse image search engines, so that a web user can 


locate a copyright registration for specific images.”2 The Society of American Archivists 


agreed, arguing that a visual database “should be batch searchable via image search 


engines such as Google Images and TinEye so that an archives or its user could quickly 


and simply determine whether someone was seeking to monetize the image. . . .”3 


 


Additionally, creators are not the only ones who are interested in making 


registration more affordable and accessible. The Graphic Artists Guild has said 


registration is “impossible for highly productive creators who create lower value works. 


In some instances, the cost of registration is higher than what the works are licensed for” 


and “[v]isual creators would register more works if we were permitted annual ‘bulk’ 


registration.”4 Likewise, the Digital Public Library of America said, “registration should 


be available for as close to free as possible, available for creators to register works in 


bulk, and registration information should be available to the public in open, structured, 


data.”5 


	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	   	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1	  AM.	  SOC’Y	  OF	  MEDIA	  PHOTOGRAPHERS,	  INITIAL	  COMMENTS	  14-‐‑15	  (2015).	  
2	  SHUTTERSTOCK,	  INC.,	  COMMENTS	  ON	  VISUAL	  WORKS	  9	  (2015).	  
3	  Letter	  from	  Kathleen	  D.	  Roe,	  Executive	  Director,	  Society	  of	  American	  Archivists,	  to	  
Maria	  Pallante,	  Register	  of	  Copyrights	  (July	  23,	  2015)	  (on	  file	  with	  the	  U.S.	  Copyright	  
Office).	  
4	  GRAPHIC	  ARTISTS	  GUILD,	  COPYRIGHT	  PROTECTION	  FOR	  CERTAIN	  VISUAL	  WORKS	  9,	  14	  (2015).	  
5	  Letter	  from	  Daniel	  J.	  Cohen,	  Executive	  Director,	  Digital	  Public	  Library	  of	  America,	  
to	  Catherine	  R.	  Rowland,	  Senior	  Advisor	  to	  the	  Register	  of	  Copyrights,	  U.S.	  Copyright	  
Office	  (Apr.	  24,	  2015)	  (on	  file	  with	  the	  U.S.	  Copyright	  Office).	  







 


Second, we recognize that the Copyright Office received many comments related 


to orphan works that were based on misinformation. These comments do not reflect our 


views or the views of our members. Nevertheless, the Copyright Alliance fully 


sympathizes with and understands the frustrations experienced by creators, as reflected in 


our original comments and the comments of our members. The Copyright Alliance 


supports Copyright Office efforts to find ways to address these challenges that visual 


artists face today. The Copyright Office has always recognized that protection of authors 


is at the core of copyright law, and has consistently sought their input on policy, and we 


are confident that it will continue to do so. 


 


 


Respectfully submitted, 


 


Terry Hart 
Direct of Legal Policy 
 
Leo Lichtman 
Senior Legal Fellow 


 
 
 
 








September 29, 2015


Maria Pallante, Register of Copyrights
US Copyright Office
101 Independence Ave. S.E.
Washington, DC 20559-6000


RE: Notice of Inquiry, Copyright Office, Library of Congress
Copyright Protection for Certain Visual Works (Docket No. 2015-01)


Dear Ms. Pallante and Copyright Office Staff:


Thank you for the opportunity to reply to the initial comments generated by the Visual Arts Notice of Inquiry.
 As a working designer/illustrator, I support the comments submitted by the Illustrators Partnership 
regarding the Constitutional issues raised by the proposed orphan works legislation.


Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It is my understanding 
that those rights cannot be abridged except by a Constitutional amendment. Yet the orphan works proposals
 the Copyright Office has recommended to Congress would abridge those rights. I could never again enjoy 
the exclusive right to any work I create if anybody anywhere is allowed to exploit it at any time, for any 
reason (except fair use), without my knowledge or consent. Because "orphan works" legislation would not be
 limited to true orphaned work, it would degrade every artist's exclusive right to a non-exclusive right. That 
would be a fundamental change to a Constitutional provision and I do not think Congress can legally alter 
the Constitution by means of a statute law.


The Fifth Amendment to the Constitution creates another serious conflict. It states that no citizen's private 
property "shall" be taken by the government for public use without "just compensation." The work I create is
 my private property: Article I, Section 8 has established that. So if government lacks the right to confiscate 
it without just compensation, I do not see how it can grant that right en masse to the public.


The logic behind the Constitution's Copyright Clause should be self-evident: no individual can enter into any 
agreement to sell or license property – or dispose of it in any other fashion – unless he or she owns the 
property. To make the public part owner of every citizen's intellectual property – which is effectively what 
the proposed legislation would do – would make all contracts regarding the disposition of that property 
essentially meaningless. Orphan works infringements would therefore nullify millions of private business 
contracts between artists and the clients they've licensed work to.


When individuals knowingly interfere with the contracts or business affairs of others, it's called tortious 
interference and under the law there's a remedy for that. But here the interfering party would be the US 
government. Legislative immunity would, of course, exempt lawmakers from lawsuits for tortious 
interference. But by what right can they permit members of the public to interfere en masse with the 
contractual business affairs of each other on the slender premise that certain infringers may be ignorant of 
the economic or personal harm they're causing to strangers?


Proponents of the proposed legislation have stated that "good faith" infringers must be given "certainty" that
 if their infringements are detected, they will not be subject to penalties. And I agree that certainty in the 
markets is essential to the promotion of "Science and useful arts." Yet it is the current copyright system that 
provides certainty. Where creators exercise exclusive control over their rights and enter into voluntary 
agreements with known clients there is certainty all around. All parties understand the terms they've agreed 
to and with whom; and all parties are in a position to monitor mutual compliance.


By contrast, any legislation that voids an author's exclusive right would make it impossible for either creators
 or their clients to know who, where or on what terms any particular work is, has been or will be used by 
others. This would inflict total chaos in commercial markets. It would not only cause economic harm to 
creators, but to their clients across a broad swath of the economy.







On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the Copyright Office states that it
 “takes [such] concerns seriously, but does not believe that they outweigh the benefits of comprehensive 
orphan works legislation...”


Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for infringers who 
would gain them!


For the sake of guaranteeing certainty to the sub-class of infringers in the secondary rights market, the 
proposed legislation would create perpetual uncertainty for creators and their clients in the country's primary
 markets. This would be a total reversal of the principle of copyright as expressed in Article 1, Section 8 of 
the Constitution; and with all due respect, a Constitutional provision cannot be reversed legally except by 
means of a Constitutional amendment.


Thank you again for the opportunity to express these thoughts.


Sincerely,


Carl Conkle
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September 28, 2015 


 


Maria Pallante, Register of Copyrights  


US Copyright Office  


101 Independence Ave. S.E.  


Washington, DC 20559-6000  


  


RE: Notice of Inquiry, Copyright Office, Library of Congress  


Copyright Protection for Certain Visual Works (Docket No. 2015-01) 


  


Dear Ms. Pallante and Copyright Office Staff: 


  


Thank you for the opportunity to reply to the initial comments generated by the Visual Arts 


Notice of Inquiry. As a working artist/illustrator for over 50 years, I support the comments 


submitted by the Illustrators Partnership regarding the Constitutional issues raised by the 


proposed orphan works legislation. 


  


Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It is 


my understanding that those rights cannot be abridged except by a Constitutional 


amendment. Yet the orphan works proposals the Copyright Office has recommended to 


Congress would abridge those rights. I could never again enjoy the exclusive right to any 


work I create if anybody anywhere is allowed to exploit it at any time, for any reason 


(except fair use), without my knowledge or consent. Because "orphan works" legislation 


would not be limited to true orphaned work, it would convert every artist's exclusive right 


to a non-exclusive right. That would be a fundamental change to a Constitutional provision 


and I do not think Congress can legally alter the Constitution by means of a statute law. 


  


The Fifth Amendment to the Constitution creates another serious conflict. It states that no 


citizen's private property "shall" be taken by the government for public use without "just 


compensation." The work I create is my private property: Article I, Section 8 has established 


that. So if government lacks the right to confiscate it without just compensation, I do not see 


how it can grant that right en masse to the public. 


  


The logic behind the Constitution's Copyright Clause should be self-evident: no 


individual can enter into any agreement to sell or license property - or dispose of it in any 


other fashion - unless he or she owns the property. To make the public part owner of every 


citizen's intellectual property - which is effectively what the proposed legislation would do - 


would make all contracts regarding the disposition of that property essentially 


meaningless. Orphan works infringements would therefore nullify millions of private 


business contracts between artists and the clients they've licensed work to.  


  


When individuals knowingly interfere with the contracts or business affairs of others, 


it's called tortious interference and under the law there's a remedy for that. But here 


the interfering party would be the US government. Legislative immunity would, of 


course, exempt lawmakers from lawsuits for tortious interference. But by what right can 


they permit members of the public to interfere en masse with the contractual business 


affairs of each other on the slender premise that certain infringers may be ignorant of the 


economic or personal harm they're causing to strangers? 







  


Proponents of the proposed legislation have stated that "good faith" infringers must be 


given "certainty" that if their infringements are detected, they will not be subject to 


penalties. And I agree that certainty in the markets is essential to the promotion of "Science 


and useful arts." Yet it is the current copyright system that provides certainty. Where 


creators exercise exclusive control over their rights and enter into voluntary agreements with 


known clients there is certainty all around. All parties understand the terms they've agreed 


to and with whom; and all parties are in a position to monitor mutual compliance. 


  


By contrast, any legislation that voids an author's exclusive right would make it impossible 


for either creators or their clients to know who, where or on what terms any particular 


work is, has been or will be used by others. This would inflict total chaos in commercial 


markets. It would not only cause economic harm to creators, but to their clients across a 


broad swath of the economy.  


  


On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the 


Copyright Office states that it "takes [such] concerns seriously, but does not believe that 


they outweigh the benefits of comprehensive orphan works legislation..."  


  


Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for 


infringers who would gain them!  


  


For the sake of guaranteeing certainty to infringers in the secondary rights market, the 


proposed legislation would create perpetual uncertainty for creators and their clients in the 


country's primary markets. This would be a total reversal of the principle of copyright as 


expressed in Article 1, Section 8 of the Constitution; and with all due respect, a 


Constitutional provision cannot be reversed legally except by means of a Constitutional 


amendment. 


  


Thank you again for the opportunity to express these thoughts. 


  


Sincerely,  


 


Wendy Watson 


wendy-watson.com 


 








 
108 Woodlawn Road | Baltimore, MD 21210 | 781.647.7510 


September 28, 2015  


  
Maria Pallante, Register of Copyrights  


US Copyright Office  


101 Independence Ave. S.E.  


Washington, DC 20559-6000  


  
RE: Notice of Inquiry, Copyright Office, Library of Congress  


Copyright Protection for Certain Visual Works (Docket No. 2015-01) 


  


Dear Ms. Pallante and Copyright Office Staff: 
  


Thank you for the opportunity to reply to the initial comments generated by the Visual Arts Notice of Inquiry. I know that you have received many letters and 


comments regarding the protection of artists’ copyrights, but I too would like to share my support for the comments submitted by the Illustrators Partnership 
regarding the Constitutional issues raised by the proposed orphan works legislation. 


  
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It is my understanding that those rights cannot be abridged except by a 


Constitutional amendment. Yet the orphan works proposals the Copyright Office has recommended to Congress would abridge those rights. As a working 
certified medical illustrator, I could never again utilize the exclusive right to any work I create if anybody anywhere is allowed to exploit it at any time, for any 


reason (except fair use), without my knowledge or consent. This very right protects my work and my ability to make a living doing the one thing I was 
trained and work so hard to do: to create, disseminate at my own discretion and educate others about health and science with the ability to license my 
specialized services, knowledge and talents.  Because "orphan works" legislation would not be limited to true orphaned work, it would convert every artist's 


exclusive right to a non-exclusive right. That would be a fundamental change to a Constitutional provision and I do not think Congress can legally alter the 
Constitution by means of a statute law. 


  
The Fifth Amendment to the Constitution creates another serious conflict. It states that no citizen's private property "shall" be taken by the government for 


public use without "just compensation" The work I create is my private property: Article I, Section 8 has established that. So if government lacks the right to 
confiscate it without just compensation, I do not see how it can grant that right en masse to the public. 


  


The logic behind the Constitution's Copyright Clause should be self-evident: no individual can enter into any agreement to sell or license property - or dispose 
of it in any other fashion - unless he or she owns the property. To make the public part owner of every citizen's intellectual property - which is effectively what 
the proposed legislation would do - would make all contracts regarding the disposition of that property essentially meaningless. Orphan works infringements 


would therefore nullify millions of private business contracts between artists and the clients they've licensed work to.  


  
When individuals knowingly interfere with the contracts or business affairs of others, it's called tortious interference and under the law there's a remedy for 


that. But here the interfering party would be the US government. Legislative immunity would, of course, exempt lawmakers from lawsuits for tortious 
interference. But by what right can they permit members of the public to interfere en masse with the contractual business affairs of each other on the 
slender premise that certain infringers may be ignorant of the economic or personal harm they're causing to strangers? 


  


Proponents of the proposed legislation have stated that "good faith" infringers must be given "certainty" that if their infringements are detected, they will 
not be subject to penalties. And I agree that certainty in the markets is essential to the promotion of "Science and useful arts." Yet it is the current copyright 


system that provides certainty. Where creators exercise exclusive control over their rights and enter into voluntary agreements with known clients there is 
certainty all around. All parties understand the terms they've agreed to and with whom; and all parties are in a position to monitor mutual compliance. 


  


By contrast, any legislation that voids an author's exclusive right would make it impossible for either creators or their clients to know who, where or on what 
terms any particular work is, has been or will be used by others. This would inflict total chaos in commercial markets. It would not only cause economic harm 
to creators, but to their clients across a broad swath of the economy.  


  


On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the Copyright Office states that it "takes [such] concerns seriously, but does not 
believe that they outweigh the benefits of comprehensive orphan works legislation..."  


  


Benefits for whom? Not benefits for artists, who would lose their rights as well as their way of making a living, but for infringers who would gain them.  


  
For the sake of guaranteeing certainty to infringers in the secondary rights market, the proposed legislation would create perpetual uncertainty for creators 


and their clients in the country's primary markets. This would be a total reversal of the principle of copyright as expressed in Article 1, Section 8 of the 
Constitution; and with all due respect, a Constitutional provision cannot be reversed legally except by means of a Constitutional amendment. 


  


Thank you again for the opportunity to express these thoughts. 
  


Sincerely,  


 


   
Jennifer E. Fairman, CMI, FAMI                                                                                            


   








September 28, 2015  


  


Maria Pallante, Register of Copyrights  


US Copyright Office  


101 Independence Ave. S.E.  


Washington, DC 20559-6000  


  


RE: Notice of Inquiry, Copyright Office, Library of Congress  


Copyright Protection for Certain Visual Works (Docket No. 2015-01) 


  


Dear Ms. Pallante and Copyright Office Staff: 


  


[This is the text of a sample letter that was provided and circulated; I am happy to concur 


with everything in the letter. You may accept this as my own opinion on this vital topic.] 


 


Thank you for the opportunity to reply to the initial comments generated by the Visual Arts 


Notice of Inquiry. As a working artist/illustrator, I support the comments submitted by the 


Illustrators Partnership regarding the Constitutional issues raised by the proposed orphan 


works legislation. 


  


Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It is my 


understanding that those rights cannot be abridged except by a Constitutional amendment. 


Yet the orphan works proposals the Copyright Office has recommended to Congress would 


abridge those rights. I could never again enjoy the exclusive right to any work I create if 


anybody anywhere is allowed to exploit it at any time, for any reason (except fair use), 


without my knowledge or consent. Because "orphan works" legislation would not be limited to 


true orphaned work, it would convert every artist's exclusive right to a non-exclusive right. 


That would be a fundamental change to a Constitutional provision and I do not think 


Congress can legally alter the Constitution by means of a statute law. 


  


The Fifth Amendment to the Constitution creates another serious conflict. It states that no 


citizen's private property "shall" be taken by the government for public use without "just 


compensation." The work I create is my private property: Article I, Section 8 has established 


that. So if government lacks the right to confiscate it without just compensation, I do not see 


how it can grant that right en masse to the public. 


  







The logic behind the Constitution's Copyright Clause should be self-evident: no individual can 


enter into any agreement to sell or license property - or dispose of it in any other fashion - 


unless he or she owns the property. To make the public part owner of every citizen's 


intellectual property - which is effectively what the proposed legislation would do - would 


make all contracts regarding the disposition of that property essentially meaningless. Orphan 


works infringements would therefore nullify millions of private business contracts between 


artists and the clients they've licensed work to.  


  


When individuals knowingly interfere with the contracts or business affairs of others, it's called 


tortious interference and under the law there's a remedy for that. But here the interfering 


party would be the US government. Legislative immunity would, of course, exempt lawmakers 


from lawsuits for tortious interference. But by what right can they permit members of the 


public to interfere en masse with the contractual business affairs of each other on the 


slender premise that certain infringers may be ignorant of the economic or personal harm 


they're causing to strangers? 


  


Proponents of the proposed legislation have stated that "good faith" infringers must be given 


"certainty" that if their infringements are detected, they will not be subject to penalties. And I 


agree that certainty in the markets is essential to the promotion of "Science and useful arts." 


Yet it is the current copyright system that provides certainty. Where creators exercise 


exclusive control over their rights and enter into voluntary agreements with known clients 


there is certainty all around. All parties understand the terms they've agreed to and with 


whom; and all parties are in a position to monitor mutual compliance. 


  


By contrast, any legislation that voids an author's exclusive right would make it impossible for 


either creators or their clients to know who, where or on what terms any particular work is, 


has been or will be used by others. This would inflict total chaos in commercial markets. It 


would not only cause economic harm to creators, but to their clients across a broad swath of 


the economy.  


  


On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the Copyright 


Office states that it "takes [such] concerns seriously, but does not believe that they outweigh 


the benefits of comprehensive orphan works legislation..."  


  


Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for 


infringers who would gain them!  


  







For the sake of guaranteeing certainty to infringers in the secondary rights market, the 


proposed legislation would create perpetual uncertainty for creators and their clients in the 


country's primary markets. This would be a total reversal of the principle of copyright as 


expressed in Article 1, Section 8 of the Constitution; and with all due respect, a 


Constitutional provision cannot be reversed legally except by means of a Constitutional 


amendment. 


  


Thank you again for the opportunity to express these thoughts. 


  


Sincerely,  


Gail W. Guth 


Guth Illustration & Design 


139 Lathrop Avenue 


Battle Creek, MI  49014-5076 


269-963-1311 


gail@guthillustration.com 


www.guthillustration.com 


 








 
September 28, 2015  
  
Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
  
Dear Ms. Pallante and Copyright Office Staff: 
  
Thank you for the opportunity to reply to the initial comments generated by the 
Visual Arts Notice of Inquiry. As a working illustrator, I support the comments 
submitted by myself and the Illustrators Partnership regarding the Constitutional 
issues raised by the proposed orphan works legislation. 
  
The Constitution grants me, an illustrator, the exclusive rights to my work. The 
proposed orphan works legislation changes would abridge those rights. I am against 
the changes proposed by the Copyright office.  Because secondary usage rights 
constitute the majority of my income, these copyright changes would make my small 
business unworkable and unprofitable.  The proposed legislation would create 
perpetual uncertainty for creators like me, as well as for my primary market clients.  
  
Most sincerely,  
 
Carolyn R. Holmes, MS, CMI, FAMI 
Certified Medical Illustrator 
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October 1, 2015


Maria Pallante, Register of Copyrights
US Copyright Office
101 Independence Ave. S.E.
Washington, DC 20559-6000


RE: Notice of Inquiry, Copyright Office, Library of Congress


Copyright Protection for Certain Visual Works (Docket No. 2015-01)


Dear Ms. Pallante and Copyright Office Staff:


Thank you for the opportunity to reply to the initial comments generated by the Visual Arts Notice of 
Inquiry. As a working artist, I support the comments submitted by the Illustrators Partnership of America 
regarding the Constitutional issues raised by the proposed orphan works legislation.


of the Constitution grants artists the exclusive rights to our work. It is my 
understanding that those rights cannot be abridged except by a Constitutional amendment. Yet the 
orphan works proposals the Copyright Office has recommended to Congress abridge those rights. I 
could never again enjoy the exclusive right to any work I create if anybody anywhere is allowed to exploit 
it at any time, for any reason (except fair use), without my knowledge or consent. Because "orphan 
works" legislation would not be limited to true orphaned work, it would convert every artist's exclusive right 
to a non-exclusive right. That would be a fundamental change to a Constitutional provision and I do not 
think Congress can legally alter the Constitution by means of a statute law.


to the Constitution creates another serious conflict. It states that no citizen's 
private property "shall" be taken by the government for public use without "just compensation." The work I 
create is my private property: Article I, Section 8 has established that. So if government lacks the right to 
confiscate it without just compensation, I do not see how it can grant that right en masse to the public.


no individual can enter 
into any agreement to sell or license property - or dispose of it in any other fashion - unless he or she 
owns the property. To make the public part owner of every citizen's intellectual property - which is 


LifeHouse Productions
SPE CI A LI Z I NG  I N 3D B IO M ED ICA L  AN IM A T IO N


PO Box 4007 |  Manchester,  CT  06045-4007 |  Ph one/Fax:  860.432.9177
www.l ifehous eproduct ions .com


Article 1, Section 8


The Fifth Amendment


The logic behind the Constitution's Copyright Clause should be self-evident:


would
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effectively what the proposed legislation would do - would make all contracts regarding the disposition of 
that property essentially meaningless. Orphan works infringements would therefore nullify millions of 
private business contracts between artists and the clients they've licensed work to.


Legislative immunity would, of course, exempt lawmakers from 
lawsuits for tortious interference. But by what right can they permit members of the public to interfere en 
masse with the contractual business affairs of each other on the slender premise that certain infringers 
may be ignorant of the economic or personal harm they're causing to strangers?


Proponents of the proposed legislation have stated that "good faith" infringers must be given "certainty" 
that if their infringements are detected, they will not be subject to penalties. And I agree that certainty in 
the markets is essential to the promotion of "Science and useful arts. "Yet it is the copyright 
system that provides certainty.


All parties understand the terms 
they've agreed to and with whom; and all parties are in a position to monitor mutual compliance.


By contrast, any legislation that voids an author's exclusive right would make it impossible for either 
creators or their clients to know who, where or on what terms any particular work is, has been or will be 
used by others. This would inflict total chaos in commercial markets. It would not only cause economic 
harm to creators, but to their clients across a broad swath of the economy.


On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the Copyright Office states 
that it "takes [such] concerns seriously, but does not believe that they outweigh the benefits of 
comprehensive orphan works legislation..."


Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for infringers who 
would gain them!


For the sake of guaranteeing certainty to infringers in the secondary rights market, the proposed 
legislation would create perpetual uncertainty for creators and their clients in the country's primary 
markets. This would be a total reversal of the principle of copyright as expressed in Article 1, Section 8 of 
the Constitution; and with all due respect, a Constitutional provision cannot be reversed legally except by 
means of a Constitutional amendment.


Thank you again for the opportunity to express these thoughts.


When individuals knowingly interfere with the contracts or business affairs of others, it's 
called and under the law there's a remedy for that. But here the interfering 
party would be the US government.


tortious interference


current
Where creators exercise exclusive control over their rights and enter into 


voluntary agreements with known clients there is certainty all around.
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Respectfully,


Dena Matthews
Medical Illustrator 
On behalf of LifeHouse Productions, LLC


 I am a medical illustrator, international speaker, author, artist, and teacher. I am a partner at LifeHouse 


Productions, LLC, a leading edge biomedical animation and illustration studio. My company's work has been honored 
with numerous awards including the Medical Marketing Association InAwe Gold award, Telly Awards, and Rx Club 
awards. 


I earned my B.S. degree in Biology from the University of Connecticut and a master’s degree from the University of 
Illinois at Chicago’s Biomedical Visualization program.  As past vice chair of the Association of Medical Illustrators' 


(AMI) Artists Rights Committee I advocated for artists rights in Washington, D.C and spoke as a panelist at the 2008 
U.S. Small Business Association’s roundtable discussion on the economic impact of proposed orphan works 
legislation.  As a board member of the American Society of Illustrators Partnership I, along with medical illustrator 
Tonya Hines, co-represent the AMI. As past chair of the Healthcare Businesswomen’s Association Metro Chapter 


Entrepreneur Affinity Group I organized highly-rated programs that help advance the business skills of it members. I 
co-created the Trilogy Healthcare Business Network, to expand opportunities for small businesses in the medical 
sector within Connecticut.  


I taught a graduate course on medical animation at New York University's Center for Advanced Digital Applications, 


taught Photoshop for Painters to the Tolland County Artists Association, and guest-lectured during Swansea 
Animation Days in South Wales, U.K.  I co-authored a chapter on 3D Animation for 


. Most recently, I presented on 3D biomedical animation to the faculty at Wesleyan University. Since 2010, 
I have been tweeting about artists' rights issues under the handle @denamatthews.


About me:


The Guild Handbook of Scientific 


Illustration








September 28, 2015


Maria Pallante, Register of Copyrights
US Copyright Office
101 Independence Ave.S.E.
Washington, DC 20559-6000


Re:  Copyright Protection for Visual Works (#2015-01


Dear Ms. Pallante and staff:


As a free-lance illustrator since the early sixties, I am appalled at the proposed
change  to my constitutional rights of ownership of my “private property”...i.e.
artwork.


The government and the public have no right to use, alter, license, sell or dispose of
my work without compensation.  There is no benefit to comprehensive Orphan Works
legislation.


This is outright THEFT of artists’ ownership of their work!  You cannot reverse a
constitutional provision excepet by a constitutional amendment.


Respectfully yours,


Diana Philbrook
Thousand Oaks, CA








September 28, 2015 
 
Maria Pallante, Register of Copyrights 
US Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01)
 
Dear Ms. Pallante and Copyright Office Staff:
 
Thank you for the opportunity to reply to the initial comments generated by the Visual Arts 
Notice of Inquiry. As a working artist and illustrator, I support the comments submitted by the 
Illustrators Partnership regarding the Constitutional issues raised by the proposed orphan works 
legislation.
 
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It is my 
understanding that those rights cannot be abridged except by a Constitutional amendment. Yet 
the orphan works proposals the Copyright Office has recommended to Congress would abridge 
those rights. I could never again enjoy the exclusive right to any work I create if anybody 
anywhere is allowed to exploit it at any time, for any reason (except fair use), without my 
knowledge or consent. Because "orphan works" legislation would not be limited to true 
orphaned work, it would convert every artist's exclusive right to a non-exclusive right. That 
would be a fundamental change to a Constitutional provision and I do not think Congress can 
legally alter the Constitution by means of a statute law.
 
The Fifth Amendment to the Constitution creates another serious conflict. It states that no 
citizen's private property "shall" be taken by the government for public use without "just 
compensation." The work I create is my private property: Article I, Section 8 has established 
that. So if government lacks the right to confiscate it without just compensation, I do not see 
how it can grant that right en masse to the public.
 
The logic behind the Constitution's Copyright Clause should be self-evident: no individual can 
enter into any agreement to sell or license property - or dispose of it in any other fashion - 
unless he or she owns the property. To make the public part owner of every citizen's intellectual 
property - which is effectively what the proposed legislation would do - would make all contracts 
regarding the disposition of that property essentially meaningless. Orphan works infringements 
would therefore nullify millions of private business contracts between artists and the clients 
they've licensed work to. 
 
When individuals knowingly interfere with the contracts or business affairs of others, it's called 
tortious interference and under the law there's a remedy for that. But here the interfering party 
would be the US government. Legislative immunity would, of course, exempt lawmakers from 
lawsuits for tortious interference. But by what right can they permit members of the public to 
interfere en masse with the contractual business affairs of each other on the slender premise 
that certain infringers may be ignorant of the economic or personal harm they're causing to 
strangers?
 







Proponents of the proposed legislation have stated that "good faith" infringers must be given 
"certainty" that if their infringements are detected, they will not be subject to penalties. And I 
agree that certainty in the markets is essential to the promotion of "Science and useful arts." 
Yet it is the current copyright system that provides certainty. Where creators exercise exclusive 
control over their rights and enter into voluntary agreements with known clients there is certainty 
all around. All parties understand the terms they've agreed to and with whom; and all parties are 
in a position to monitor mutual compliance.
 
By contrast, any legislation that voids an author's exclusive right would make it impossible for 
either creators or their clients to know who, where or on what terms any particular work is, has 
been or will be used by others. This would inflict total chaos in commercial markets. It would not 
only cause economic harm to creators, but to their clients across a broad swath of the 
economy. 
 
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the 
Copyright Office states that it "takes [such] concerns seriously, but does not believe that they 
outweigh the benefits of comprehensive orphan works legislation..." 
 
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for 
infringers who would gain them! 


We have expanded corporate copyright to levels that are harmful to creativity and innovation, 
but at the same time are stripping those same rights away from small creators who produce the 
majority of the work in this country. This is playing favoritism based on socio-economic status. 
Rights should be given to the people, not to their creations. It is difficult enough to police 
copyright in this digital age, with the onus of enforcement on the creator, but to them give that 
owner no automatic protections for recourse should they eventually discover the infringement is 
rubbing salt in the wound.
 
For the sake of guaranteeing certainty to infringers in the secondary rights market, the proposed 
legislation would create perpetual uncertainty for creators and their clients in the country's 
primary markets. This would be a total reversal of the principle of copyright as expressed in 
Article 1, Section 8 of the Constitution; and with all due respect, a Constitutional provision 
cannot be reversed legally except by means of a Constitutional amendment.
 
Thank you again for the opportunity to express these thoughts.


Theresa Bramblett








Comments regarding Copyright Protection 
for Certain Visual Works 


September 28, 2015  
  
Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 
2015-01) 
  
Dear Ms. Pallante and Copyright Office Staff: 
  
Thank you for the opportunity to reply to the initial 
comments generated by the Visual Arts Notice of Inquiry. As 
a working artist/illustrator, I support the comments 
submitted by the Illustrators Partnership regarding the 
Constitutional issues raised by the proposed orphan works 
legislation. 
  
Article 1, Section 8 of the Constitution grants artists 
the exclusive rights to our work. It is my understanding that 
those rights cannot be abridged except by a Constitutional 
amendment. Yet the orphan works proposals the Copyright 
Office has recommended to Congress would abridge those 
rights. I could never again enjoy the exclusive right to any 
work I create if anybody anywhere is allowed to exploit it at 
any time, for any reason (except fair use), without my 
knowledge or consent. Because "orphan works" legislation 
would not be limited to true orphaned work, it would convert 
every artist's exclusive right to a non-exclusive right. That 
would be a fundamental change to a Constitutional provision 
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and I do not think Congress can legally alter the Constitution 
by means of a statute law. 
  
The Fifth Amendment to the Constitution creates another 
serious conflict. It states that no citizen's private property 
"shall" be taken by the government for public use without 
"just compensation." The work I create is my private 
property: Article I, Section 8 has established that. So if 
government lacks the right to confiscate it without just 
compensation, I do not see how it can grant that right en 
masse to the public. 
  
The logic behind the Constitution's Copyright Clause 
should be self-evident: no individual can enter into any 
agreement to sell or license property - or dispose of it in any 
other fashion - unless he or she owns the property. To make 
the public part owner of every citizen's intellectual property 
- which is effectively what the proposed legislation would do - 
would make all contracts regarding the disposition of that 
property essentially meaningless. Orphan works 
infringements would therefore nullify millions of private 
business contracts between artists and the clients they've 
licensed work to.  
  
When individuals knowingly interfere with the contracts 
or business affairs of others, it's called tortious 
interference and under the law there's a remedy for that. 
But here the interfering party would be the US 
government. Legislative immunity would, of course, exempt 
lawmakers from lawsuits for tortious interference. But by 
what right can they permit members of the public to 
interfere en masse with the contractual business affairs of 
each other on the slender premise that certain infringers 
may be ignorant of the economic or personal harm they're 
causing to strangers? 
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Proponents of the proposed legislation have stated that "good 
faith" infringers must be given "certainty" that if their 
infringements are detected, they will not be subject to 
penalties. And I agree that certainty in the markets is 
essential to the promotion of "Science and useful arts." Yet it 
is the current copyright system that provides 
certainty. Where creators exercise exclusive control over 
their rights and enter into voluntary agreements with 
known clients there is certainty all around. All parties 
understand the terms they've agreed to and with whom; and 
all parties are in a position to monitor mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive 
right would make it impossible for either creators or their 
clients to know who, where or on what terms any particular 
work is, has been or will be used by others. This would inflict 
total chaos in commercial markets. It would not only cause 
economic harm to creators, but to their clients across a 
broad swath of the economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and 
Mass Digitization, the Copyright Office states that it "takes 
[such] concerns seriously, but does not believe that they 
outweigh the benefits of comprehensive orphan works 
legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who 
would lose their rights, but for infringers who would gain 
them!  
  
For the sake of guaranteeing certainty to infringers in the 
secondary rights market, the proposed legislation would 
create perpetual uncertainty for creators and their clients in 
the country's primary markets. This would be a total 
reversal of the principle of copyright as expressed in Article 
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1, Section 8 of the Constitution; and with all due respect, a 
Constitutional provision cannot be reversed legally except by 
means of a Constitutional amendment. 
  
Thank you again for the opportunity to express these 
thoughts. 
  
Sincerely,  


Jesse Joshua Watson 


mail@jessewatson.com 
www.jessewatson.com
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September 28, 2015  
  
Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 
2015-01) 
  
Dear Ms. Pallante and Copyright Office Staff: 
  
Thank you for the opportunity to reply to the initial comments 
generated by the Visual Arts Notice of Inquiry. As a working 
artist/illustrator, I support the comments submitted by the 
Illustrators Partnership regarding the Constitutional issues 
raised by the proposed orphan works legislation. 
  
Article 1, Section 8 of the Constitution grants artists 
the exclusive rights to our work. It is my understanding that 
those rights cannot be abridged except by a Constitutional 
amendment. Yet the orphan works proposals the Copyright 
Office has recommended to Congress would abridge those 
rights. I could never again enjoy the exclusive right to any 
work I create if anybody anywhere is allowed to exploit it at 
any time, for any reason (except fair use), without my 
knowledge or consent. Because "orphan works" legislation 
would not be limited to true orphaned work, it would convert 
every artist's exclusive right to a non-exclusive right. That 
would be a fundamental change to a Constitutional provision 
and I do not think Congress can legally alter the Constitution 
by means of a statute law. 
  
The Fifth Amendment to the Constitution creates another 
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serious conflict. It states that no citizen's private property 
"shall" be taken by the government for public use without 
"just compensation." The work I create is my private 
property: Article I, Section 8 has established that. So if 
government lacks the right to confiscate it without just 
compensation, I do not see how it can grant that right en 
masse to the public. 
  
The logic behind the Constitution's Copyright Clause 
should be self-evident: no individual can enter into any 
agreement to sell or license property - or dispose of it in any 
other fashion - unless he or she owns the property. To make 
the public part owner of every citizen's intellectual property - 
which is effectively what the proposed legislation would do - 
would make all contracts regarding the disposition of that 
property essentially meaningless. Orphan works 
infringements would therefore nullify millions of private 
business contracts between artists and the clients they've 
licensed work to.  
  
When individuals knowingly interfere with the contracts 
or business affairs of others, it's called tortious 
interference and under the law there's a remedy for that. 
But here the interfering party would be the US 
government. Legislative immunity would, of course, exempt 
lawmakers from lawsuits for tortious interference. But by 
what right can they permit members of the public to interfere 
en masse with the contractual business affairs of each other 
on the slender premise that certain infringers may be 
ignorant of the economic or personal harm they're causing to 
strangers? 
  
Proponents of the proposed legislation have stated that 
"good faith" infringers must be given "certainty" that if their 
infringements are detected, they will not be subject to 



http://r20.rs6.net/tn.jsp?f=001XC9C75ADF48UohfECxU2dJ0rbBr6R79JCmTd-xmgWy6uCeRh9sisj8GA3B5wGMMQ2WEf05GAcA6BfH9-UppgvlfUuaq4EIzikKusXJ1BqiywU_J_kd8Ck4bey2x4tFr_mGnESMTLCTWONe-rv7CLXvDBs0-2q3SHWr7troK0ER0MUmlKN8xoFyfyHTsxnwJVDoVMCej8raX60w7_RwJUEg==&c=V-ibPAaLldtsYjfkG48qkoRtkdgX071qQOFmDz5S3ebCz_hABjOwXQ==&ch=VOTCikdzGLXlefDZj972RRs4_UhhEybCfuFPVsNGjmXFnMKVz7lOvw==

http://r20.rs6.net/tn.jsp?f=001XC9C75ADF48UohfECxU2dJ0rbBr6R79JCmTd-xmgWy6uCeRh9sisj8GA3B5wGMMQ2WEf05GAcA6BfH9-UppgvlfUuaq4EIzikKusXJ1BqiywU_J_kd8Ck4bey2x4tFr_mGnESMTLCTWONe-rv7CLXvDBs0-2q3SHWr7troK0ER0MUmlKN8xoFyfyHTsxnwJVDoVMCej8raX60w7_RwJUEg==&c=V-ibPAaLldtsYjfkG48qkoRtkdgX071qQOFmDz5S3ebCz_hABjOwXQ==&ch=VOTCikdzGLXlefDZj972RRs4_UhhEybCfuFPVsNGjmXFnMKVz7lOvw==





penalties. And I agree that certainty in the markets is 
essential to the promotion of "Science and useful arts." Yet it 
is the current copyright system that provides 
certainty. Where creators exercise exclusive control over 
their rights and enter into voluntary agreements with known 
clients there is certainty all around. All parties understand 
the terms they've agreed to and with whom; and all parties 
are in a position to monitor mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive 
right would make it impossible for either creators or their 
clients to know who, where or on what terms any particular 
work is, has been or will be used by others. This would inflict 
total chaos in commercial markets. It would not only cause 
economic harm to creators, but to their clients across a 
broad swath of the economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and 
Mass Digitization, the Copyright Office states that it "takes 
[such] concerns seriously, but does not believe that they 
outweigh the benefits of comprehensive orphan works 
legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who 
would lose their rights, but for infringers who would gain 
them!  
  
For the sake of guaranteeing certainty to infringers in the 
secondary rights market, the proposed legislation would 
create perpetual uncertainty for creators and their clients in 
the country's primary markets. This would be a total reversal 
of the principle of copyright as expressed in Article 1, 
Section 8 of the Constitution; and with all due respect, a 
Constitutional provision cannot be reversed legally except by 
means of a Constitutional amendment. 
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Thank you again for the opportunity to express these 
thoughts. 
  
Sincerely,  
 
Dave Wheeler 
Illustrator 
Dave Wheeler Studio LLC 
4616 25th ave NE PMB 572 
Seattle, WA 98105 
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October 1, 2015 
 
Copyright Office 
 
 
 
Re: Artist’s Copyright 
 
To Whom it May Concern, 
 
The American Society of Architectural Illustrators support the paper submitted by our colleagues at the American 
Society of Illustrators Partnership by adding the following comments regarding every artist's exclusive right of 
copyright: 
 
An artist’s work is created for commercial or non-commercial purposes. Sometimes it is commissioned by 
another person; purchased by another person or given away to another person as a gift. When completed it 
should be considered the personal property of the artist, who should hold all rights to what is to be done with 
that work. 
  
Third parties can appropriate the work, and if taken, is considered by any definition: theft. The value of that work 
is sometimes enough to call it grand theft. With digitization, an image of the work can be appropriated by a third 
party who has not made contact with the artist. That sort of appropriation is similar to theft that occurs when a 
movie is copied. Anyone will know that from the well-publicized warnings that appear at the start of a digital 
version of a film. We are constantly warned that video piracy is theft. The same warnings accompany music and 
music videos. 
  
Work that is taken without the artist’s knowledge or express approval, whether for money or given away as a gift 
- that act of taking is considered theft in the accepted practices of the film industry, the music industry, as well 
as in the precedents of common law. If an artist is not aware of the appropriation of work, it remains theft. If an 
artist is deceased, there may be estate ownership of the work and the estate should provide approval for the 
appropriation of the work. Work created by an artist who is deceased, whose work would become “orphan 
works” does not relieve the act of taking something that belonged to the artist and may now belong to their 
estate or other assigns from being considered theft. 
  
We are asking the superior courts, state or provincial lawmakers and federal legislators to refrain from 
undermining the basic considerations of artists that have been enjoyed by any citizen of the free world in 
protecting their commercial or intellectual property. 
 
We thank the Copyright Office for the opportunity to comment on this matter. 
 
Yours very truly, 
 
 


 
 
Jon Soules 
President 
American Society of Architectural Illustrators 
 
 
 








Susan LeVine


 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01)
 
Dear Ms. Pallante and Copyright Office Staff:
 
Thank you for the opportunity to reply to the initial comments generated by the Visual Arts Notice of 
Inquiry. As a working artist/illustrator, I support the comments submitted by the Illustrators Partnership 
regarding the Constitutional issues raised by the proposed orphan works legislation.
 
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It is my under-
standing that those rights cannot be abridged except by a Constitutional amendment. Yet the orphan 
works proposals the Copyright Office has recommended to Congress would abridge those rights. I 
could never again enjoy the exclusive right to any work I create if anybody anywhere is allowed to 
exploit it at any time, for any reason (except fair use), without my knowledge or consent. Because 
"orphan works" legislation would not be limited to true orphaned work, it would convert every artist's 
exclusive right to a non-exclusive right. That would be a fundamental change to a Constitutional provi-
sion and I do not think Congress can legally alter the Constitution by means of a statute law.
 
The Fifth Amendment to the Constitution creates another serious conflict. It states that no citizen's 
private property "shall" be taken by the government for public use without "just compensation." The 
work I create is my private property: Article I, Section 8 has established that. So if government lacks 
the right to confiscate it without just compensation, I do not see how it can grant that right en masse 
to the public.
 
The logic behind the Constitution's Copyright Clause should be self-evident: no individual can enter 
into any agreement to sell or license property - or dispose of it in any other fashion - unless he or she 
owns the property. To make the public part owner of every citizen's intellectual property - which is 
effectively what the proposed legislation would do - would make all contracts regarding the disposition 
of that property essentially meaningless. Orphan works infringements would therefore nullify millions 
of private business contracts between artists and the clients they've licensed work to. 
 
 
Thank you again for the opportunity to express these thoughts.
 
Sincerely, 







When individuals knowingly interfere with the contracts or business affairs of others, it's called 
tortious interference and under the law there's a remedy for that. But here the interfering party 
would be the US government. Legislative immunity would, of course, exempt lawmakers from 
lawsuits for tortious interference. But by what right can they permit members of the public to 
interfere en masse with the contractual business affairs of each other on the slender premise 
that certain infringers may be ignorant of the economic or personal harm they're causing to 
strangers?
 
Proponents of the proposed legislation have stated that "good faith" infringers must be given 
"certainty" that if their infringements are detected, they will not be subject to penalties. And I 
agree that certainty in the markets is essential to the promotion of "Science and useful arts." 
Yet it is the current copyright system that provides certainty. Where creators exercise exclu-
sive control over their rights and enter into voluntary agreements with known clients there is 
certainty all around. All parties understand the terms they've agreed to and with whom; and 
all parties are in a position to monitor mutual compliance.
 
By contrast, any legislation that voids an author's exclusive right would make it impossible 
for either creators or their clients to know who, where or on what terms any particular work 
is, has been or will be used by others. This would inflict total chaos in commercial markets. It 
would not only cause economic harm to creators, but to their clients across a broad swath of 
the economy. 
 
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the Copyright 
Office states that it "takes [such] concerns seriously, but does not believe that they outweigh 
the benefits of comprehensive orphan works legislation..." 
 
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for in-
fringers who would gain them! 
 
For the sake of guaranteeing certainty to infringers in the secondary rights market, the pro-
posed legislation would create perpetual uncertainty for creators and their clients in the coun-
try's primary markets. This would be a total reversal of the principle of copyright as expressed 
in Article 1, Section 8 of the Constitution; and with all due respect, a Constitutional provision 
cannot be reversed legally except by means of a Constitutional amendment.


 
Thank you again for the opportunity to express these thoughts.
 
Sincerely, 


Susan LeVine








To whom it may concern: 


 


As an artist, I am nobody.  I have only recently begun to market my work.  For this reason, I cannot sell 
my paintings for a large sum of money.  I have no name.  It has been brought to my attention that 
Congress is planning to rewrite the copyright laws in such a way that anything I have created would have 
to be registered for a fee with a private organization, or be subject to piracy with no recourse.  Someone 
else could take my work and sell it or otherwise use it without my permission.  This is unreasonable and 
unjust.  As it is, I make far less than minimum wage on my art work.  Then add materials, framing, gallery 
fees, website costs, etc., and you can see that it is already difficult enough to profit from my efforts.  
Adding another fee to every work of art will only drive prices higher and make it more difficult for an 
unestablished artist to sell his work.  Please recommend that this Orphan Work bill be discarded and 
leave the copyright laws as they are for artists of all genres. 


 


Thank you for your consideration. 


 


Mary Elle 








Craig Frazier Studio 157 Throckmorton Ave. #D


Mill Valley, CA 94941 


(415) 389-1475


craigfrazier.com


September 28, 2015 
 
Maria Pallante, Register of Copyrights 
US Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01)
 
Dear Ms. Pallante and Copyright Office Staff:
 
Thank you for the opportunity to reply to the initial comments generated by the Visual Arts Notice of 
Inquiry. As a working artist/illustrator, I support the comments submitted by the Illustrators Partnership 
regarding the Constitutional issues raised by the proposed orphan works legislation.
 
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It is my under-
standing that those rights cannot be abridged except by a Constitutional amendment. Yet the orphan 
works proposals the Copyright Office has recommended to Congress would abridge those rights. I could 
never again enjoy the exclusive right to any work I create if anybody anywhere is allowed to exploit it at 
any time, for any reason (except fair use), without my knowledge or consent. Because “orphan works” 
legislation would not be limited to true orphaned work, it would convert every artist’s exclusive right to 
a non-exclusive right. That would be a fundamental change to a Constitutional provision and I do not 
think Congress can legally alter the Constitution by means of a statute law.
 
The Fifth Amendment to the Constitution creates another serious conflict. It states that no citizen’s pri-
vate property “shall” be taken by the government for public use without “just compensation.” The work 
I create is my private property: Article I, Section 8 has established that. So if government lacks the right 
to confiscate it without just compensation, I do not see how it can grant that right en masse to the public.
 
The logic behind the Constitution’s Copyright Clause should be self-evident: no individual can enter 
into any agreement to sell or license property - or dispose of it in any other fashion - unless he or she 
owns the property. To make the public part owner of every citizen’s intellectual property - which is ef-
fectively what the proposed legislation would do - would make all contracts regarding the disposition of 
that property essentially meaningless. Orphan works infringements would therefore nullify millions of 
private business contracts between artists and the clients they’ve licensed work to. 
 
When individuals knowingly interfere with the contracts or business affairs of others, it’s called tortious 
interference and under the law there’s a remedy for that. But here the interfering party would be the 
US government. Legislative immunity would, of course, exempt lawmakers from lawsuits for tortious 
interference. But by what right can they permit members of the public to interfere en masse with the 
contractual business affairs of each other on the slender premise that certain infringers may be ignorant 
of the economic or personal harm they’re causing to strangers?
 







Proponents of the proposed legislation have stated that “good faith” infringers must be given “certainty” 
that if their infringements are detected, they will not be subject to penalties. And I agree that certainty 
in the markets is essential to the promotion of “Science and useful arts.” Yet it is the current copyright 
system that provides certainty. Where creators exercise exclusive control over their rights and enter into 
voluntary agreements with known clients there is certainty all around. All parties understand the terms 
they’ve agreed to and with whom; and all parties are in a position to monitor mutual compliance.
 
By contrast, any legislation that voids an author’s exclusive right would make it impossible for either 
creators or their clients to know who, where or on what terms any particular work is, has been or will be 
used by others. This would inflict total chaos in commercial markets. It would not only cause economic 
harm to creators, but to their clients across a broad swath of the economy. 
 
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the Copyright Office states 
that it “takes [such] concerns seriously, but does not believe that they outweigh the benefits of compre-
hensive orphan works legislation...” 
 
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for infringers who 
would gain them! 
 
For the sake of guaranteeing certainty to infringers in the secondary rights market, the proposed leg-
islation would create perpetual uncertainty for creators and their clients in the country’s primary mar-
kets. This would be a total reversal of the principle of copyright as expressed in Article 1, Section 8 of 
the Constitution; and with all due respect, a Constitutional provision cannot be reversed legally except 
by means of a Constitutional amendment.
 
Thank you again for the opportunity to express these thoughts.
 
Sincerely,


Craig Frazier


Craig Frazier Studio 157 Throckmorton Ave. #D


Mill Valley, CA 94941 


(415) 389-1475


craigfrazier.com
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September 30, 2015 
 
Copyright Office Reply Comment 
 
I strongly endorse the comments made in the letter you received from The Illustrator’s Partnership of America, in particular the 
following: 
 
“The Copyright Office has proposed that corporate interests be permitted to mass digitize the world’s copyrighted work, so long 
as it is limited to “non-profit educational or research purposes.” On its face, this would appear to be a charitable exception to 
Article 1, Section 8. But what provision in the Constitution permits the government to make the public a gift of certain citizens’ 
private property, even for charitable purposes?” 
 
The Constitution grants me ownership and control over my creative work. No mass-digitization should be allowed of my work 
without my permission. In addition, many of my clients have been non-profit educational and research institutions. If they are 
offered free mass-digitized work from around the world, there goes my clients and my industry - at my expense and for someone 
else’s profit. 
 
“The orphan works proposals under consideration would redefine millions of copyrighted works as orphans on the premise that 
some might be. Yet difficulty on the part of some user to find some author should be insufficient grounds for abridging the 
Constitutional rights of any US citizen.” 
 
As I stated in my initial letter to the Copyright Office, potential users do not have rights given to them by the Constitution, I do. If 
a potential user, individual or company, wants to further their business by using imagery, and can’t find an image they can 
legally use, then they can do what individuals and companies have done for decades - commission a new one, and keep 
illustrators working. 
 
Very best regards, 
 
Marcia Hartsock 
The Medical Art Company 
CIncinnati OH 45202 
http://www.hartsockillustration.com 
 








September 28, 2015 	  
 	  
Maria Pallante, Register of Copyrights 	  
US Copyright Office 	  
101 Independence Ave. S.E. 	  
Washington, DC 20559-6000 	  
 	  
RE: Notice of Inquiry, Copyright Office, Library of Congress 	  
Copyright Protection for Certain Visual Works (Docket No. 
2015-01)	  
 	  
Dear Ms. Pallante and Copyright Office Staff:	  
 	  
Thank you for the opportunity to reply to the initial comments 
generated by the Visual Arts Notice of Inquiry. As a working 
artist/illustrator, I support the comments submitted by the 
Illustrators Partnership regarding the Constitutional issues 
raised by the proposed orphan works legislation.	  
 	  
Article 1, Section 8 of the Constitution grants artists 
the exclusive rights to our work. It is my understanding that 
those rights cannot be abridged except by a Constitutional 
amendment. Yet the orphan works proposals the Copyright 
Office has recommended to Congress would abridge those 
rights. I could never again enjoy the exclusive right to any 
work I create if anybody anywhere is allowed to exploit it at 
any time, for any reason (except fair use), without my 
knowledge or consent. Because "orphan works" legislation 
would not be limited to true orphaned work, it would convert 
every artist's exclusive right to a non-exclusive right. That 
would be a fundamental change to a Constitutional provision 
and I do not think Congress can legally alter the Constitution 
by means of a statute law.	  
 	  
The Fifth Amendment to the Constitution creates another 







serious conflict. It states that no citizen's private property 
"shall" be taken by the government for public use without 
"just compensation." The work I create is my private 
property: Article I, Section 8 has established that. So if 
government lacks the right to confiscate it without just 
compensation, I do not see how it can grant that right en 
masse to the public.	  
 	  
The logic behind the Constitution's Copyright Clause 
should be self-evident: no individual can enter into any 
agreement to sell or license property - or dispose of it in any 
other fashion - unless he or she owns the property. To make 
the public part owner of every citizen's intellectual property - 
which is effectively what the proposed legislation would do - 
would make all contracts regarding the disposition of that 
property essentially meaningless. Orphan works 
infringements would therefore nullify millions of private 
business contracts between artists and the clients they've 
licensed work to. 	  
 	  
When individuals knowingly interfere with the contracts 
or business affairs of others, it's called tortious 
interference and under the law there's a remedy for that. 
But here the interfering party would be the US 
government. Legislative immunity would, of course, exempt 
lawmakers from lawsuits for tortious interference. But by 
what right can they permit members of the public to interfere 
en masse with the contractual business affairs of each other 
on the slender premise that certain infringers may be 
ignorant of the economic or personal harm they're causing to 
strangers?	  
 	  
Proponents of the proposed legislation have stated that 
"good faith" infringers must be given "certainty" that if their 
infringements are detected, they will not be subject to 







penalties. And I agree that certainty in the markets is 
essential to the promotion of "Science and useful arts." Yet it 
is the current copyright system that provides 
certainty. Where creators exercise exclusive control over 
their rights and enter into voluntary agreements with known 
clients there is certainty all around. All parties understand 
the terms they've agreed to and with whom; and all parties 
are in a position to monitor mutual compliance.	  
 	  
By contrast, any legislation that voids an author's exclusive 
right would make it impossible for either creators or their 
clients to know who, where or on what terms any particular 
work is, has been or will be used by others. This would inflict 
total chaos in commercial markets. It would not only cause 
economic harm to creators, but to their clients across a 
broad swath of the economy. 	  
 	  
On pages 50-51 of its 2015 Report on Orphan Works and 
Mass Digitization, the Copyright Office states that it "takes 
[such] concerns seriously, but does not believe that they 
outweigh the benefits of comprehensive orphan works 
legislation..." 	  
 	  
Benefits? Benefits for whom? Not benefits for artists, who 
would lose their rights, but for infringers who would gain 
them! 	  
 	  
For the sake of guaranteeing certainty to infringers in the 
secondary rights market, the proposed legislation would 
create perpetual uncertainty for creators and their clients in 
the country's primary markets. This would be a total reversal 
of the principle of copyright as expressed in Article 1, 
Section 8 of the Constitution; and with all due respect, a 
Constitutional provision cannot be reversed legally except by 
means of a Constitutional amendment.	  







 	  
Thank you again for the opportunity to express these 
thoughts.	  
 	  
Sincerely,  
Judy Steininger	  
	  








October 1, 2015 
  
Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
  
Dear Ms. Pallante and Copyright Office Staff: 
  
Thank you for the opportunity to reply to the initial comments generated by the Visual Arts 
Notice of Inquiry. As a working artist/illustrator, I support the comments submitted by the 
Illustrators Partnership regarding the Constitutional issues raised by the proposed orphan works 
legislation. 
  
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It is my 
understanding that those rights cannot be abridged except by a Constitutional amendment. Yet 
the orphan works proposals the Copyright Office has recommended to Congress wouldabridge 
those rights. I could never again enjoy the exclusive right to any work I create if anybody 
anywhere is allowed to exploit it at any time, for any reason (except fair use), without my 
knowledge or consent. Because "orphan works" legislation would not be limited to true orphaned 
work, it would convert every artist's exclusive right to a non-exclusive right. That would be a 
fundamental change to a Constitutional provision and I do not think Congress can legally alter 
the Constitution by means of a statute law. 
  
The Fifth Amendment to the Constitution creates another serious conflict. It states that no 
citizen's private property "shall" be taken by the government for public use without "just 
compensation." The work I create is my private property: Article I, Section 8 has established 
that. So if government lacks the right to confiscate it without just compensation, I do not see how 
it can grant that right en masse to the public. 
  
The logic behind the Constitution's Copyright Clause should be self-evident: no individual 
can enter into any agreement to sell or license property - or dispose of it in any other fashion - 
unless he or she owns the property. To make the public part owner of every citizen's intellectual 
property - which is effectively what the proposed legislation would do - would make all contracts 
regarding the disposition of that property essentially meaningless. Orphan works infringements 
would therefore nullify millions of private business contracts between artists and the clients 
they've licensed work to.  
  
When individuals knowingly interfere with the contracts or business affairs of others, it's 
called tortious interference and under the law there's a remedy for that. But here the 
interfering party would be the US government. Legislative immunity would, of course, 
exempt lawmakers from lawsuits for tortious interference. But by what right can they permit 
members of the public to interfere en masse with the contractual business affairs of each other on 
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the slender premise that certain infringers may be ignorant of the economic or personal harm 
they're causing to strangers? 
  
Proponents of the proposed legislation have stated that "good faith" infringers must be given 
"certainty" that if their infringements are detected, they will not be subject to penalties. And I 
agree that certainty in the markets is essential to the promotion of "Science and useful 
arts." Yet it is the current copyright system that provides certainty. Where creators exercise 
exclusive control over their rights and enter into voluntary agreements with known clients there 
is certainty all around. All parties understand the terms they've agreed to and with whom; and all 
parties are in a position to monitor mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive right would make it impossible for 
either creators or their clients to know who, where or on what terms any particular work is, has 
been or will be used by others. This would inflict total chaos in commercial markets. It would 
not only cause economic harm to creators, but to their clients across a broad swath of the 
economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the 
Copyright Office states that it "takes [such] concerns seriously, but does not believe that they 
outweigh the benefits of comprehensive orphan works legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for 
infringers who would gain them!  
  
For the sake of guaranteeing certainty to infringers in the secondary rights market, the proposed 
legislation would create perpetual uncertainty for creators and their clients in the country's 
primary markets. This would be a total reversal of the principle of copyright as expressed in 
Article 1, Section 8 of the Constitution; and with all due respect, a Constitutional provision 
cannot be reversed legally except by means of a Constitutional amendment. 
  
Thank you again for the opportunity to express these thoughts. 
  
Sincerely,  
 
Sara Jarret 
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September 28, 2015 
 
Maria Pallante, Register of Copyrights 
US Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-
01)
 
Dear Ms. Pallante and Copyright Office Staff:
 
Thank you for the opportunity to reply to the initial comments
generated by the Visual Arts Notice of Inquiry. As a working
artist/illustrator, I support the comments submitted by the
Illustrators Partnership regarding the Constitutional issues raised
by the proposed orphan works legislation.
 
Article 1, Section 8 of the Constitution grants artists the exclusive
rights to our work. It is my understanding that those rights cannot
be abridged except by a Constitutional amendment. Yet the orphan
works proposals the Copyright Office has recommended to
Congress would abridge those rights. I could never again enjoy the
exclusive right to any work I create if anybody anywhere is
allowed to exploit it at any time, for any reason (except fair use),
without my knowledge or consent. Because "orphan works"
legislation would not be limited to true orphaned work, it would
convert every artist's exclusive right to a non-exclusive right. That
would be a fundamental change to a Constitutional provision and I
do not think Congress can legally alter the Constitution by means
of a statute law.
 
The Fifth Amendment to the Constitution creates another serious







conflict. It states that no citizen's private property "shall" be taken
by the government for public use without "just compensation." The
work I create is my private property: Article I, Section 8 has
established that. So if government lacks the right to confiscate it
without just compensation, I do not see how it can grant that
right en masse to the public.
 
The logic behind the Constitution's Copyright Clause should
be self-evident: no individual can enter into any agreement to sell
or license property - or dispose of it in any other fashion - unless
he or she owns the property. To make the public part owner of
every citizen's intellectual property - which is effectively what the
proposed legislation would do - would make all contracts
regarding the disposition of that property essentially
meaningless. Orphan works infringements would therefore nullify
millions of private business contracts between artists and the
clients they've licensed work to. 
 
When individuals knowingly interfere with the contracts or
business affairs of others, it's called tortious interference and
under the law there's a remedy for that. But here the
interfering party would be the US government. Legislative
immunity would, of course, exempt lawmakers from lawsuits for
tortious interference. But by what right can they permit members
of the public to interfere en masse with the contractual business
affairs of each other on the slender premise that certain infringers
may be ignorant of the economic or personal harm they're causing
to strangers?
 
Proponents of the proposed legislation have stated that "good
faith" infringers must be given "certainty" that if their
infringements are detected, they will not be subject to penalties.
And I agree that certainty in the markets is essential to the
promotion of "Science and useful arts." Yet it is







the current copyright system that provides certainty. Where
creators exercise exclusive control over their rights and enter into
voluntary agreements with known clients there is certainty all
around. All parties understand the terms they've agreed to and with
whom; and all parties are in a position to monitor mutual
compliance.
 
By contrast, any legislation that voids an author's exclusive
right would make it impossible for either creators or their clients to
know who, where or on what terms any particular work is, has
been or will be used by others. This would inflict total chaos in
commercial markets. It would not only cause economic harm to
creators, but to their clients across a broad swath of the economy. 
 
On pages 50-51 of its 2015 Report on Orphan Works and Mass
Digitization, the Copyright Office states that it "takes [such]
concerns seriously, but does not believe that they outweigh the
benefits of comprehensive orphan works legislation..." 
 
Benefits? Benefits for whom? Not benefits for artists, who would
lose their rights, but for infringers who would gain them! 
 
For the sake of guaranteeing certainty to infringers in the
secondary rights market, the proposed legislation would create
perpetual uncertainty for creators and their clients in the country's
primary markets. This would be a total reversal of the principle of
copyright as expressed in Article 1, Section 8 of the Constitution;
and with all due respect, a Constitutional provision cannot be
reversed legally except by means of a Constitutional amendment.
 
Thank you again for the opportunity to express these thoughts.
 
Sincerely, 
Ken Leyden / Leyden Diversified, llc












September 28, 2015  
  
Maria Pallante, Register of Copyrights  
US Copyright Office   
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
  
Dear Ms. Pallante and Copyright Office Staff: 
  
Thank you for the opportunity to reply to the initial comments generated by the Visual 
Arts Notice of Inquiry. I am an artist and designer, I support the comments submitted by 
the Illustrators Partnership regarding the Constitutional issues raised by the proposed 
orphan works legislation. 
  
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It 
is my understanding that those rights cannot be abridged except by a Constitutional 
amendment. Yet the orphan works proposals the Copyright Office has recommended to 
Congress would abridge those rights. I could never again enjoy the exclusive right to 
any work I create if anybody anywhere is allowed to exploit it at any time, for any reason 
(except fair use), without my knowledge or consent. Because "orphan works" legislation 
would not be limited to true orphaned work, it would convert every artist's exclusive right 
to a non-exclusive right. That would be a fundamental change to a Constitutional 
provision and I do not think Congress can legally alter the Constitution by means of a 
statute law.  This means that the benefit of thousands of hours of work, created with 
costly materials, equipment and tools, using my own learned and native talent can be 
taken from me with relative ease and misused by others for profit, and devaluing my 
own work.  
  
The Fifth Amendment to the Constitution creates another serious conflict. It states that 
no citizen's private property "shall" be taken by the government for public use without 
"just compensation." The work I create is my private property: Article I, Section 8 has 
established that. So if government lacks the right to confiscate it without just 
compensation, I do not see how it can grant that right en masse to the public. 
  
The logic behind the Constitution's Copyright Clause should be self-evident: no 
individual can enter into any agreement to sell or license property - or dispose of it in 
any other fashion - unless he or she owns the property. To make the public part owner 
of every citizen's intellectual property - which is effectively what the proposed legislation 
would do - would make all contracts regarding the disposition of that property essentially 
meaningless. Orphan works infringements would therefore nullify millions of private 
business contracts between artists and the clients they've licensed work to.  
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When individuals knowingly interfere with the contracts or business affairs of 
others, it's called tortious interference and under the law there's a remedy for 
that. But here the interfering party would be the US government. Legislative 
immunity would, of course, exempt lawmakers from lawsuits for tortious interference. 
But by what right can they permit members of the public to interfere en masse with the 
contractual business affairs of each other on the slender premise that certain infringers 
may be ignorant of the economic or personal harm they're causing to strangers? 
  
Proponents of the proposed legislation have stated that "good faith" infringers must be 
given "certainty" that if their infringements are detected, they will not be subject to 
penalties. And I agree that certainty in the markets is essential to the promotion of 
"Science and useful arts."Yet it is the current copyright system that provides 
certainty. Where creators exercise exclusive control over their rights and enter into 
voluntary agreements with known clients there is certainty all around. All parties 
understand the terms they've agreed to and with whom; and all parties are in a position 
to monitor mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive right would make it 
impossible for either creators or their clients to know who, where or on what terms any 
particular work is, has been or will be used by others. This would inflict total chaos in 
commercial markets. It would not only cause economic harm to creators, but to their 
clients across a broad swath of the economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the 
Copyright Office states that it "takes [such] concerns seriously, but does not believe that 
they outweigh the benefits of comprehensive orphan works legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for 
infringers who would gain them!  
  
For the sake of guaranteeing certainty to infringers in the secondary rights market, the 
proposed legislation would create perpetual uncertainty for creators and their clients in 
the country's primary markets. This would be a total reversal of the principle of copyright 
as expressed in Article 1, Section 8 of the Constitution; and with all due respect, a 
Constitutional provision cannot be reversed legally except by means of a Constitutional 
amendment. 
  
Thank you again for the opportunity to express these thoughts. 
  
Sincerely,  
Val Wilson 
504 Cummins St. 
Bowie, TX 76230 
940-872-2173 
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Dear Ms Pallante,


The Illustrators Partnership represents me on all things copyright.


September 28, 2015 
 
Maria Pallante, Register of Copyrights 
US Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01)
 
Dear Ms. Pallante and Copyright Office Staff:
 
Thank you for the opportunity to reply to the initial comments generated by the Visual Arts Notice of Inquiry. As a 
working artist/illustrator, I support the comments submitted by the Illustrators Partnership regarding the Constitutional 
issues raised by the proposed orphan works legislation.
 
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It is my understanding that those 
rights cannot be abridged except by a Constitutional amendment. Yet the orphan works proposals the Copyright Office 
has recommended to Congress would abridge those rights. I could never again enjoy the exclusive right to any work I 
create if anybody anywhere is allowed to exploit it at any time, for any reason (except fair use), without my knowledge 
or consent. Because "orphan works" legislation would not be limited to true orphaned work, it would convert every 
artist's exclusive right to a non-exclusive right. That would be a fundamental change to a Constitutional provision and I 
do not think Congress can legally alter the Constitution by means of a statute law.
 
The Fifth Amendment to the Constitution creates another serious conflict. It states that no citizen's private property 
"shall" be taken by the government for public use without "just compensation." The work I create is my private 
property: Article I, Section 8 has established that. So if government lacks the right to confiscate it without just 
compensation, I do not see how it can grant that right en masse to the public.
 
The logic behind the Constitution's Copyright Clause should be self-evident: no individual can enter into any agreement 
to sell or license property - or dispose of it in any other fashion - unless he or she owns the property. To make the public
 part owner of every citizen's intellectual property - which is effectively what the proposed legislation would do - would 
make all contracts regarding the disposition of that property essentially meaningless. Orphan works infringements 
would therefore nullify millions of private business contracts between artists and the clients they've licensed work to. 
 
When individuals knowingly interfere with the contracts or business affairs of others, it's called tortious interference and
 under the law there's a remedy for that. But here the interfering party would be the US government. Legislative 
immunity would, of course, exempt lawmakers from lawsuits for tortious interference. But by what right can they 
permit members of the public to interfere en masse with the contractual business affairs of each other on the slender 
premise that certain infringers may be ignorant of the economic or personal harm they're causing to strangers?
 
Proponents of the proposed legislation have stated that "good faith" infringers must be given "certainty" that if their 
infringements are detected, they will not be subject to penalties. And I agree that certainty in the markets is essential to 
the promotion of "Science and useful arts." Yet it is the current copyright system that provides certainty. Where creators
 exercise exclusive control over their rights and enter into voluntary agreements with known clients there is certainty all 
around. All parties understand the terms they've agreed to and with whom; and all parties are in a position to monitor 
mutual compliance.
 
By contrast, any legislation that voids an author's exclusive right would make it impossible for either creators or their 







clients to know who, where or on what terms any particular work is, has been or will be used by others. This would 
inflict total chaos in commercial markets. It would not only cause economic harm to creators, but to their clients across 
a broad swath of the economy. 
 
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the Copyright Office states that it "takes 
[such] concerns seriously, but does not believe that they outweigh the benefits of comprehensive orphan works 
legislation..." 
 
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for infringers who would gain 
them! 
 
For the sake of guaranteeing certainty to infringers in the secondary rights market, the proposed legislation would create
 perpetual uncertainty for creators and their clients in the country's primary markets. This would be a total reversal of the
 principle of copyright as expressed in Article 1, Section 8 of the Constitution; and with all due respect, a Constitutional 
provision cannot be reversed legally except by means of a Constitutional amendment.
 
Thank you again for the opportunity to express these thoughts.
 
Sincerely,


Eric Lawrence
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September 30, 2015


Maria Pallante
Register of Copyrights
U.S. Copyright Office
101Independence Ave. S.E.
Washington, DC 20559-6000


RE: Notice of Inquiry, Copyright Office, Library of Congress
Copyright Protection for Certain Visual Works (Docket No. 2015-01)


Dear Ms. Pallante and the Copyright Office Staff:


Thank you for the opportunity to reply to the initial comments generated by the Visual Arts No-
tice of Inquiry. As a working medical illustrator, I support the comments submitted by the Illustra-
tors Partnership regarding the Constitutional issues raised by the proposed orphan works legis-
lation.
 
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work, rights that 
cannot be abridged except by a Constitutional amendment. The “orphan works” proposals the 
Copyright Office has recommended to Congress intend to abridge those rights allowing anyone 
to exploit or use my work anytime without my knowledge or consent. I could never again enjoy 
the exclusive right to any work I create. This would be devastating to every professional medical 
illustrator who creates medical and scientific visuals for a living. Because "orphan works" legisla-
tion would not be limited to true orphaned work, it would convert every artist's exclusive right to 
a non-exclusive right. This would be a fundamental change to a Constitutional provision. How 
can Congress legally alter the Constitution by means of a statute law?
 
The Fifth Amendment to the Constitution creates another serious conflict. It states that no citi-
zen's private property "shall" be taken by the government for public use without "just compen-
sation." The work I create is my private property: Article I, Section 8 has established that. So if 
government lacks the right to confiscate it without just compensation, how can the government 
grant that right en masse to the public?
 
The logic behind the Constitution's Copyright Clause should be self-evident: no individual 
can enter into any agreement to sell or license property - or dispose of it in any other fashion - 
unless he or she owns the property. The proposed legislation would entitle the public to partial 
ownership of every citizen’s intellectual property! This would make all contracts regarding the 
disposition of that property essentially meaningless. Orphan works infringements would there-
fore nullify millions of private business contracts between artists and the clients they've licensed 
work to. 


Jackie Heda, CMI
BIOMEDICAL & SCIENTIFIC ILLUSTRATION


4800 QUAIL CANYON DRIVE   CHARLOTTE, NC 28226	
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When individuals knowingly interfere with the contracts or business affairs of others, it's 
called tortious interference and under the law there's a remedy for that. But under these 
circumstances, the interfering party would be the US government. Legislative immunity 
would, of course, exempt lawmakers from lawsuits for tortious interference. But by what right 
can they permit members of the public to interfere en masse with the contractual business af-
fairs of each other on the slender premise that certain infringers may be ignorant of the eco-
nomic or personal harm they're causing to strangers?
 
Proponents of the proposed legislation have stated that "good faith" infringers must be given 
"certainty" that if their infringements are detected, they will not be subject to penalties. And I 
agree that certainty in the markets is essential to the promotion of "Science and useful arts." 
Yet it is the current copyright system that provides certainty. Where creators exercise exclusive 
control over their rights and enter into voluntary agreements with known clients there is certainty 
all around. All parties understand the terms they've agreed to and with whom; and all parties are 
in a position to monitor mutual compliance.
 
By contrast, any legislation that voids an author's exclusive right would make it impossible for 
either creators or their clients to know who, where or on what terms any particular work is, has 
been or will be used by others. This would inflict total chaos in commercial markets. It would not 
only cause economic harm to creators, but to their clients across a broad swath of the economy. 
 
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the Copyright Office 
states that it "takes [such] concerns seriously, but does not believe that they outweigh the bene-
fits of comprehensive orphan works legislation..." 
 
Benefits? Benefits for whom? There will be NO benefits for artists, who would lose their rights, 
but infringers would gain them! 
 
For the sake of guaranteeing certainty to infringers in the secondary rights market, the proposed 
legislation would create perpetual uncertainty for creators and their clients in the country's pri-
mary markets. This would be a total reversal of the principle of copyright as expressed in Article 
1, Section 8 of the Constitution; and with all due respect, a Constitutional provision cannot be 
reversed legally except by means of a Constitutional amendment.
 
Thank you again for allowing me the opportunity of expressing these thoughts.
 
Sincerely, 


Jackie Heda
Medical Illustrator








	  	  	   	  
	  
September	  29,	  2015	  
	  
RE:	  Notice	  of	  Inquiry,	  Copyright	  Office,	  Library	  of	  Congress	  
Copyright	  Protection	  for	  Certain	  Visual	  Works	  (Docket	  No.	  2015-‐01)	  
	  
Dear	  Ms.	  Maria	  Pallante	  and	  Copyright	  Office	  Staff:	  	  
	  
I	  appreciate	  the	  opportunity	  to	  reply	  to	  comments	  generated	  by	  the	  first	  Visual	  Arts	  
Notice	  of	  Inquiry.	  	  As	  a	  self-‐employed	  board	  certified	  medical	  illustrator	  and	  
practicing	  veterinarian,	  I	  support	  all	  the	  creators	  who	  have	  voiced	  their	  concerns	  
over	  legislation	  that	  seeks	  to	  destroy	  copyright	  law	  and	  their	  Constitutional	  rights,	  
as	  well	  as	  the	  submission	  by	  the	  Illustrators	  Partnership	  surrounding	  the	  
Constitutional	  issues	  raised	  by	  proposed	  orphan	  works	  legislation.	  
	  	  
Article	  1,	  Section	  8	  of	  the	  Constitution	  grants	  artists	  the	  exclusive	  rights	  to	  our	  
work.	  I	  understand	  that	  those	  rights	  cannot	  be	  abridged	  except	  by	  a	  Constitutional	  
amendment.	  Yet	  the	  orphan	  works	  proposals	  the	  Copyright	  Office	  has	  
recommended	  to	  Congress	  would	  abridge	  those	  rights.	  I	  could	  never	  again	  enjoy	  the	  
exclusive	  right	  to	  any	  work	  I	  create	  if	  anybody	  anywhere	  is	  allowed	  to	  exploit	  it	  at	  
any	  time,	  for	  any	  reason	  (except	  fair	  use),	  without	  my	  knowledge	  or	  consent.	  
Because	  "orphan	  works"	  legislation	  would	  not	  be	  limited	  to	  true	  orphaned	  work,	  it	  
would	  convert	  every	  artist's	  exclusive	  right	  to	  a	  non-‐exclusive	  right.	  I	  understand	  
that	  Congress	  cannot	  legally	  alter	  the	  Constitution	  by	  means	  of	  a	  statute	  law.	  
	  	  
The	  Fifth	  Amendment	  to	  the	  Constitution	  states	  that	  no	  citizen's	  private	  
property	  "shall"	  be	  taken	  by	  the	  government	  for	  public	  use	  without	  "just	  
compensation."	  As	  stated	  in	  Article	  1,	  Section	  8,	  the	  work	  I	  create	  is	  my	  private	  
property.	  If	  government	  lacks	  the	  right	  to	  confiscate	  it	  without	  just	  compensation,	  
how	  can	  that	  right	  be	  granted	  en	  masse	  to	  the	  public?	  
	  	  
The	  logic	  behind	  the	  Constitution's	  Copyright	  Clause	  should	  be	  self-‐evident:	  no	  
individual	  can	  enter	  into	  any	  agreement	  to	  sell	  or	  license	  property	  -‐	  or	  dispose	  of	  it	  
in	  any	  other	  fashion	  -‐	  unless	  he	  or	  she	  owns	  it.	  To	  make	  the	  public	  part	  owner	  of	  
every	  citizen's	  intellectual	  property	  would	  make	  all	  contracts	  regarding	  the	  
disposition	  of	  that	  property	  essentially	  meaningless.	  Orphan	  works	  infringements	  
would	  therefore	  nullify	  my	  private	  business	  contracts	  with	  my	  clients,	  as	  well	  as	  the	  
agreements	  between	  millions	  of	  creators	  and	  the	  clients	  they've	  licensed	  work	  to.	  	  
	  	  
The	  US	  government	  would	  be	  the	  "interfering	  party"	  engaged	  in	  tortious	  
interference.	  Legislative	  immunity	  would,	  of	  course,	  exempt	  lawmakers	  from	  
lawsuits	  for	  tortious	  interference.	  But,	  by	  what	  right	  can	  they	  permit	  the	  public	  to	  







interfere	  en	  masse	  with	  the	  contractual	  business	  affairs	  of	  each	  other	  on	  the	  slender	  
premise	  that	  certain	  infringers	  may	  be	  ignorant	  of	  the	  economic	  or	  personal	  harm	  
they're	  causing	  to	  strangers?	  
	  	  
Supporters	  of	  the	  proposed	  legislation	  have	  stated	  that	  "good	  faith"	  infringers	  must	  
be	  given	  "certainty"	  that	  if	  their	  infringements	  are	  detected,	  they	  will	  not	  be	  subject	  
to	  penalties.	  And	  I	  agree	  that	  certainty	  in	  the	  markets	  is	  essential	  to	  the	  promotion	  
of	  "Science	  and	  useful	  arts."	  However,	  the	  current	  copyright	  system	  provides	  
certainty:	  where	  creators	  exercise	  exclusive	  control	  over	  their	  rights	  and	  enter	  
into	  voluntary	  agreements	  with	  known	  clients	  there	  is	  certainty	  all	  
around.	  All	  parties	  understand	  the	  terms	  they've	  agreed	  to	  and	  with	  whom;	  and	  all	  
parties	  are	  in	  a	  position	  to	  monitor	  mutual	  compliance.	  	  
	  
By	  contrast,	  any	  legislation	  that	  voids	  an	  author's	  exclusive	  right	  would	  make	  it	  
impossible	  for	  either	  creators	  or	  their	  clients	  to	  know	  who,	  where,	  or	  on	  what	  terms	  
any	  particular	  work	  is,	  has	  been,	  or	  will	  be	  used	  by	  others.	  This	  would	  inflict	  total	  
chaos	  in	  commercial	  markets.	  It	  would	  not	  only	  cause	  economic	  harm	  to	  creators,	  
but	  to	  their	  clients	  across	  a	  broad	  swath	  of	  the	  economy.	  	  
	  	  
On	  pages	  50-‐51	  of	  its	  2015	  Report	  on	  Orphan	  Works	  and	  Mass	  Digitization,	  the	  
Copyright	  Office	  states	  that	  it	  "takes	  [such]	  concerns	  seriously,	  but	  does	  not	  believe	  
that	  they	  outweigh	  the	  benefits	  of	  comprehensive	  orphan	  works	  legislation..."	  	  
	  	  
These	  certainly	  are	  NOT	  benefits	  for	  creators,	  who	  would	  lose	  their	  rights,	  but	  for	  
infringers	  who	  would	  gain	  those	  rights.	  This	  is	  a	  sure	  way	  to	  squelch	  creation,	  
innovation,	  and	  the	  economy	  rather	  than	  fuel	  it.	  Who	  wants	  to	  work	  for	  free?	  Who	  
can?	  And	  let's	  be	  frank:	  there	  are	  very	  few	  "good	  faith"	  infringers.	  But,	  there	  are	  
plenty	  of	  willful	  infringers	  -‐	  individuals	  and	  corporations	  alike	  -‐	  that	  will	  hide	  under	  
the	  guise	  of	  "good	  faith"	  and,	  therefore,	  reap	  the	  proposed	  "benefits"	  of	  orphan	  
works	  legislation.	  The	  "benefits"	  being	  a	  change	  in	  copyright	  law	  that	  allows	  stealing	  
to	  be	  legal.	  What	  a	  fantastic,	  unethical	  new	  business	  model!	  If	  this	  legislation	  
succeeds,	  our	  moral	  integrity	  as	  a	  society	  has	  been	  dangerously	  violated.	  	  
	  	  
For	  the	  sake	  of	  guaranteeing	  certainty	  to	  infringers	  in	  the	  secondary	  rights	  market,	  
the	  proposed	  legislation	  would	  create	  perpetual	  uncertainty	  for	  creators	  and	  their	  
clients	  in	  the	  country's	  primary	  markets.	  How	  is	  that	  fair	  and	  legal?	  This	  would	  be	  a	  
total	  reversal	  of	  the	  principle	  of	  copyright	  as	  expressed	  in	  Article	  1,	  Section	  8	  of	  the	  
Constitution.	  And	  a	  Constitutional	  provision	  cannot	  be	  reversed	  legally	  except	  by	  
means	  of	  a	  Constitutional	  amendment.	  
	  	  
Thank	  you	  again	  for	  reading	  my	  comments	  and	  considering	  my	  concerns.	  
	  	  
Sincerely,	  	  


	  
Lauren	  D.	  Sawchyn,	  MSMI,	  DVM,	  CMI	  








                                                                                                                                                                 MCDERMOTT MEDICAL ILLUSTRATION 
                                                                                                                    Teri J. McDermott, MA CMI 
                                                                                                              Board Certified Medical Illustrator 
                                                                      38W563 Koshare Trail    ◆    Elgin, IL 60124   ◆    847.888.2206  ◆   terimcdermott.com                                
                                                                      ____________________________________________________________________________ 
 
 
September 29, 2015 
 
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
       Copyright Protection for Certain Visual Works  (Docket No. 2015-01) 
 
Dear Ms. Pallante and US Copyright Office Staff: 
 
I appreciate the opportunity to convey to you my feelings of why it is so important to retain the US 
Copyright Laws as they currently exist and not to change them. I sincerely hope you have on file a letter 
I wrote to you about Remedies for Small Copyright Claims (76 FR 66758) dated January 17, 2012, as 
well as the letter I wrote on July 14, 2015. 
 
Thank you also for the opportunity to reply to the initial comments generated by the Visual Arts Notice 
of Inquiry. As a working artist/illustrator, I totally support the comments submitted by the Illustrators 
Partnership of America, regarding the Constitutional issues raised by the proposed orphan works 
legislation. 
 
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It is my 
understanding that those rights cannot be abridged except by a Constitutional amendment. Yet the 
orphan works proposals the Copyright Office has recommended to Congress would abridge those 
rights. I could never again enjoy the exclusive right to any work I create in future, or have created in the 
past, if anybody anywhere is allowed to exploit it at any time, for any reason (except fair use), without 
my knowledge or consent. Because “orphan works” legislation would not be limited to true orphaned 
works, it would convert every artist’s exclusive right to a non-exclusive right. That would be a 
fundamental change to a Constitutional provision and I cannot believe that Congress can legally alter 
the Constitution by means of a statute law. 
 
The Fifth Amendment to the Constitution creates another serious conflict. It states that no citizen’s 
private property “shall” be taken by the government for public use without “just compensation.” The 
work I create is my private property; Article 1, Section 8 has established that. Therefore, if government 
lacks the right to confiscate it without just compensation, to me, I do not see how it can grant that right 
en masse to the public. 
 
The logic behind the Constitution’s Copyright Clause should be self-evident: no individual can 
enter into any agreement to sell or license property, or dispose of it in any other fashion, unless he or 
she owns the property. To make the public part owner of every citizen’s intellectual property, which is 
effectively what the proposed legislation would do, would make all contracts regarding the disposition of 
that property essentially meaningless. Orphan works infringements would therefore nullify millions of 
private business contracts between artists and the clients they have licensed work to throughout the 
course of their careers. 







When individuals knowingly interfere with the contracts or business affairs of others, it is called tortious 
interference and under the law, there’s a remedy for that. But in this case, the interfering party would 
be the US Government! Legislative immunity would, of course, exempt lawmakers from lawsuits for 
tortious interference. But by what right can they permit members of the public to interfere en masse with 
the contractual business affairs of each other on the slender premise that certain infringers may be 
ignorant of the economic or personal harm they’re causing to others? 
 
Proponents of the proposed legislation have stated that “good faith” infringers must be given “certainty” 
that if their infringements are detected, they will not be subject to penalties. I agree that certainty in the 
markets is essential to the promotion of “Science and Useful Arts.” Yet it is the current copyright system 
that provides certainty. When creators exercise exclusive control over their rights and enter into 
voluntary agreements with known clients, there is certainty all around. All parties understand the terms 
they’ve agreed to, and with whom; and all parties are in a position to monitor mutual compliance. 
 
By contrast, any legislation that voids an author’s exclusive rights would make it impossible for either 
creators or their clients to know who, where, or on what terms any particular work is, has been or will be 
used by others. This would inflict total chaos in commercial markets. It would not only cause economic 
harm to creators, but also to their clients across a broad spectrum of the economy. 
 
On pages 50 – 51 of its 2015 Report on Orphan Works and Mass Digitization, the U.S. Copyright Office 
states that it “takes (such) concerns seriously, but does not believe that they outweigh the benefits of 
comprehensive orphan works legislation…” 
 
BENEFITS??? Benefits to whom? This would mean total chaos for artists, like myself. We would all 
lose the rights to our creative works, that we have struggled so hard to create and retain rights to. The 
only benefits would be to infringers who would be able to find our works and use them, for free, 
because the U.S. Government decided it was OK! 
 
For the sake of guaranteeing certainty to infringers in the secondary rights market, the proposed 
legislation would create perpetual uncertainty for creators and their clients in this country’s primary 
markets. This would be a total reversal of the principle of copyright as expressed in Article 1, Section 8 
of the U.S. Constitution. With all due respect, it is my belief that a Constitutional provision cannot be 
reversed legally except by means of a Constitutional amendment. 
 
Thank you again for the opportunity to express my thoughts about this matter that is so incredibly 
important to me as an artist, and to all my artist, illustrator, and other creative colleagues. 
 
Respectfully submitted, 
 


 
 
Teri J. McDermott, MA CMI 
Past President and Fellow, 
Association of Medical Illustrators 
 
 
 
 
 
 
 







 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
        
 
 
 
 
 
 
 
 
 
 
 








September 30, 2015 
 
Maria Pallante, Register of Copyrights 
US Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
 
Dear Ms. Pallante and Copyright Office Staff: 
 
 Thank you for the opportunity to reply to the initial comments generated by the Visual Arts 
Notice of Inquiry. As a working artist/illustrator, I support the comments submitted by the Illustrators 
Partnership regarding the Constitutional issues raised by the proposed orphan works legislation. 
 
 Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It is my 
understanding that those rights cannot be abridged except by a Constitutional amendment. Yet the 
orphan works proposals the Copyright Office has recommended to Congress would abridge those 
rights. I could never again enjoy the exclusive right to any work I create if anybody anywhere is 
allowed to exploit it at any time, for any reason (except fair use), without my knowledge or consent. 
Because "orphan works" legislation would not be limited to true orphaned work, it would convert every 
artist's exclusive right to a non-exclusive right. That would be a fundamental change to a Constitutional 
provision and I do not think Congress can legally alter the Constitution by means of a statute law. 
 
 The Fifth Amendment to the Constitution creates another serious conflict. It states that no 
citizen's private property "shall" be taken by the government for public use without "just 
compensation." The work I create is my private property: Article I, Section 8 has established that. So if 
government lacks the right to confiscate it without just compensation, I do not see how it can grant that 
right en masse to the public. 
 
 The logic behind the Constitution's Copyright Clause should be self-evident: no individual 
can enter into any agreement to sell or license property - or dispose of it in any other fashion - unless he 
or she owns the property. To make the public part owner of every citizen's intellectual property - which 
is effectively what the proposed legislation would do - would make all contracts regarding the 
disposition of that property essentially meaningless. Orphan works infringements would therefore 
nullify millions of private business contracts between artists and the clients they've licensed work to. 
 
 When individuals knowingly interfere with the contracts or business affairs of others, it's 
called tortious interference and under the law there's a remedy for that. But here the interfering 
party would be the US government. Legislative immunity would, of course, exempt lawmakers from 
lawsuits for tortious interference. But by what right can they permit members of the public to interfere 
en masse with the contractual business affairs of each other on the slender premise that certain 
infringers may be ignorant of the economic or personal harm they're causing to strangers? 
 
 Proponents of the proposed legislation have stated that "good faith" infringers must be given 
"certainty" that if their infringements are detected, they will not be subject to penalties. And I agree that 
certainty in the markets is essential to the promotion of "Science and useful arts."Yet it is the current 
copyright system that provides certainty. Where creators exercise exclusive control over their rights 
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and enter into voluntary agreements with known clients there is certainty all around. All parties 
understand the terms they've agreed to and with whom; and all parties are in a position to monitor 
mutual compliance. 
 
 By contrast, any legislation that voids an author's exclusive right would make it impossible for 
either creators or their clients to know who, where or on what terms any particular work is, has been or 
will be used by others. This would inflict total chaos in commercial markets. It would not only cause 
economic harm to creators, but to their clients across a broad swath of the economy. 
 
 On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the Copyright 
Office states that it "takes [such] concerns seriously, but does not believe that they outweigh the 
benefits of comprehensive orphan works legislation..." 
 
 Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for 
infringers who would gain them! 
 
 For the sake of guaranteeing certainty to infringers in the secondary rights market, the proposed 
legislation would create perpetual uncertainty for creators and their clients in the country's primary 
markets. This would be a total reversal of the principle of copyright as expressed in Article 1, Section 8 
of the Constitution; and with all due respect, a Constitutional provision cannot be reversed legally 
except by means of a Constitutional amendment. 
 
 Thank you again for the opportunity to express these thoughts. 
 
Sincerely, 
 
Johnathan George 
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September 28, 2015  
  
Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
  
Dear Ms. Pallante and Copyright Office Staff: 
  
Thank you for the opportunity to reply to the initial comments generated by the 
Visual Arts Notice of Inquiry. As a working artist/illustrator, I support the 
comments submitted by the Illustrators Partnership regarding the Constitutional 
issues raised by the proposed orphan works legislation. 
  
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our 
work. It is my understanding that those rights cannot be abridged except by a 
Constitutional amendment. Yet the orphan works proposals the Copyright Office 
has recommended to Congress would abridge those rights. I could never again 
enjoy the exclusive right to any work I create if anybody anywhere is allowed to 
exploit it at any time, for any reason (except fair use), without my knowledge or 
consent. Because "orphan works" legislation would not be limited to true 
orphaned work, it would convert every artist's exclusive right to a non-exclusive 
right. That would be a fundamental change to a Constitutional provision and I do 
not think Congress can legally alter the Constitution by means of a statute law. 
  
The Fifth Amendment to the Constitution creates another serious conflict. It 
states that no citizen's private property "shall" be taken by the government for 
public use without "just compensation." The work I create is my private property: 
Article I, Section 8 has established that. So if government lacks the right to 
confiscate it without just compensation, I do not see how it can grant that right en 
masse to the public. 
  
The logic behind the Constitution's Copyright Clause should be self-
evident: no individual can enter into any agreement to sell or license property - 
or dispose of it in any other fashion - unless he or she owns the property. To 
make the public part owner of every citizen's intellectual property - which is 
effectively what the proposed legislation would do - would make all contracts 
regarding the disposition of that property essentially meaningless. Orphan works 
infringements would therefore nullify millions of private business contracts 
between artists and the clients they've licensed work to.  
  
When individuals knowingly interfere with the contracts or business affairs 
of others, it's called tortious interference and under the law there's a 
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remedy for that. But here the interfering party would be the US 
government. Legislative immunity would, of course, exempt lawmakers from 
lawsuits for tortious interference. But by what right can they permit members of 
the public to interfere en masse with the contractual business affairs of each 
other on the slender premise that certain infringers may be ignorant of the 
economic or personal harm they're causing to strangers? 
  
Proponents of the proposed legislation have stated that "good faith" infringers 
must be given "certainty" that if their infringements are detected, they will not be 
subject to penalties. And I agree that certainty in the markets is essential to the 
promotion of "Science and useful arts." Yet it is the current copyright system 
that provides certainty. Where creators exercise exclusive control over their 
rights and enter into voluntary agreements with known clients there is certainty all 
around. All parties understand the terms they've agreed to and with whom; and 
all parties are in a position to monitor mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive right would make it 
impossible for either creators or their clients to know who, where or on what 
terms any particular work is, has been or will be used by others. This would inflict 
total chaos in commercial markets. It would not only cause economic harm to 
creators, but to their clients across a broad swath of the economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the 
Copyright Office states that it "takes [such] concerns seriously, but does not 
believe that they outweigh the benefits of comprehensive orphan works 
legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, 
but for infringers who would gain them!  
  
For the sake of guaranteeing certainty to infringers in the secondary rights 
market, the proposed legislation would create perpetual uncertainty for creators 
and their clients in the country's primary markets. This would be a total reversal 
of the principle of copyright as expressed in Article 1, Section 8 of the 
Constitution; and with all due respect, a Constitutional provision cannot be 
reversed legally except by means of a Constitutional amendment. 
  
Thank you again for the opportunity to express these thoughts. 
  
Sincerely,  
 
Francisco Alvarado-Juarez 
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ED ZILBERTS 
MEDICAL SCIENTIFIC ILLUSTRATOR 


265 CASTLE HILL RANCH ROAD • WALNUT CREEK CA 94595 
 
September 28, 2015  
 
Maria Pallante  
Register of Copyrights  
U.S. Copyright Office  
101Independence Ave. S.E.  
Washington, DC 20559-6000  
 
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01)  
 
Dear Ms. Pallante and the Copyright Office Staff:  
 
Thank you for this special Notice of Inquiry. I deeply appreciate the opportunity  
afforded to all artists to respond individually to the challenges we face as working 
professionals. 
 
As a working artist/illustrator, I strongly support the comments submitted by the 
Illustrators Partnership regarding the Constitutional issues raised by the proposed 
orphan works legislation. 
 
As a medical illustrator I am proud of the impact my creations have had in the betterment 
of science education in the United States and around the globe. I’m prouder still that I 
live in a country that does not abridge the selling or licensing of my intellectual property 
as I see fit.     
 
I believe that any proposed legislation that voids an author's exclusive right would make 
it impossible for either creators or their clients to know who, where or on what terms any 
particular work is, has been or will be used by others. This would inflict total chaos in 
commercial markets. It would not only cause economic harm to creators, but to their 
clients across a broad swath of the economy.  
 
Orphan works legislation goes beyond any ideas of “fair use” and is on the face of it 
unconstitutional and just plain un-American.  
 
Thank you again for the opportunity to express these thoughts.	  
 	  
Sincerely, 	  
 
 
Ed Zilberts MABC, CMI, FAMI 
zilbertsandassociates.com 








September 28, 2015 


Maria Pallante, Register of Copyrights 
US Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 


RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01)


Dear Ms. Pallante and Copyright Office Staff:


Thank you for the opportunity to reply to the initial comments generated by the Visual
Arts Notice of Inquiry. As a working artist/illustrator, I support the comments submitted
by the Illustrators Partnership regarding the Constitutional issues raised by the pro-
posed orphan works legislation.


Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. 
It is my understanding that those rights cannot be abridged except by a Constitutional
amendment. Yet the orphan works proposals the Copyright Office has recommended to
Congress would abridge those rights. I could never again enjoy the exclusive right to
any work I create if anybody anywhere is allowed to exploit it at any time, for any reason
(except fair use), without my knowledge or consent. Because "orphan works" legislation
would not be limited to true orphaned work, it would convert every artist's exclusive 
right to a non-exclusive right. That would be a fundamental change to a Constitutional
provision and I do not think Congress can legally alter the Constitution by means of a
statute law.


The Fifth Amendment to the Constitution creates another serious conflict. It states 
that no citizen's private property "shall" be taken by the government for public use 
without "just compensation." The work I create is my private property: Article I, Section 
8 has established that. So if government lacks the right to confiscate it without just 
compensation, I do not see how it can grant that right en masse to the public.


The logic behind the Constitution's Copyright Clause should be self-evident: no individ-
ual can enter into any agreement to sell or license property - or dispose of it in any other
fashion - unless he or she owns the property. To make the public part owner of every 
citizen's intellectual property - which is effectively what the proposed legislation would
do - would make all contracts regarding the disposition of that property essentially
meaningless. Orphan works infringements would therefore nullify millions of private
business contracts between artists and the clients they've licensed work to. 


When individuals knowingly interfere with the contracts or business affairs of others, 
it's called tortious interference and under the law there's a remedy for that. But here the
interfering party would be the US government. Legislative immunity would, of course,







exempt lawmakers from lawsuits for tortious interference. But by what right can they
permit members of the public to interfere en masse with the contractual business affairs
of each other on the slender premise that certain infringers may be ignorant of the 
economic or personal harm they're causing to strangers?


Proponents of the proposed legislation have stated that "good faith" infringers must 
be given "certainty" that if their infringements are detected, they will not be subject to
penalties. And I agree that certainty in the markets is essential to the promotion of 
"Science and useful arts." Yet it is the current copyright system that provides certainty.
Where creators exercise exclusive control over their rights and enter into voluntary
agreements with known clients there is certainty all around. All parties understand 
the terms they've agreed to and with whom; and all parties are in a position to monitor
mutual compliance.


By contrast, any legislation that voids an author's exclusive right would make it 
impossible for either creators or their clients to know who, where or on what terms any
particular work is, has been or will be used by others. This would inflict total chaos in
commercial markets. It would not only cause economic harm to creators, but to their
clients across a broad swath of the economy. 


On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the 
Copyright Office states that it "takes [such] concerns seriously, but does not believe 
that they outweigh the benefits of comprehensive orphan works legislation..." 


Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but 
for infringers who would gain them! 


For the sake of guaranteeing certainty to infringers in the secondary rights market, 
the proposed legislation would create perpetual uncertainty for creators and their 
clients in the country's primary markets. This would be a total reversal of the principle 
of copyright as expressed in Article 1, Section 8 of the Constitution; and with all due 
respect, a Constitutional provision cannot be reversed legally except by means of 
a Constitutional amendment.


Thank you again for the opportunity to express these thoughts.


Sincerely, 
Anita McGinn-Natali








September 29, 2015


Maria Pallante, Register of  Copyrights
US Copyright Office
101 Independence Ave. S.E.
Washington, DC 20559-6000


RE: Notice of  Inquiry, Copyright Office, Library of  Congress
Copyright Protection for Certain Visual Works (Docket No. 2015-01)


Dear Ms. Pallante and Copyright Office Staff:


Thank you for the opportunity to reply to the initial comments generated by the Visual Arts 
Notice of  Inquiry. As a working artist and printmaker, I strongly support the comments 
submitted by the Illustrators Partnership regarding the Constitutional issues raised by the 
proposed orphan works legislation.


Article 1, Section 8 of  the Constitution grants artists the exclusive rights to our work. It is my 
understanding that those rights cannot be abridged except by a Constitutional amendment. Yet 
the orphan works proposals the Copyright Office has recommended to Congress would abridge 
those rights. I could never again enjoy the exclusive right to any work I create if  anybody 
anywhere is allowed to exploit it at any time, for any reason (except fair use), without my 
knowledge or consent. Because "orphan works" legislation would not be limited to true orphaned 
work, it would degrade every artist's exclusive right to a non-exclusive right. That would be a 
fundamental change to a Constitutional provision and I do not think Congress can legally alter 
the Constitution by means of  a statute law.


The Fifth Amendment to the Constitution creates another serious conflict. It states that no 
citizen's private property "shall" be taken by the government for public use without "just 
compensation." The work I create is my private property: Article I, Section 8 has established that. 
So if  government lacks the right to confiscate it without just compensation, I do not see how it 
can grant that right en masse to the public.


The logic behind the Constitution's Copyright Clause should be self-evident: no individual can 
enter into any agreement to sell or license property – or dispose of  it in any other fashion – unless 
he or she owns the property. To make the public part owner of  every citizen's intellectual 
property – which is effectively what the proposed legislation would do – would make all contracts 
regarding the disposition of  that property essentially meaningless. Orphan works infringements 
would therefore nullify millions of  private business contracts between artists and the clients 
they've licensed work to.


When individuals knowingly interfere with the contracts or business affairs of  others, it's called 
tortious interference and under the law there's a remedy for that. But here the interfering party 
would be the US government. Legislative immunity would, of  course, exempt lawmakers from 
lawsuits for tortious interference. But by what right can they permit members of  the public to 
interfere en masse with the contractual business affairs of  each other on the slender premise that 
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certain infringers may be ignorant of  the economic or personal harm they're causing to 
strangers?


Proponents of  the proposed legislation have stated that "good faith" infringers must be given 
"certainty" that if  their infringements are detected, they will not be subject to penalties. And I 
agree that certainty in the markets is essential to the promotion of  "Science and useful arts." Yet 
it is the current copyright system that provides certainty. Where creators exercise exclusive control 
over their rights and enter into voluntary agreements with known clients there is certainty all 
around. All parties understand the terms they've agreed to and with whom; and all parties are in 
a position to monitor mutual compliance.


By contrast, any legislation that voids an author's exclusive right would make it impossible for 
either creators or their clients to know who, where or on what terms any particular work is, has 
been or will be used by others. This would inflict total chaos in commercial markets. It would not 
only cause economic harm to creators, but to their clients across a broad swath of  the economy.


On pages 50-51 of  its 2015 Report on Orphan Works and Mass Digitization, the Copyright 
Office states that it “takes [such] concerns seriously, but does not believe that they outweigh the 
benefits of  comprehensive orphan works legislation...”


Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for 
infringers who would gain them!


For the sake of  guaranteeing certainty to the sub-class of  infringers in the secondary rights 
market, the proposed legislation would create perpetual uncertainty for creators and their clients 
in the country's primary markets. This would be a total reversal of  the principle of  copyright as 
expressed in Article 1, Section 8 of  the Constitution; and with all due respect, a Constitutional 
provision cannot be reversed legally except by means of  a Constitutional amendment.


Thank you again for the opportunity to express these thoughts.


Sincerely,


-- 
Rick Allen
The Kenspeckle Letterpress
www.kenspeckleletterpress.com
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September 30, 2015 
 
Maria Pallante, Register of Copyrights 
US Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01)
 
Dear Ms. Pallante and Copyright Office Staff:
 
Thank you for the opportunity to reply to the initial comments generated by the Visual Arts Notice of 
Inquiry. As a working artist/illustrator, I support the comments submitted by the Illustrators 
Partnership regarding the Constitutional issues raised by the proposed orphan works legislation.
 
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It is my 
understanding that those rights cannot be abridged except by a Constitutional amendment. Yet the 
orphan works proposals the Copyright Office has recommended to Congress wouldabridge those 
rights. I could never again enjoy the exclusive right to any work I create if anybody anywhere is 
allowed to exploit it at any time, for any reason (except fair use), without my knowledge or consent. 
Because "orphan works" legislation would not be limited to true orphaned work, it would convert 
every artist's exclusive right to a non-exclusive right. That would be a fundamental change to a 
Constitutional provision and I do not think Congress can legally alter the Constitution by means of a 
statute law.
 
The Fifth Amendment to the Constitution creates another serious conflict. It states that no citizen's 
private property "shall" be taken by the government for public use without "just compensation." The 
work I create is my private property: Article I, Section 8 has established that. So if government lacks 
the right to confiscate it without just compensation, I do not see how it can grant that right en masse 
to the public.
 
The logic behind the Constitution's Copyright Clause should be self-evident: no individual can enter 
into any agreement to sell or license property - or dispose of it in any other fashion - unless he or 
she owns the property. To make the public part owner of every citizen's intellectual property - which 
is effectively what the proposed legislation would do - would make all contracts regarding the 
disposition of that property essentially meaningless. Orphan works infringements would therefore 
nullify millions of private business contracts between artists and the clients they've licensed work to. 
 
When individuals knowingly interfere with the contracts or business affairs of others, it's called 
tortious interference and under the law there's a remedy for that. But here the interfering party would 
be the US government. Legislative immunity would, of course, exempt lawmakers from lawsuits for 
tortious interference. But by what right can they permit members of the public to interfere en masse 
with the contractual business affairs of each other on the slender premise that certain infringers may 
be ignorant of the economic or personal harm they're causing to strangers?
 
Proponents of the proposed legislation have stated that "good faith" infringers must be given 
"certainty" that if their infringements are detected, they will not be subject to penalties. And I agree 
that certainty in the markets is essential to the promotion of "Science and useful arts." Yet it is the 
current copyright system that provides certainty. Where creators exercise exclusive control over their 
rights and enter into voluntary agreements with known clients there is certainty all around. All 
parties understand the terms they've agreed to and with whom; and all parties are in a position to 
monitor mutual compliance.
 







By contrast, any legislation that voids an author's exclusive right would make it impossible for either 
creators or their clients to know who, where or on what terms any particular work is, has been or will 
be used by others. This would inflict total chaos in commercial markets. It would not only cause 
economic harm to creators, but to their clients across a broad swath of the economy. 
 
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the Copyright Office 
states that it "takes [such] concerns seriously, but does not believe that they outweigh the benefits of 
comprehensive orphan works legislation..." 
 
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for infringers 
who would gain them! 
 
For the sake of guaranteeing certainty to infringers in the secondary rights market, the proposed 
legislation would create perpetual uncertainty for creators and their clients in the country's primary 
markets. This would be a total reversal of the principle of copyright as expressed in Article 1, Section 
8 of the Constitution; and with all due respect, a Constitutional provision cannot be reversed legally 
except by means of a Constitutional amendment.
 
Thank you again for the opportunity to express these thoughts.
 
Sincerely, 


Scott Staton








Maria Pallante 


Register of Copyrights 


 


U. S. Copyright Office 


101 Independence Ave. S. E. 


Washington, D. C. 20559-6000 


Re: Notice of Inquiry  


Copyright Office 


Library of Congress 


Copyright Protection for Certain Visual Works (Docket # 2015-01) 


Dear Ms. Pallante, 


We are respectfully asking lawmakers not to approve “The Next Great 


Copyright Act.” 


We have been children’s book illustrators for 44 years. This is our only 


source of income. 


Alexandra’s education includes a BFA and an MFA from Pratt Institute in 


Brooklyn, N. Y. She has illustrated more than 40 books for children, has 


written and illustrated for children’s testing programs and magazines.  


Among her awards for illustrated books are: The Teacher’s Choice Award,  


The Philadelphia Children’s Reading Round Table Best Book of the Month, 


Outstanding Book in the Field of Science, Pennsylvania Library Association 


Carolyn Field Award, Amelia Bloomer Project List and the Silver Medal 


Eureka Award. 


She has taught at library conferences, The International Women’s Writing 


Guild and at school visits. 


John graduated from Washington University in St. Louis with a BFA and 


from Pratt Institute in Brooklyn, N. Y. with an MFA. He has illustrated over 


60 children’s picture and chapter books.  







John has won numerous awards for his work in children’s books among 


them Parent’s Choice, New York Times Best Children’s Books, included 


many times in Society of Illustrator’s Annual Show. 


John has taught at children’s book conferences and been artist in residence. 


Copyright law is not an abstract legal issue to us, but the basis on which our 


business rests. Our ONLY income is from the work we have done in 


children’s books and our royalties. Our copyrights are the products we 


license. It means that infringing on our work is like stealing our money. It’s 


important to our business that we are able to determine voluntarily how and 


by whom our work is used. Our work does NOT lose its value upon 


publication but becomes part of our business inventory. We continue to 


receive royalties that make up a large part of our income. We are now 70 


years old and are totally dependent on our royalty income. Please do not take 


our only income from us! 


In the digital era, inventory is more valuable to us and other artists than ever 


before. 


We respectfully submit our concerns, 


Alexandra Wallner and John Wallner, Greywood Studios 


 








September 28, 2015  
  
Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
  
Dear Ms. Pallante and Copyright Office Staff: 
  
Thank you for the opportunity to reply to the initial comments generated by the Visual 
Arts Notice of Inquiry. As a working artist/illustrator, I support the comments submitted 
by the Illustrators Partnership regarding the Constitutional issues raised by the 
proposed orphan works legislation. 
  
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It 
is my understanding that those rights cannot be abridged except by a Constitutional 
amendment. Yet the orphan works proposals the Copyright Office has recommended to 
Congress would abridge those rights. I could never again enjoy the exclusive right to 
any work I create if anybody anywhere is allowed to exploit it at any time, for any reason 
(except fair use), without my knowledge or consent. Because "orphan works" legislation 
would not be limited to true orphaned work, it would convert every artist's exclusive right 
to a non-exclusive right. That would be a fundamental change to a Constitutional 
provision and I do not think Congress can legally alter the Constitution by means of a 
statute law. 
  
The Fifth Amendment to the Constitution creates another serious conflict. It states that 
no citizen's private property "shall" be taken by the government for public use without 
"just compensation." The work I create is my private property: Article I, Section 8 has 
established that. So if government lacks the right to confiscate it without just 
compensation, I do not see how it can grant that right en masse to the public. 
  
The logic behind the Constitution's Copyright Clause should be self-evident: no 
individual can enter into any agreement to sell or license property - or dispose of it in 
any other fashion - unless he or she owns the property. To make the public part owner 
of every citizen's intellectual property - which is effectively what the proposed legislation 
would do - would make all contracts regarding the disposition of that property essentially 
meaningless. Orphan works infringements would therefore nullify millions of private 
business contracts between artists and the clients they've licensed work to.  
  
When individuals knowingly interfere with the contracts or business affairs of 
others, it's called tortious interference and under the law there's a remedy for 
that. But here the interfering party would be the US government. Legislative 
immunity would, of course, exempt lawmakers from lawsuits for tortious interference. 
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But by what right can they permit members of the public to interfere en masse with the 
contractual business affairs of each other on the slender premise that certain infringers 
may be ignorant of the economic or personal harm they're causing to strangers? 
  
Proponents of the proposed legislation have stated that "good faith" infringers must be 
given "certainty" that if their infringements are detected, they will not be subject to 
penalties. And I agree that certainty in the markets is essential to the promotion of 
"Science and useful arts." Yet it is the current copyright system that provides 
certainty. Where creators exercise exclusive control over their rights and enter into 
voluntary agreements with known clients there is certainty all around. All parties 
understand the terms they've agreed to and with whom; and all parties are in a position 
to monitor mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive right would make it 
impossible for either creators or their clients to know who, where or on what terms any 
particular work is, has been or will be used by others. This would inflict total chaos in 
commercial markets. It would not only cause economic harm to creators, but to their 
clients across a broad swath of the economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the 
Copyright Office states that it "takes [such] concerns seriously, but does not believe that 
they outweigh the benefits of comprehensive orphan works legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for 
infringers who would gain them!  
  
For the sake of guaranteeing certainty to infringers in the secondary rights market, the 
proposed legislation would create perpetual uncertainty for creators and their clients in 
the country's primary markets. This would be a total reversal of the principle of copyright 
as expressed in Article 1, Section 8 of the Constitution; and with all due respect, a 
Constitutional provision cannot be reversed legally except by means of a Constitutional 
amendment. 
  
Thank you again for the opportunity to express these thoughts. 
  
Sincerely,  
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September 29, 2015 
 
Maria Pallante, Register of Copyrights 
US Copyright Office 
101 Independence Ave. S.E.
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01)
 
Dear Ms. Pallante and Copyright Office Staff:
 
Thank you for the opportunity to reply to the initial comments generated by the Visual Arts Notice of Inquiry.  As a 
retired artist/illustrator I see friends still relying on their artistic prowess to put food in their families' bellies, and I 
support the comments submitted by the Illustrators Partnership regarding the Constitutional issues raised by the 
proposed orphan works legislation.
 
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It is my understanding that those 
rights cannot be abridged except by a Constitutional amendment.  Yet the orphan works proposals the Copyright Office 
as recommended to Congress would abridge those rights.  I and my friends could never again enjoy the exclusive right 
to any work we created if anybody anywhere is allowed to exploit it at any time, for any reason (except fair use), 
without our knowledge or consent.  Because "orphan works" legislation would not be limited to true orphaned work, it 
would convert every artist's exclusive right into a non-exclusive right.  That would be a fundamental change to a 
Constitutional provision and I do not think Congress can legally alter the Constitution by means of a statute law.
 
The Fifth Amendment to the Constitution creates another serious conflict.  It states that no citizen's private property 
"shall" be taken by the government for public use without "just compensation."  The work we create is our private 
property: Article I, Section 8 has established that.  So if government lacks the right to confiscate it without just 
compensation, I do not see how it can grant that right en masse to the public.
 
The logic behind the Constitution's Copyright Clause should be self-evident: no individual can enter into any agreement 
to sell or license property - or dispose of it in any other fashion - unless he or she owns said property.  To make the 
public part owner of every citizen's intellectual property - which is effectively what the proposed legislation would do - 
would make all contracts regarding the disposition of that property essentially meaningless.  Orphan works 
infringements would therefore nullify millions of private business contracts between artists and the clients to whom 
they've licensed work. 
 
When individuals knowingly interfere with the contracts or business affairs of others, it's called tortious interference and
 under the law there's a remedy for that.  But here the interfering party would be the US government.  Legislative 
immunity would, of course, exempt lawmakers from lawsuits for tortious interference. But by what right can they 
permit members of the public to interfere en masse with the contractual business affairs of each other on the slender 
premise that certain infringers may be ignorant of the economic or personal harm they're causing to strangers?
 
Proponents of this legislation have stated that "good faith" infringers must be given "certainty" that if their 
infringements are detected, they will not be subject to penalties.  And I agree that certainty in the markets is essential to 
the promotion of "Science and useful arts."  Yet it is the current copyright system that provides certainty.  Where 
creators exercise exclusive control over their rights and enter into voluntary agreements with known clients there is 
certainty all-round.  All parties understand the terms they've agreed to and with whom; and all parties are in a position to
 monitor mutual compliance.
 
By contrast, any legislation that voids an author's exclusive right would make it impossible for either creators or their 
clients to know on what terms any particular work is, has been or will be used by others.   This would inflict total chaos 
in commercial markets.  It would not only cause economic harm to creators, but to their clients across a broad swath of 







the economy. 
 
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the Copyright Office states that it "takes 
[such] concerns seriously, but does not believe that they outweigh the benefits of comprehensive orphan works 
legislation..." 
 
Benefits?  Benefits for whom?  Not benefits for artists, who would lose their rights, but for infringers who would gain 
them! 
 
For the sake of guaranteeing certainty to infringers in the secondary rights market, the proposed legislation would create
 perpetual uncertainty for creators and their clients in the country's primary markets.  This would be a total reversal of 
the principle of copyright as expressed in Article 1, Section 8 of the Constitution; and with all due respect, a 
Constitutional provision cannot be reversed legally except by means of a Constitutional amendment.
 
Thank you again for the opportunity to express these thoughts.
 
Sincerely, 


David J. Aldred
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Medical Illustrator 
Kari C. Toverud AS 
Kari C. Toverud MS CMI 
Sorkedalsveien 293 
0754 Oslo, Norway 
 
tlph: +47 22 50 39 88 
fax:+47 22 50 39 87 
cell: +47 917 13 868 
e-mail: post@karitoverud.no 
www.karitoverud.com 
Designbasen.no 
 


Orphan Works Act 
I am an American citizen living in Oslo, 
Norway and working as a board certified medical illustrator. I have a Master of Science 
degree in Medical illustration from The medical College of Georgia (Now called Georgia 
Regents University). I have been working as a professional award-winning medical 
illustrator for 32 years. I provide informative medical illustrations, animations, interactive 
learning sites and storyboard, script-writing for a variety of clients including publishers, 
international medical journals such as Nature, physicians, advertising agencies and the 
pharmaceutical industry. I have provided illustrations for 230 textbooks for medical, 
nursing, junior high and high school students. Many of these titles have been translated into 
Danish, Swedish and Finnish.  
 
For me, copyright law is not an abstract legal issue, but the basis on which my business 
rests!! Over 65 % of my revenue is from re-licensing my artwork to new customers. Due to 
the nature of the subject matter, the human body, there is a huge need for these 
illustrations in many different publications without a conflict of interest for my different 
clients.  
My copyright is the product I license. If the new law will allow public access to my work 
then over half my revenue would disappear!! The "reforms" you have proposed would 
allow large Internet firms to stock their databases with my pictures. This could happen 
either by forcing me to hand over my images to them as registered works, or by harvesting 
unregistered works as orphans and copyrighting them in their own names as "derivative 
works." This means that infringing my work is like stealing my money. 
 
I have never signed over the copyright to any of my clients. My medical illustrations do NOT 
lose their value upon publication. It is VERY important to me to be able to re-license my 
artwork or make derivatives of my work to new clients. It is of utmost importance that I 
remain able to determine how and by whom my work is used.  I have built up a HUGE 
image bank that is my business “inventory” and it is more valuable then ever since the 
digital era arrived.  Customers from all over the world are now my clients and if the new 
Orphan Works Act is passed in it´s present form it will ruin my business and deprive me of 
control over my own creative images. 
I sign all my artwork, but I have experienced on many occasions that people have digitally 
removed my signature and used my images illegally. This piece of artwork would with the 
new bill be considered as “orphaned” even if it was not and thereby making the image 
available for commercial infringement by “good faith” infringers unless I was forced to 
register my work.  The new bill would also allow for others to alter my work and copyright 
these as “derivative works in their name!! 
 
I strongly encourage you to not pass this bill since it will void my constitutional right to the 
exclusive control of my work.  
 
 
Sincerely, Kari C Toverud 
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September 28, 2015  
  
Maria Pallante, Register of Copyrights  
US Copyright Office  
101 Independence Ave. S.E.  
Washington, DC 20559-6000  
  
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
  
Dear Ms. Pallante and Copyright Office Staff: 
  
Thank you for the opportunity to reply to the initial comments generated by the Visual Arts Notice of 
Inquiry. As a working artist/illustrator, I support the comments submitted by the Illustrators Partnership 
regarding the Constitutional issues raised by the proposed orphan works legislation. 
  
Article 1, Section 8 of the Constitution grants artists the exclusive rights to our work. It is my 
understanding that those rights cannot be abridged except by a Constitutional amendment. Yet the orphan 
works proposals the Copyright Office has recommended to Congress would abridge those rights. I could 
never again enjoy the exclusive right to any work I create if anybody anywhere is allowed to exploit it at 
any time, for any reason (except fair use), without my knowledge or consent. Because "orphan works" 
legislation would not be limited to true orphaned work, it would convert every artist's exclusive right to a 
non-exclusive right. That would be a fundamental change to a Constitutional provision and I do not think 
Congress can legally alter the Constitution by means of a statute law. 
  
The Fifth Amendment to the Constitution creates another serious conflict. It states that no citizen's 
private property "shall" be taken by the government for public use without "just compensation." The work 
I create is my private property: Article I, Section 8 has established that. So if government lacks the right to 
confiscate it without just compensation, I do not see how it can grant that right en masse to the public. 
  
The logic behind the Constitution's Copyright Clause should be self-evident: no individual can enter 
into any agreement to sell or license property - or dispose of it in any other fashion - unless he or she owns 
the property. To make the public part owner of every citizen's intellectual property - which is effectively 
what the proposed legislation would do - would make all contracts regarding the disposition of that 
property essentially meaningless. Orphan works infringements would therefore nullify millions of private 
business contracts between artists and the clients they've licensed work to.  
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When individuals knowingly interfere with the contracts or business affairs of others, it's called 
tortious interference and under the law there's a remedy for that. But here the interfering party 
would be the US government. Legislative immunity would, of course, exempt lawmakers from lawsuits 
for tortious interference. But by what right can they permit members of the public to interfere en masse 
with the contractual business affairs of each other on the slender premise that certain infringers may be 
ignorant of the economic or personal harm they're causing to strangers? 
  
Proponents of the proposed legislation have stated that "good faith" infringers must be given "certainty" 
that if their infringements are detected, they will not be subject to penalties. And I agree that certainty in 
the markets is essential to the promotion of "Science and useful arts." Yet it is the current copyright system 
that provides certainty. Where creators exercise exclusive control over their rights and enter into voluntary 
agreements with known clients there is certainty all around. All parties understand the terms they've 
agreed to and with whom; and all parties are in a position to monitor mutual compliance. 
  
By contrast, any legislation that voids an author's exclusive right would make it impossible for either 
creators or their clients to know who, where or on what terms any particular work is, has been or will be 
used by others. This would inflict total chaos in commercial markets. It would not only cause economic 
harm to creators, but to their clients across a broad swath of the economy.  
  
On pages 50-51 of its 2015 Report on Orphan Works and Mass Digitization, the Copyright Office states 
that it "takes [such] concerns seriously, but does not believe that they outweigh the benefits of 
comprehensive orphan works legislation..."  
  
Benefits? Benefits for whom? Not benefits for artists, who would lose their rights, but for infringers who 
would gain them!  
  
For the sake of guaranteeing certainty to infringers in the secondary rights market, the proposed legislation 
would create perpetual uncertainty for creators and their clients in the country's primary markets. This 
would be a total reversal of the principle of copyright as expressed in Article 1, Section 8 of the 
Constitution; and with all due respect, a Constitutional provision cannot be reversed legally except by 
means of a Constitutional amendment. 
   
Thank you again for the opportunity to express these thoughts. 
  
Sincerely,  
 
 
Sue Seif, MA, CMI, FAMI 
President 
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September 29, 2015 
 
Maria Pallante, Register of Copyrights 
US Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of 
Congress 
Copyright Protection for Certain Visual Works (Docket No. 
2015-01) 
 
Dear Ms. Pallante and Copyright Office Staff: 
 
Thank you for the opportunity to reply to the initial 
comments generated by the Visual Arts Notice of Inquiry. 
As a working artist/illustrator, I support the comments 
submitted by the Illustrators Partnership regarding the 
Constitutional issues raised by the proposed orphan works 
legislation. 
 
Article 1, Section 8 of the Constitution grants artists 
the exclusive rights to our work. It is my 
understanding that those rights cannot be abridged 
except by a Constitutional amendment. Yet the orphan 
works proposals the Copyright Office has recommended 
to Congress would abridge those rights. I could never 
again enjoy the exclusive right to any work I create if 
anybody anywhere is allowed to exploit it at any time, for 
any reason (except fair use), without my knowledge or 
consent. Because "orphan works" legislation would not be 







 


 


limited to true orphaned work, it would degrade every 
artist's exclusive right to a non-exclusive right. That would 
be a fundamental change to a Constitutional provision and 
I do not think Congress can legally alter the Constitution 
by means of a statute law. 
 
The Fifth Amendment to the Constitution creates 
another serious conflict. It states that no citizen's 
private property "shall" be taken by the government 
for public use without "just compensation." The work I 
create is my private property: Article I, Section 8 has 
established that. So if government lacks the right to 
confiscate it without just compensation, I do not see how it 
can grant that right en masse to the public. 
 
The logic behind the Constitution's Copyright Clause 
should be self-evident: no individual can enter into any 
agreement to sell or license property – or dispose of it in 
any other fashion – unless he or she owns the property. 
To make the public part owner of every citizen's 
intellectual property – which is effectively what the 
proposed legislation would do – would make all contracts 
regarding the disposition of that property essentially 
meaningless. Orphan works infringements would therefore 
nullify millions of private business contracts between 
artists and the clients they've licensed work to. 
 
When individuals knowingly interfere with the contracts or 
business affairs of others, it's called tortious interference 
and under the law there's a remedy for that. But here the 
interfering party would be the US government. Legislative 







 


 


immunity would, of course, exempt lawmakers from 
lawsuits for tortious interference. But by what right can 
they permit members of the public to interfere en masse 
with the contractual business affairs of each other on the 
slender premise that certain infringers may be ignorant of 
the economic or personal harm they're causing to 
strangers? 
 
Proponents of the proposed legislation have stated that 
"good faith" infringers must be given "certainty" that if their 
infringements are detected, they will not be subject to 
penalties. And I agree that certainty in the markets is 
essential to the promotion of "Science and useful arts." 
Yet it is the current copyright system that provides 
certainty. Where creators exercise exclusive control over 
their rights and enter into voluntary agreements with 
known clients there is certainty all around. All parties 
understand the terms they've agreed to and with whom; 
and all parties are in a position to monitor mutual 
compliance. 
 
By contrast, any legislation that voids an author's 
exclusive right would make it impossible for either creators 
or their clients to know who, where or on what terms any 
particular work is, has been or will be used by others. This 
would inflict total chaos in commercial markets. It would 
not only cause economic harm to creators, but to their 
clients across a broad swath of the economy. 
 
On pages 50-51 of its 2015 Report on Orphan Works and 
Mass Digitization, the Copyright Office states that it “takes 







 


 


[such] concerns seriously, but does not believe that they 
outweigh the benefits of comprehensive orphan works 
legislation...” 
 
Benefits? Benefits for whom? Not benefits for artists, who 
would lose their rights, but for infringers who would gain 
them! 
 
For the sake of guaranteeing certainty to the sub-
class of infringers in the secondary rights market, the 
proposed legislation would create perpetual 
uncertainty for creators and their clients in the 
country's primary markets. This would be a total 
reversal of the principle of copyright as expressed in 
Article 1, Section 8 of the Constitution; and with all 
due respect, a Constitutional provision cannot be 
reversed legally except by means of a Constitutional 
amendment. 
 
Thank you again for the opportunity to express these 
thoughts. 
 
Sincerely, 
Elwood H. Smith, Illustrator 








September 28, 2015 
 
Maria Pallante, Register of Copyrights 
US Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 
2015-01)
 
Dear Ms. Pallante and Copyright Office Staff:
 
Thank you for the opportunity to reply to the initial comments 
generated by the Visual Arts Notice of Inquiry. As a working 
artist/illustrator, I support the comments submitted by the 
Illustrators Partnership regarding the Constitutional issues 
raised by the proposed orphan works legislation.
 
Article 1, Section 8 of the Constitution grants artists 
the exclusive rights to our work. It is my understanding that 
those rights cannot be abridged except by a Constitutional 
amendment. Yet the orphan works proposals the Copyright 
Office has recommended to Congress would abridge those 
rights. I could never again enjoy the exclusive right to any work I 
create if anybody anywhere is allowed to exploit it at any time, 
for any reason (except fair use), without my knowledge or 
consent. Because "orphan works" legislation would not be 
limited to true orphaned work, it would convert every artist's 
exclusive right to a non-exclusive right. That would be a 
fundamental change to a Constitutional provision and I do not 
think Congress can legally alter the Constitution by means of a 
statute law.
 
The Fifth Amendment to the Constitution creates another 
serious conflict. It states that no citizen's private property "shall" 







be taken by the government for public use without "just 
compensation." The work I create is my private property: Article 
I, Section 8 has established that. So if government lacks the 
right to confiscate it without just compensation, I do not see how 
it can grant that right en masse to the public.
 
The logic behind the Constitution's Copyright Clause 
should be self-evident: no individual can enter into any 
agreement to sell or license property - or dispose of it in any 
other fashion - unless he or she owns the property. To make the 
public part owner of every citizen's intellectual property - which 
is effectively what the proposed legislation would do - would 
make all contracts regarding the disposition of that property 
essentially meaningless. Orphan works infringements would 
therefore nullify millions of private business contracts between 
artists and the clients they've licensed work to. 
 
When individuals knowingly interfere with the contracts or 
business affairs of others, it's called tortious interference 
and under the law there's a remedy for that. But here the 
interfering party would be the US government. Legislative 
immunity would, of course, exempt lawmakers from lawsuits for 
tortious interference. But by what right can they permit members 
of the public to interfere en masse with the contractual business 
affairs of each other on the slender premise that certain 
infringers may be ignorant of the economic or personal harm 
they're causing to strangers?
 
Proponents of the proposed legislation have stated that "good 
faith" infringers must be given "certainty" that if their 
infringements are detected, they will not be subject to penalties. 
And I agree that certainty in the markets is essential to the 
promotion of "Science and useful arts." Yet it is 
the current copyright system that provides certainty. Where 
creators exercise exclusive control over their rights and enter 
into voluntary agreements with known clients there is certainty 







all around. All parties understand the terms they've agreed to 
and with whom; and all parties are in a position to monitor 
mutual compliance.
 
By contrast, any legislation that voids an author's exclusive 
right would make it impossible for either creators or their clients 
to know who, where or on what terms any particular work is, has 
been or will be used by others. This would inflict total chaos in 
commercial markets. It would not only cause economic harm to 
creators, but to their clients across a broad swath of the 
economy. 
 
On pages 50-51 of its 2015 Report on Orphan Works and Mass 
Digitization, the Copyright Office states that it "takes [such] 
concerns seriously, but does not believe that they outweigh the 
benefits of comprehensive orphan works legislation..." 
 
Benefits? Benefits for whom? Not benefits for artists, who would 
lose their rights, but for infringers who would gain them! 
 
For the sake of guaranteeing certainty to infringers in the 
secondary rights market, the proposed legislation would create 
perpetual uncertainty for creators and their clients in the 
country's primary markets. This would be a total reversal of the 
principle of copyright as expressed in Article 1, Section 8 of the 
Constitution; and with all due respect, a Constitutional provision 
cannot be reversed legally except by means of a Constitutional 
amendment.
 
Thank you again for the opportunity to express these thoughts.
 
Sincerely, 
Sean Farrell
6995 Rieber St.
Worthington, OH 43085









