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Filed in Response to 65 FR 63626

No. Individual Testifying Organization(s) Represented
1 Keith Kupferschmidt Software & Information Industry Association
2 Dr. Lee A. Hollaar Self
3 Steven J. Metalitz American Film Marketing Association, Association of
American Publishers, Business Software Alliance,
Interactive Digital Software Association, Motion Picture
Association of America, National Music Publishers’
Association, and Recording Industry Association of
America
4 Carol A. Kunze Red Hat, Inc.
5 Scott Moskowitz Blue Spike, Inc.
6 David Goldberg Launch Media, Inc.
7 David Pakman myplay, inc.
8 Marvin L. Berenson Broadcast Music, Inc.
9 Bernard R. Sorkin Time Warner Inc.
10 | Emery Simon Business Software Alliance
11 | Alex Alben RealNetworks, Inc.
12 | Susan Mann National Music Publishers’ Association, Inc.
13 | Gary Klein Home Recording Rights Coalition
14 | Seth Greenstein Digital Media Association
15 | James G. Neal and American Association of Law Libraries, American
Rodney Peterson Library Association, Association of Research Libraries,
Medical Library Association, and Special Libraries
Association
16 | Cary Sherman Recording Industry Association of America, Inc.
17 | Charles Jennings Supertracks, Inc.
18 | Fritz E. Attaway Motion Picture Association of America
19 | Professor Peter Jaszi Digital Future Coalition




20 | Daniel C. Duncan Digital Commerce Coalition

21 | Pamela Horovitz National Association of Recording Merchandisers
22 | Crossan Andersen Video Software Dealers Association

23 Nic Garnett Intertrust Technologies Corporation

24 | David Beal Sputnik7.com

25 | Allan R. Adler Association of American Publishers

26

Robert F. Ohlweiler

MusicMatch Inc.




Software & Information Industry Association






ONE PAGE SUMMARY OF THE
TESTIMONY OF KEITH KUPFERSCHMID
ON BEHALF OF THE SOFTWARE & INFORMATION INDUSTRY ASSOCIATION
ON THE REPORT TO CONGRESS PURSUANT TO SECTION 104 OF THE DMCA
BEFORE THE U.S. COPYRIGHT OFFICE AND NTIA

November 29, 2000

SlIIA is the principal trade association of the software and information industry and
represents over 1,000 high-tech companies that develop and market software and electronic
content for business, education, consumers, the Internet, and entertainment. SIIA and our
members are extremely interested in issues relating to the interplay between new technologies, e-
commerce and the copyright law.

With regard to the first sale doctrine, section 109 of the Copyright Act, SIIA strongly
believes that no change to the language of section 109 is appropriate. Not only is such a change
unwarranted, but even if one were to proffer some good reason for changing the scope of section
109, we assert that it is much too early in the development of e-commerce and business models
are evolving much too rapidly to make any changes in section 109 at this time. In particular, the
so-called simultaneous destruction proposal suggested by some of the commentators ignores
too many evidentiary and practical considerations to warrant any serious consideration.

SIIA strongly urges the Copyright Office and NTIA to reaffirm the status quo by
making clear in the Section 104 Report that: (1) the first sale exception does not apply to
digital distribution mechanisms such as the Internet; and (2) given the Congressional intent
underlying the first sale exception and the ease by which consumers have and will have access
to a wider variety of copyrighted works that ever before, it would be inappropriate to expand
the first sale exception into the digital distribution environment.

With regard to section 117, SIIA strongly believes that there is an immediate and
important need for the public to be educated as to the scope and effect of section 117. All to
often, we have become aware of persons engaged in software and content piracy who are
attempting to use section 117 as a way of legitimizing their piratical activities. The days of
people using section 117 as an excuse for software and content piracy must come to an end.
The only way to do this is through a systematic and sweeping process of educating the public
on the “dos and don’ts” of section 117 (as well as other provisions of copyright law) conducted
by the Copyright Office and the Administration.

Section 117 was enacted at a time when the need to make a back up copy of your
software was essential. Technology and business models have evolved to a point where the
need for the provisions in section 117 relating to the making of a back-up copy of your
software no longer exist. Moreover, it seems senseless to expand section 117 to other
copyrighted works when it is being used so sparingly today for computer software and the
justification for the provision no longer exists.






Dr. Lee A. Hollaar






Summary of Intended Testimony
November 29, 2000, Public Hearing
Report to Congress Pursuant to Section 104 of the Digital Millennium Copyright Act

Dr. Lee A. Hollaar
Professor of Computer Science, School of Computing
University of Utah

Currently the archive right in 17 USC 117 provides:

[t is not an infringement for the owner of a copy of a computer program to
make or authorize the making of another copy or adaptation of that computer
program provided ... that such new copy or adaptation is for archival
purposes only and that all archival copies are destroyed in the event that
continued possession of the computer program should cease to be rightful.

Section 117 assumes that only computer programs need to be backed up to guard against a
failure of the disk drive normally holding the computer program or a similar catastrophic failure that
will require the restoration of the computer program, and that archival backups are done on a
program-by-program basis. In many common backup situations, neither is the case.

Many of today’s software packages include not only computer programs (defined in 17 USC
101 as “set[s] of statements or instructions to be used directly or indirectly in a computer in order to
bring about a certain result”) but also data files. One needs only to go to the directory where any
software package has been installed to see examples of such non-program files: help files and other
documentation for the software package, configuration files that are read by the computer programs
to select various options, and clip art files that generally come with word processors. In many
instances, the programs cannot function correctly if certain key data files are not present. Clearly,
for a backup to serve its intended purpose of being able to restore a system to its state before a disk
failure, such non-program files also must be archived.

Backup operations on file servers copy an entire file system or selected directories to the
archive medium. Between full backups, incremental backups are made comprising those files that
have been changed since the last backup was made. Such backup operations generally do not
discriminate between computer programs and other types of files. They make a copy of every file
on the particular file system or directory. These backup are generally performed by a system
administrator, who can’t reasonably be aware of whether a file is a computer program or a data file,
whether the limits on backup copies in software licenses have been exceeded, or even whether the
user has rightful use of the programs and files. With the advent of CD-ROM drives on personal
computers, many users are writing similar backup disks of their personal directories. Although such
file backups are done (or should be done) at every computer installation, there is nothing in Section
117 that sanctions them. These backups should be addressed by Section 117, so that people will
respect its other limits.

Section 117 is also unrealistic in its requirement of destroying all archive copies when a
license to a software package has expired. It would be exceeding difficult to delete such program
files from a tape backup, even if it were clear which files to delete. It is impossible to selectively
delete files from a CD-ROM, which can’t be changed after it has been written. But that inability to
delete such files will not result in any hardship for copyright owners, since system administrators or
users are unlikely to give their backups to others because of the personal information and other files
that they also contain.

Amending Section 117 to permit the creation of archive files containing not only computer
programs but any digital information, and removing the requirement that files on the archive must be
destroyed, will not provide a loophole for copyright infringement of digital material. It would still be
an infringement of copyright to use the backed-up information without authorization, since the
archive right only covers the creation of the backup, not any reading of information from the backup.
But it will recognize the realities in file backup procedures.
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Summary of Intended Testimony of
Steven J. Metalitz
on behalf of

AMERICAN FILM MARKETING ASSOCIATION
ASSOCIATION OF AMERICAN PUBLISHERS
BUSINESS SOFTWARE ALLIANCE
INTERACTIVE DIGITAL SOFTWARE ASSOCIATION
MOTION PICTURE ASSOCIATION OF AMERICA
NATIONAL MUSIC PUBLISHERS’ ASSOCATION
RECORDING INDUSTRY ASSOCIATION OF AMERICA

November 29, 2000

The copyright industry associations listed above do not believe that an amendment to
section 109 of the Copyright Act to cover digital transmissions is either necessary or advisable.
The first sale doctrine continues to apply with full force in the digital environment, when
someone who owns a lawfully made copy or phonorecord wishes to sell or otherwise dispose of
the possession of that copy or phonorecord. Proposals modeled on Section 4 of H.R. 3048, 105"
Cong., go far beyond simply “updating” or even “extending” the first sale doctrine, which limits
only the exclusive right of distribution. These proposals would hyperinflate first sale and impose
completely new limitations on other exclusive rights long enjoyed by copyright owners, notably
the reproduction right. Such amendments would distort the development of electronic commerce
in copyrighted materials, and threaten to facilitate piracy.

New distribution models offer the potential to increase consumer choice and promote the
business viability of dissemination of works of authorship in digital formats. Limitations on the
reproduction right like those proposed as amendments to section 109 would make it impossible to
implement many of these models. Nor do current or reasonably anticipated future market
conditions justify the encroachments on contractual freedom, or on the ability of copyright
owners to employ access control technologies, that some commenters advocate (and somehow
link to section 109). Finally, all the library activities identified in the questions posed in the
October 24 notice may be carried out in the digital environment without the need for any
amendments to section 109.

While the Digital Millennium Copyright Act made no changes to section 109, it did
amend section 117, with the effect of reaffirming the long-standing principle that copies of
computer programs made in the memory of a computer fall within the scope of the copyright
owner’s exclusive reproduction right. This recognition takes on added importance in light of the
increasing economic significance of such “temporary copies” in the legitimate dissemination of
computer programs and other kinds of copyrighted works. Proposals to amend section 117 to
overturn this well-settled principle of U.S copyright law should continue to be rejected. There is
no evidence that the fundamental exclusive right of copyright owners needs to be weakened in
order to promote electronic commerce; indeed, the effect is likely to be to the contrary. Enacting
the proposed “incidental copies” exception would undercut the reproduction right in all works,
and would raise significant questions about U.S. compliance with its international obligations.
The listed copyright organizations do not believe that the recent amendment to section 117 has
caused any problems that would justify any expansion of that section.
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Carol A. Kunze, Esq.
901 Cape Cod Ct
Napa, CA 94558

707.966.5211
707.371.1807 (fax)
ckunze@ix.netcom.com

November 19, 2000

Jesse M. Feder

Policy Planning Advisor

Office of Policy and International Affairs
U.S. Copyright Office

Copyright GC/I&R

Washington, D.C. 20024

Jeffrey E.M. Joyner

Senior Counsel

Office of Chief Counsel

National Telecommunications and Information Administration (NTIA), Room 4713
U.S. Department of Commerce

14" Street and Constitution Avenue, N.W.

Washington, D.C. 20230

Sent by electronic mail to:
104study@loc.gov; 104study@ntia.doc.gov

Re: Request to Testify at November 29, 2000 Hearing

Dear Messrs. Feder and Joyner:

This is a request for Carol A. Kunze, independent counsel, to testify on behalf of
Red Hat, Inc., a public corporation with headquarters in Durham, North Carolina, at the
November 29, 2000 hearing on, among other issues, Section 109 of the Copyright Act.

Summary of Testimony: The testimony will identify policy considerations
relating to the application of Section 109 to digital products. It will focus on the
importance of not jeopardizing the ability of open source and free software licensors to
ensure that third party transferees receive the entire product whose distribution was
authorized by the licensor, including the license rights granted with the software.




Red Hat distributes the Linux operating system, which is a type of software
known as open source or free software. Both open source and free software licenses
grant users the right to;

1) have the source code,

2) freely copy the software,

3) modify and make derivative works of the software, and

4) transfer or distribute the software in its original form or as a derivative work,
without paying copyright license fees.

Many open source and free software licenses also embody the concept known as
copyleft. Simply put, this is the requirement that all versions of the product, including
derivative works, be distributed along with and subject to the restrictions and rights in the
license under which the original work was received. This concept is central to the
ability of a licensor to ensure that its product remains open source/free software.

Any amendment to Section 109 that purported to create a right to transfer copies
of open source and free software without the accompanying license rights, would
seriously jeopardize licensors’ and users’ joint interest in maintaining a product’s status
as open source/free software, and would deprive transferees of important copyright
authorizations which the original copyright owner intended them to have.

This issue is of fundamental importance to the continued development and
distribution of many open source and free software products. We believe it constitutes a
policy consideration that should inform any recommendation to amend Section 109 with
respect to its application to digital products.

Sincerely,
Carol A. Kunze
cc: jfed@loc.gov

mpoor@Iloc.gov
jjoyner@ntia.doc.gov
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DRAFT

SCOTT MOSKOWITZ
CHIEF EXECUTIVE OFFICER
BLUE SPIKE , INC.

A. Introduction

1. The company is the leading developer of secure watermarking technology for use in copyright
management systems and other applications that can create trust as a means of balancing the interests of copyright
owners and information consumers.

2. The growth of the Internet and electronic commerce will not reach their full potential if technologies and
laws are developed on the assumption that access restriction is the only credible approach to securing copyrighted
works and protecting intellectual property.

B. Section 109 of the Copyright Act should be amended to include digital transmissions, as proposed by
Congressmen Rick Boucher and Tom Campbell in section 4 of H.R. 3054.

1. With content migrating from paper to bits, the law--in particular the first sale doctrine--must keep pace
with technology for electronic commerce to flourish.

2. Technology can be used to advance the core principle underlying the first sale doctrine.

3. If the law keeps pace with technology, content owners and information consumers will benefit to the
greatest extent as new communications media and Internet technologies generate recognition and demand for artists’
work.

C. Section 117 of the Copyright Act should be amended to provide that it is not an infringement to make a
copy of a work in a digital format if such copying is incidental to the operation of a device in the course of an
otherwise lawful use of a work and if it does not conflict with the normal exploitation of the work, as
proposed in section 6 of H.R. 3054.

1. The law should recognize that the Internet cannot function without ephemeral copying.

2. It is important to reduce the risk of potential legal liability for ISPs and others to encourage greater use of
the Internet to disseminate copyrighted works.

3. Smart use of technology rather than the threat of litigation will better promote the interests of content
owners and society in general.
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Summary of Intended Testimony of David Goldberg:

My name is David Goldberg and | am co-founder and Chief Executive Officer of Launch Media, Inc.
(“LAUNCH?"), a digital media company dedicated to creating the premier Internet music site,
www.launch.com, by providing music fans with a wide selection of streaming audio, one of the Web's
largest collections of music videos, exclusive artist features and music news covering substantially all
genres of music.

In my testimony, | would focus on the policy justifications for amendment of Section 117 of the
Copyright Act, 17 United States Code 117, to provide explicitly that it is not copyright infringement to
make temporary digital copies of works that are incidental to the operation of a device in the course of a
lawful use of a work (e.g. temporary “buffer” copies created during “streaming” of digital media). |
would discuss three policy arguments in particular, namely that the proposed amendment (1) addresses
legitimate concerns of content users without depriving copyright owners of any rights which Congress
intended for them to have, (2) encourages the creation and broad distribution of content, and (3) would
further electronic commerce and Internet growth. In light of my experience as an Internet webcaster, |
would emphasize points 2 and 3 above — the impact of such an amendment on content creation and
distribution, and on growth of electronic commerce and Internet activity.

We at LAUNCH have come to appreciate the power of the Internet from the content delivery perspective
— both in terms of the geographic reach of the Internet for distribution purposes, as well as the sheer
volume of content that can be delivered over the Internet. The proposed exemption would ensure that the
Internet would remain a highly efficient distribution mechanism for digital content of every description
by clarifying that the creation of temporary copies which are inherent to the process of digital distribution
do not implicate copyrights. The proposed exemption would not obviate the need for companies like
LAUNCH to respect the rights of content owners. Indeed, LAUNCH has already agreed to pay content
owners, the record labels in this instance, more than traditional broadcasters pay for public performance
rights in connection with streaming of audio and video music content. Rather, the proposed exemption
would clarify that webcasting would not be subject to “double dipping” by the content owners in what
would essentially amount to an unnecessary tax on Internet streaming activities.

So long as the Internet remains an efficient distribution mechanism for digital content, businesses like
ours will continue to expand their online operations to take advantage of the medium. Whether digital
content is offered free of charge or otherwise, commercial activity related to such content distribution,
e.g. online advertising, merchandise sales, and content syndication, will continue to expand as well.

Absent the proposed amendment, online content distribution and the related commercial activities might
shrink considerably due to a number of factors, chief among them uncertainty pending a resolution to the
conflict between copyright owners and content distributors. While we at Launch believe that the creation
of “buffer” copies of a work during “streaming” of such work does not constitute copyright infringement
under current law, we continue to run our business under a cloud of uncertainty as long as copyright
owners continue to insist that these temporary copies are, in fact, infringing. This uncertainty — like that
created by the charge that our LAUNCHCcast service constitutes interactive, rather than non-interactive,
radio — is an unnecessary restraint on our business, as well as a deterrent to others who, but for this
uncertainty, might choose to enter our industry. It is not in anyone’s interest — webcasters or content
owners — to resolve any perceived ambiguity in the copyright laws through litigation. Rather, this is a
clear example of an instance in which legislative action could effectively resolve any uncertainty.






myplay, inc.






REQUEST TO TESTIFY --- SUMMARY OF TESTIMONY

David Pakman, Founder and President Business Telephone:  (646) 562-0305
Development & Public Policy, myplay, inc. Fax: (646) 562-0301
Address: 1410 Broadway, 28th FI. Mobile Tel.: (917) 597 1855

New York, NY 10018 e-mail: pakman@myplay.com

TEMPORARY BUFFER-MEMORY COPIES FOR AUTHORIZED
STREAMING SHOULD BE EXPLICITLY PLACED OUTSIDE
THE COPYRIGHT OWNER'S MONOPOLY POWERS
AND RIGHT TO DEMAND COMPENSATION

1. Evanescent buffer copies in buffer-memory are technically required for the transmission and
playback of streams of music on the internet, both during transmission through the internet infrastructure and
also at the ultimate destination, the user's personal computer.

2. The copies are not permanent; they bring no value to consumers and consumers will not pay
for them. They are mere technical necessities, no different from the buffer copies made by terrestrial CD
players, e-book readers, and other electronic players of digital material, as well as by the transmission through
the internet infrastructure of online downloads. No copyright owner would dream of trying to collect extra
fees for any of these uses.

3. If put to the test, these buffer-memory copies would undoubtedly be deemed a fair use, as
mere incidental copies in the exercise of licensed rights of public performance that bear economic benefits to
user and copyright owner alike. The same result should apply to fair use. However, the status of buffer-
memory copies is currently not explicitly stated in the Copyright Act, and there is no rational basis to force
myplay and similarly situated internet service providers to incur the burdens of litigation to establish this
principle.

4. This clarification should exempt buffer-memory copies for all authorized transmissions and
playback -- not just those that are licensed. This is necessary to embrace fair use which is of great importance
to consumers, and integral to the myplay locker service -- perhaps uniquely among current popular websites.

5. Absent such clarification, myplay and similarly situated internet service providers would
continue to be exposed to threats from owners of copyright, and their representatives, who take the position
that those who stream audio files must pay not only public performance fees, but also for evanescent buffer-
memory copies as if they were the equivalent of permanent downloads.

6. Myplay has studied customer usage patterns and the economic benefits that can be derived
from that usage, and there is no rational business model that allows for payments for mere buffer-memory
copies. If an obligation to make such payments were imposed, copyright owners would quickly suffer because
legal use and proper compensation to owners would be greatly discouraged.

7. Copyright law should avoid obstructions to commerce and consumer enjoyment that seem to
issue from the most trivial of technicalities. This is particularly advisable when clarifications of the law will
have virtually no effect on a copyright owner's reasonable and just expectations for compensation. Copyright
owners are entitled to -- and should be paid-- fees for public performance, but not for the buffer-memory
copies that technically facilitate transmission and playback.
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Before the
U.S. COPYRIGHT OFFICE
LIBRARY OF CONGRESS
and the
NATIONAL TELECOMMUNICATIONS AND
INFORMATION ADMINISTRATION
U.S. DEPT. OF COMMERCE
Washington, D.C.

)
In the Matter of )
)
REPORT TO CONGRESS PURSUANT )
TO SECTION 104 OF THE DIGITAL ) Docket No. 000522150-0287-02
MILLENNIUM COPYRIGHT ACT )
)

REQUEST TO TESTIFY
On October 23, 2000, the U.S. Copyright Office (“Office”) and the National Telecommunications and
Information Administration (“NTIA”) issued a Notice of Public Hearing in the above-referenced proceeding to
solicit written requests to testify from interested parties. See 65 Fed. Reg. 63626 (October 24, 2000) (“Notice”).

In conformity with the Notice, Marvin L. Berenson requests to testify on behalf of BMI. Contact
information is set forth in the signature block:

Set forth below is a one-page summary of the intended testimony.

Respectfully yours,

Marvin L. Berenson

Senior Vice President and General Counsel
Broadcast Music, Inc. (“BMI’™)

320 West 57" Street

New York, New York 10019
212-830-2533 (telephone)

212-397-0789 (fax)

mberenson@bmi.com



BMI licenses the public performing right in approximately four and one-half million musical works on
behalf of its 250,000 affiliated songwriters, composers and publishers, as well as thousands of foreign works through
BMI’s affiliation agreements with over sixty foreign performing right organizations. BMI, through Mr. Berenson’s
membership on the U.S. delegation, participated in the drafting of the WIPO Treaties in 1998 and BMI also played
an important role in the enactment of the Digital Millennium Copyright Act of 1998. BMI’s testimony would discuss
three points made in its written reply comments already submitted in this proceeding.

y irst Sal : I inital

If Congress were to extend the exemption in Section 109 of the Copyright Act to the distribution right in
Section 106(3) of the Act for digital transmissions of musical works, as was proposed by the Digital Media
Association (“DiMA”) and the Home Recording Rights Coalition (“HRRC”), and also proposed in Section 4 of H.R.
3048, 105" Cong. 1% Sess. (1997), a serious problem could arise because several exclusive rights in Section 106 are
implicated by digital transmissions. BMI is concerned that such an exemption would be claimed by users to cover
all other copyright rights in the “exempt” transmissions, including the right of public performance. Because this
problem would be averted by leaving the section unchanged, BMI does not support an expansion of the first sale
doctrine.

In written comments submitted by one organization (DiMA), it was proposed that Section 117 of the
Copyright Act be amended to exempt the reproduction right in streaming media, where a portion of the material is
captured in a temporary “buffer” at the user’s computer. BMI would testify that no change to Section 117 is
warranted at this time.

In written comments, at least one party (DiMA) inappropriately exceeded the scope of this inquiry by
suggesting that Section 110(7) should be amended to “clarify” that it applies to online music “stores.” The NTIA
and the Office should not consider this proposal. In the event that testimony on this proposal is permitted (bearing in
mind that the Notice asks no questions about it), BMI believes that licensing music rights online is a more
appropriate solution to the issue raised by DiMA. For example, BMI currently licenses a music service which
provides music clips to online record stores, and this market would be lost if the exemption were to be enacted.
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Summary of Proposed Testimony on Behalf of Time Warner Inc.
In Response to the Notice of Public Hearing
“. .. on the effects of the amendments made by Title 1 of the Digital Millennium Copyright Act
(‘DMCA’) and the development of electronic commerce on the operation of Sections 109 and 117 of
Title 17, United States Code and the relationship between existing and emerging technology and the
operation of such sections”

The policy justification against amending Section 109 to include digital transmissions is predicated on the
fact that any such change would lead to unlimited and uncontrollable reproduction and distribution of any
copyrighted work that became the subject of such a transmogrified “First Sale Doctrine”.

The First Sale Doctrine from its inception as a judicially created principle and throughout its current life
codified in Section 109 has been limited to the privilege given to the owner of a tangible copy of a
copyrighted work to sell or otherwise dispose of the possession of that particular tangible copy. This
principle was born in the book distribution business and was intended to prevent use of the Copyright Law
as a tool for fixing the retail sales price of books. Accordingly, the doctrine was applied (i) only to tangible
copies and (ii) only to tangible copies lawfully made under the Copyright Law and (iii) only in
circumstances in which the transferor of such a copy did not retain a copy of what was transferred. In
making such a transfer, the transferor is making a “distribution” but not exercising or infringing any of the
other rights granted to the copyright owner by Section 102.

On the other hand, in the case of digital transmissions, the owner of the “copy” being transmitted in order
to “sell or otherwise dispose of the possession of that copy,” would be exercising at least one of the rights
reserved and left undisturbed to the copyright owner, i. e., the right of reproduction. Moreover, because the
digital transmitter retains the copyrighted work after making the transmission (unlike what happens under
the First Sale Doctrine), that transmitter (or anyone receiving a digital transmission from her or him) can go
through the same process over and over, thus making and distributing reproductions of the copyrighted
work widely.

Accordingly, the proposed amendment to Section 109 would transform that section from a protection
against restraint of alienation of particular copies to a device for allowing the owner of one copy to supply,
without authority of the copyright holder, the needs and desires of a vast population.

This would render the reproduction right meaningless for all digitally downloaded works, as well as
expanding the Section 109 exception to the distribution right beyond its intended boundary. Such a step
would violate the U. S. obligations under Berne and TRIPs, particularly Article 9, paragraph (2) of Berne,
which provides that “it shall be a matter for legislation in the countries of the Union to permit the
reproduction of such works in certain special cases, provided that such reproduction does not conflict with
a normal exploitation of the work and does not unreasonably prejudice the legitimate interests of the author
(emphasis supplied), and Article 9 of TRIPs, which provides that members shall comply with, inter alia,
Acrticle 9 of Berne.

The proposed legislation, H. R. 3048, would, at least in the present state of technology, not only not solve
any of these problems, but would provide legislative underpinning for all of the dangers and damages
flowing from the proposed expansion of the First Sale Doctrine.

It might be thought that “an amendment to Section 109 to include digital transmission” would be useful to
libraries with respect to the activities referred to in the notice of public hearing. This would be a delusion.
At best, content owners would be reluctant to make their works available in digital form. At worst, the
creation of “works” would be greatly diminished to the disadvantage not only of libraries, but also of
society generally.

Bernard R. Sorkin on behalf of Time Warner Inc.






Business Software Alliance






Pursuant to the Federal Register notice of October 24, 2000 (65 Fed. Reg. 63626), |
submit the following request to testify at the public hearing on November 29,
2000:

1. Name: Emery Simon
2. Title and Organization: Counselor to BUSINESS SOFTWARE ALLIANCE
3. Contact information:

Emery Simon

Counselor

Business Software Alliance

1150 18th. Street, NW

Washington, DC 20036
202/530-5137 (ph) 202/293-2707 (fx)
emerys@bsa.org

Attached please find the one-page summary of testimony requested in the
Notice. This request is made without prejudice to the ability of any of the
member companies of the BSA to testify in their own right pursuant to a separate
request. Thank you for your consideration of this request.

Emery Simon

Summary of Intended Testimony of
Emery Simon

on behalf of

The BUSINESS SOFTWARE ALLIANCE
November 22, 2000
The member companies of the Business Software Alliance do not support

amending either section 109 or section 117 of the Copyright Act. The first sale
doctrine continues to apply with full force in the digital environment. The



backup and archival copying provisions of section 117 were recently amended by
the Congress to address one issue: the status of RAM copies made in the course
repair or maintenance. We believe that no other changes to this section are
justified.

Certain of the written comments advocate extending first sale doctrine and
imposing completely new limitations on other exclusive rights long enjoyed by
copyright owners, notably the reproduction right. Such amendments would
distort the development of electronic commerce in copyrighted materials, and
threaten to facilitate piracy.

Other written comments recommended amending section 117 to enlarge the its
scope. We oppose such changes. The Digital Millennium Copyright Act
amended section 117, with the effect of reaffirming the long-standing principle
that copies, regardless of their temporal duration, of computer programs made in
the memory of a computer fall within the scope of the copyright owner's
exclusive reproduction right.

Copyright protection against unauthorized "temporary copying" is crucial to
ensure a healthy environment for the development of the software industry and
e-commerce. It is the cornerstone of effective protection against unauthorized
exploitation of a work in the digital, networked environment.

The phenomenal growth of the Internet and other digital networks offers
tremendous possibilities for the development, enjoyment, use and commercial
exploitation of all types of copyrighted works. For well over 100 years,
international copyright law has been based on the premise that authors and other
copyright holders must be given the ability to control the copying and
distribution of their works to establish the necessary incentives to create new
works. This bedrock principle is just as applicable in the new digital, networked
environment as it has been in the physical world since the 1800’s.

The current application of this principle requires recognition of the fact that
"reproduction™ involves the creation of copies of many forms made through a
range of mechanisms. Thirty years ago, copies invariably took a physical form.
With the creation of digital technologies and computer networks an individual
now has the choice of exploiting a work through the use of physical copies or
temporary digital copies. From the user’s perspective these formats are
indistinguishable, except that the exploitation of a work through the creation of a
temporary digital copy may be far more convenient, enjoyable, and even less
expensive that the exploitation of the work in physical format. There is no
guestion that the exploitation of works will increasingly be through the creation
of digital temporary copies as opposed to the creation of permanent copies.
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Summary of Testimony of Alex Alben
Vice President, Government Affairs
RealNetworks, Inc.

RealNetworks, since its founding in 1994, has pioneered streaming technology as the
ecommerce and broadcasting platform for audio and video over the Internet. As proof of the
power of these technologies, more than 155 million unique users have downloaded the
RealPlayer software for receiving streaming audio and video, and more than 45 million unique
users have downloaded the RealJukebox application for organizing and personalizing music on
their PCs. More than 350,000 hours of streaming content are available weekly over the Internet
using RealNetworks technologies. Through partnerships with major recording labels and
consumer electronics manufacturers, and participation in SDMI, RealNetworks has been working
to facilitate secure commercial sale of music via digital downloading.

Since the release of the first RealAudio 1.0 streaming player in April 1995, legal issues
have clouded prospects for new businesses based upon these new revolutionary technologies.
One of the first of these issues was the threat that the temporary memory buffer, used to
assemble and organize a few seconds of audio or video during the technical process of streaming,
could be considered an infringement of copyright. Any attempt to either enjoin or charge for
these transmissions, based on the temporary memory buffer, would have an immediate and
potentially devastating impact on the developing streaming media business. While the streaming
media business has steadily been growing in popularity, recently several prominent streaming
content and programming companies have been forced to close or cut back their offerings in
light of severe financial difficulties. Current licensing practices already impose substantial costs
and administrative burdens upon these companies, and it would be untenable and unfair to
require them to shoulder additional costs with respect to these buffer copies.

We strongly advocate explicit amendments to clarify that this temporary memory buffer
made in the course of lawful streaming of media does not constitute either an act of copyright
infringement or an “incidental digital phonorecord delivery” under 17 U.S.C.8§ 115. An
appropriate starting point for an amendment could be Section 6 of H.R. 3048, 105" Cong., 1*
Sess. (1997). In response to a question posed in the Notice of Hearing, RealNetworks believes
the better approach would be to immunize buffers that are incidental to a “lawful’”” use rather than
an “authorized” use. This formulation would ensure that all lawful uses, and not just licensed
uses, would be appropriately immunized from any claim of liability.

In addition, RealNetworks supports an express legislative acknowledgement of the first
sale doctrine for digitally-downloaded content. Consumers need and deserve the same rights for
digitally-acquired content as for physical media. Restrictive license agreements imposed upon
today’s downloading consumers impede the development of legitimate ecommerce in music, and
limit the inherent flexibility and value proposition offered by digitally-delivered content. Digital
rights management tools can be employed by content owners that wish to secure retransmissions
of downloads and assure that only one usable copy remains. Section 4 of H.R. 3048, cited
above, provides a sound legislative basis to address digital first sale.
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Testimony of the
National Music Publishers’ Association

In NMPA’s view, parties urging the expansion of the first sale doctrine have
failed to demonstrate the need or appropriateness of legislative reform in this area.
Supporters of a so-called “digital first sale doctrine” are not merely seeking application of
the first sale doctrine to works in digital formats. Rather, they advocate a broad new
exemption from rights of the copyright owner, which bears little resemblance, in scope or
purpose, to the first sale doctrine as it exists today. The very nature of the electronic
transfer of copies implicates not only the exclusive distribution right of the copyright
owner — the only exclusive right to which the limited privilege in section 109(a) attaches
-- but also many of the other exclusive rights established in section 106 of the Copyright
Act. The attempt to shoe-horn activities that involve, at a minimum, the reproduction and
distribution of works into the very narrow limitations of section 109(a) flies in the face of
both the letter and intent of the first sale doctrine. Moreover, the greatly expanded
privileges advocated by some commentors would disrupt ongoing efforts of copyright
owners to reach innovative, marketplace solutions that promote consumer access to
works via new technologies while assuring that copyright owners and creators receive
fair compensation.

Similarly, several commentors have advocated a dramatic weakening of the
reproduction right in all works through an amendment of section 117 of the Copyright
Act. Virtually identical claims were made by some of the same parties during Congress’s
consideration of the DMCA. The suggestion that “section 117 of the Copyright Act
should exempt archival and temporary copying for digital media” was without
justification in 1998 and remains without justification today.

NMPA joins and supports the joint testimony of copyright industry associations.
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GARY KLEIN, VICE CHAIRMAN
HOME RECORDING RIGHTS COALITION

I. The First Sale Doctrine Should Be Updated for the Digital Era. Representatives Boucher and
Campbell introduced H.R. 3048, the Digital Era Copyright Enhancement Act, late in 1997. As proposed,
section 109(f) would have read:

(f) The authorization for use set forth in subsection (a) applies where the owner
of a particular copy or phonorecord in a digital format lawfully made under this title, or any
person authorized by such owner, performs, displays or distributes the work by means of
transmission to a single recipient, if that person erases or destroys his or her copy or
phonorecord at substantially the same time. The reproduction of the work, to the extent
necessary for such performance, display, distribution, is not an infringement.

As Mr. Boucher noted, this provision "would permit electronic transmission of a lawfully acquired
digital copy of a work as long as the person making the transfer eliminates (e.g., erases or destroys) the
copy of the work from his or her system at substantially the same time as he or she makes the transfer.
To avoid any risk that the mere act of making the transfer would be deemed an infringing act under
existing section 116 of the Copyright Act, Section 4 of the proposed bill states that the “reproduction of
the work, to the extent necessary for such performance, display, or distribution, is not an infringement.”

Copyrighted content can be delivered to consumers with digital rights management (DRM)
systems that enable secure electronic transfers of possession or ownership, and that protect against
unauthorized retention of the transferred copy. Through technological processes such as encryption,
authentication, and password-protection, copyright owners can ensure that digitally downloaded copies
and phonorecords are either deleted after being transferred or are disabled (such as by permanently
transferring with the content the only copy of the decryption key).

Il. Section 117 Should Exempt Archival and Temporary Copying for Digital Media. The exemption
set forth in section 117 of the Copyright Act implicates at least three types of copying of digital media
today. Consumers should be able to make a back-up or archival copy or phonorecord of content that
they lawfully acquire through digital downloading. Temporary copies of recorded content made in the
course of playback through buffering, caching, or other means also should be exempt from claims of
infringement. Because the technical process of Internet webcasting requires that a receiving device
temporarily store a few seconds of data transmitted by a webcaster, before playing back the audio or
video to the consumer, the law should recognize this process as well. Each of these types of temporary
copying should already be deemed not to be copyright infringement under existing copyright law,
including the doctrine of fair use. To eliminate any legal uncertainty that could ultimately hurt the interests
of consumers or that could stifle the development of new technology, the legal status of these temporary
non-infringing copies should be clarified.

Both H.R. 3048, the Boucher-Campbell bill, and S. 1146, the Digital Copyright Clarification and
Technology Education Act of 1997 introduced by Senator John Ashcroft, would have provided for such
clarification. The potential growth of electronic commerce--and the vast potential opportunities it creates
for copyright owners, technology developers, hardware and software manufacturers, and media
companies--demonstrates why section 117 should be expanded to address all forms of digital content,
not just computer software.
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Seth Greenstein and/or Jonathan Potter
on behalf of the DIGITAL MEDIA ASSOCIATION

The Digital Media Association (DiMA) wishes to testify with respect to the issues raised
under both Sections 109 and 117 of the Copyright Act.

Section 109 For more than a century, international intellectual property policy has
granted a right to transfer copies or phonorecords of a copyrighted work without further
obligation to copyright owners. For ecommerce to flourish, consumers must be assured that
digitally-downloaded purchases convey at least the same flexibility and value as physical media,
including the right to resell, lend or give away media products. The economic and public policies
underlying the first sale doctrine support extending this historical exemption into the digital
environment. To the extent that this privilege is not already secured under current law, a
legislative clarification to the first sale doctrine should permit the transfer of possession or
ownership, via digital transmission, of media lawfully acquired by digital transmission. For
media delivered using digital rights management or other technological protection methods,
technology can ensure that only one usable copy or phonorecord remains after transfer. For
media delivered without effective technological protection, the first sale doctrine should allow
the sender to delete or disable access to the copy or phonorecord substantially
contemporaneously with the transmission. This clarification would pose no greater risk to
copyright owners than the current statute, yet would provide more protection than current law.

Section 117 DiMA strongly supports interpretive or legislative clarifications that, first,
temporary buffer copies made in the course of using or performing digital media are not subject
to the copyright owners’ exclusive rights; and, second, consumers who acquire media via digital
transmission are permitted to make an archival copy or phonorecord thereof. Regarding the first
issue, temporary buffer copies made during the course of streaming audio or video are mere
technological artifacts necessary to allow media transmitted using the IP protocol to be perceived
as smoothly as radio or television broadcasts. These buffer copies have no independent
commercial value and justly should be protected as fair use. But as the streaming media industry
grows, so too does the risk to the industry from extravagant claims of certain copyright owners
that such temporary copies infringe their rights under Sections 106 or 115. Therefore, the type of
legislative clarification suggested by H.R. 3048, or by the Copyright Office with respect to such
buffers used for distance education, should be adapted to cover Internet streaming.

As to the second issue, consumers may wish to make removable archive copies of
digitally-acquired media so as to protect their purchases against losses. Despite the convenience
of digital downloading, media collections on hard drives are vulnerable because of technical
reasons, such as hard disk crashes, virus infection or file corruption; and practical reasons, such
as the desire to upgrade to a new computer or the need to add more storage capacity. DIMA
therefore supports amending Section 117 to apply to digitally-acquired media the right to make
an archival or back-up copy.

All these rights should apply to “lawful” uses and copies, regardless of whether they are
“authorized” by a copyright owner. This formulation preserves consumer rights under the fair
use privilege, the exemption for private performances and displays (e.g., personal streaming from
a locker service) and other exceptions and exemptions under the Copyright Act.
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The Nation's leading library associations (American Association of Law Libraries,
American Library Association, Association of Research Libraries, Medical Library
Association, and Special Libraries Association) support the maintenance of a national
copyright system characterized by balance and supportive of both proprietor rights and
public access under the first sale doctrine. We are very concerned about technological
advancements and a legal framework which threaten this public access and we support
changes to the first-sale doctrine (currently 17 U.S.C. 109). We believe that with the
implementation of the Digital Millennium Copyright Act, the first-sale doctrine is
diminished and the ability of libraries to support the legitimate information access needs
of their users is undermined while the ability of publishers to control and monitor
use of works is expanded.

The first-sale doctrine must be viewed as media-neutral and technology-neutral. The
rights and privileges provided in the Copyright Act are intended to operate as part of a
system of checks and balances, with doctrines such as first-sale preventing remuneration
rights of authors from chilling public access to works. We are concerned that current law
may prevent the application of the first-sale doctrine to digital works, because it may
apply only to the distribution right, and not the reproduction right; copying is
fundamental to the use of electronic information. A first-sale doctrine for the "digital
millennium™ must embrace these points:

- interlibrary lending: policy should not make a distinction in lending based on the
format of the work, and the rules on the interlibrary loans of digital works should be
reaffirmed and strengthened

- unchaining works: all works acquired by a library should be available for use in
classrooms, and by students and teachers, regardless where they are located

- preservation: libraries must be able to archive lawfully purchased works for future
use and historical preservation

- disallowing unreasonable licensing restrictions: a uniform federal policy is needed
which sets minimum standards respecting limitations on the exclusive rights of
ownership and which sets aside state statutes and contractual terms which unduly restrict
access rights

- donations: encourage donations of works to libraries irrespective of format and
without threat of litigation to donors

The first-sale doctrine is being undermined by contract and restrictive licensing. The
uncertainty faced by libraries about the application of the first-sale doctrine for digital
works is having a negative impact on the marketplace for works in electronic form and
on the ability of libraries to serve their users. Libraries believe that no review of the first-
sale doctrine and computer licensing rules should be completed without the Congress
giving favorable consideration to a new federal preemption provision affecting these
rules.






Summary of Intended Testimony by Rodney J. Petersen
November 29, 2000

| bring several unique and important perspectives to the current inquiry. First, as a
lawyer and educator | have a keen understanding and appreciation for the import of the federal
copyright act and the resulting effort to strike an appropriate balance between the rights of
copyright owners and users. Second, as a researcher and author | benefit from the access to
scholarly works facilitated by research libraries as well as the protections afforded my creations
under copyright law. Finally, as a member of the information technology division of one of the
nation’s premier research universities, my department is on the cutting-edge of teaching and
learning with technology initiatives as well as the development of electronic commerce
solutions.

The growing use and dependence upon digital materials for teaching, learning, and
research is both an exciting and challenging endeavor for colleges and universities. The
information age within which we live, work, and learn is predicated upon open access to
information resources. “Open access” does not necessarily mean “free” or “unregulated”;
however, the legal paradigm that governs information access and use in the digital economy
must benefit the “public good.” The “public good” is best advanced by policies and laws that
provide appropriate incentives to authors and creators while at the same time ensuring
appropriate access to information. As the comments of the library associations have reported,
faculty and students are increasingly expecting and demanding access to information in digital
form. Colleges and universities seeking to participate in the digital economy through
experimentation and development of advanced technologies, including reaching remote
learners through distance education, are increasingly frustrated by the impediments that result
from a complex intellectual property system that benefits only a few.

The trend towards the displacement of the provisions of a uniform federal law (the
United States Copyright Act) with licenses (or contracts) for digital information is of great
concern. College and university administrators, faculty, and students who previously turned to
a single source of law and experience for determining legal and acceptable use must now
evaluate and interpret thousands of independent license terms. A typical license agreement
will limit if not eliminate the availability of fundamental copyright provisions (such as “fair
use” and ability for libraries to “archive and preserve” information) by characterizing the
information transaction as a “license” rather than a “sale.” It is misleading to contend that
“freedom of contract” will prevail and that license negotiations are between entities with equal
bargaining power, especially when non-profit educational institutions are usually presented
with standard license agreements developed by the information providers. The enforceability
of “shrinkwrap” or “clickthrough” licenses also poses the same restrictive use regime on
individual students, faculty, and researchers. | am not convinced that copyright protections for
authors and creators of digital materials is so much in peril that we must resort to a (non-
uniform) system of individual licenses that also opens the floodgates for restrictions on
otherwise legitimate uses.

The digital age necessitates that we enforce existing copyright laws and rely upon
ethical principles and educational measures to protect the rights of authors and creators of
digital works. The introduction of legal and technological measures that in turn diminish if not
eliminate otherwise lawful uses is not in the public interest.
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VIA ELECTRONIC MAIL

Jesse M. Feder, Policy Planning Adviser
Office of Policy and International Affairs
U.S. Copyright Office

P.O. Box 70400

Southwest Station

Washington, D.C. 20024

email: 104study@loc.gov

Jeffrey E.M. Joyner

Senior Counsel, Office of Chief Counsel

National Telecommunications and Information
Administration

Room 4713

U.S. Department of Commerce

14" Street and Constitution Avenue, NW

Washington, D.C. 20230

email: 104study@ntia.doc.gov

Re:  Public Hearings on Report to Congress Pursuant to Section 104 of the
Digital Millennium Copyright Act, Docket No. 000522150-0287-02

Dear Mr. Feder and Mr. Joyner:

Pursuant to the Copyright Office’s notice at 65 Fed. Reg. 63626 (Oct. 24, 2000),
the Recording Industry Association of America, Inc. (“RIAA”) hereby requests to testify
at the public hearings in the above-referenced proceeding scheduled for Washington,
D.C. on November 29, 2000. The testimony will be presented by Cary Sherman, Senior
Executive Vice President and General Counsel of RIAA. Attached is a one-page
summary of Mr. Sherman’s testimony.

Any questions regarding this request can be addressed to the following:

Steven R. Englund

Jule L. Sigall

Arnold & Porter

555 Twelfth Street, N.W.
Washington, D.C. 20004

(202) 942-5000

E-mail: Jule_Sigall@aporter.com
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Mitch Glazier

Recording Industry Association of
America, Inc.
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Suite 300

Washington, D.C. 20004

(202) 775-0101

E-mail: mglazier@riaa.com

cc: Cary Sherman
Mitch Glazier

Attachment

Sincerely,
/sl

Steven R. Englund
Jule L. Sigall

Counsel for the Recording Industry
Association of America, Inc.



Summary of Proposed Testimony of Cary Sherman,
Senior Executive Vice President and General Counsel,
Recording Industry Association of America, Inc. (“RIAA”)

November 29, 2000

RIAA is a trade association whose members are responsible for the creation of
over 90 percent of all legitimate sound recordings sold in this country. RIAA’s members
are actively engaged in the development of new business models for the delivery of
music to consumers in digital format, and therefore have a significant interest in the
subject of this public hearing and study — the relationship between the development of e-
commerce and new technology and Section 109 of the Copyright Act.

RIAA’s testimony will be directed towards the first set of questions raised in the
Notice for these public hearings, namely, whether any policy justifications exist for
amendments to Section 109 to address digital transmissions. RIAA believes that not only
are amendments to copyright law not warranted, tampering with Section 109 in the ways
suggested by some commenters would harm the developing digital music marketplace.

Some fundamental principles have been overlooked by those advocating changes
to Section 109. First, Section 109 and the “first sale doctrine” it embodies simply limit
the distribution right afforded to copyright owners as it relates to particular physical
copies. It does not, as many have asserted, establish “rights” regarding the use of
copyrighted works nor exemptions from any other exclusive rights of copyright owners.
While we agree that a copy in digital format is entitled to the privileges in Section 109
like any other physical copy, Section 109 does not and should not permit reproduction or
any other activity that would implicate other rights of the copyright owner.

Second, copyright is a form of property, and copyright owners must be able to
capture the value of that property through the use of licenses and other contracts. Indeed,
rapid development of new digital music business models will require the flexibility of
contractual arrangements to meet the expectations of all parties involved, including
consumers, distributors, recording artists and record companies, all of which can change
quickly in this new environment. Furthermore, the use of technological measures to
support the contractual agreements of the parties is also essential to the deployment of
new music delivery methods.

Thus, the suggestion that Section 109 should be amended to address speculative
concerns about the use of restrictive licenses or technological measures is misplaced.
Developments in new digital music delivery systems — which, first and foremost, are
being designed to meet the demands of music consumers — would be stifled by blunt
legislative action, and the incentive to create these consumer-friendly models would
decrease if such action were taken. Moreover, concerns about allegedly restrictive
licensing practices can and should be addressed in the context of other areas of law more
relevant to the alleged problems. The marketplace should be given an opportunity to
resolve these important issues.
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As founder and CEO of Supertracks, | believe | have a unique perspective regarding the
issues of this hearing. Over the years, | have founded many successful technology-related
companies focused on Internet privacy and the digital delivery of software, music, and video,
including Truste, Preview Systems, and GeoTrust. | have also been successful in the creative side
of business having been a former newspaper columnist and the author of six books, The Hundreth
Window being the most recent. In addition, | was a film and television producer for Paramount
and Warner Brothers, and | am a co-creator of the comic strip Pluggers.

There are several issues concerning the extension of the first sale doctrine to digital
goods that I would like to address. First, content owners often fear losing control over their
content once it’s on the Internet in digital form. However, this fear, regardless of how tangible it
may seem, is not justified given current technology. Technology is available that protects and
prevents digital goods from unauthorized copying. We did it for music at Supertracks, and we did
it for software at Preview Systems. For this reason, there is no longer a valid reason not to extend
the same consumer rights to digital goods as those in the physical world. In fact, it is now
possible to create greater copy protections for digital goods than those on a physical CD.

Legally, when digital goods are treated differently from physical goods, rules are
imposed upon consumers that are not always in the consumer’s best interest. In our experience
with music at Supertracks, we found that content owners treated digital goods as licenses, not
products. As a result, consumers had to contract for these licenses by “click through” agreements,
meaning that consumer bargaining power was nonexistent and many restrictions were imposed
upon them that would otherwise not be the case. By classifying a digital delivery in terms of a
license rather than a sale, content owners can set prices in the market place for those licenses in
ways they cannot set for products.

All consumers expect to own the digital product they buy and to have the same rights of
ownership they have with physical goods. When their rights are different from or when access to
digital goods is difficult due to measures implemented to protect imposed conditions, they are
frustrated and far less inclined to make purchases. Since the key to digital commerce is
acceptance by consumers, it must be ubiquitous, easy-to-access, and personally satisfying to use.
Obviously, there is no market if consumers are not buying due to cumbersome usage rules.

A related issue is the archival copy exception in Section 117. Let me to return to the idea
that a digital good bought by a consumer should be a good bought, not a good licensed, leased or
sold in some other form of nonpermanent ownership. Consumers should be able to move or store,
music they have purchased to other personal, non-commercial devices. They should be able to
protect their investment by making archived copies for personal use, whether or not those copies
are susceptible to destruction by mechanical or electrical failure. In the physical world, they
already have this right. In the digital world, they don’t.

This hearing seeks to determine why an exemption should exist permitting the making of
temporary digital copies of works incidental to the operation of a device. One of the steps to
digital delivery is the necessity of producing multiple copies of the same digital good on a server.
Currently, there is no uniform technology for digital goods: often several copies need to be made
in different formats to accommodate varying system requirements. These goods are then
encrypted and sent to other servers, proxy servers, and routers in the network that make up the
Internet. All of these copies are required as the data is passed along the network. Nevertheless,
these copies are not the same as reproductions that constitute a product a consumer can access
and use. This happens once the data reaches a machine, the PC for example, that can render the
copy perceivable by a person. At that point, a potentially revenue generating event happens.
Content owners are not losing out on potential revenue by the making of these various copies.

Charles Jennings, CEO Supertraks
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Fritz E. Attaway

on behalf of

MOTION PICTURE ASSOCIATION OF AMERICA

Section 104 of the Digital Millennium Copyright Act (DMCA) directs the
Register of Copyrights and the Assistant Secretary for Communications and Information
to jointly evaluate and report to Congress on:

1. the effects of the amendments made by this title and the development of
electronic commerce and associated technology on the operation of sections
109 and 117 of title 17, United states Code; and

2. the relationship between existing and emergent technology and the
operation of sections 109 and 117 of title 17, United States Code.

This testimony addresses only section 109 of the Copyright Act, commonly
referred to as the First Sale Doctrine.

Based on the record assembled in this proceeding, the Register and Assistant
Secretary can come to only one clear and simple conclusion. That is, the DMCA and
the development of electronic commerce have had no effect on the operation of the First
Sale Doctrine, and the relationship between existing and emergent technology and the
operation of the First Sale Doctrine is in harmony.

No evidence has been presented in this proceeding that would support any other
conclusion. Those who demand that the DMCA be reopened and the First Sale Doctrine
be amended offer as support only speculation about what future technology and
marketing practices may (or may not) develop, and possible (and often impossible)
hypothetical conflicts that could arise. Only time will tell whether any of this
speculation is ever proven accurate. In the mean time, the duty of the Register and
Assistant Secretary is to report what is known today, and what is known today is that
the First Sale Doctrine is operating as it was intended and there is no demonstrated
conflict, or even friction, between the implementation of the DMCA in the new electronic
commerce environment and the exercise of the First Sale Doctrine.

Proposals to amend the First Sale Doctrine along the lines of section 4 of H.R.
3048, 105t Congress, are completely without justification and, more importantly,
would not simply “modify” the First Sale Doctrine in light of the new technological
environment. They would totally transform the First Sale Doctrine from a narrow
limitation on the distribution right of copyright owners, to a broad constriction of the
rights of copyright owners, including both the distribution right and the reproduction
right. Such a major slashing of the rights of copyright owners would have a disastrous,
adverse impact on the incentive to create copyrighted works, which is a primary
purpose of the Copyright Act.

November 22, 2000
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Before
The United States Copyright Office, Library of Congress
And
The National Telecommunications and Information Administration,
United States Department of Commerce

The Digital Future Coalition (“DFC”) represents 42 national organizations, which includes both owners
and users of copyright materials. Our constituents support a balanced copyright system that protects
proprietor’s rights while at the same time permits access to the public under the “first sale” doctrine. The
DFC supports modifications to the first-sale doctrine, currently codified at 17 U.S.C. Sec. 109, to address
the growing issues resulting from ongoing technological advancements.

In the 105th Congress, for example, the DFC strongly supported H.R.3048 legislation to implement the
WIPO Copyright Treaty and Performances and Phonograms Treaty. Unfortunately, the final text of the
Digital Millennium Copyright Act of 1998 (“DMCA”) did not address H.R.3048’s suggestion to authorize
individuals to perform, display, or distribute a copy or phonorecord. The DMCA did, however, direct the
Copyright Office and the NTIA to undertake further study of the “first sale” doctrine in the context of the
digital environment. The “first sale” doctrine and has allowed research libraries, second-hand bookstores,
and video rental stores broad secondary dissemination. The DFC is concerned that if “first sale” is further
restricted, progress of knowledge and advancement of ideas will be curtailed.

Comments from the 1995 White Paper on Intellectual Property and the National Information
Infrastructure suggest the “first sale” doctrine should be inapplicable to electronic transmissions by
consumers. The DFC believes that such suggested limitations in the White Paper and in the DMCA puts
the doctrine at risk and could disrupt the balance of copyright law reform, which supports proprietor’s
rights. Under Sec. 1201 of Title 17, legal sanction and support threaten copyright owners’ use of the “anti-
circumvention” measures. The copyright industries support “second-level” access controls which restrict
how a consumer first acquires a copy of a digital file and its subsequent use.

For example, the purchaser of a downloaded digital text file that is downloaded to a portable storage
medium is permitted to transfer ownership of that “copy.” However, new Chapter 12 provisions would
make use of a password system or encryption device a violation of anti-circumvention measures that could
be subject to penalties. Similarly, Sec. 117, which permits purchasers of software program copies to
disseminate the copies, could also be at risk under the new anti-circumvention laws. Software consumer
rights have been deemed essential since 1980, when the “final compromise” of the 1976 Copyright Act was
adopted. Legal support afforded by the DMCA and recent case law will allow some vendors to limit the
effective scope of Sec. 117.

To prevent vendors from taking advantage of these restrictions imposed by the DMCA, the DFC proposes
adoption of language contained in both S.1146 and H.R.3048, as introduced in the 105th Congress. In
short, the language would provide that a digital copy, notwithstanding Sec. 106, is not an infringement if it
is incidental to the operation of a device while using the work and if the copying does not conflict with
normal exploitation of the work. Finally, ambiguity remains over the use of “shrink-wrap” and “click-
through” licenses to override consumer privileges codified in the Copyright Act. When the DMCA was
enacted, the DFC anticipated clarification of the Uniform Computer Information Transactions Act
(“UCITA™). The final text of UCITA, now before state legislatures, does not fulfill the DFC’s
expectations.

To advance the rights under the “first sale” doctrine, DFC believes that recommendations to Congress
should focus on formulating a restatement of the “first sale” doctrine in the context of digital copies. First,
Sec. 117 places the burden on the proponents of change to maintain the balance of copyright interests
established in 1980 by preserving exemptions. Second, Sec. 1201(k)(2) of the DMCA limits the use of
anti-circumvention measures and provides a legislative precedent for such limitations on technological self-
help. Lastly, amendments to 17 U.S.C. Sec. 301 would provide guidance to consumer privileges under
copyright over state contract rules regarding “shrink-wrap” and “click-through” licenses.
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Summary Proposed Testimony of the Digital Commerce Coalition
RE: Report to Congress Pursuant to Section 104 of the Digital Millennium Copyright Act

As a general matter, Digital Commerce Coalition (“DCC”) feels it important to emphasize the traditional
and necessary distinctions under U.S. law between the federal system of copyright protection and the state role in
determining agreements among private parties, including contracts and licenses. The Uniform Computer
Information Transactions Act (“UCITA”) is a new model commercial law developed and approved by the same
body that wrote the UCC, the National Conference of Commissioners on Uniform State Laws (“NCCUSL”). As
with the Uniform Commercial Code, UCITA has been thoroughly debated and carefully crafted over a multi-year
process and is intended to help facilitate the new electronic commerce.

UCITA is intentionally broad in scope. The intent is to cover all materials and information that may be the
subject of electronic commerce. Thus, the Act covers “computer information,” and covers transaction for software,
electronic information — including copyrighted works — and internet access. As has been traditionally the case with
uniform laws in this area, UCITA sets rules governing agreements between private parties in the licensing of
computer information. It does not create or alter the property interests that persons may enjoy in respect to these
products. Those property interests are determined by relevant state and federal laws, including the federal Copyright
Act. This careful balance is one upheld by the courts as necessary to the effective and efficient provision and use of
information, and one that both the federal and state governments must strive to maintain.

In this context, DCC is concerned that the comments submitted by Digital Future Coalition (“DFC”) and
the Libraries go to issues far beyond the scope of the study mandated by Congress. In so doing, they confuse the
distinctions between federal copyright law and state contract and licensing statutes. Given the importance of
licensing to the information industries and their customers, as well as their reliance upon contracts for flexibility and
product variety, this concern is of no small moment.

DFC’s and the Libraries’ comments would lead an uninformed reader to the conclusion that UCITA
ignores the supremacy of federal law. To set the record straight, Section 105 of UCITA does contain specific
reference to the supremacy of federal law and does so in the context appropriate to a state-created statute governing
contracts and licenses. Both DFC and the Libraries request that the study recommend amendment to 17 U.S.C. 301
that would interfere with states’ rights to govern agreements between private parties. It is a long accepted principle
of American jurisprudence that parties should be free to form contracts as they see fit. Provided such contracts are
not unconscionable, or illegal, UCITA - consistent with long established practice and jurisprudence — sets up rules
as to when a contract is formed and lays out the respective parties rights and obligations.

With this in mind, we believe that the requests made in the submissions by DFC and the Libraries are based
on anecdotal evidence and unattributed terms from contracts presumably negotiated between licensors and licensees,
and that before Congress determines to override state contracting rules, concrete evidence of problems in the
marketplace must be presented. To date, DCC is unaware of any such evidence. Rather, the experience of DCC
members — particularly those that market to the library and university communities — demonstrates that such
licensees are quite skilled in negotiating terms and conditions that allow for special uses beyond those offered in the
commercial or consumer marketplace. If there is any area of uncertainty, it lies in the lack of uniformity in the
default rules that states must establish to govern transactions in computer information, and UCITA will serve to
establish greater certainty, so that licensors and licensees of computer information can be clear on what rights and
limitations are granted under private contractual agreements.

UCITA is intended to help facilitate the new electronic commerce that is dependent on licensing of
computer information — including software, electronic information and internet access. As has been traditionally the
case under U.S. law, UCITA is designed to complement the provisions of federal law. This state-based law properly
defers to the supremacy of federal law on issues involving fundamental public policies — including the applicability
of the Copyright Act’s fair use exceptions and the latest provisions of DMCA. To do otherwise would have risked
disturbing, or even destroying, the delicate but deliberate balance that U.S. law has always maintained between the
federal system of copyright protection and the state role in determining agreements among private parties, including
contracts and licenses. Similarly, for Congress to accede to the requests of DFC and the Libraries would undermine
that same balance and introduce unjustified proscriptions that will only stifle the emerging marketplace for
electronic commerce.
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Summary of testimony of Pamela Horovitz, President
National Association of Recording Merchandisers (“NARM?”)
On behalf of NARM

NARM is the national trade association representing music retailers, rackjobbers and distributors.
Some of our members also sell books and audiovisual works. NARM members include single-store
businesses, large retail store chains, and mass merchants. Also, its members include businesses
retailing exclusively through the Internet, exclusively through a physical store, and a combination
of the two. Of those retailing through the Internet, the methods include sales of physical goods and
so-called “digital distribution” by downloads, authorized through a license to the consumer to make
a phonorecord on the consumer’s own tangible medium, or by a license to make a phonorecord in
a kiosk located in a retail location and which is then sold by the retail store to the consumer.

Inall of these business models, NARM members have enjoyed their right under the first sale doctrine
and Section 109 of the Copyright Act to develop their own customers, establish their own
competitive prices, and distribute copies and phonorecords without the consent of the copyright
owners involved. NARM members also benefit from the first sale doctrine and Section 109 rights
of their customers, because the right to transfer lawfully made phonorecords by sale, gift or bequest
increases the value of the phonorecord to the consumer (and furthers the constitutional objective in
authorizing copyrights).

NARM members are extremely concerned that the anti-circumvention provisions in Section
1201(a)(1) of the DMCA are being used as a sword to nullify Section 109 and other first sale
doctrine rights, rather than asa shield to protect copyrights. Similarly, efforts are currently underway
among major copyright owners to use contracts of adhesion to purportedly obtain an agreement to
waive Section 109 rights as a condition of purchasing or being given access to lawfully made copies
and phonorecords. These unilateral terms prohibit uses of a copyrighted work in areas in which the
copyright owners own no rights. The terms are being supported by emerging state laws which would
enforce them, and by technological controls which make it unnecessary to seek agreement from the
other party. Indeed, the new technological controls preventing lawful use, which give copyright
owners the ability to either prevent or render worthless the exercise of any Section 109 right of
transfer of possession or ownership, are further being protected by the same technological measures
intended to control access to the copyrighted work, such that NARM members and their customers
will be unable to disable the technological restraint on Section 109 rights without also violating
Section 1201(a)(1).

If given the opportunity to testify, Ms. Horovitz’ is prepared to explain these concerns, give concrete
examples of actual market efforts to so prevent the exercise of Section 109 rights, and explain why
it would frustrate the constitutional foundations of copyright law to permit such conduct to continue
unabated. NARM believes that Section 109, if properly interpreted and applied, does not need to
be amended. If, however, the use of contracts of adhesion protected by novel state laws and/or
misuse of technological restrictions protected from circumvention by Section 1201(a) are not
restrained by 1201(c), by the courts or by administrative rule, then new legislation will be required
to return the careful balance of copyright law to its original state.
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Summary of testimony of Crossan “Bo” Andersen, President
Video Software Dealers Association (“VSDA”)
On behalf of VSDA

VSDA is the national trade association representing home video retailers and distributors. The
majority of VSDA’s members are companies operating video rental stores, sometimes referred to
as “rentailers,” who purchase copies of motion pictures and other audiovisual works (including video
games) for rental, either in videocassette or digital DVD format. VSDA members are in a unique
position to comment on the first sale doctrine, and the implications of Section 109 of the Copyright
Act, because home video rental would not exist today but for the first sale doctrine and Section 109.

In 1983 and after the Supreme Court validated the Betamax technology in 1984, some motion picture
companies attempted to shut down the home video rental market — or at least gain control over it —
by appealing to Congress to create an exception to Section 109 to prohibit the rental of copies of
motion pictures and other audiovisual works without the consent of the copyright owner. Asadirect
result of the vision of thousands of early video rentailers, who were more often seen as opportunists
than entrepreneurs, the home video market was born.

The dire warnings of the motion picture copyright owners proved to be hyperbole. Within a short
time, studio revenues from the independent home video market exceeded their combined revenues
from the theatrical box office and all other sources of licensing revenue. Moreover, this failed
attempt to restrict the first sale doctrine resulted in the furtherance of the primary goal of copyright
law:  “To promote the Progress of Science and the useful Arts” by creating a new and robust
economic incentive for creative authors and artists to produce and disseminate their works. More
importantly, it brought economical motion picture entertainment into homes in virtually every
neighborhood.

As the devices for playing digital works move from simple play-back devices to more sophisticated
interactive ones, copyright owners too often have seized upon the opportunity to control through
technology what they cannot control by law. The lessons learned over the last twenty years are soon
forgotten, as technology allows copyright owners to prevent the very activity specifically reserved
to the owners of lawfully made copies under Section 109 without the consent of the copyright owner.

Based upon this history and concrete industry experience, Mr. Andersen’s testimony will illustrate
how Section 109 has been used in the home video industry to broaden distribution of and consumer
access to copies of audiovisual works with full remuneration to the copyright owners, and to posit
how consumers’ beneficial enjoyment of Section 109 may be harmed under emerging business
models designed to circumvent Section 109. He will illustrate that Section 109 has not only created
the most lucrative source of revenue for copyright owners in motion pictures, but at the same time
has created the most affordable way for American families to enjoy the commercial-free full-length
motion picture viewing experience. Mr. Andersen is prepared to give examples of present and past
efforts to control, limit or prohibit subsequent distribution through exclusive dealing arrangements,
restrictive licenses, notices or warnings, and pricing. He will postulate and query how access control
technology righteously may be deployed to protect against piracy and yet give consumers and
retailers maximum opportunities to use and market copies which copyright owners have already sold
and for which they have been fully compensated.
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PUBLIC HEARING OF U.S. COPYRIGHT OFFICE AND
NATIONAL TELECOMMUNICATIONS AND INFORMATION ADMINISTRATION
ON REPORT TO CONGRESS PURSUANT TO SECTION 104 OF THE DIGITAL
MILLENNIUM COPYRIGHT ACT
NOVEMBER 29, 2000

SUMMARY OF TESTIMONY BY NIC GARNETT, VICE PRESIDENT OF TRUST
UTILITY, INTERTRUST TECHNOLOGIES CORPORATION

InterTrust Technologies Corporation is a developer and provider of sophisticated Digital Rights
Management (DRM) technology and solutions, which have been the subject of comments by a
number of organizations participating in this study. As a DRM provider, InterTrust can lend
insight into the state of DRM technology and its deployment by our customers — copyright
owners and aggregators and disseminators of copyrighted works — in electronic commerce.

Electronic commerce in copyrighted works has noticeably lagged due to the lack of a trusted and
consistent environment that neutrally supports the rights of both owners and users of copyrighted
works. For the digital economy to continue to grow and flourish, creators, publishers, and
distributors of digital content, as well as service providers, governments and other institutions,
and users, must have the ability to create digital content secure in the knowledge that their
ownership rights can be protected, and to associate rights and rules regarding ownership, access,
payment, copying, and other exploitation of the work. By providing the means to do so, DRM is
making an essential contribution to the development of electronic commerce.

Effective DRM solutions, such as those provided by InterTrust and its partners, comprise
technological measures as well as a trusted neutral third party administrator to protect the
integrity of the technology and manage its continual adaptation — including the development of
rights and permissions practices - to changing technology and user needs. The purpose of DRM
solutions is thus three-fold — (i) to enable copyright owners to manage their exclusive rights
effectively throughout the electronic commerce value chain, (ii) to provide flexibility in the
arrangements struck between copyright owners and their customers, and (iii) to provide a trusted
environment in which technology guarantees these arrangements. The promise of such
sophisticated DRM solutions is to instill confidence in electronic commerce among copyright
owners and users of copyright works alike.

Thus, sophisticated DRM solutions are entirely consistent with the underlying balance of
copyright law — to protect the rights of copyright owners as a means of promoting wider
dissemination of and greater access to copyrighted works. Because digital delivery and DRM
appear to be improving the dissemination and use of copyrighted works, concerns about their
effect on the first sale doctrine — Section 109 of the Copyright Act — appear to be at best
premature. Indeed, great caution should be exercised in considering proposals to alter such a
fundamental tenet of copyright law because doing so could unsettle long established legal rights,
thus making electronic commerce more uncertain. Moreover, such changes could constrain the
development and use of sophisticated DRM technologies and solutions, which remain in their
formative stages. The unfortunate result would be to discourage the lively experimentation
necessary to develop viable, sustainable electronic commerce in copyrighted works.
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Dear Honorable Members Of The Committee,
The following is a brief outline of my testimony regarding the 104 hearings;

First Sale Doctrine — | fully support the rights of the consumer to give away or sell their
legally purchased copy of a musical recording. As a songwriter and recording artist, |
understand the need to protect the Artist and Copyright Holder in regards to these
matters. | feel that it is of the utmost importance that the industry finds ways to update
and interpret the copyright laws that we have in place and take into consideration the
needs of consumers and the new methods of e-commerce and digital distribution

Archival Copying - | fully support the rights of the consumer to protect their legally
purchased musical recording, by making archival copies to compact disk and other stable
formats that are secure and free from threats of viral destruction and technological
malfunctions.

Temporary copying in RAM for streaming - |1 am fully in support of allowing temporary
copying of music and visual files into RAM for the purposes of streaming media
performances. Preventing this type of buffering could cripple the future of streaming
media and would prevent consumers from the opportunity to have an enjoyable streaming
entertainment experience on the Internet.

Additional topics that I am interested in discussing would be extending the compulsory
license to cover music videos, and the need for an international solution regarding the
topics above.

Thank you in advance for considering my testimony and please feel free to contact me if
you need any additional information.

Sincerely,

David Beal

CEO

Sputnik7.com
www.sputnik7.com
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Summary of Intended Testimony
Of
Allan R. Adler
Vice President for Legal and Governmental Affairs
Association of American Publishers, Inc.

November 29, 2000

In general, the views of the Association of American Publishers (“AAP”)
regarding the issues under examination by the Copyright Office and the
National Telecommunications and Information Administration (“NTIA”) for
the Report to Congress mandated by Section 104 of the Digital Millennium
Copyright Act have already been provided to these agencies for the record
through Initial Comments and Reply Comments that were jointly submitted
by AAP, the American Film Marketing Association, the Business Software
Alliance, the Motion Picture Association of America, and the Recording
Industry Association of America.

My purpose in testifying on behalf of AAP is not to repeat the contents of
those joint submissions, but instead to address several issues raised by the
hearing notice in the Federal Register of October 24, 2000 insofar as it asked
a Specific Question regarding “the impact an amendment to Section 109 to
include digital transmissions would have on the following activities of
libraries with respect to works in digital form: (1) interlibrary lending; (2)
use of works outside the physical confines of a library; (3) preservation and
(4) receipt and use of donated materials.”

AAP Dbelieves that such an amendment to Section 109 would radically
transform the traditional role of libraries in our society. More importantly, it
would do so at the expense of authors and publishers trying to utilize the
same digital network capabilities that are coveted by the library community
to legally exploit their copyrights through the introduction of new formats
and business models for making literary works available in a competitive
global marketplace. Because of its potentially crippling impact on the
commercial market for “e-books” and “print-on-demand” services (among
others), AAP believes the implications of such a proposed amendment must
be determined in the context of the library community’s espoused positions
regarding contractual licensing and the circumvention of technological
measures.
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MusicMatch Inc.
Bob Ohlweiler, Senior Vice President of Business Development
Summary of Testimony
November 24, 2000

MusicMatch has created products and services that utilize the Internet and other
technologies to enhance consumer’s enjoyment and discovery of music. 11 million
consumers have aggregated their music onto their PC’s with MusicMatch Jukebox and
have significantly increased their consumption and purchase of music. Several million
consumers have opted into MusicMatch personalized music services that enhance
consumer benefit even further.

Products like MusicMatch Jukebox and MusicMatch Radio promise to provide
consumers with a personalized, effortless and efficient way to fill their lives with music.
The ability of a consumer to virtual-access and enjoy their music collection and
personalized music services from anywhere in their home, car or office will delight
consumers and expand the market for pre-recorded music. Accessing new or forgotten
music will be as easy as changing channels on your television.

This consumer music ecosystem depends on further household penetration of broadband
internet access, cost reductions in bandwidth and reasonable/equitable copyright law
which facilitates technical and business model innovation as well as consumer access to
their music.

The rights in play within Section 104 of the DMCA are pivotal issues for the creation of
such music services:

» Payment for copyright holders should be equitable across various channels of
distribution, and business models. Once a consumer has compensated the
copyright holder by purchasing the music or purchasing access to the music,
additional restrictions or costs for the transmission (including buffering) of that
music to another location where that consumer listens to it are not reasonable.

» Consumers must also be free to make archival copies as well as copies that they
can take to devices unable to play the digital music in its electronic format. (i.e.
the CD player in their car)

MusicMatch spends a relatively large portion of our research and development budget in
developing technologies that protect copyrighted works from being pirated while in
transit to the consumer. Such safeguards, like locks on CD delivery trucks or anti-theft
devices in retail, should be deployed to prevent the piracy feared by the copyright
holders. Adding additional licensing burdens and unwarranted royalty costs will not
increase piracy safeguards.
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P-RROCEEDI-NGS
(9:30 a.m)

MS. PETERS: Good norning and wel cone.
Those of you who do business before the Copyright
Arbitration Royalty Panel know that the chairs that
you are sitting in are not the usual chairs and they
are not quite as confortable. W really didn't nean
to make you unconfortable. It's just we tried to get
seats for nore people.

As you know, today's hearing is being
conducted in connection with the study that Congress
required of the Copyright Ofice and the National
Tel ecommuni cati ons and I nformation Adm nistration.

It's carried out under Section 104 of the
Digital MIIenniumCopyright Act of 1998. The purpose
of today's hearing is to provide our two agencies with
addi ti onal evidence, information and insights in order
to flesh out the views and proposal s made to us during
t he public comrent period.

Al'l of the summaries of testinony that
have been provided to us are al ready avail abl e on our
website, and a transcript of today's hearing will be
posted in about two weeks.

On ny inmmediate right is Geg Rohde, the

Assi stant Secretary of Comrerce for Communi cati ons and
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I nformation, who will now make a few openi ng renarKks.
Il will follow with sone additional opening remarks
when he finishes. Geg.

MR. ROHDE: Thank you so much, Marybeth
for holding this hearing. First of all, |I wanted to
apol ogi ze in advance. |'mgoing to have to |l eave this
hearing early. | have to go travel with a senator
fromnmny aut hori zi ng conm ttee, Senator C el and down to
Georgi a. Wien senators in your authorizing conmmttee
ask you to go, you say yes. | have to | eave early and

| apol ogi ze for that.

| feel ill equipped to be westling with
these issues. Wen | was in graduate school | wasn't
studying law. | was studying things |like St. Thonas

Aqui nas Summa Theol ogica. M/ background is nore in
the cl assical and theol ogy.

It strikes nme that back in the m ddl e ages
nonks woul d painstakingly sit and copy docunents,
scriptures, and works of Aristotle and Plato and in
t hose days, and |i ke St. Thomas Aqui nas, they weren't
westling a ot with the questions of how do you
protect the copyright of the original ower. They had
never heard of St. Gerone suing anybody for sonebody
copying his work.

Then cane the invention of the printing
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press and as technol ogy developed, it creates new
opportunity to spread information and know edge
t hroughout our society. At the sane tine, it creates
a new chal | enge.

Now we live in the era of the Internet
which | believe is naking as profound an effect on our
society as the printing press did in its day because
of what it's doing to allow people to share
information, to share know edge.

But at the same tine this new opportunity
poses a very significant challenge for us and how we
continue to protect a very inportant right, and that
is the right of those who produce these works, those
who produce books, those who produce novi es, those who
produce nusi c.

In this very building there is one of the
earliest recording devices around. | have actually
had a chance to see it a few years ago. Down in the
basenment in the Miusic Division you have one of the
earliest recording devices. |It's a steel cylinder
| don't know how it actually works but it's one of the
earliest recording devices that we have.

In addition to that, this building houses
what | think is one of the great cultural treasures of

our Anerican society, and that is the entire nusic
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col l ection of Duke ElIlington.

It really is a wonderful thing that today
in our time that not only do we have |ike origina
scores of |ike the nusic of people I|ike Duke
El Il ington, but we can al so have original recordings.
It's wonderful that we can now have this information
shar ed.

But at the sane tine in a digital era when
you have broadband communi cation networks, when you
have the ability with digital technol ogies to recreate
a work perfectly and now have it accessed into this
network, it raises very, very significant chall enges
on how you protect the copyrights which is very
i nportant.

It's clear to ne in ny reading of the
| egislative history and in the statute that when
Congress inplenented the Digital M I I ennium Copyri ght
Act and passed that, Congress truly was westling with
this balancing that we need to do.

There is no clear easy answer to these
guestions. In reading through the testinonies and the
witten comrents that we've received so far, it's
clear to ne that we have a lot of very significant
i ssues to grapple wth.

The reason why Congress charged our two
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agencies with doing a report is because these issues
continue to be | ooked at and we need to strive to work
for that bal ance.

" mvery appreciative of the opportunity
to be here for this hearing. | think this is going to
be extrenely hel pful to us as we conduct and proceed
with these recomendations that we provide to
Congr ess.

|"m very grateful for the w tnesses of
this panel as well as subsequent panels for providing
us with your insight and the information is going to
be extrenely hel pful to us. Thank you.

MS. PETERS: Thank you. 1In 1997 and 1998
when Congress was considering the DMCA Congressman
Boucher and Congressman Canpbell introduced a bill
t hat contai ned a nunber of proposals, several of which
we wi Il hear repeated in testinony today.

At that time, based on the evidence
avai lable to it, Congress nade a deci si on not to adopt
t hose proposal s and i nstead asked our two agencies to
study the issues and report back.

One of these proposals is to nodify
Section 109 of the Copyright Act to nake the first
sal e privilege apply expressly to di gi tal

transm ssions of copyrighted works.
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Section 109 is a codification of a
j udi ci al limtation on a copyright owner's
distribution right that developed early in the 20th
century. At that tine the issue before the Suprene
Court was whet her a publisher could maintain control
over the resale price of books through its exclusive
right to "vend," -- i.e., sale.

I n devel oping the first-sale doctrine the
courts focused on two rationales, (1) the common | aw
dislike of restraints on alienation of tangible
property, and (2) the national policy against
restraints on trade.

It would really be helpful to us in
preparing our report and recomendations if
partici pants who are addressing the issue of "digital
first sale” would explain how the current proposals
relate to the rationales that underpin the existing
first-sale doctrine. In other words, if you are
recommendi ng a change expl ai n how t hey woul d push t he
reasons for that doctrine forward.

Arelated issuewithregardto Section 109
of title 17 has to do with activities of libraries.
It would really help us if participants could provide
us with concrete, real -world exanpl es of the effect of

current law on the inportant work of libraries, and
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howt he | egi sl ati ve proposal s t hat have been suggest ed
to us wll change that effect.

Apart from Section 109, we've been asked
to | ook at Section 117. Section 117 permts the owner
of a copy of a conputer programto copy or adapt that
program in order to nmake a backup copy or as an
essential step in using the programin a machi ne.

In 1980, on the recommendati on of CONTU,
Congr ess anmended Section 117 to address two probl ens.
One was the fact that you needed an exenption i n order
to allow you to use the work. That is the essenti al
st ep. The second one, naking copies of a conputer
programwas necessary "to guard agai nst destruction or
damage by nechanical or electrical failure.”

If you look at the witten comments and
sumaries of proposed testinony, there's different
views on whether section 117 should be expanded in
sonme way or whether you can take it away because it's
no | onger needed.

If you |l ook at the court cases, section
117 has been construed pretty narrowy. Wat we need
to hear in your testinony i s howyour proposals really
relate to the underlying purposes that were enbodi ed
in Section 117. What real -worl d concrete probl ens are

you seeking to address in the proposals that you are
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maki ng t oday?

There are al so a nunber of w tnesses who
will testify that we need exceptions from the
reproduction right to make tenporary copies. This is
anot her  proposal that was considered in the
Boucher/ Canpbel | bill

Agai n, of course, that wasn't adopt ed back
in 1998. Anything that you could give us with regard
to what's changed in the last two years and why it's
appropriate to rethink those i ssues woul d be hel pful.

Qoviously, as the Assistant Secretary
said, the proposals that have been nade in the
comments raise conplex and difficult questions. One
of the things that we have to be mndful of is

uni nt ended consequences. To the extent that anyone

who is proposing change -- or even those who oppose
change -- can identify possi bl e uni nt ended
consequences, that will help us.

| want to thank everybody ahead of tine
for participating in the hearing. | think we are
going to go to our first panel which is seated here.
Before we do that, | would like to introduce the rest
of the Governnent panel.

To ny inmediate left is the Copyright

Ofice's General Counsel David Carson. To his left is
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Jesse Feder, Policy Planning Advisor in the Ofice of
Policy and International Affairs. Any of you who have
been working in this area know that Jesse is the
contact person for the Copyright Ofice.

To M. Rohde's immediate right we have
Jeff Joyner who is the Senior Counsel at NTIA Heis
the point person for NTIA and sone of you may have
been working with him already.

To Jeff's immediate right is Marla Poor
who is an Attorney Advisor inthe Ofice of Policy and
I nternational Affairs.

Qur first panel has seated itself and we
have Jim Neal and Rodney Petersen representing the
Li brary Associ ations. For the Associ ation of American
Publ i shers there's Allan Adler. Tine Warner, Bernie
Sorkin. Modtion Picture Association, Fritz Attaway.

I"'m going to start wth the Library
Associ ations and ask those representing the copyri ght
interest to figure out the order in which you want to
speak. You can go down the line. You can go in the
order or whatever.

Let's start with Jim

MR. NEAL: Good norning. M nane is Jim

Neal and |I'mthe Dean of University Libraries at Johns
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Hopki ns University. | speak today on behalf of the
Anerican Library Conmunity and |I'mjoined by ny good
col l eague from the University of Mryland, Rodney
Pet er sen.

This is the third tinme | am providing
testinmony before the U. S. Copyright Ofice, first tine
with NTIA on an aspect of the Digital MIIennium
Copyright Act. M focus has been the need to preserve
exi sting exceptions and limtations in the copyright
| aw under the inpact of technological advances and
under the inpact of new regines of intellectual

protection.

First, | advocated a preenption provision
for distance learning activities in libraries and
educational institutions. I think this is very

rel evant to our deliberations today.

Second, | advocated the legal ability of
i nformation users to circunmvent technol ogi cal controls
for noninfringing purposes. This | agree is rel evant
to our deliberations today.

Now, third, | ask that you enbrace a nedi a
neutral, technol ogy neutral application of the first-
sale doctrine and an essential extension of the
exception limts to the distribution rights of

copyright holders for digital works.
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| should add that | have also been at
these tables in Wshington fighting for I|imted
dat abase legislation and at countless tables in
Annapol is seeking to neutralize the very burdensone
el enents of the UCITA |egislation, both of which |
feel threatens significantly public access to
information and the balance that is so essential in
our copyright |aw. | believe these are also very
rel evant to our deliberations today.

| believe it was an Anglican Bi shop who

said to an Epi scopal Bishop, "Brother, we both serve

the Lord, you in your way and | in Hs." In that
spirit -- and this is certainly in the spirit of
G eg's education -- you will note a pattern in ny

participation in these ongoing deliberations and
debates. Library users, the public is |osing.

| would also naintain that the vitality
and productivity of learning, research, personal
growt h, econom c devel opnent, creativity are seriously
t hr eat ened.

As noted in nmy witten testinony, we need
a first-sale doctrine for the digital mllenniumthat
enbraces several points. These relate to real
exanpl es and real experiences inthe life of libraries

and their users.
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Policy should not nake a distinction in
| endi ng based on the format of the work and the rules
on interlibrary loan of digital works should be
reaf firmed and strengt hened.

Al'l works acquired by a library shoul d be
avai l able for use in classroons and by students and
teachers regardl ess of where they are | ocated. This
isareality of the current educati onal environnment in
which colleges, wuniversities, and libraries are
partici pating.

Li brari es nmust be able to archive lawfully
purchased work for future wuse and historical
preservati on. A uniform federal policy is needed
whi ch sets m ni numst andards respecting limtations on
t he excl usive rights of ownershi p and which sets asi de
state statutes and contractual terns which unduly
restrict access rights.

Lastly, we mnust encourage donations of
works to libraries irrespective of fornmat and w t hout
threat of litigation to those who donate those
materi al s.

These five exanples represent real world
experiences that we are having in the Ilibrary
comunity and which align, | think, very much with

i ssues of first-sale doctrine.
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The first-sale doctri ne IS bei ng
underm ned by contract and restrictive |icensing. W
face uncertainty inlibraries about the application of
the first-sale doctrine for digital works. | believe
this is having a negative inpact on the narketpl ace
for works in electronic form and on the ability of
libraries to serve their users.

W believe that no review of the first
sal e doctrine and conputer |icensing rules should be
conpleted wthout the Congress giving favorable
consideration to a new federal preenption provision
affecting these rules.

One could say that every snowfl ake --
every snowfl ake in an aval anche pleads not guilty.
Each chip we make in our powerful and hard-earned
copyright tradition in this country brings us closer
to a collapse in the balance and a burying of user's

needs and ri ghts.

MR. PETERSEN:. Good norning. M nane is
Rodney Petersen and | amthe Director of Policy and
Planning at the University of Maryland' s Ofice of
I nformati on Technology. Like JimIl'm here today on
behal f of the National Library Associations.

| want to actually supplenent sone of
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Jims conmments by bringing my own uni que perspectives
to the table and share with you what | think has
rel evance to this inquiry.

First, as a |awer and educator and
actually soneone who teaches an online course on
copyright and new nedia, | have a keen understandi ng
and appreciation for the inportance of the Federa
Copyright Act and the resulting effort to strike an
appropri ate bal ance between the rights of copyright
owners and users.

Secondly, as a researcher and author |
nysel f benefit fromthe protections afforded under the
copyright law. As you can inmagine, universities are
typically in the wunique position of being both
creators and users of copyrighted materials on a
frequent basis.

Finally, and perhaps nost inportantly for
this norning, as a nenber of the Information
Technol ogy Division of one of the nation's premer
research universities, ny departnment is onthe cutting
edge of teaching and learning wth technol ogy
initiatives, as well as the devel opnent of e-commerce
sol utions.

Fromthat | ast point of viewl!| would |like

to offer a few exanples and illustrations. The
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growi ng use and dependence upon digital materials for
teachi ng, | earning, and research, as was said earlier,
is both exciting in terns of opportunities and
chal | engi ng endeavor for colleges and universities.

The i nformati on age within which we |ive,
work, and learn is prevocated upon access to
information resources, open access that does not
necessarily nean that it's free or that it's
unregul ated. However, the | egal paradi gmthat governs
i nformation access and use in the digital econony mnust
benefit the public good.

The public good is best advanced by
policies and | aws that provide appropriate incentives
to authors, creators, while at the sane tinme insuring
appropriate access to the information.

As the witten comments of the Library
Associ ations have reported, faculty and students are
increasingly expecting and demanding access to
information in digital form In fact, it's offices
like ny own who are teaching faculty how to
i ncorporate technology into the | earni ng process that
are leading that effort.

However, at the sane tine our faculty and
our universities are increasingly frustrated by the

i npedi nents that result from a conplex intellectua
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property system that seens to be, as Jim described,
becom ng a l osing battle for coll eges and universities
that seemingly only benefits a few.

Let nme just give you a few exanples of

uses that | am concerns about and that | hope wll
prevail into the future. 1In fact, a couple of weeks
ago | purchased, and |I'm happy to say it was a

purchase and not a license, an e-book from a notable
online retailer. A good exanple of e-comerce and
maybe many of you have engaged in that practice.

Actual |y through the use of ny university
procurenent card within a matter of mnutes I could
transact over the Internet the paynment of that
pur chase whi ch, again, with the benefit of e-comerce
didn't include shipping and handling fees. Wthin a
matter of seconds that e-book was accessible for
downl oad to ne.

Now, | would hope that e-book that |
pur chased woul d have the sane equivalent rights to a
har dcopy book |I m ght purchase fromthat sane seller
and that | would be able to hand that e-book down to
ny successor as Director of Policy and Planning, or to
donate it to the library when I no |onger needed, it
sothat it could in turn be available for circulation.

| think as sone of the comments suggest,
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perhaps that nay be perm ssible under current |aw,
al though I think as we | ook into the future, and as ny
| at er comrents wi || suggest, the advent of other ki nds
of restrictions such as licenses and anti-
ci rcunventi on neasures m ght make t hat i npossibleinto
the future

Secondillustrationthat |I actually raised
before, sonme nmenbers of this panel when | spoke with
you previously about anti-circunmvention issues is the
notion of the Ilibrary's role in preserving and
archiving information.

When | came to the university inthe early
1990s there was an unfortunate recession that the
state was experiencing and budget inpacts were being
felt t hr oughout the university including the
l'i braries.

One of the inpacts on those budget
restraints was the discontinuation of sone journa
subscriptions. Unfortunately that directly affected
me because one of ny nost wi dely used journals, The

Jour nal of Col |l ege and Uni versity Law, was

di sconti nued. The subscription was discontinued due
to budget restraints.
On the other hand, the back issues were

still available to ne and | use those back issues on
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a regul ar basis because since it was in print form
the libraries were able to preserve and archive and
circulate that information as appropriate.

Again, the concern is that there may be a
potential as we encourage faculty to use technol ogy
and the demands for access to information in digital
form that there be a difference in treatnent between
print materials and digital naterials does not seemto
be in the best interest of the public and certainly
not in the best interest of our students and faculty.

A third and final exanple, and maybe a
foresight of an issue for you to think about into the
future, is some discussion inthe cooments, as well as
sone di scussions i n other context includingthe recent
Federal Trade Commi ssion's discussion about the
application to warranties to high-tech products.

One of the discussions that comes up
consistently very applicable to first sale is the
di stinction between things that are in sone kind of
tangi bl e or physical formversus things that are not.

| think it's alittle ironic that when we
t hi nk about the prem se of copyright | awthat protects
goods, original expression of ideas, | should say,
that are expressed and fixed in a tangible medi um

that on the ot her hand argunents are bei ng advanced in
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the FTC context that federal consuner |aws shoul dn't
apply because the good isn't tangi ble or physical.

Primarily in the case of conputer software
or increasingly first sale mght not be applicable
because there's not a physical or tangible copy that
you can actually hand off, share, distribute, or sel
to sonebody el se. Three exanples with the | ast being
nore of an issue that | think is only recently com ng
under di scussion.

The second and final kind of major thing
that 1'Il end with is a comment about the trend
towar ds t he di spl acenent of provisions of the uniform
federal law, the U. S. Copyright Act, with |icenses or
contracts for digital information is of great concern.

As many of you know, Jimand | being from
the state of Maryland are anong the only state in the
United States to have enacted the UCI TA | aw. " ve
been very i nvol ved i n t hose debat es and del i berati ons.

Coll ege and wuniversity admnistrators,
faculty, and students who previously turned to a
single source of |aw and experience for determning
| egal and acceptable wuse nust now evaluate and
i nterpret thousands of |icenses.

Those thousands of licenses often wll

limt, if not elimnate, the availability of
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fundanment al copyri ght provisions such as fair use, the
ability for libraries to archive to preserve
information, or even the availability of first sale by
characterizing those information transactions as a
| i cense rather than a sale.

It's msleading to contend that the
bargai ning power, especially when it's nonprofit
educational institutions, were usually presented with
standard |license agreenents developed by the
information providers that it is about freedom of
contract.

The enforceability of shrink-wap and
click-thru licenses also poses the sane restrictive
use regime on individual students and faculty
researchers such as individuals |like myself who m ght
be purchasing e-books or transacting for information
on line.

In concl usi on, t he di gi tal age
necessitates that we enforce existing copyright |aws
and at the same tine rely upon ethical principles,
educati onal neasures to protect the rights of authors
and creators of digital works.

The i ntroduction of | egal and
technol ogi cal measures that in turn dimnish, if not

elimnate, otherwise |lawful uses | would contend is
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not in the public interest. Thank you.

MS. PETERS: Thank you.

MR. ADLER. Thank you. M/ nane is Allan
Adl er. I'"'m testifying today on behalf of the
Associ ation of Anmerican Publishers.

As | stated in the one-page sumrary |
submtted, we filed as part of a joint set of witten
comments and joint reply coments of the copyright
i ndustri es. Since our counsel who prepared those,
Steven Metalitz, who is going to be on a panel |ater
this afternoon, I'm not going to address the issues
that are dealt with in those conments.

| do want to address an issue that was
raised in the notice of this hearing which talked
explicitly about the inpact that an anendnent to
Section 109 such as proposed by Congressman Boucher
would have on the activities of l'i braries.
Particularly the ones that were specified as
interlibrary loan, wuses of materials outside the
physi cal confines of a library, donations and such.

From the perspective of the publishing
community, our overall <concern is that such an
anmendnent to Section 109 would radically transformthe
traditional roles of libraries and archives in our

society and do so in a way that was never contenpl at ed
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by Congress when special privileges were afforded to
these entities in the 1976 Copyright Act Amendnents.

More inportantly, | think it would
transformthe roles of these entities at the expense
of authors and publishers who are trying to utilize
precisely the sane digital network capabilities that
are coveted by the library conmunity, but are seeking
to do soto legally exploit the rights that they hold
under copyright through the introduction of new
formats and new business nodels for making literary
wor ks available in a conpetitive gl obal marketpl ace.

Because of its potentially crippling
i mpact on the commercial market for things like e-
books or print-on-demand services anong others, AAP
believes that the inplications of such a proposed
amendnent nust be determined in the context of the
library comunities' espoused positions regarding
certain other issues.

As you know, in the library conmunities
comment s they have asked that this proceedi ng be used
as a “platform” as one other comentor put it, to
address a whole laundry list of issues including
things like pricing, contract terns, technol ogica
measures, archiving, preservation, the wuse of

passwords, sone replay of the discussions of the 1201

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

rul emaki ng proceedi ng, as well as the debate over the
DMCA's enactnent itself.

Their suggestions about the illegitimcy
of uses being mde of technological protection
measures, of circunvention prohibitionsinthelaw of
contractual licensing, and even of the DMCA' s
copyright managenent information provisions, should
make us pause, as we exam ne what the libraries are
asking this report to recomend, and ask three very
i nportant questions.

VWhat do libraries and archives real |l y want
to be able to do with digital interactive network
capabilities? And if they are permtted to do what
they want to do, would they still be libraries and
archives as these entities were understood by Congress
at the time the statutory privileges were created in
1976? Indeed, what do we understand l|ibraries and
archives to be today when anyone can establish a

website, and call thenselves a library or an archive.

And since the Copyright Act contains no
definition of those terns and refers to them at |east
explicitly wwthrespect tolibraries, both potentially
as nonprofit and for-profit situations, what would it

mean to take the privileges that were granted in 1976,
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update themas the library conmunity requests for the
digital age, and then allow these institutions to do
all the various activities that they clai mwould then
be perfectly permssible in a digital environnent.
It's particularly disturbing that the
library community comes before this body and
acknowl edges the validity of the use of technical
nmeasures when appealing for an anmendnent to the

Copyright Act to pronote digital distance education

But then they turn around and denounce t he
use of the very type of access control that was
di scussed as being reasonable for that purpose, the
use of passwords by students to access material that
is used in distance education courses.

W also see certain self-contradictory
argunments being made. They tal k about concerns with
respect to copyright managenent i nformation regarding
privacy interests of library patrons and users.

Yet, when you | ook at the recomrendation
t hat they nake i n support of M. Boucher's approach to
anmendi ng the first-sale doctrine, which would depend
upon sone notion of the practical enforceability of a
si mul t aneous del eti on concept whi ch woul d be extrenely

intrusive in terns of personal privacy if anyone was
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to attenpt to try to see if, in fact, it worked on a
practical basis, you are left totry to figure out how
to deal with privacy issues which were not even the
subj ect of the study as the Congress set it forth in
the requirenents of the DMCA

W' ve heard certain dark threats about
civil, even crimnal liability, for libraries and
their patrons despite the fact that the Copyright Act
is riddled with special considerations exenpting
| i braries and these other institutions fromthis type
of liability or making special treatnent of these
institutions with respect to such liability.

Wil e they do admt to sone extent that we
are at the enbryoni c stage of nany of these i ssues and
there is an uncertainty or lack of clarity regarding
t he exact nature and extent of the detrinmental effects
that they cite, they are still pushing for | egislative
action on the broadest possible scale just 24 nonths
after the enactnent of the Digital MIIlennium
Copyri ght Act.

Tal ki ng about things |ike “chai ned” books
are clever sound bytes and I'msure they' Il get a |l ot
of attention that way. But this is hardly a
docunent ed probl emof the type or scope that suggests

a need for legislative action.
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Certainly problems that arise wth
particul ar types of copyrighted works cannot, wi thout
evidence, be inputed to all works. For exanpl e,
journal subscriptions wth all other types of
copyrighted works because each of them has their own
particular set of circunstances determ ned by their
particul ar business nodel and the way in which they
are treated under the Copyright Act.

Sometimes you'll hear the libraries talk
about what has “historically been wthin the
discretion of libraries” when they tal k about what

t hey need for amendnment under the first-sal e doctri ne.

Then wyou'll also hear them beg the
guestion when they claimthat certain aspects of the
first-sale doctrine are really just nmatters that
“result frompublishing history” rather than specific
del i berate statenents of doctrine by Congress.

In the notice of the hearing, testinony
was sought about the inpact that a proposed anendnent
to Section 109, along the lines the library suggests,
woul d have on certain library activities like inter-
i brary | oans.

Even if we set aside the context of

digital transm ssions and the digital environnent,
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inter-library loan is an often m sunderstood concept
and one that needs to be reexam ned just so we all
under st and what Congress attenpted to do in 1976 and
how it has been applied in the years since then.

Even the CONTU report, which was invol ved
in helping to flesh out the nmeaning of the inter-
|l i brary | oan provisions, basically noted that “inter-
library loan” is kind of a m snoner when it repeatedly
referred to the concept of inter-library |loans “or the
use of photocopies in lieu of |oans.”

That is because interlibrary | oan has cone
to nean sonmething beyond just sinply taking the
physi cal copy of a work and lending it to another
institution. It has really beconme a business of
phot ocopyi ng, nmaki ng copi es of works thensel ves.

In fact, it has become in certain
i nstances sonewhat indistinguishable from docunent
delivery services offered by certain institutions on
a for-profit basis.

Section 108 i n general is very conplicated
and was drafted in very conplex fashion because
Congress didn't want to say that there was a general
privel ege of inter-library loan for all materials in
a collection of a library or archive under every set

of circunstances.
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I't divided the various provisions of Sec-
tion 108 in order to be able to address certain priv-
ileges that a library could have with respect to mak-
ing copies for itself for its own use, as opposed to
the situations in which a library could be permtted
to make copies of works for its patrons and users.
Those very careful distinctions, unfortunately, are
not preserved in the way you hear about the need to
anmend the Copyright Act in order to facilitate serv-
ices like ‘inter-library loans in the digital
envi ronment .

W tal k about preservation and the need
for security under Section 108. Section 108, in fact,
only deals with the issue of preservation as it

applies to unpublished works that are currently in a

| i brary's possession. It doesn't deal with all manner
of copyrighted works across the board. It's inportant
to exam ne those issues nuch nore closely than they
have been di scussed thus far.

Simlarly, when we tal k about the receipt
and use of materials donated to libraries, again this
is really a licensing issue. |It's not a first-sale
i ssue as such, but exam ne what the | aw al ready says
Wi th respect to the donation of materials with respect

to licensing.
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In Section 108(f)(4) it specifically says

that despite the privileges otherwi se provided to

i brari es and archives under this section, nothing in

the section is to effect any contractual obligations

assunmed at anytinme by the library or archives when it
obtained a copy of a work in its collections.

Clearly the Congress did not intend that

copyright was going to trump contractual |icensing
across the board in every situation. Quite the
contrary. It managed to wite these privileges for

libraries and to do so with account of the fact that
contractual licensing was going to be the primary way
in which copyright owners were, in fact, going to be
able to legally exploit the rights provided to them
under the | aw

Let nme nmake one last point in the tine |
have about the inpact of the proposals nade by the
i brary community regardi ng some of the new business
nodel s, new products and services that are com ng on
| ine from book publishers.

For that purpose, | woul d request that two

|art|c|es fromthe New York Tines pe entered into the

record of the hearing. Both of them were downl oaded

fromthe New York Tines service which | subscribe to.

| get it for free because they don't charge a fee.
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In this case, they nmake it known to sub-
scribers that they wel cone you to print and downl oad
copi es because they have a special option for printing
the article to nake it easier to print and copy.

The two articles that | want to i ntroduce
into the record deal with the current marketplace
devel opnments with respect to e-book services and the
conpetition in the devel opnent of those services, as
well as new library-like services that are being
offered in conpetition by groups |like NetLibrary, E-
Brary, and Questi a.

This is precisely the type of benefici al
devel opment in the marketplace of conpetitive new
busi ness nodel s with new capabilities and new benefits
for the users of copyrighted works that are
di ssem nated through these services that we believe
woul d be thwarted if the types of proposed anmendnents
to Section 109 and the Copyright Act in general
reconmended by the library conmunity are adopted.
Thank you.

MS. PETERS: Thank you.

MR, ATTAVAY: M nanme is Fritz Attaway.
| am Executive Vice President and Washi ngt on General

Counsel of the Motion Picture Associ ati on of Aneri ca.
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| thank you very nuch for this opportunity to appear
here this norning.

| would like to start out by pointing out
that this very nice room and the televisions and the
carpet and everything else in this roomhave been paid
for by the copyright comunity, primarily by the
people that | represent. It is deducted from our
conpul sory license royalty fees every year. Sonetines
| think we've paid for it over and over and over
again. Anyway, it's a very nice room

MS. PETERS: You only paid for the
furniture once.

MR, ATTAWAY: You have a very |ong day
before you and |I'm going to be very brief. | would
| i ke to associate ny corments with those of M. Adler
and M. Sorkin and M. Metalitz who will cone |ater.

| would just like to nake one very sinple
point, and that is that there's nothing in the record
of this proceeding that supports amendnent to Section
109 of the Copyright Act, which I'Il refer to as the
first-sale doctrine.

The record of this proceedi ng can support
only one conclusion: that the DMCA and the
devel opnment of el ectronic comrerce has had no effect

on the operation of the first-sale doctrine, and the
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rel ationship between existing technology and the
emer gence of new technol ogy, and the operation of the
first-sale doctrine, is in perfect harnony.

The record does include sone specul ation

that this harnony nmay not exi st forever. |Indeed, that
may or may not be the case. | f problenms devel op,
perhaps we should revisit this issue. However,

Section 104 of the DMCA does not direct the register
and the Assistant Secretary to engage in specul ation.

It directs themto eval uate and report on
the effects of the DMCA on the operation of the first-
sale doctrine and the rel ationship between energing
technol ogy and the for-sale doctrine.

The record of this proceeding does not
support any finding that the DMCA has affected i n any
negati ve way the operation of the first-sal e doctri ne,
or that technol ogi cal devel opnents require changes to
the first-sale doctrine. The first-sale doctrine is
operating as intended.

Now, sone parties contend that the first-
sale doctrine should be radically changed into
sonething that it was never intended to be. They
woul d transformthe first-sale doctrine froma narrow
limtation on the distribution right, as the Regi ster

pointed out in her opening remarks, into a broad
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contraction of all exclusive rights, including the
reproduction right.

In addition, they argue that the first-
sale doctrine should be anended to restrict the
ability of copyright owners to enter into contracts
that these parties find objectionable. That was never
the intent of the first-sale doctrine.

The first-sale doctrine was not intended
tolimt the reproduction right or the right to enter
into contracts. Section 104 of the DMCA was not
enacted to address these issues.

Section 104 was enacted to address
concerns that the first-sale doctrine operate in the
digital world as it was intended to operate in the
anal og worl d. The record of this proceeding
denonstrates that the first-sal e doctrineis operating
as intended in both worlds.

That finding shoul d be the essence of your

report to the Congress. Inlistening to the testinony
of M. Neal and M. Petersen, | heard M. Neal say
that the public is losing, but | didn't hear any
support for that assertion. | heard M. Petersen

provi de hypotheticals using the words "mght" and
"coul d. "

| submit to you that your job is not to
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specul ate about what m ght be or what could be, but
what is, and what is is a copyright law, and partic-
ularly Section 109, the first-sale doctrine that is
operating as intended and it shoul d be all owed to con-
tinue to operate as intended until there is sone real
evi dence that sonething is am ss. Thank you very nuch.

MS. PETERS: Thank you.

MR,  SORKI N: Thank you. My nane is
Bernard R Sorkin and | speak for Tine Warner.
Fortunately for your schedul e and your patience, M.
Adl er and M. Attaway have left me with very little to
say.

Il would Ilike to start, however, by
t hanki ng Secretary Rohde for his statenment about the
necessity for copyright protection for works. Having
said that, | can't let the praise go unall oyed.

| would like to differ with a matter of
enphasi s. That is, | wunderstood you to say, M.
Secretary, that the devel opment of the printing press
was sonet hing |i ke what' s happeni ng today with digital
devel opnent .

The devel opnent of Herr CGutenberg's
machi ne was, i ndeed, a bonbshell. What we have t oday,
however, is a nuclear bonb, if not worse, by virtue of

the ability to reproduce quickly and at negligible
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expense copies without end and copies from copies
wi t hout any degradation of quality; the ability to
distribute those copies throughout the world with a
click of a nouse and the ability to nodify the works
with clicks of a nouse.

These things are not just like a printing
press. They pl ace great dangers on content owners, and
great dangers on the developnent of the Internet
because if content owners, for whatever reason, feel
the danger is sufficient so that they will not nake
their works available in digital form or on the
Internet, there will be no need for the devel opnent of
an infrastructure and the public thereby will suffer.

| would Iike to pick up alittle on what
the Regi ster said about what the first-sale doctrine
is and what it provides. Right now | think it's
comon ground by virtue of the definition. That is to
say, it starts with the phrase, "Notw thstanding
anything in 106(3) certain limts are placed.” It
doesn't say “notw thstanding anything in 106.”

As M. Attaway pointed out, the kind of
request that's being mde is not nerely for
nodi fi cati on. It's what | called in ny paper
transnmogrification which is a transnutation of a

gr ot esque ki nd.
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| f that happens, we have to consi der what
| expect the unintended consequences will be. | hope
I"'m not being too charitable in talking about
uni nt ended consequences.

Consi der what happens when sonebody who
owns a digital work allows it to be downl oaded and, by
virtue of the suggested change in the first-sale
doctrine by virtue of ownership of that digital work
is able to transmt that work to sonmebody el se.

The transmitter still retains the original
wor k. The sonebody el se has a work which he or she
can now transmt. Either of themcan transmt it not
only to sonebody else but to nany, nmany sonebody
el ses. Each one has i medi atel y becone a publi sher of
what ever that work is on a worl dw de basis.

Whet her that consequence is intended or
uni ntended, I'mnot sure. | think our friends in the
Li brary Associ ations and the other proponents of this
ki nd of change can answer to that, but it certainly is
a consequence.

That is precisely the reason for the
urgent need to oppose any such change because what it
does i s destroy the need for an infrastructure and the
need for an Internet. As a result, we will have, in

the phrase that seens to have | ost sone currency, an
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i nformati on superhighway with no cars on it because
content owners sinply will not be able to provide
materials subject to this kind of danger.

| underline both in ternms of what | heard
this nmorning and in ternms of the papers | had seen
earlier on that there has been nothing, as M. Attaway
suggested, other than sheer specul ation w thout any
foundation as to howlibrarians and educat ors m ght be
i nconveni enced but not inhibited in anyway at all by
the current operation of the first-sale doctrine or
the current operation of any copyright |aw

St eps have been taken over the years, and
both M. Adler and M. Attaway refer to them to
provide privileges to educators and librarians to
fulfill their needs. Not always their desires perhaps
but their needs.

As many of us here know, several years of
hard wor k and naybe even bl ood, sweat, and tears, were
invested in developing guidelines for nultinedia
production for educati onal purposes; guidelines which
| understand are working successfully.

What we have is a situation where | think
t he decision that should cone out of this office at
the end of these hearings is that no change shoul d be

made in the first-sale doctrine.
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To have further studies is just fine.
Content owners are prepared to address the needs of
users. Content owners are not in the business of not
maki ng their works available to the public.

That ain't no way to make a living.
Content owners, in the nature of their business, nake
their works available as wi dely as possible, but the
wor ks have to be nmade avail abl e subject to adequate
and effective -- | didn't make up those words --
adequate and effective protections. Thank you.

MS. PETERS: Thank you. W are going to
start the questioning. OCbviously there's di sagreenent
anong the various nenbers of the panel. What | hope
with the questions that come forward i s that there can
be sone dialogue, that it's not just a one-way
guesti on.

"1l start but I nmay come in later. Let
me throwin a question that actually M. Adler raised
with respect to a proposal of the Library
Associ ations. |If the proposal that was i n the Boucher
bill and that you basically put forward again is that
with regard to digital material and, in sone cases,
peopl e have sai d digital downl oads, that there should
be the equivalent of first sale by the sinultaneous

destructi on.
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Qoviously there are practical and
evidentiary problens with that. M. Adler raised the
guesti on about how do you really enforce such a thing
and how does that not get in the way of what vyour
stated views are with regard to privacy concerns.

Coul d you just ki nd of address how you can
put in place an effective simultaneous destruction
provision that doesn't run afoul of other |aws or
ot her probl ens?

MR. PETERSEN: A couple things cone to
mnd toneinternms of your specific question. Oneis
that the notion that this is sonehow extrenely
different and radi cal fromthe current process | think
we shoul d ret hink.

| understand the convenience of digital
technol ogi es for nmaking copies and transmtting, but
| think you m ght ask the sane question if | were to
want to give, and this is maybe a little too hefty of
a book, but a shorter book to Jimor to the libraries
and | decided before | did that | was going to
phot ocopy nmy own copy to keep, it raises sone of the
sane kind of evidentiary privacy issues in ternms of
how are you going to know that | actually nmade a copy
illegally before | passed it on to sonmebody el se or

didn't destroy it.
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In the case of the digital transm ssion,
destroy the electronic version of it. Even though
it's not as likely that sonmebody woul d photocopy it
before they give a book away, | think perhaps sone of
t he sane issues m ght be raised.

| think the other thing that | want to
raise in that context is that the concerns about
pi racy or about infringement, whether it's libraries
or individual users mght engage in, | would argue
it's equally speculative or predictive of the future
as our coments about the inpact of some of these
| aws.

Even though | don't want to get in atic
for tac comrents here, | think | can point to several
pl aces in the cooments where the words "coul d, m ght,
shoul d" were introduced as to why sonebody m ght not
destroy that digital copy.

In fact, the conmments of Tinme Warner say
transm ssion of the work would require reproducing it
and could lead to distribution of the work to
mul titudes of recipients. | think there is the sane
specul ati on t hat works t he ot her way, that individuals
or libraries and others are going to distribute it in
ways illegally and it raises some of the sane

probl ens.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

44

M5. PETERS: Gkay. Can | just follow one
little piece up with what you just said?

MR. PETERSEN. Yes.

M5. PETERS: One of the things that first-
sale doctrine did was basically say, and | think it
was M. Sorkin pointed it out, is that it focuses on
that it's an exception to Section 106(3). Under your
proposal you are really mandating the right to
reproduce the work.

In your scenario where you say it's
totally the sane, it sort of isn't. |If you gave that
book away, the first-sale doctrine that allows you to
give it away, you nmake a photocopy separate and apart
from it. It's not protected by the first-sale
doctri ne.

It's protected, if at all, and there is a
very strong question about that because you've copied
t he whol e book, under fair use. | think that isn't
just a phil osophical question. It's a basic principle
that the distributionright really doesn't involve the
reproduction right. Going down that path is a very
different path to go.

kay. Can | ask one other question? You
tal ked about the fact that you just bought a new book.

MR PETERSEN. R ght.
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MS. PETERS:. Your question canme about --
you're tal king about alibrary andits ability to lend
t hat book, to archive that book or, if you didn't buy
it for the library, your ability to donate it.

Under the ternms and conditions that you
bought that book, what are the problens with having a
library lend it, the ability to archive it? Dd it
cone with ternms and conditions?

MR PETERSEN: It did not. |In fact, the
one that | recently purchased and, of course, the
average consumer is not going to pay attention to
this, but | Ilooked closely and it contained a
copyright notice but not anything that prevented ne
fromgiving it or sharing it or the inplications of
first-sale by essence of the copyright notice. It
could just as easily cone with terns and conditions or
a license arrangenent that woul d have restricted t hat.

MS. PETERS: But that one didn't?

MR. PETERSEN:. It did not.

MS. PETERS:. Have you had experience with
pur chasi ng things, not online access?

MR. PETERSEN. Can | just add one further
thing which is, again, the perspective | bring, |
think, in terns of trying to encourage the use of

digital materials. If it had cone with a |icense
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agreenment, | can tell you that | would not have
licensed it.

| woul d have chosen not to, especially if
there was a hardcopy or print version that | could
have purchased because of sone of these very concerns
we' ve tal ked about here.

MS. PETERS: So had you been given a
i cense --

MR. PETERSEN. Ri ght.

MS. PETERS:. Book |icense, yes or no, you
woul d have | ooked at it and said this restricts ne in
ways that ny purchasing of the book does not.
Therefore, because |"min alibrary setting, ny choice
is to go with the print edition.

MR. PETERSEN:. That's right.

MS. PETERS: Ckay.

MR. PETERSEN. And | woul d have nade t hat
deci si on based on sone of the very controversies we're
tal ki ng about here today. | think it's an unfortunate
decision given the potential of t echnol ogy,
particularly for teaching and l|earning and use of
digital works, but | mght have nade that choice.

| guess it goes to the point of the
di sincentive for authors and creators to develop

di gital works which | enphasize with. | nean, faculty
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and universities are creating intellectual property
that we want to digitize as well.

The di sincentive al so cones on the other
side where you're a potential user or purchaser or
| i censee of digital works as well.

MR. NEAL: Marybeth, let nme just add, |
think you wll hear |later today through other
testimony about technol ogies that are being put in
pl ace that all ow e-l1oan, e-transfer, e-giving away of

materials with the ability to sinultaneously destruct

ot her copies without violations of privacy. | do not
know those technologies but | know there are other
testinmonies that will be given today that will speak

to those issues.

MR. ADLER. May | just comrent?

MS. PETERS: Sure. Absolutely.

MR ADLER: M. Petersen seens to have
just presented the paradigm of exactly what the
publ i shing industry is talking about when it talks
about conpetitive choice for consuners and t he type of
concern that we have that the anendnents recommended
by the library community woul d eventually thwart the
effort to create as many consuner choi ces as possible
in the marketpl ace.

For precisely the reason that he
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stated, he would have rejected purchasing that
subscription from that particular publisher or that
particular distributor because he didn't |ike the
| i censing terms. That's exactly the reason why
anot her conpeting distributor or publisher would
probably offer different terns with respect to the
sane types of materials.

One of the things that we are so concerned
about here is having the Governnment by statutory fiat
essentially elimnate the ability of conpetitors in
t he gl obal marketplace to establish different nodels
t hat gi ve consuners choi ce.

What essentially is being asked for here
in ternms of the proponents of anendnments to 109 is a
“one size fits all” that's going to prevent these
types of different conpetitive services from being
offered on different business nodels.

The exanple that M. Petersen gave has
rel evance, for exanple, if you read about Genttar,
whi ch is an e-book distributor that has purchased the
Rocket e-book and Sof t book versi ons of e-book, both of
whi ch they are | ooking at a business nodel involving
a closed system

They believe that this is going to appeal

to publishers because they could avoid the necessity
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of downl oadi ng t he books off the Internet. They don't
view that as a safe conduit.

They think that publishers would be nore
encouraged to |icense works to themfor use in their
e- book devices because it would avoid the risk of
piracy in the process. They think that their e-book
devi ces are going to have appeal to consuners on that
basi s because nore publishers will make nore works
avai l abl e to consuners in that fornmat.

Whereas M crosoft, for exanple, and ot her
conpani es are | ooking to shape their e-book offerings
with the ability specifically to downl oad text of f the
Internet, or to be able to take the text from your
personal conputer, because they believe that's going
to of fer nore conveni ence and ot her advantages in the
way they can present their product to consumers. Two
entirely different business nodels.

The question that arises is why should the
Governnment step in and inpose a statutory strait
jacket that's going to say there's only going to be
one business nodel because the digital first-sale
doctrine is going to mandate how and when and under
what circunstances and terns a copy of this work can
be transmitted to another person.

MS. PETERS: Do you --
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MR. NEAL: I just want to confirm that
overwhelmngly libraries operate in a sole-source,
sol e- provi der environnment. The i ssue of choice is not
a realistic option for wus for the overwhel m ng
majority of information that we acquire for our users.

Secondly, | think we need to be very
cautious as we nove down this path, a real slippery
sl ope of aggravating a seriously developing digital
problem and that is creating a situation where the
ability to pay, the ability to negotiate effectively,
to have the expertise to negotiate effectively, is
going to determine the level and quality of
information that you can provide.

Li braries in society hel p break down t hose
barriers. They represent agents of the public to

enabl e effecti ve access and cost effective access to

information. | think we need to be careful there.

MS. PETERS: | only have one other
guesti on. What is sole source when you say sole
sour ce?

MR. NEAL: One place that | can acquire a
body of information.

MR. ADLER Could you explain that
further? What does that nean?

MR. NEAL: The publisher publishes a book.
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| can buy that book fromthat publisher.

M5. PETERS: However --

MR, NEAL: The publisher publishes a
journal. | can buy that journal fromthat publisher.
If I choose not to buy it fromthat publisher, | don't
have anot her place to go to buy that journal.

MR. ADLER. Al though you have conpeting
j ournal s.

MR. NEAL: But | don't have anot her place
to buy that journal

MR. ADLER: But that's provided for inthe
essence of copyright itself.

MS. PETERS:. The exclusive right.

Wth respect to the proposals that
| i brari es made, do you nake a di stinction between what
is in essence the equivalent of a distribution of a
physi cal copy? You order it |ike your e-book.

You order it, it'stransmtted, you get it
on your hard drive, versus your -- | won't say the
word contract -- to get electronic access to a work so
that you are really not contracting to get the
equi val ent of a copy. Rather, it's the online access.

Do you nmke distinctions? Do vyou
basi cal | y say that your reconmendati ons with regard to

first sale really only apply when, in fact, you are
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trying to get the equivalent of a book but not
certainly with regard to el ectronic access?

VR,  NEAL: As we build our electronic
access inour libraries, the predom nate nodel that is
in place today is the Ilicensing of access to
information. Historically we've had the ability to
acquire and | oad locally content and, therefore, have
the ability to owm it and manage it at the |oca
| evel .

Increasingly, that i s not the case i n nost
library settings. Therefore, we attenpt to negotiate
in the contract process arole and responsibility for
the library or sone other participant inthe long-term
avai lability and archiving of that information when
the license no longer is in place or has been set
aside or we no longer acquire access to that
i nformation.

That is a process which | think is in
devel opnent . | don't think that we have good and
effective ground rules in place or standard or nodel
contract | anguage that hel ps us bridge the differences
bet ween acqui sition and |icensing.

MS. PETERS: But you're not in anyway
suggesting that if you have nerely a contract for

el ectronic access that the concept of first sale
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shoul d apply to that material ?

MR. NEAL: No. But what |I'msaying to you
is that we are in an environnment where the predom nate
means of access that |ibraries are currently enpl oyi ng
is to, in fact, license information. W need to be
sure that as that | egal contractual framework cones to
dom nate we not | ose the ability, | ose the application
of the exceptions of limtations that exist within the
current | aw.

MR. ROHDE: (kay. Thank you. | want to
begin by asking the question M. Attaway raised
earlier to M. Petersen and M. Neal.

In your testinony you point out that --
you nmake the point that the state of |aw post-DMCA is
actually in the perspective of your Episcopal Bishop
taking libraries a step backwards or inpeded. Your
perspective of the first-sale doctrine.

Can you tell me specifically howthat has
happened? What | got fromyour testinony is that when
Congress acted a couple of years ago that it actually
harmed your ability to access information. Can you
give ne sone specifics about that?

MR. PETERSEN: Vell, the two specific
areas that | would point tois, one, theinability to

extend first sale to digital works would be the
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exanpl e.
Secondly, the effects of |icensing and, in
our state, the inplenmentation of a law |ike UC TA
where a license term you know, with a shrink-wap

click-thru that apply to ny e-book where there m ght

not be a choice of another license. It's that |icense
or no license where there mght not be another
publ i sher.

| think those two exanples in the case of
where the license term mght prohibit any kind of
first-sale rights are the exanples | would allude to.

MR. NEAL: | agree with that point. W
are fresh off of this UCI TA experience so it colors
dramatically the way we t hi nk because we see parallels
as we work on licensing. 1In contracting | anguage it
blurs across into our interpretations and thinking
about first sale.

I mean, Al an t al ked about t he
rel ati onshi p between contract |aw and copyright |aw
and the standard presentation of UCITAas it is -- the
poi nt fromwhich we are negotiating UCI TA tal ks about
t he conpl enentary rel ati onshi p bet ween t hose two | egal
framewor ks and t he preenpti on provi sion and the public
policy provision that exist in UC TA

| think those are relevant to what we're
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tal ki ng about here today. M ability as a library on
behal f of my users to secure and provide inter-library
| oan copies or inter-library | oan delivery of works is
sonething that is not clear in this environnent.

My ability to nmnage ny societal
responsibility in terns of archiving and |ong-term
access to information is not clear in this
envi ronnent . The ability of friends that | have
devel oped for ny |ibrary over many, nany years to give
me wor ks which they routinely do in the anal og worl d.
It's not clear how and whet her they can continue to do
that in the digital world.

MR. ROHDE: What you're saying is the harm

you are experiencing is anmbiguity?

MR. NEAL: | think the harmis anbiguity
but I think there is a stifling inpact as well in
terms  of how and if we wll perform our

responsibilities and roles.

MR PETERSEN:. If | can also add, and it
goes back to your earlier question about not just
first sale but the reproduction right issue, and |
think Jimalluded to the fact but | think you'll hear
nore testinony |ater today.

| just want to say for the record that |

think the position that will be |ater taken by the
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Digital Future Coalition wth respect to 106

reproduction right issues and the kind of limted
| anguage anendnent, if youw |, that will accommbdat e
that in the context of digital first sale, | think,

was certainly what we had in mnd wthout ignoring
reproduction issues all together but inavery limted
| anguage as such that | think you'll hear nore about
| at er today.

MR ROHDE: I'd like to turn to M.
Sor ki n. In your testinmony you point out that the
underlying purpose of the first-sale doctrine is
transfer of possession.

MR. SORKIN:. A tangi bl e good. The statute
uses the word “copy” and “copies” are defined as
“material objects.”

MR. ROHDE: And you al so point out that--I
want to nake sure | understand your testinony correct-
| y--that the doctrine of first sale in your perspec-
tive not only applies in the "anal og" or paper world,
but you also say it applies to new nedia. Correct?

MR, SORKIN: To digitized nedia?

MR. ROHDE: Digitized nedia.

MR, SORKI N: It depends on what we're
tal king about, M. Secretary. It would apply to a CD

which | can hold in ny hand and give you, or a DVD if
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you Wi sh. The danger to which we are directing
ourselves in this testinony is to digitally
transmtted and downl oaded programi ng.

But the fact that sonething is in digital
form if it's a tangible copy, then the first-sale
doctrine woul d apply.

MR.  ROHDE: So it would apply if it's
going to either a CD, a fl oppy di sk, somet hi ng you can
hold in your hand?

MR SORKIN:  Yes.

MR.  ROHDE: But it would not apply to
sonething el ectronically transferred?

MR SORKIN: It couldn't.

MR ROHDE: Under current |aw?

MR SORKIN:  Under current lawit couldn't
and it shouldn't.

MR. ROHDE: In |ooking at M. Boucher's
| egi sl ati on and what M. Boucher proposed i n anmendi ng
Section 1009. Is he saying that the first-sale
doctrine could apply in this new environnment provided
t hat whoever is transferring the product, whether it
be a book or a piece of nmusic or a novie or whatever,
t hen destroys the copy that he or she has -- | don't
want to put words in your nouth but | assune that

condition is not enforceable? Your problemw th that
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is you don't believe that's an enforceabl e nechani snf
MR, SORKIN: | don't think the technol ogy
exists, to say nothing of the good wll.
MR. ROHDE: His legislation is not based

on technology. It says provided that the person has

MR, SORKIN. Ckay. Then let's talk about
good will or enforcenment in addition to the privacy
aspects that M. Adler raised.

MR. ROHDE: One of the things in ny job
that | get exposed to, | get exposed to a |lot of new
technologies. | know that the technology currently
exi st where you can buy a product that--privacy tech-
nol ogi es are bei ng devel oped quite rapidly right now.

There are technol ogi es that you can access
nowthat will allowyou to put into your e-mail system
where you can send an e-nail to sonebody and you can
attach on there an encryption code that whenever you
send it to cannot then later send it to sonmebody el se
to be opened.

There are a vari ety of neans whi ch you can
protect information via e-nail. You can send an
attachnent and you can prevent it from being
transferred to sonebody el se.

You can even put codes in there that once
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you transfer it -- once that person transfers it, then
it sinply disintegrates and cannot be opened by
sonebody else. If that technology exists in e-nail,
it could potentially exist with respect to anything
that is traded on the Internet.

Now, if indeed that is effective, naybe
it's not there today, but if indeed it is effective
and it conmes about, in your judgenent then is there no
need to change the law and first sale then can apply
to transm ssion of information over the Internet?

MR, SORKIN: About all I can say to you in
that regard, M. Secretary, is that it sounds I|ike
sonet hing ny conpany and perhaps the others, | can't
speak for them would be willing to consider.

W would have to be assured of its
effecti veness on several levels both in terns of
whet her or not the giver, the transferrer retains a
copy, whether or not the transferee can do sonet hing
further with it and, if so, what and how. \Wat you
are describing is sonething that | think m ght be well
wort h thinking about and investigating.

MR.  ROHDE: So, in other words, if the
technology is available that would assure the
destruction of a product once it's transferred, then

your requirenent that it nmust be a tangible itemwould
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no | onger necessarily apply?

MR SORKIN:. Well, what is it that would
be destroyed in that case?

MR.  ROHDE: Whoever has the product on
their conmputer and they are transferring it, once they
transfer it if you can assure that it is automatically
dest royed. It's not up to the discretion of the
person who transferred it.

MR, SORKIN: | would have to ask you the
second | evel question, so to speak, and that is to
whom or to how nmany whons can that transfer be made.
We know that in the digital world, as | suggested in
ny small introduction, a digital transfer can be nade
wor | dwi de.

MR ROHDE: | would like M. Neal and M.
Petersen the same question. If, indeed, that
t echnol ogy exi st that coul d assure the destruction of
a product once it is transferred, then does your need
to have Section 109 changed and anended go away from
what you're proposing? Wuld technol ogy perm ssion
take care of this problemfrom your perspective?

MR, PETERSEN. Well, | would certainly say
technol ogy has the potential to resolve sonme of these
issues as long as it doesn't, as | amafraid sone of

the DMCA provisions mght to, interfere with sone of
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the rights of the library as a user.

| think there could be sonme |imted narrow
applications that would actually facilitate the very
anendnent that we are proposing in terns of
verifiability. Again, | think the privacy issue,
t hough, is one that we have to be concerned about with
any new i ntroduction.

|"ve brought this up before as well, but
usi ng our UCI TA experience, again the very notion of
self-help, that was originally part of UCTA for
gi ving content providers, information providers, the
ability to renotely disable information was not
adopted by our general assenbly and ultimately taken
out of the national UCI TA bill because of privacy
concerns.

| think we have to be aware of what the
privacy inplications mght be as well.

MR, ROHDE: Sure.

MR, ADLER. | don't want to put words in
the mouths of ny friends in the |ibrary conmunity, but
taki ng note of the evolving way they have approached
the i ssue of access controls from at first, sort of
endorsing the concept, for exanple, passwords in the
context of distance education, to now very strongly

criticizing the concept of access controls in the 1201
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rul emaki ng proceedi ng, | suspect that sonetine after
t his technol ogy becones avail abl e i n the market pl ace,
we will once again be sitting before you.

They will be then objecting to it on fair
use grounds, saying that the need to have to destroy
their own copy in order to facilitate what would be
considered a digital first-sale concept to transfer
the copy to sonebody else is going to burden their
fair use rights, as they would put it, because they
are no longer going to have their own copy to nake

fair use of.

MR, ROHDE: Just interesting specul ation.
| think that an i ssue as we | ook at the way |ibraries
function under first sale is not only the i ssue of the
ability to destruct, which I think is a relevant and
i nportant concept, but also perhaps the issue of
di senabl e, because in sonme cases what first sal e does
is enable us to give or transfer tenporarily if you
| ook at issues of inter-library |loan and issues of
di st ance | earni ng.

That is, | can nove a work into another
setting for tenporary use and then it noves back. |
think if there were conparable capabilities for

pur poses of disabling as well as destruction, then
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think it would integrate well with the way |ibraries
support their conmunities.

MR. ADLER: Al t hough, | think, that again,
| would argue, might be in conflict with the view I
understand the library community takes with respect to
the el ectronic self-help provisions of UC TA

MR. NEAL: Sorry. | don't understand.

MR. ROHDE: | have one final question for
M. Adler, M. Attaway, or M. Sorkin, whichever one
of you want to respond.

Last Friday in the Washi ngton Post there

was a front page article. | don't know if you read
it. I'"'m sure if you read it, it would be very
di sturbing to you about what's going on on college
canpuses in the current Napster world.

There were a nunber of college students
who were interviewed for that article who were very,
very caval i er and very bl unt about how t hey are maki ng
use of this great new digital world and accessing
i nformati on and copying nusic for thensel ves and al
kinds of information and transferring it anongst
t hemsel ves and just didn't give a rip about any kind
of law that m ght be out there.

In fact, | renmenber a quote from the
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article of one student saying, "You know, not only are
the horses out of the barn here, but they are
mul tiplying."

My question is | wonder are we in the
right battlefield here? | mean, fromyour perspective
of representing content producers, you're fighting to
make sure that we can maintain the control.

M. Sorkin, you ve said several tines
today, and it's in your testinony and even in your
reply comments, that you fear that content owners are
not even going to dare to put their information on
net wor ks because of what's going on.

Can we really stop this because of what's
happening with technol ogy and the very nature of it?
| mean, are we really fighting the right battle to
protect the interest you're trying to protect by
debating t hese i ssues dealing with copyright ownership
when we coul d have whatever | aws we want enacted and
it mght be totally circunmvented because of the
ability that people have with working w th networks
and digital technol ogy.

MR, ATTAVAY: In response to that
guestion, ny question back to you, M. Secretary, is
what is the alternative if we don't stop it? The

people | represent invest on average $80 million per
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notion picture. Now, explain to me the financial
basis for that business if those npbvies cannot be
pr ot ect ed.

MR. ROHDE: My question is how do you stop

MR, ATTAVAY: You stop it by sound
copyright laws and the enploynent of technol ogica
self-help Iike we have tried to do with the DVD, with
| must admt has m xed success. But the fact is that
DVDs are out there in the nmarketpl ace and people are
enj oying a novie view ng experience that they didn't
have bef ore because nodestly successful technol ogi cal
means were used to prevent whol esal e copyi ng.

This is the type of thing that we have to
do. G herwi se, we're out of business and | don't
think that's an alternative that anyone wants to

cont enpl at e.

MR. ADLER: Wile | would agree with what
Fritz said, the answer to your questionis yes, we try
to stop it. Under st and, however, that we're not
tal ki ng about absolutely elimnating it.

We're tal king about sonmething that has
existed with respect to copyright for years which is

the notion that, in different industries, depending
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upon t he nature of the business nodel that creates the
copyrighted work, there are different Ilevels of
accept abl e | eakage.

W recogni ze, for exanple, that under the
fair use doctrine there's a |ot of copying that goes
on that couldn't pass any real test of fair use. The
guestion of whether or not you act upon that through
litigation or through any other way is a business
judgment that is often made in ternms of whether it
woul d be cost effective, whether or not you are really
suffering any harm

What we are really asking for here is not
to be able to stop absolutely that type of conduct.
We are asking to be able to have an environnent that
allows us to reshape business nodels to devel op them
in a way that takes these new capabilities and new
attitudes even of, say, the students with respect to
copyrighted works and takes theminto account in the
way in which people understand what is involved in
trying to recoup our investnment and sone Kkind of
profit in the business of creating and distributing
copyri ghted works.

The problemis, if Congress steps inright
now, barely two years after the DMCA was enacted, very

carefully sel ecti ng and choosi ng howthe digital world
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woul d be accommodated in the Copyright Act through
specific statutory changes, and if we cone in now and
again do the kind of broad scale changes that are
bei ng sought by the library communities, none of these
industries wll have the tine to adapt their
mar ket pl ace practices to be able to deal with the
potential flood of copyright | eakage. Not the type of
acceptable |eakage that goes on in the print

environnment and in the anal og environnent.

There are always people who wll copy
books. There are always people who will copy nusic
and will copy novies. But now they' Il have the

ability to do so on a nmass scale that is nore
destructive of the commercial rights that copyright

gi ves to authors.

MR,  NEAL: | was going to say another
strategy available to us is for Congress through
public policy to enbrace libraries as collaborators in
this process. W're not pirates. W're responsible
soci etal agents who acquire information on behal f of
our communities, educate our conmunities in the
responsi ble use of that information, and bend over
backwards to follow practices that have been agreed

to.
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| think thereis a collaboration here that
can be supported by public policy. | think we see
ourselves as very responsible, very responsive, and
not pirates in this environment. W' ve always pl ayed
that role in society and we will continue to do that.

MR. ROHDE: Thank you.

MR, SORKIN: May | add a footnote to al
this which is that | agree with all of them and I
agree with you, but we need all of these efforts. W
need very effective protective laws which this
exerci se here seens to be directed to tearing down.
W need effective technol ogi es.

W al so need desperately education. |If |
were to take the wallet out of your pocket,
surreptitiously of course, | think you would | ose sone
of the respect you mi ght have gained as a result of ny
testinmony today. But you m ght not think any the | ess
of me if | told you | was copying CDs at honme to nake
cassettes for ny car

W haven't engendered in our children
adol escence and adults the kind of respect for
i ntangi bl e property that we have engendered to a | arge
extent for tangible goods. That's part of what we
have to do.

| nsof ar as busi ness npdel s are concer ned,
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we are all trying that. The book that M. Petersen

brought with him The Digital Dl emms, spends a | ot of

time on that subject. They nmay or nay not work.
Technol ogy nay or may not work but, as M. Attaway
says, we are all putting fingers in the holes in the
dike to try and stemwhat is a very destructive tide.

MR,  NEAL: Can | make one nore comment?
It'salittle flip and | apologize for it. The wall et
that you just took out of your pocket, there are
soci etal agreenents that say there are agencies that
can go in and take that wallet and take noney out of
it for societal public goods. It's called Governnent
t axes.

| think in the sane way we built the
copyright law in a way that says there are societa
benefits to extending to the education and library
comunities certain exceptions or limtations because
they benefit the country, the econony, and soci et al
goods. | think we need to | ook at these things in a
bal anced way.

MS. PETERS: Davi d.

MR CARSON: 1'd like to follow up on the
first question Secretary Rohde asked you, M. SorKkin.
This question isn't directed necessarily to you but

any of the three gentlenen on that side.
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As | understood Secretary Rohde's
guestion, it was essentially there are technol ogies
out there which purport to be able to make it so that
when you do retransnit somet hing you have received to
soneone el se, at the sane tine the copy is destroyed.

Whet her they really do or don't do that
may be a matter of debate. | think | heard sone real
concern on your part that they don't really
effectively do that. 1've also heard that we may hear
sone testinony later today that they really do do
t hat .

Let's put that aside for a nonent. Let's
put aside for the nonent the concern | heard fromyou,
M. Sorkin, that perhaps when | retransmt it | can
retransmt it to 500 people in one click of the nouse
and then my copy is destroyed.

Let's take a hypothetical and | et's assune
that the technology did exist that could reliably
restrict you when you are trying to retransmt the
copy you' ve received. You cantransmt it to only one
person and at the instance that happens, you have no
control over this. The copy on your conputer
di sappears.

| think, and correct meif I'mwong, that

woul d be the digital equivalent of the analog first-
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sal e doctrine that we have right now. If you could be
assured that technology existed, would you have any
objection to the Boucher proposal to amend Section
109?

MR, SORKI N: | m ght. | hate to be a
qui bbl er about this. The quality of a transfer of a
CD or DVD fromnme to you, M. Carson, is different
fromthe quality of atransfer via digital downl oadi ng
from ne to you of the sane copyrighted work.
Different in terns of speed and in terns of
conveni ence.

| am not likely to put it into Federal
Express to send it to you in Washi ngton or California
from ny home in New York. That wouldn't be a
consideration at all if I'm doing it by digital
transm ssi on.

That could create, and | underline could
because, frankly, | haven't talked about it wth
technol ogi cal experts, but | have a sense that doing
it by digital transm ssion because of convenience,
because of distance, because of repetivity and so
forth, would create problens for us that woul d not be
created in the old days.

MR. CARSON: Anyone el se want to --

MR. ADLER. Yes. David, | think that the
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testinmony and comments of the library communi que
indicate quite clearly that that would only shift the
argunent to the question of whether or not the digital
first-sale doctrine trunps any kind of contractua
licensing arrangenent that nay be involved wth
respect to the work.

Again, | think it can't be enphasize too
strongly that although you are becoming inured to
heari ng about contractual |icensinginnegativeterns.
At least in the way in which the Ilibrary and
educational conmunity refer to it.

Contractual licensing is one of the ways
in which information is now being used in the context
of newdigital capabilities to provide it where it has
never been able to be provided affordably or
conveniently before. Also to maxinm ze the uses you
can make of it.

For exanple, if you're talking about,
again, looking at the nodels of the different people
offering e-book services or the people who are
of fering digital archive services |ike Questia and E-
Brary and NetLibrary, one of the things that you're
tal ki ng about that you have to recognize is that e-
text is not the equivalent of a book.

What you are able to do through these
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services is to have online search capabilities.
You're able to have online annotation capabilities.
You' re abl e to nake richer uses of the product because
of the capabilities that arise when the product is in
a digital format rather than a print format.

That is part of what is involved in
determning the terms frompricing down to the terns
of use under which that product or service is offered
to the users.

There i s a bargain i nvol ved t here and t hat
is why | enphasize the inportance of giving these
industries the time and ability to devel op business
nodel s t hat mat ch t he new chal | enges presented to t hem
and new opportunities by the digital net wor k
t echnol ogy.

MR, ATTAVAY: Very quickly, 1 don't
understand -- | understood your question up to the
poi nt where you asked t hen woul d we support anmendmnent
of the law along the lines that Congressman Boucher
has suggested. | don't see why that's necessary.

To change your hypothetical just alittle
bit, if | purchase online a work that is delivered
online into my conmputer and it resides in ny hard
drive and | decide to give or sell ny computer to ny

next door nei ghbor, 1 don't think anyone woul d argue
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that is a violation of the |aw.

Wth respect to that work, the copy that
| downl oaded that resides in ny conputer has been
transferred. Under the first-sal e doctrine there' s no
pr obl em If technology permts the functional
equi val ent of that transfer fromnme to nmy nei ghbor, |
don't know that anyone would argue that there is a
probl em and why do you have to change the | aw.

The present law is working and will work
inthe digital environment as well as it has worked in
t he anal ogy environnent, | believe.

MR CARSON: Vell, then let's take the
hypot heti cal that you have this technology and no
matter what the recipient of this digital copy does he
cannot control the fact that once he transmt it to
one person, it's gone. He doesn't have it anynore.
Under those circunstances, are you saying that the
current Section 109 would permt himto do that?

MR ATTAVWAY: | said if there is a
functional equivalent. | don't know how to do this
technologically. Maybe it can't be done right now
If there is a functional equival ent of taking ny hard
drive where this copy resides and transferring it to
ny nei ghbor electronically where I don't physically

take the hard drive, | don't see a problemthere.
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MR. CARSON: M. Adler and M. Sorkin
agree that Section 109 woul d accommpdate that as it is
currently drafted?

MR, SORKIN: No. | do not. It always hum
bles ne to disagree with either M. Adler or M.
Attaway. |' mhunbl e and unconfortable. What | tried to
suggest--see, M. Attaway's first exanple was, you
pi ck up your conputer and you take it to your nextdoor
nei ghbor. | have no problem with that. That is the
functi onal equival ent of transferring a tangi bl e copy.

On the other hand, | think the question
that M. Carson wound up with was you transmt it to
your nei ghbor and your copy is destroyed. It's not
enough to destroy that copy for the reasons |
outlined, although parenthetically |I said it's worth
consi deri ng.

For the reasons that | outlined, the
transm ssion digitally of the copy is of a different
quality than picking up the nmachine and taking it
nextdoor. A different quality by virtue of speed, of
potential distance, that sort of thing.

| " mconcer ned about that because what t hat
nmeans is that when it's transferred to you, you could
transfer it to the Register and suddenly everybody has

seen that novie and nobody has gone to a theater.
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MR ROHDE: I1'dliketo followup on that.
You point out that it's because of the nature of
conputing networks and you have the ability to
transmt that information not just to one person but
to many nore people.

One of the other things about the new era
that we live in is you now have docunentation when
peopl e communi cate with each other. You can't go buy
equi pnent off the shelf to record novies in your
basenment and go around and hand it off to people and
exchange it for cash. That's a violation of the
copyrights of MPA's nmenbers to do that.

It's actually difficult toenforce, if not
i npossible to enforce, if there's no paper trail.
What we have now in this era of e-mails and the
Internet, you now have an ability to trace this.
Doesn't that add a |level of enforceability to this
even though --

MR  ADLER You'll hear the privacy
argunents about that imediately. Privacy advocates
will come in and tal k about all the ways in which that
capability is going to be abused and m sused. They
may be right.

The questionis why is it necessary totry

to adjust the law to create that kind of a situation
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when you're recognizing that the products you're
tal ki ng about are i nherently different. There are two
different types of things we could be talking about
wi th an e-book.

Are we tal ki ng about a scanned book where
inthe sinplest forma book is scanned into a digital
format so that what you now have in that digital
version is what you had in the book?

O are we tal king about an e-text where
built into that e-text is additional material that is
of interest to the reader because it relates to the
aut hor or provides further background on the subject
matter of the book? O, as | said before, it allows
a search capability or an ability to store and
retrieve annotati ons.

In the exanpl e that David gave, would we
be tal king about transm ssion of exactly that sane
product? If the book came under an arrangenent where
you paid for it and part of your deal was to get al
of these added val ue types of uses that you coul d make
of it, is that transferable as part of the digital
first-sale doctrine or is it just the scanned text of
t he book?

MR. NEAL: | think we're in a situation

where we can no |longer define quality as equal to
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content. We're in an environnent where quality equals
content plus functionality and |' magreeing with you.

MS. PETERS: He had to say that because we
woul dn't have gotten --

MR. NEAL: However, | just heard All an say
we are dealing with a nedia that is fundanentally
different and, therefore, is it not appropriate for us
to think about and |look at the public policy issues
that can effectively enbrace nedia and technol ogy
which is fundanentally different.

MR. ADLER: And we're not objecting to the
exam nat i on. W are objecting to adoption of your
proposal s.

MR. NEAL: | heard you.

MR, CARSON: I'"d love to keep chatting
with you folks all day but | think we have to get to
t he schedul e.

MS. PETERS:. Jeff. No questions? Jesse?

MR CARSON: | think we need to nove to
t he next panel.

MS. PETERS:. kay. Because of tine we're

basically -- yes, you have for the record.
| want to thank the panel very much. It
was very helpful. |1'msure you'll hear nore fromus.

Al'l an, you can give us the articles that
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we'll nake part of the record.
MR. ROHDE: | have to go.
MS. PETERS: You have to go. |  know.

Secretary Rhode, thank you so nuch for being here.
Al right. Can | call the second panel.
Okay. Qur second panel has conme to the

table. The way it is listed is Keith Kupferschmd

representing the Software and Information Industry

Association is listed first. Dr. Lee Hollar,
University of Uah |isted second. Scott Moskow t z
from Blue Spike, Inc., is third. Enmery Sinon from
Busi ness Software Alliance is listed fourth. Ni c

Garnett for Intertrust Technol ogies Corporation is
listed fifth. 1'mgoing to suggest that we testify in
that order. Wiy don't we start with you, Keith.

MR. KUPFERSCHM D.  Thank you very nuch
Good norning. Keith Kupferschmd, Intellectua
Property Counsel for the Software and Infornmation
| ndustry Association. | do appreciate the opportunity
to testify here today. |In particular | would like to
t hank t he Copyright O fice and NTI A and the panelists
for conducting these hearings.

By way of Dbackground, SIIA is the
principal trade association of the Software and

Information I ndustry. W represented over 1,000 high
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tech conpani es that devel op and market software and
el ectroni c content for busi ness, educati on, consuners,
the Internet and entertainnent.

Qur nmenbership is quite diverse. W have
i nformation conpani es such as Reed- El seveir and West
and MG awHi I |. Software conpanies |ike Oracle, Sun,
and Novell and digital rights managenent conpanies
such as Aegisoft, Media DNA, and Publish One.

Qur nmenbers are extrenely interested in
issues relating to the interplay between new
t echnol ogi es, e-comerce, and the copyright awand in
particular, Section 109 and 117 of the Copyright Act
which is the focus of this hearing.

In the interest of time | will summarize
SITA's views on Sections 109 and 117 and respond to
sone of the comrents that were previously submtted
and stated here today.

As you know, Congress intended the first-
sal e doctrine to be used as a neans for bal ancing the
copyright owner's right to control the distribution of
a particular copy of a work against the public
interest in the alienation of such copies.

Those who support expansi on of Section 109
would like you to believe that alienation nmeans

alienation at any cost. They woul d have you pay
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mnimal regard to the copyright owner's interest.
This sinply is not and should not be the case.

The purpose of the first-sal e exceptionis
not to give unlimted ability to individuals who
distribute their copies of a work. Rather, it is to
permt individuals to distribute their particular
lawfully owned copy of a work only when the
di stribution of that copy would not conflict with the
normal exploitation of the work or adversely affect
the legitinmate interest of a copyright owner in that
wor K.

As | am sure you are aware, this is the
international standard set forth in TRIPS, the Berne
Convention, and the WPO Copyright Treaty. | submt
that anmending Sections 109 and 117 as suggested by
sone of the comentators would run afoul of these
i nternational obligations.

Congr ess, t oo, has recognized this
bal anci ng act. For exanple, Congress has restricted
the public's right to alienate a work by providing
owners of certain copyrighted works with a right to
control the rental of those works.

Congress clearly saw the first-sale
bal ance ti ppi ng agai nst copyri ght owners and sought to

rectify the situation. Interestingly, when Congress
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enacted the DMCA they were |obbied by those who
believe that the first-sal e scale had ti pped t he ot her
direction.

Congress did not agree, however, and
soundly rej ected proposal s to expand Section 109. The
sanme was true of proposals to expand Section 117.

Much has changed with regard to t echnol ogy
and with regard to business nodels since Congress
considered and rejected proposals to expand Section
109 and 117. The existing scope and the text of
Sections 109 and 117 do not appear to have any adverse
effects on the public's ability to dispose of their
copyrighted works or to make backup copies of their
sof t war e.

Furthernore, the provisions of the DMCA
relating to anti-circunmvention technologies and
copyright managenent information have |ikew se had no
adverse effects on the operation of the first-sale
doctrine or Section 117.

| knowny tineis limted but | can't help
but notice and highlight the irony here. Qur
opponents stand before the Copyright O fice and NTIA
requesting a change in the lawin an area where there
has been not one -- repeat, not one case that they

have pointed to for the proposition that Section 109
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or 117 needs to be expanded.

On the other hand, for alnobst five years
SI1TA and nmany others have been supporting database
anti-piracy legislation. Over the past nine nonths
al one there have been about seven cases dealing with
pi racy of databases.

Virtually all of these cases were | ost by
t he dat abase producer because neither contract | aw,
copyright law, m sappropriation |aw, or trespass |aw
woul d protect them

Many ot her instances of database piracy
never even nake it to the courtroom Ironically, many
of those who propose expansi on of Section 109 and 117
al so oppose database protection, as you heard here
today. They say no need has been shown.

| find this pretty amazing. |If according
tothe libraries and others no need has been shown by
dat abase producers where we, in fact, can point to
nuner ous i njustices, how can they honestly clai mthat
t hey have established the requisite need to nmake the
changes they suggest when they can point to no such
i njustice.

Furthernore, it is also noteworthy that
nost of the commentators that support expansion of

Section 109 and/or Section 117 fail to di scuss howthe
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fair-use doctrine would apply to these situation and

why it would not sufficiently address their concerns.

It is not possible to fully consider the
nmerits or lack thereof of proposed anendnents to
Section 109 and 117 wi thout such a discussion. W,
therefore, respectfully request the Copyright Ofice
and NTI A to ask these organi zations during the course
of these hearings to explain why the fair-use doctrine
does not apply or would not protect against the
concerns identified in their coments.

Now, to briefly address sonme additiona
issues relating to Section 109. As stated in nore
detail in our witten conments, it is SITA's position
that the first-sale doctrine plays no role in present
day digital distribution nmethods because such net hods
do not involve the transfer of one's particul ar copy
of a work, and because such net hods require the maki ng
of a second generation copy of a work thereby
i nplicating the copyright owner's reproduction right,
a right that is not exenpted by Section 109.

In discussing Section 109 the Library
Associ ation coments raised several issues that are
irrelevant to the Section 104 study. For instance,

the Library Associations conplained of nonetary
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constraints and admnistrative problens such as
difficulty keeping track of passwords for off-canpus
users, inability to nake works available to visiting
prof essors, alleged invasions of privacy, and | ack of

expertise in interpreting contract terns.

VWil e we synpat hize with these concerns,
truth be told, these concerns are internal
adm ni strative problens not unlike the problens that
many or gani zati ons face. They have not hi ng what soever
to do with the first-sale doctrine or Section 117.

Some conment at ors suggested that Section
109 should be expanded to apply when a person
transmts a copy to anot her per son whi |l e
si mul t aneously destroying his particular copy at the
time of transm ssion.

Sever al of those who support a
si mul t aneous destruction proposal suggest anending
Section 109 as originally proposed in HR 3048 fromt he
105t h Congress and rejected by that Congress.

As explained nore fully in our witten
comments, this proposal ignores sone of the practical
i npedi nents i nherent in the distribution of
copyrighted works that are contained on traditional

nmedia that limt the applicability and use of the
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first-sale doctrine.

In the digital environnment the integrity
of a work never becones relevant. As a result it is
possi ble that even one copy of a copyrighted work
could potentially serve the entire nmarket for that
wor k.

In effect, each possessor of a digital
copy of a book could becone its own bookstore or
i brary. Each possessor of an MP3 file its own record
store. Each possessor of a DVDits own bl ockbuster or
novie theater. This holds especially true with recent
peer to peer technologies like Giwutella that permt
one copy of a work potentially to serve mllions.

Clearly no copyright owner could stand to
stay in business very long if its market i s usurped by
a handful of copies transferred anong an i nnunerable
amount of consuners.

In the physical world, the redistribution
of a particular copy under the first-sale doctrine is
restricted by geography, by the circle of peopl e known
to the hol der of that copy, and by the tinme and effort
necessary to redistribute that copy.

These inherent constraints on the first-
sale doctrinelimt the potential effect on the market

for that work. In the digital world, however,
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redistributionis limted neither in geographic scope
nor to known peopl e.

| nst ead, di gital cont ent can be
transmtted to mllions of people both known and
unknown at the stroke of a key or click of a nouse.
As a result of the dramatic increase and the ease by
whi ch digitized work can be nade avail able to ot hers,
the nunber of tinmes a work is transmtted from one
party to anot her woul d substantially increase whichin
turn would significantly dimnish the copyright
owner's ability to obtain a fair return from that
wor k.

Most significantly, the sinultaneous
destruction proposal also has sonme significant
evidentiary and procedural problenms that make it
i nfeasible as nentioned by sone of the others who
testified.

For instance, it woul d not be possible or
practical for the copyright owner or the courts to
verify that the source copy was di scarded. Even if it
was possible to deternmine that a source copy had been
di scarded, it would not be possible to verify that it
was done so simultaneously.

It has been suggested that t hese

evidentiary and procedural concerns could be avoi ded
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by the use of technol ogi cal protections. The problem
with this recommendation is that technol ogy i s not now
available that would effectively perform this
function.

SI1TA has been an active supporter of
digital rights managenent technol ogies. W have a
whol e di vi si on dedi cat ed t o supporti ng conpani es whose
business is to devel op and market DRM t echnol ogi es.
There is nothing I would Iike to do nore than to stand
bef ore you here today and pronote one or nore of their
t echnol ogi es.

Unfortunately, | am unable to do that.
Many of our nenbers have been working tirelessly to
devel op DRM sol utions that would provide at |east a
partial solution to the first-sale questions raised
here today. Regrettably they have been unable to do
so in away that directly mrrors the | aw.

Therefore, with regard to the first-sale
exception, SIIA strongly urges the Copyright Ofice
and NTIAto reaffirmthe status quo by making clear in
the Section 104 report that the first-sale exception
does not apply to digital distribution mechani sns such
as the Internet. And given the congressional intent
underlying the first-sal e doctrine, the ease by which

consuners have and wi |l have access to a wi der variety
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of copyrighted works than ever before, and the
potential harm to copyright owners caused by the
proposed anmendnents of Section 109, there is no need
for the first-sale exception to be expanded into the

digital distribution environnment.

Wth regard to Section 117, SI1 A strongly
believes that there is an i mredi ate and i nport ant need
for the public to be educated as to the scope and
effect of Section 117. The days of people using 117
as an excuse for software and content piracy nmust cone
to an end. The only way to do this is through a
systematic and sweeping process of educating the
publi c.

Sever al conment at ors suggest that thereis
a need to expand the scope of Section 117 beyond
conput er prograns. W respectfully disagree wth
t hese suggestions. Section 117 was enacted at a tine
when software was primarily distributed on floppy
di sks that coul d be danmaged by i nadvertent scratching,
bendi ng, or demagneti zi ng the di sk.

As a result, the need to nake a backup
copy of your software in those days was essenti al
Unl i ke when Section 117(a)(2) was first enacted, today

it has little, if any, wutility. Technol ogy and

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

90

busi ness nodel s have evol ved consi derably. Nowadays
software is primarily distributed on CD ROVS, not
fl oppy di sks.

According to statistics fromPC Data, 97
percent of all software sold in the United States in
1999 was sold on CO-ROM In the year 2000 to date 98
percent of all software was sold on CD-ROM Once a
conputer program is |loaded from a CD-ROM to one's
conputer, there is no need to nmake a backup copy
because, in effect, the CD-ROM serves as that backup
copy.

In addi ti on, t he pot enti al of
i nadvertently damaging a CD-ROM in a way that nakes
t he sof tware cont ai ned on that di sk i naccessible is an
extrenely -- extrenely rare occurrence. Mor e
significant is the advent of the application service
provi der nodel, the ASP nodel or, as we refer to it,
software as a service nodel

This nodel provides the potential for
software to evolve away from the individual desktop
and/ or network to a server hosted by a copyri ght owner
or authorized distributor on the Internet. There the
software can be accessed anytinme and anywhere by the
user thereby elimnating the need for individual

backup copi es.
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As a result, in the future the need for
the provisions in Section 117 relating to the making
of a backup copy wll no |onger exist. Thus,
extendi ng Section 117 to apply to other works when it
has little or no use today in our view nakes very
little sense.

Before closing I would like to nention
that | have noticed on the panel here there are
several individuals testifying today that have not
previously submtted witten comments to the Copyri ght
O fice or NTIA on these issues.

| respectfully request that those who did
submt comrents or reply coments be given the
opportunity to respond to their statenents nmade here
t oday t hrough post-hearing witten conments, after the
transcript of this public hearing is rel eased.

W would |ike once again to thank the
Copyright Ofice and NTIA for providing with us an
opportunity totestify and | | ook forward to answeri ng

any questions that you may have. Thank you.

MS. PETERS: Thank you.
DR. HOLLAAR. My nane is Lee Hollaar. 1'm
a Professor of Conputer Science at the University of

Utah. Looking at the agenda I'mthe only person here
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not representing any organi zati on or conpany. | speak
only for myself.

| wish | was here as a technol ogi st to say
that | have the solution to this, that there is, in
fact, going to be sonething that allows for the
destruction of copies when they are passed on to
soneone el se. | don't believe that's going to happen.

| don't believe that we wll have the
security that the content providers want, coupled with
t he convenience -- especially the ability torunit on
their own PC and their own choi ce of operating systens
-- that the consuners want and that the privacy
advocates want. | hope that |I'm proven wong but |
don't believe that is going to be the case.

But 1'mnot really here to speak on that.
I"mnot really here to speak on the big issues. |'m
here to speak on what mght be a footnote to your

report.

Wiile it wuld be good to provide
education to users about what Section 117 is so they
realize that it's not a whol esale right to do anything
they want with anything that is digital data, as
Section 117 is witten it really goes against the

experience and procedures that people wuse for
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ar chi vi ng. I"'m going to talk about archiving in

parti cul ar.

Section 117 prescribes a particul ar style
of archiving, essentially making a copy of an

i ndi vi dual programat the tinme you get it.

I submt that if, in fact, your
organi zation is following that type of regine, you
should be firing your system adm nistrator because
nost organi zations, mne in particular and I would
guess virtually every other one, does archiving by
means of a whol esal e backup of everything on their
di sk whet her it's every night, every week,

periodi cal ly.

| know | do it nyself on ny persona
machi ne. | bought al ong sonething that |I'mnot going
to | eave which is an archive of ny honme directory on
ny machine and the directory for ny wife and for our

financial information. lt's witten on a CD- ROM

| fully expect that the only thing that
will happen with this COOROM is it will be thrown

away, broken up when | make t he next CD- ROM of backup.
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This points to a very particular thing for this type
of backup.

One is that on this I've not only copied
data of mne but | have copied other comercial
software that happened to be things that | installed
in nmy home directory. | copied not only the prograns
but | copied data that cane along with the prograns,
even t hough 117 doesn't gi ve ne any perm ssion to copy
that data but it was necessary. It was configuration
files and so forth.

| copied other files not related to
conput er progranms that | got fromcomercial sources,
whether it was copies that | nade from databases or
webpages saved or whatever on there. That's not
anyt hi ng provided by 117.

More inportantly, if my use of a partic-
ular program no |onger becones rightful, primarily
because |' ve gotten a new version of the program 1|'ve
gotten an upgraded version, the version that | had is
now obsolete and | no |longer have the right to use
that. | have the right to use the new one.

I"m certainly not going to go back and
find the CD that | wote and try an attenpt in sone
way to delete that fromthe CD, nuch as the peopl e who

are your systens admnistrators aren't going to go
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back and on their archive tapes when you send them
not es saying, "Well, I've upgraded fromM croSoft Wrd
97 to McroSoft Wrd 2000. Please go back and del ete
the copy of McroSoft Wrd 97 you have in all your
archi ve tapes going back naybe three or four years.™
If you do that, they will |augh at you.

Anyway, why does this nmake a difference?
Why shoul d we be concerned? Well, if we're going to
try to teach people to respect Section 117, it needs
to match reality.

If 1'm speaking for anyone, |'m speaking
for about two dozen students, mainly conmputer science
students, who are taking a course in intellectual
property law from ne this senester and just by
coi nci dence had as a md-term short essay question,
"Conment on Section 117. Do you think that it matches
the reality of the current situation and, if not, how
woul d you change it." No one thought that 117 mat ched
the reality of how file archives are nade today.

When you have that and people don't feel
that sonmething matches reality, it's going to be very
hard for themthrough an educati on programto believe
inthe law, to followit.

It will bemuchliketheill-fated 55 mle

an hour speed limt where we inposed a speed |imt
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that people knew didn't match the conditions of the
road and was nore observed in its breech than in its
followng. |If you drove -- | don't know how it was
here but if you drove in Utah where the roads aren't
quite as crowded -- at 55 mles an hour, | can guaran-
tee you were consistently being passed by people.

Yet, in Uah when the speed limt was
raised to speed limts that natched the road, probably
the average speed on the highway went down because
they found the | aw nore reasonabl e.

|"m here arguing for a footnote. If you
are going to anend Section 117, and especially if you
are going to educate people on the inportance of it,
at least anend it in such a way that it natches the
reality of how archiving is done.

QO herwise, you run a situation where
people are not only disrespecting it, but you run a
situation where if anyone actually tried to bring ne
in for copyright infringenent for the CD, you would
have the judge trying to be as creative in the
interpretation of Section 117 as they could because
they wouldn't find that an infringenent.

In their creativeness they woul d probably
come up with something that would upset any sort of

delicate balance you put together. They would
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probably find that conputer prograns, which neans
sonething that instructs the machine, includes data
because, of course, data changes the behavior of the
machi ne. Al'l  the hard-fought conprom ses could
di sappear. Thank you.

MS. PETERS: Thank you.

M. Mskow tz.

MR. MOSKOW TZ: |'mScott Moskowi tz and ny
conpany is called Blue Spike.

When Thormas Jefferson said "information
wants to be free," he neant freely accessible.
Avai l able to the eyes and ears of people who wait to
be enriched by new know edge and experi ence.

That concept has infornmed nuch of our
politics, influenced our copyright |aws, and not
incidentally hel ped to build robust consuner narkets.
Threats to all these advances by | ock and key systens
for securing copyrighted works is sonething that
greatly concerns us.

Restruction systens confront all the good
things that open and free access to information has
denonstratively engender ed. Access restriction
technol ogies threaten the viability of a robust and
fluid market for creative works.

Blue Spike is the |eading devel oper of
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secure digital watermarking technology for wuse in
copyright managenent systens and ot her applications
that can create trusted systems as a neans of
bal ancing the interest of copyright owners and
i nformati on consuners.

Digital wat er mar ki ng when properly
i npl enented enables differentiations to be nade
bet ween seem ngly identical digital copies. As such,
digital watermarks act as receipts for the comerci al
exchange of val uabl e information.

Blue Spike has taken its place as a
di ssident proponent of copyright security systens.
The conpany devel ops t echnol ogi es t hat probably secure
copyrights of digital assets |ike nusic, while at the
sanme time preserving the accessibility of those assets
for consuners and users. In this way our technol ogy
reflects the principles for first-sale and fair-use
doctrines that access restriction schenes j eopardi zed.

W appear today to nmke two principal
points. First, Congress shoul d be encouraged to anmend
Section 109 of the Copyright Act to create the digital
version of the first-sale doctrine.

Second, Congress shoul d be encouraged to
adopt changes to Section 117 that recognize the

centrality of epheneral copying to the operation of
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the Internet and nore consumer products.

Blue Spike believes that updati ng
copyright law in these ways is necessary for the
Internet to mature as a delivery channel for digital
i nformation products. Moreover, it speaks to the
preservation of copyrights bal ance of interest.

Bl ue Spi ke believes that Section 209 of
t he Copyri ght Act shoul d be anended to i ncl ude digital
transm ssions as proposed in Section 4 of HR 3054 by
representatives Ri ck Boucher and Tom Canpbell. It is
a vital and common sense extension of the first-sale
doctrine that would bring relief to librarians,
information carriers, and consuners.

Today users of digital information work
under a cloud of uncertainty as to howthe | aw applies
in their handling of digital contacts. The Digita
M Il ennium Copyright Act in addition specifically
prohi bits certain transformations of digital content,
provisions with the potential to inpede workaday
storage, archival, and retrieval functions.

Bl ue Spi ke suggests that Representatives
Boucher's and Canpbel |'s anendnment woul d give relief
to users and curators of digital information and
updat e copyrights reflect contenporary context.

Wth respect to the concerns of the
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copyright holders, Blue Spike notes the first-sale
doctrine would only apply if the underlying work were
actually deleted just as it only applies when you
physi cally hand an anal og original to soneone today.

The consequences of allowing the law to
| ack digital technology would be felt by educators,
l'i brarians, consuners, and, not coincidentally, by
t echnol ogi st s.

Content owners and providers understand
t he marketpl ace of ideas. They have little interest
in the archival requirenents of wuniversities and
i braries that nust be abl e to nake copies of works in
different formats in order to ensure continuity of
access and to serve their constituents.

Mor eover, | eaving digital works uncovered
by first-sal e doctrine gives copyri ght hol ders and t he
t echnol ogi sts who devel op copyright security schenes
little inpetus to develop nore nuance and context
appropriate means of securing their works against
i nfringenent that access restriction systens.

The environment in which certain kinds of
copying were protected under first-sale doctrine
technol ogi sts and content owners would be pressed to
expl ore nore innovative nmeans of securing copyrights

than digital catal ogs.
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This nodification of first-sale doctrine
will preserve a lot of the rights that content users
enj oy now. It will not change the kinds of
protections that content owners can provide for their
digital assets, though we believe expansion of fair-
use doctrine wll spur further exploration into
copyright control schenes beyond | ock and key syst ens.

In the context of marked devel opnment, if
t he | aw keeps pace with technol ogy, content owners and
consuners will benefit the greatest extent as new
communi cations, nedia, and Internet technol ogies
generate recognition and denmand for artists work.

Bl ue Spi ke believes that Section 117 of
t he Copyright Act shoul d be anmended to provide that it
is not an infringenent to make a copy of a work in a
digital format if, first, such copying is incidental
to the operation of the device in the course of an
ot herwi se | awful use of the work and, second, if it
does not conflict with the normal exploitation of the
wor k as proposed in Section 6 of HR 3054.

Adoption of this provision wll sinply
make the |aw cognizant of the fact of life in the
digital age. The Internet and increasing nunbers of

el ectronic devices cannot function wth epheneral

copyi ng.
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The Internet functions by delivering
copies of docunents through a publicly assessable
network. Those copies are further cached on PCs and
various termnal devices. Today rmany consumner
el ectroni cs products al ready use sone formof caching
to deliver content. Tonorrow even ordi nary radi os and
televisions will rely on caching functions to all ow
gui ck and conveni ent review of content. The | aw nust
reflect this reality.

Further, the Internet has evolved very
rapidly in ways that are historically unprecedented.
There is no vail doctrine to synchroni ze devel opnent
and regulation for [ISPs, or Internet Service
Provi ders, the way there was for the depl oynent of our
national telephone network, the Internet's nopst
successful anal og.

Subsequently, |1SPs have been placed in
jeopardy on a nunber of different fronts only
partially aneliorated by provisions of the DMCA
Section 6 of the amendnent would further reduce the
risk of potential legal liability for | SPs and ot hers
and thus woul d encourage greater use of the Internet
to di ssem nate copyrighted worKks.

Here we see the need for greater

intelligence on the novenent of copyrighted works
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rat her than on restricting access, a task for which
digital watermarking is uniquely qualified.

When wat ermark regi sters the responsible
parties for production and distribution of a digital
content, object copy X issued to distributor Y, those
parties can be called to answer for their
i ndi scretions placingincidental |SPs out of the field
of contest.

In conclusion, we believe the proposed
revisions to the Copyright Act proposed by
Represent ati ves Boucher and Canpbel | and co- sponsored
by over 50 of their colleagues would represent nore
than w se | awnaki ng. They are necessary to ensure
that the digital future is at least as rich as our
anal og past.

Copyright and the doctrines that have
extended fromit have provi ded form dabl e benefits to
mar ket s and societies. They will continue to be our
silent benefactors if we work to preserve the bal ance
t hat defines the new | aw.

The |l ock and key systens that are being
proposed today to control access to copyrighted
digital works upsets that bal ance and confronts the
| aw. Unfortunately, the DMCA has legitim zed their de

facto trunping of copyright |aw and conventi on.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

104

Intelligent and imginative use of
technology for <content distribution and content
protection wthin the bounds of an up-to-date
copyright law rather than the threat of litigation
will better pronote the interest of content owners and
society at |arge.

If there is one man-nmade structure that
does not turn to dust, it is the tenple of human
know edge. W are all products of it. W are all
beneficiaries of it profiting every day from the
culture and conmerce which proceed fromit.

When a toll gate is being erected at the
entrance of that tenple, we should interrogate those
who woul d build themand neasure the true cost |evies
t hey woul d i npose. Thank you very much.

MS. PETERS: Thank you.

MR SIMON. M name is Enery Sinon and
want to thank you for letting nme testify today. 1|'m
here on behalf of Business Software Alliance, an
associ ati on of hardware and software conpani es.

| should say at the outset that each of
the nenber conpanies in the BSA is a for-profit
cor poration. A lot of what we have before you is
really not so nuch whether e-conmerce is working or

whet her files are being distributed but really what we
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have is a little bit of a disagreenent about what the
prices should be and what the business nodel should
be.

Unfortunately a lot of that is being
reflected in fights about legal issues and I'I|l cone
back to that in a second.

| was al so happy to hear Scott's testinony
of digital watermarks as a solution to all of our
problens. That's a good thing.

It is our understandi ng that the Congress
erected this study because at the time of the
enact nent of DMCA to determ ne the changes of Section
109 and 117 were not nerited beyond a small change to
Section 117 on prepare and nai nt enance.

Congress erected the study as a judicial
measure to ensure that its enactnent of the DMCA and
i nterveni ng devel opnents and technol ogy did not harm
the marketplace. The test we are | ooking at here is
has sonet hi ng happened to the marketplace that woul d
justify further changes in | aw

Congress found no conpelling evidence in
1998 and the changes were nerited. It's our
conclusion having reviewed the subm ssions and
mar ket pl ace devel opnents that i nterveni ng devel opnent

do not justify a different concl usion today.
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To the contrary, we find that sone of the
changes proposed in the subm ssions to the first-sale
doctrine and tenporary copies, which is the way that
| will colloquially refer to the 117 issues, would
harm the nmarketplace and inpede devel opnent of
i nportant busi ness nodel s now evolving in response to
consuner demands.

BSA nenber conpani es approach t hese i ssues
with two considerations of equal inportance. | want
to really stress that. First, our nenber conpanies
are determned and commtted to nmaking the Internet
and e-conmerce grow and thrive. BSA nenber conpanies
make conputers, software, servers, swtchers, that
make e-comrerce possi bl e.

Many of these conpanies are also in the
busi ness of providing web design, data managenent,
posting, and other critical services. As inportantly,
these conmpanies suffer substantial |osses due to
piracy anmounting to billions of dollars each year.

M. Petersen earlier this norning said,
"Where is the evidence of the loss?" Wll, we would
be happy to sit down with him and show him the
nunbers.

Strong copyright protection is the

essential tool torely onto attack theft. Copyright
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protection is also what we rely onto wite |icensing
agr eenent s.

Many of these subm ssions suggest that e-
cormerce wll wther unless changes are nmde to
Section 109 and 117. W see no evidence in the
mar ket pl ace that woul d support such concl usi ons.

Here are some facts. Under current |aw
recent estinmates suggest that e-conmerce has grown
tenfol d over the past three years and will continue to
expl ode over the next five years.

By 2005 BSA CEGs anticipate a conpelling
66 percent, two-thirds, of all software wll be

distributed over the Internet conpared to only 12

percent today. This wll account for about $40
billion in sales we think.
Having set the context, | would like to

focus on the issues of anending Section 109 and 117.
A nunber of subm ssions urge the report to reconmend
enactnent of |egislation, those introduced in 1998,
t he Boucher bill, which failed to pass the Congress.
It's inportant to renenber that. It's not that the
Congress didn't consider it. They just chose not to
enact it.

These proposals and subm ssions would

change the first-sale doctrine to nake old copies of
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software acquired over the Internet whether by
purchase, sale, |l|ease, or license, transferable
regardless of the ternms on which the copy was
acquired.

Let ne point out that the matter of
digital copies or digital works is not a matter of
first inpression for first-sale doctrine for Congress
considering the issue. The Congress anended the
first-sale doctrine to specifically deal with digital
products cal | ed conputer prograns and to deal with the
sal e, lending, and | easing of conputer prograns.

It created specific rules because it felt
t hat the danger was hi gher and, therefore, it limted
the applicability of the first-sale doctrine wth
respect to those digital codes with those digita
wor ks.

Proposal s al so propose extendi ng Section
117 to cover not just backup and archival copying of
conput er progranms but, in effect, any tenmporary copy
made in the course of its use.

In particular, they argue that buffer
copies should be exenpt from liability. Wil e the
term buffer suggest sonething different, this is, in
effect, the sane as saying that RAM copi es shoul d be

exenpt fromliability. W have a fair anount of case
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|l aw currently, very little of it disputed, about what
copies in RAM nean in respect to the reproduction
right.

W believe that such a provision wuld do
enormous harm to the software industry, in effect,
depriving software devel opers the right to choose the
business nodel they wused to comrercialize their
products.

Today nost software products are | eased or
| i censed rather than sold. This practice has evol ved
over the past 20 vyears largely in response to
mar ket pl ace forces. This practice fromits custoners
to obtain volune di scounts as well as regul ar updates
as products are inproved.

In addition, it gives conpanies the
flexibility to add users to the software as the
busi ness or user base grows subject to certain fees
and conditions contained in the license. | admt it
up front we are for-profit conpani es.

The changes proposed for first sale and
tenporary copies would create substantial disruption
to the marketplace calling into questionthe viability
of these well established business nodels we believe.

In effect, holders of rights guaranteed by

federal law, property interest guaranteed by the
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Copyright Act, would be deprived of the right to
choose the ways that commercially exploit their works.

Thi s woul d t hreaten t he copyright awinto
a marketplace regulation governing licensing and
busi ness choices rather than a law on the rights of
aut hor shi p.

What is being proposed is to deprive both
authors and their customers the right to choose the
comercial nodel best suited to their respective
needs. | respectfully submt to you that such
interference with private rights and the market pl ace
for software and other works is unwarranted, is
unsupport ed by current devel opnent s in t he
mar ket pl ace.

Let ne turn briefly to the question of
tenporary copies. Most popul ar software prograns are
very large consisting of mllions of |ines of code.
Computers work by processing data in chunks. These
chunks of data are stored, buffered, or cached i n RAM
waiting for a call fromthe processor as it becones
ready to assimlate additional information.

This is sinply the way all conputers work,
the way all digital devices work as they process
digital data. Proposals before you would put these

copies of portions of a program outside the scope of
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t he reproduction right.

Qur nenber conpanies which nake the
devices that perform the buffering and caching
functions do not see the logic of creating exenption
for the reproduction right for these functions. W
have not seen |itigation that would rai se in our m nds
serious concerns.

Creating such exceptions could, however,
have di re consequences for the industry. |If potential
sof tware piracy problens consist of unauthorized use
of software over |ocal area networks. Piracy results
of the nunber of people using a software program
stored on a central conputer known as a server exceed
the nunber of licenses that the |ocal area operator
has purchased fromthe copyright hol der

In the LAN envi ronment only one permanent
copy needs to be installed on the server. Anyone
connected to LANt hrough a personal conputer, handheld
organi zer, tel ephone, any ot her device, can nake ful
use of that software by nmaking tenporary copi es of al
or part of that program in random access nenory.
There is no need to make a permanent copy of the
software on the internal nmenory of the PC or device to
enjoy the full functionality of the software.

G ven the anmbiguity of LANs denying the
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software copyright owner the ability to control
tenporary  visual copies in this environnent
significantly dimnish the value of the software
Usi ng software on the I nternet takes pl ace essentially
the sane way as in the | ocal area network environnent
but on a vastly |arger scale.

As in the case of LANs, Internet basic
exploitation takes place through the creation of
tenporary digital copies of sone or all of a conputer
programin RAM Oher than the single original copy
on the host conputer or server, no permanent copies
need be made.

The hottest developnent in the software
market, Keith nentioned it, is the energence of
application service providers. ASPs permt a conpany
to use a software product wi thout having to buy it or
having to install it on a local conputer. The
software is accessed as needed at a substantially
| ower cost over the Internet, for exanple, once a week
to wite checks for enployees or to do basic
bookkeepi ng.

ASPs are popul ar because devel opi ng and
mai nt ai ni ng i nformati on technol ogy can di vert i n-house
resources away froma conpany's nmai n |ine of business.

Compani es are i ncreasi ngly out -sourcing their business
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sof tware needs to outside vendors such as ASPs.

Conmpanies find out-sourcing attractive
because it reduces the burden of maintaining in-house
software system reducing the need for information
technology staff, allows faster access in your
software, and it creates predictable cost structures
for software use by substituting standard nonthly
service charges for up-front paynments. The denmand for
ASP services is expected to go rapidly, by sone
estimates exceeding $21 billion by next year.

In each of these instances the ful
commercial value of the work is contained in that
tenporary copy. | raise this point because sone of
the subm ssions argue that a tenporary copy has no
separate econonmic value. It should be excused from
the copyright law. | think this is a false prem se.

The marketplace evidence is clear, our
custoners are becomng | ess interested in possessing
a copy of our products than having themavailable to
them as they need them

That's what an ASP nodel is all about. |If
you don't buy the product, what you do is you |license
it. You |ease access to it when you need to use it.
Because a | ot of software works by the conputer's RAM

it creates a copy that can be perceived, reproduced,
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or ot herwi se comruni cated as defi ned by the Copyri ght
Act .

The | eadi ng case in the area, MAl v. Peak,

hel d that such | oading into RAMis a reproduction and
is subject to the reproduction right. This | egal
conclusion was, in fact, endorsed and affirned by the
Congress in the Digital MIIlennium Copyright Act,
Title 3, which creates an exception for making a copy
of a conputer program by switching on a conmputer for
t he purpose of nmai ntenance or repair.

This exception would have been wholly
unnecessary iif the Congress had concluded that
tenporary copi es shoul d not be subject to protection,
or if Congress had concluded that a different kind of
limtation on such protection should be needed.

Mor eover , Congr ess had t he anpl e
opportunity at that time to create an exception but it
did not. Nothing has changed in the neantine.

In conclusion -- those nmagic words --
every indication fromthe market pl ace suggest that e-
commer ce and the I nternet continue to growvigorously.
Over the past two years since the enactnent of the
DMCA that growt h has accel erated. Thus, the evidence
is sinply not apparent that changes in | aw are needed.

On the contrary, based on the business
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nodel s now being utilized by the software i ndustry, we
believe that changes in law would be harnful to e-
commer ce, consuner choice, and the marketplace for
conput ers and software.

|"ve got one nore thing to say. There was
a fair amount of criticismthis norning about UC TA
and its enactnment in Maryland. |, too, ama Maryl and
citizen and | think it's a good thing.

The basic criticismof |icensing nodels,
as | wunderstand it, by the library comunity and
others is that it permts the licensor to inpose
conditions through the Iicense. That's what all
i censes do.

When | | ease a car the licensor is inpos-
ing conditions on what | can do with that car and when
| have to return it and what mleage | can put on it.
It is not an aberration in a commercial environnment
for people through contractually agreed terns to agree
to performcertain things by contract. They agree to
limtations and obligations through a contract.

The common law in Maryland, as in other
states, has long affirnmed the validity of |icensing
arrangenents for conputer prograns as well as for
ot her copyrighted works. UCTA is sinply a

codification of the common |aw It has greater
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specificity. It creates |ess anbiguity.

In fact, | was interested to hear this
norning that the biggest threat out there is
anbiguity. Well, what UCI TA cures is anbiguity and
i nconsi stency between the state common |aws as they
apply to licensing transactions and i nformation.

If you think that anmbiguity is a bad
t hi ng, which we do, we think clarity through |icensing
and contracts is a good thing. | guess I'ma little
confused by how one kind of anmbiguity is good but the
ot her kind is bad.

Thank you.

MS. PETERS: Thank you.

MR. GARNETT: Good norning. M nane is
Nic Garnett and | work for Intertrust Technol ogies in
Santa Clara, California. On behalf of Intertrust |
would like to thank you for this opportunity to
testify before you this norning on this inportant
issue, in particular the first-sale doctrine and its
relationship to digital transm ssions.

Intertrust Technol ogies Corporation is a
devel oper and provider of digital rights managenent
technol ogy and sol utions known in short as DRM DRM
has been t he subj ect of conments by nmany organi zati ons

participating in this study to date.
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As a DRMprovider Intertrust thinks it can
| end sonme wuseful insight into the state of DRM
technol ogy and its deploynment in the marketplace by
our custoners and partners which include copyright
owners as well as aggregators and di ssenm nators of
copyrighted works in el ectronic conmerce.

To begin with, Intertrust believes that
el ectroni c commer ce and copyri ght ed wor ks has sonmewhat
| agged due to the lack of a trusted and consi stent
envi ronnment that neutrally supports the rights of both
owners and users of copyrighted works.

For exanple, dissem nating copyrighted
works in digital form often makes such works
vul nerabl e to unl awful reproduction and distribution
of such unaut hori zed copi es.

On the other hand, this very character
creates new opportunities for copyright owners to
di ssem nate their works, such as the viral adopti on of
new works and services, and opportunities for
consuners to use copyrighted works in ways that are
significantly nore flexible than those af forded by t he
mere purchase of a copy.

Intertrust obviously believes that DRM
technology and our solutions are essential for

el ectronic comerce in copyrighted works to flourish
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and reach its full potential.

In order to manage the risks and the
opportunities of digital dissem nation, the creators,
publ i shers, and distributors of digital content as
wel | as service providers, governnents, institutions,
and users nust be able to create digital content
secure in the know edge that their ownership rights
can be protected.

They nmust al so be able to associate rights
and rules regarding ownership, access, paynent,
copying, and other exploitation of the work. DRM can
provi de the neans to do all that and, thus, to create
a trusted digital environment for dissem nating and
usi ng copyrighted works.

It thinkit's inmportant to understand that
the generic termDRMcovers a vast range of technol ogy
and enterprises. | think it's also inmportant to
understand that termcan be used to refer to specific
busi ness nodel s and the principles that I'mtrying to
advance here are that we should look at DRM as a
process rather than a specific business nodel.

Effective DRM solutions such as those
provided by Intertrust and its partners conprise
technol ogi cal neasures as well as a trusted neutral

third-party admnistrator to protect the integrity of
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the technol ogy and manage its continual adaptation,
i ncluding the devel opnent of rights and conm ssion
practices, to changi ng technol ogi es and user's needs.

One of the focuses of the way that
InterTrust is deploying its DRM technology is to
provide a basis upon which copyright owners and
consuners can cone together to form arrangenents
protected by technology inplenenting any nunber of
di fferent busi ness nodel s on the part of the copyright
owner .

For exanple, apart fromthe nmere sal e of
downl oaded content, one can think in terns of
subscription nodels for the delivery of nusic, for
exanple. There's a very inportant dinension of this
process as well which we call super distribution: the
idea that the protection system can accommobdate the
downl oadi ng of content to consumer A and al so permt
the transfer by that consuner of the content and the

rules for its utilization to consuner B.

In other words, our system would support
nodel s which actually encourage the transfer of
copyright material on a protected basis from one
consuner to another.

So as seen by these exanpl es, the purpose
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of DRM solutions is three-fold. First, to enable
copyright owners to nmnage their exclusive rights
effectively throughout the electronic conmerce val ue
chai n. Two, to provide maximum flexibility in the
arrangenent s struck between copyri ght owners and t heir
custoners. Three, to provide a neutral and trusted
environnment in which technology guarantees these
arrangenents.

Thus, these sophisticated DRM sol utions
are entirely consistent with the key objective of
copyright law, to protect the rights of copyright
owner s whil e pronoti ng wi der di ssem nati on and great er
access to copyrighted works.

Nonet hel ess, a nunber of organizations
have expressed concerns that DRM technol ogy and
el ectroni c commerce coul d i npair operation of Section
109 of Title 17 and have called for its scope and,
thus, itslimtation onright hol ders, to be expanded.

Such concerns appear to be, at best,
premat ur e. Digital delivery coupled with DRM wi ||
i nprove the di ssem nati on and use of copyri ghted works
in new and nore conveni ent ways.

Mor eover, it's inportant torecognize that
the first-sale doctrine continues to apply in the

digital environment. It's also inportant to recognize
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that the operation of the first-sale doctrine is
limted to the exclusive right of distribution of
copies and does not |imt application of the other
rights of the copyright owner : repr oducti on,
adaptation, public display, and public perfornmance.

Ther ef or e, di gi tal delivery of a
copyri ghted work does not necessarily nean that a copy
has been delivered. Technol ogi es such as digital
broadcast and audi o/ vi deo stream ng nay not deliver a
copy at all. This is especially the case of a
streaming transm ssion secured by various DRM
t echnol ogi es that prevent the recipient frommaking a
copy of the transm ssion.

It is alsoinportant to recogni ze that the
operation of a first-sale doctrine is limted to
situations in which ownership of the copy is
transferred fromthe copyright owner to anot her party.

Even in those circunstances in which
di gital dissem nation does, in fact, deliver a copy of
t he work, that delivery does not necessarily nean t hat
the party has expected that the ownership of a
particul ar copy has changed hands.

For these reasons great caution should be
exercised in considering proposals to alter such a

fundanmental tenet of copyright laws as the first-sale
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doctri ne.

Doi ng so could unsettle | ong-established
| egal rights, thus naking electronic conmerce nore
uncertain. It could also have the effect of favoring
one busi ness nodel over the other.

Mor eover, such changes coul d constrainthe
devel opnment and use of DRMt echnol ogi es and sol uti ons.
The unfortunate result would be to discourage the
lively experinmentation necessary to develop viable
sust ai nabl e el ectronic commerce i n copyri ghted works.

In conclusion, therefore, there is no
single concept or nodel of DRM technology and, a
fortiori, any single or conmon feature of DRMthat is
sonehow restricted or inpeded by the current
functioning of Section 109. Thank you.

MS. PETERS: Thank you.

I"mgoing to start the questioning where
we hadn't before.

Jesse.

MR, FEDER  Keith, could you please
el aborate a little bit on how international
obligations cone into play in these issues? You had
rai sed that issue in your testinony.

MR. KUPFERSCHM D:. Wth regard to all the

agreenents | nentioned, the Berne Convention, TRIPS
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Agreenment, WPO Copyright Treaty, all of them set
forth a specific standard, that standard being that
the legitinate interests of the copyright owner are
not adversely affected.

Wth the proposals that are suggested,
think soneone in the wearlier panel here today
menti oned he didn't know whet her sone of the | anguage
was intended to be so broad because it certainly
didn't match the purpose for which sone of the
proponents of the broadeni ng of Section 109 were goi ng
after.

That |anguage can be read very, very
broadly. For instance, if Section 109 is broadened
out to cover reproduction, which existing Section 109
does not cover right now, aside from the whole
si mul t aneous destruction i ssue, read reasonably, then
| think, would adversely affect the copyright owner's
interest to such a degree that it would offset the
bal ance that all these three treaties support and the
standards that have been set. That's our views on

t hat .

MR. FEDER: Okay. | believe you were here
during the last panel and you heard David' s question

to M. Sorkin and M. Attaway concerning a
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hypot heti cal technol ogi cal system that enforced the
si mul t aneous destruction concept -- that permttedthe
transfer of only a single copy and automatically
destroyed the original. Putting aside the question of
whether that's technologically feasible, if such a
system existed, would you still have objections to

anendnent of Section 109?

MR, KUPFERSCHM D: | think that is a very,
very |l arge assunption but |l et ne certainly address it.
| woul d not necessarily have an objection to anmendi ng
109 if it accounted for such technol ogi es provi ded t he
use of those technol ogies would further pronote e-
cormerce and energing new technologies and the
copyright law, the purposes of the copyright |aw

SIIAbelieves that there are certain basic
principles that should be considered in relation to
Section 109 and t hat these principles should take into
account the interest of copyright owners, creators,
and publishers and the practicality of the technol ogy.

Let me go t hrough sone of these principles
which represent a mninum standard. It doesn't
include all principles certainly. Any technol ogi cal
protection, first of all, must be protected by 1201.

It could not be exenpted by 1201 of the DMCA.
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The wuse of the technology nust be
vol untary. Copyright owners shouldn't be required to
use the technol ogy. The technol ogy shoul d not inpose
substantial costs on copyright owners, should not
i npede the incentives underlying the Copyright Act to
create and distribute new works of authorship, and
shoul d not burden or adversely affect the copyright

owner's interest in exploiting the work itself.

The t echnol ogy protectionthat is actually
used, or codified if that's what you' re proposing,
shoul d be devel oped pursuant to a broad consensus of
copyri ght owners and ot her rel evant i ndustry
representatives and shoul d be made avail abl e to those

copyright owners on reasonable terns.

Per haps nost i nportantly t he technol ogi cal
protection itself nust prevent a person from
transferring what | call the source copy to nore than
one person. As Bernie nentioned earlier, you couldn't
send it a 1,000 of your closest friends. The

t echnol ogy shouldn't allow that.

Secondl y, the technol ogy should attach to

any generational copy. In other words, if you had
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that technology on a certain content and you are
sendi ng that content to soneone el se, that technol ogy
shoul d acconmpany the content.

The technology also should prevent the
source copy from being transferred unless the
transferor retains no el ectroni c or nonel ectroni c copy
of the work regardless of the format.

For instance, if you had software t hat was
on a hard drive and software that was on a CD-ROM |
can clearly see, and this is probably the biggest
hurdl e for the technology to satisfy, is sonmehow the
t echnol ogy woul d have to nmake sure that the owner of
that particular copy on CD-ROM when they transferred
the hard copy off their hard drive, they did not
retain any copy be it on their hard drive or on CD- ROV
because that's what the first-sale doctrine right now
requires.

Al so t he source copy obvi ously woul d have
to be destroyed sinultaneously as, | think, pretty
much is inherent in the proposal itself. Finally the
t echnol ogi cal protection must ensure that any
generational copy created fromthe source copy resides
in no nore than one nediumat any tine.

| think it is a further consideration

because there's definitely a concern that sonebody
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could play volleyball wth certain works. For
i nstance you can | end a book to sonebody and t hen gi ve
it back but it's a heck of a |ot easier to do in the
data worl d.

You'renot limted, as | nmentioned before,
to geography. You're not limted to the people you
know and you can do it a lot easier. That is a
certain concern. | think significant consideration
ought to be given -- if you' re considering changing
109 to account for this hypothetical technology -- a
potential rental right for all works in digital form

to prevent sonething |ike that from happening.

VR. SI MON: There's a corollary
consideration to this beyond Professor Hol | aar sayi ng
that you're never going to cone up wth that
technol ogy so so nuch for your hypothesis.

An  inportant consideration in our
i ndustry, the software industry, is we will license a
conputer programto a small enterprise at a particul ar
price. That small enterprise may t hen becone acquired
by a different kind of enterprise to whom we would
sell that product at a different price. Let's say in
this instance a hi gher price.

O her concerns for us i s that because our
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|l icensing nodels work on pricing to the customer's
needs, this notion of the distributionright -- sorry,
the first-sale right sonehow permtting all these
transfers once sonebody has acquired this copy and
sonehow elimnating the licensing restrictions that
may be inposed on that copy is very troubling.

That is part of the issue that | think
|ibraries have raised and others have raised in
conpl aining about licensing restrictions. W think
it's independent of the first-sale doctrine which
exist in |law which we accept.

W think that it's inportant for parties
voluntarily to wite licenses about what can and
cannot be done with copies. They can dispose of them
transfer them lend them |In fact, let's keep going
sout h.

The copyright Ilaw already speaks in
respect to digital nmedium with respect to sone of
those things, that you can restrict for conputer
prograns sone of those first-sale kind of concepts.

The poi nt 1" mmaki ng i s what ever you chose
to do -- we don't think you should do very nuch to 109
at all -- whatever you choose to do, it's inportant to
ensure that private parties retainthe right to wite

| icenses as they see fit and as they freely agree to
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do so.

MR, KUPFERSCHM D: If | could just add to
that, I want to make clear that I'min full agreenent
wi th what Enery says. Even though I did not nmention
| i censes t hensel ves, clearly what | said does not nean
that I want you to ignore or preenpt the Iicense. The
i cense should still continue to have value and
effect.

MR. FEDER One nore question for Dr.
Hol l aar. Are you aware of any evi dence of any act ual
harmresul ti ng fromwhat you describe as this m smatch
bet ween Section 117 and the way systemadm ni strators
actual ly backup network systens. Has anybody ever
been found liable for any of those activities?

DR. HOLLAAR: Not that | knowof. It is,
of course, always out there. You can get a rogue
content provider as we saw in the Netcom case where
t hey have anot her agenda and they are stretching the
limts.

Luckily the court in Netcomdidn't find
liability, but in a sense had to wite |lawto do that,
whi ch the DMCA then picks up. It's always out there.
It's always a problem | think maybe it's nore from
ny position as an educator that it is very hard to

teach sonething that doesn't match reality.
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If we are trying to get people to respect
things and you present, "Here are the rules for
copying,” and the first thing that happens is a
student in the classroom raises his hand and says,
"What about the backups that the university does?"
You say, "Well, those are not really allowed but we
sort of overlook them"™ [It's very hard to go through
and teach that. And it has the potential of soneone
maki ng the wrong deci sion.

It's the sane thing with the tenporary

copi es where the decision in MAI v. Peak, | think, is

right on the noney. The RAM copies are copies and it
makes sense.

But then we get the difficulty when the No
El ectroni c Theft Act was passed and it was condi ti oned
on maki ng so nmany copies having a total value on it.
Did that nean that every tinme soneone ran the program
the cash register went “cha ching” and we got cl oser
to the $1,500 limt?

We have a statement on the floor from
Senator Hatch saying that's not what Congress
i ntended, but there is nothing in the NET Act that
really says that's not what the |aw says.

It's very hard to teach such things. It's

very hard to get respect for things where the nonent
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t hey ask a sensible question you have to say, "Wll,
we sort of ignore that,” or, "That doesn't fit."
That's where the danage is.

M5. PETERS: Jeff.

MR. JOYNER | only have one question for
M. Kupferschm d. | hope | pronounced that correctly.

MR KUPFERSCHM D: Yes. Perfect.

MR JOYNER And | wll take you up on
your offer later, but |I'm asking you to explain how
the fair-use doctrine mght operate with respect to
aut hori zed pl ayback of cont ent, rebuffering,
stream ng, etc., and why did you believe this doctrine
will provide nore confort to, I'Il call that group
civil society than their proposed changes to Section
1177

MR. KUPFERSCHM D Well, | can attenpt to
gi ve you a very general answer but as anyone knows who
has any experience with the fair use doctrine, it
really is very highly dependent upon the facts of any
gi ven situation.

W' ve heard everyt hing menti oned here from
Section 108 to 301 to, | think, 110. For sone reason
fair use hasn't been nentioned as a possi bl e sol uti on,
at least, to sone of the concerns of sonme of those who

are proposing anmendi ng Section 109 and 117.
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| think that in nmany instances fair use
will resolve their concerns. 1In the areas where it
doesn't resolve their concerns, then it probably
shoul dn' t. That neans it drastically affects the
interests of the copyright owner. That’s the
bal anci ng act of the fair-use doctrine.

The danger of anendi ng Section 109 or 117
in the ways that they propose, it's so broad it just
swallows up and nmakes the fair-use doctrine
irrelevant. You never get to the fair-use doctrine
because the | anguage is so broad it would all ow acts
wel | above and beyond what any of us would be
considered to be reasonabl e.

MS. PETERS: Marl a.

M5. POOR: | have a question for Enery.

You touched upon this sonmewhat in your
comments when you talked about the disruption of
busi ness nodel s and t he comer ci al i zati on of products.
VWhat is the real harmin tenporary copies?

MR SIMON. We wite our |icenses based on
copyright base rights, the copyright base property
interest that we own and the conputer program Those
| i censes then direct how the product nay be used and
what terns and conditions.

Now t he question is what is the underlying
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right that is inplicated. Lots of rights.
Distribution right, but nostly rely on the
reproduction right.

If you take the proposition that entire
wor ks rmust be reproduced i n order for the reproduction
right tocome ineffect, inadigital world where what
we do is we copy portions of works as the processor
processes them it nmakes no sense. It has to be that
sonmething is commercially significant. Sonmething with
comerci al value is being copied.

A portion of the entire work may be at
i ssue. It doesn't have to be the whol e thing. | f
sonehow t here i s an exception created that says entire
wor ks must be copied for the reproduction right to be
inplicated, we can't wite licenses but we have to
redesi gn the way conputers work to no |longer do the
efficient thing whichis reproduce only those portions
of huge prograns which are needed by the processor,
but to process everything simultaneously.

That makes absolutely no sense so it
predi srupts the way our licensing factor works. To
adj ust for that problemwe would have to redesign the
way the machi nes work whi ch nakes no sense either.

You'll hear, | assume, a lot about this

| ooking at the conmments this afternoon about buffer
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copies, buffer copies, buffer copies. Buffer copies
are RAM copi es. It's just a portion of a work.
There's nothing magi cal about a buffer copy. It's
just that portion of the work which is next in line
for the processor to deal wth.

The notion of saying that buffer copies
are exenpted fromthe software i ndustry's perspective
is the sane thing as sayi ng RAM copi es are exenpt ed.
It's the sane thing as sayi ng that unl ess you copy the
entire work, you have no reproductionright liability.

If we go there, we have a huge problem
because we don't design our products to copy all 2
mllion lines of code into nenory at once. To do that
you woul d need very different kinds of conputers.

Some of our nenbers would be very happy
because you would buy a | ot nore nenory and you woul d
buy a | ot nore processing capability but it would not
make for a very efficient or cost effective products.

M5. POOR \What about the piracy aspect to
tenporary copi es?

MR SIMON. A lot of the problemthat we
run into from a business software perspective is
i nternal corporate copy where corporation will buy a
| i cense for 100 users and we'll have 500 users. There

may only be one actual copy, full reproduction of that
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conput er programthat resides on the server

Each of those now t housands of users wl|l
be only maki ng copi es of portions of that product and
will only do so on a tenporary basis in RAM as they
are using it.

Unl ess we have a cause of action agai nst
those portions of copies being nade, even on a
tenporary basis we have no reproduction right base
cause of action to go against now all those people
t hat have exceeded the |icensed authorized use of the
wor k.

MR.  KUPFERSCHM D I'd like to make a
comment on that, though. 1| don't see that thereisn't
a way that a tenporary copy provision, especially one
that recognizes the reality of how conputers process
data, if properly drafted necessarily neans that the
horrors that M. Sinon just presented have to occur.

You could wite a terrible provision that
woul d allow those |oop holes but that doesn't nean
that is the only way you have to wite such a
provi sion. Tenporary copies exist.

For exanple, the thing he brings up on a
limted |license where sonmeone has |icensed 10 copi es,
or the sinultaneous use of 10 copies. Because they

are on a server and there's nore than 10 peopl e using
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it is a question of whether the person is a rightful
user at that tine.

It's not a thing about whether it's in RAM
at the time. There may be ways to right a provision
that matches reality nmuch better than 117 currently
does in its wording and yet doesn't release this tale
of horrors that we are hearing about.

MR. SIMON: There are | ots of ways to skin
a cat. As | said, our licenses are based upon the
copyright base rights. One of the panelists this
norning talked about how there needs to be sone
federal |aw preenpting certain kinds of |icensing and
the kinds of licensing they are talking about his
limtations on the kinds of uses that can be nade.

You know, Professor Hollaar, | agree with
you. There's lots of ways to solve this problem |
don't think that the way to solve this problemis to
create a |l arger exception to the reproduction right.

MS. PETERS: Ckay.

MR. JOYNER: Let nme follow up on Marla's
first question and everyone el se feel free to junp in.
| think you made the case that at | east in sone cases
many tenporary copies wll prejudice legitinmate
interest of the copyright owners. | understand your

objection to a provision that mght say tenporary
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copi es are okay. How about taking the | anguage of the
Boucher Campbell Bill which was nuch nore limted.
It's very short and I'Il read it.

"Not wi t hst andi ng t he provi si ons of Section
106 it is not an infringenent to make a copy of a work
inadigital format if such copy (1) is incidental to
the operation of the device in the course of the use
of a work otherwi se lawful under this title, and (2)
does not conflict with the normal exploitation of the
wor k and does not unreasonably prejudice legitinate
interest of the author.” \What is the problem with

that kind of a provision?

MR SIMON. | think it's a null set.
MR. JOYNER | beg your pardon?
MR SIMON:. | think it's a null set.

MR. JOYNER. You nean it doesn't exist?

MR, SI MON: | think that's a null set
because | think what they are tal ki ng about -- again,
| can speak to conputer software. | can't speak to

musi c or novies or the products, as | pointed out in
ny testinony.

Wien | take out of 2 mllion |lines of code
conputer programand I amusing a particular applette
or subroutine of that, which is the only thing that

have now reproduced, it's the thing that I needed to
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performthe function that | want to perform Cdearly
it has econom c value to ne.

The nere fact that | reproduced a portion
of it, and provided that you have this test that it
has to have econonic value, it's always going to have
econom c value. That's why | think it's a null set.

The second problemthere is you are taking
us down a path of litigating what is dimninus
econonmi ¢ value and sonmehow assigning the value of
reproducing 100 lines of code out of 2 mllion,
because that's what | happen to be using, in a way
that says the total value of the work to nme, how nuch
isthis, and is this like too trivial for us to take
cogni zance of it under | aw.

It takes us down a path that says
di m ni mus econom c val ue i s not cogni zable. That's a
terrible place for us to be from a Ilitigation
per spective.

| think it's either a null set in which
case any econom ¢ val ue satisfies, or the whole thing
is swallowed up because unless you copy the entire
work, the notion is going to be that these portions
are goi ng to have no separate econonic val ue, i n which
case you are never going to have liability.

MR, MOSKOW TZ: Actually, 1'm not sure
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that | understand that is actually the case. | think
t hat the | anguage i n t he Boucher Canpbell anmendnent is
very reasonable with regards to copyright.

If you have 2 mllion |ines of code and
the issue of copyright is that you share in order to
establish value, you certainly don't presuppose that
t he i nnovati on has any econoni c val ue to any users by
then saying, "Pay nme first or don't allow access to
these inprovenents that were nmade to the code for
which we want feedback and we want to understand
whet her or not there is value."

You are basically saying just because |
devel oped, that nmeans that there has to be sone sort
of paynent or restriction on access to those
i mprovenents.

MR, SI MON: That's a personal choice
whet her you choose to ask for paynent or not.

MR, MOSKOW TZ: Not if you have --

MR SIMON. But it's not a question for
the copyright law to say you can't get paid.

MR. MOSKOW TZ: -- click through and agree
to the limting terms of some sort of new software
application for which there was no fair use or any
type of determination by sone sort of teaser or

anyt hing el se. Nor would it be for nmusic or video
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where you do have teasers. You do have free access in
the formof radio or television broadcasts.

| think the exanple of your ASP nodel is
an exact exanpl e that speaks to that | anguage which is
basically allowthe user tointeract with the provider
and nake sure that the value is being added and as
it's being added, you charge. If it's not being
added, you don't charge but you don't presuppose that
there is value just because soneone says that no one
shoul d have access to is.

MR SI MON: l'm sorry. | need to cone
back to the for-profit point that | started out wth.
Qur conpanies are in business to nake noney.

MR MOSKOW TZ: So are we.

MR. SIMON. So are you. Exactly.

MR,  MOSKOW TZ: W are also in the
busi ness of assuring that users and |ibrarians and
ot hers have access to works where they can determ ne
that work has been serialized or otherw se tagged in
such a manner that you know you are being paid for
t hat wor k.

Not just to say just because I'm a
devel oper | shoul d be paid and | need to have a click-
thru agreenent that restricts anybody to have sone

sort of test or some sort of understandi ng whet her the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

141

exploitation of work previous or in the future is
appropriate to add value to that work.

MR. SIMON: | have no cl ear under st andi ng
what you nean by adding value and this is ny point.
Do you want us to ligitate this issue?

MR.  CARSON: Vell, let nme focus on
sonet hing el se. You make a poi nt about the second of
the two conditions in that proposal having to do with
essentially the econom c value that is being used and
whet her there is any val ue.

How about the first provision? It nust be
incidental to the operation of a device in the course
of a use of a work otherwi se | awful under this title.
Why doesn't that solve it?

MR. SIMON:. The buried thing there is the
ot herwi se | awful . | would nuch prefer a term that
says aut hori zed because that woul d say that | have now
licensing terns and conditions that are enforceable
and the law i s enforceable.

The extent to which | have i nposed t hrough
the license restrictions on what can and cannot be
done are fully enforceable. The problemthat we run
intois that Iawful term which sweeps in concepts as
intended by M. Boucher of fair use which then are

i ntended and interpreted as trunping those |icensing
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terms and conditions. That's where we run into a
probl em

MR. CARSON. As far as you are concerned,
if we struck otherw se | awful and sai d aut hori zed, you
woul d be okay?

MR SIMON:  Much nore confortable.

MR, CARSON: | think the difficulty with
striking that is that then you could have a license
agreenent saying, "W do not authorize you to do
this."

MR, SI MON: That is what |I|icensing
agreements say.

MR. CARSON: But there are other things in
t he copyri ght | aw, because Congress has set a bal ance,
has i ndi cated certain things are acceptable. That is
the difference between otherwi se |awful and
aut hori zed.

DR. HOLLAAR: | think that |anguage, and
| would have to read it precisely, but it is a very
good start. | think sone of the things that are being
poi nted out that sonehow it speaks to total copying
and we may not be totally copying the work.

| don't see that in there. | don't see a
j udge saying, "No, this isn't a reproduction because

you copied everything except the l|last byte of the
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program which is never used anyway." Judges are
smarter than that.

In tal king about whether this gets into a
di scussion of whether it's de mninmus or not if, in
fact, litigation were brought, the court is going to
be in that discussion anyway because anyone i s going
to bring up as a defense of fair use.

They may not be authorized to do this
under 117 but they will make a good argunent that this
was the reasonabl e expectation of their use of the
programand it's going to be under fair use.

|"m very hesitant, and this brings back
your fair use comment, to sluff things off on fair use
because if 117 may be nmurky and subject to strange
interpretation, fair use is even worse. W have now
from an educational point of view a bunch of people
who need a great deal of education on what fair use
means.

| suspect that the majority of the people
out there in the digital world, the high school
students, the coll ege students, the people |like that,
think that fair use is sonme magic termthat if you
munble it and it seens right, then the copyright | aws
don't apply. W seemanple illustrations of that in

t he Napster case and so forth.
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It's not the thing that you want to hang
your hat on from an educational point of view It's
much better to tell people you can nake the copies
necessary to run your program because there is a
specific provision that says you can nake the copies
necessary to run your programor to exploit a digital
wor k as was intended.

When you say you can do that because it's
a fair use, then there's no boundary on what they will
assune a fair use is.

MR. KUPFERSCHM D: That's why we have 117
which is nore definitive and nore detailed on that
i ssue, and which is nore narromy crafted than fair
use certainly.

Thi s | anguage here -- “does not conflict
wi th the nornmal exploitation of the work and does not
unreasonably prejudice legitinmate interest of the
author” -- it's a heck of alot broader than the fair-
use doctri ne. It is because the language is from
international treaties and has got to be nmade t hat way
so all the different countries can neet this standard.

The United States neets the standard
t hrough the four fair use factors that are used to de-
termi ne when sonet hi ng conflicts with a normal expl oi -

tati on and does not unreasonably prejudice legitimte
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interest of the author. Those four factors are what
the United States | ooks to as to when this occurs. The
proposed | anguage woul d make t hese factors irrel evant.

Along with it all the case |aw that has
devel oped under the fair-use doctrine would be gone,
and we would be left to interpret this very, very,
very broad | anguage.

M5. POOR | want to go back to sonething
that Enery said, your desire for authorized versus
| awf ul to sort of prevent the fair use comng in. How
exactly does fair use conme into play exactly? | can't
get ny hands around that exactly.

MR, SI MON: There's only been one
principle area where fair use has been litigated in
the software area and that's the issue of
deconpi | ati on. The authorized issue is not
exclusively a fair use issue. As | tried to point out
to you, the authorized issue is an issue of the
enforceability of |Ilicensing agreenents which is
critical to the software industry.

MR.  CARSON: | have one nobre question
directed primarily to Enery and Keith. Dr. Hollaar in
his testinony described what | think is, in fact, a
common and prudent practice of backing up everything

on your hard drive. | think he's correct but | would
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| i ke your reaction.

That practice, in fact, is not really
sonething that a strict reading of 117 would permt.
Do you agree that's the case and, if that is the case,
do you agree that naybe there is a probl embetween the
reality of what we would all agree, | assune, soneone
shoul d be able to do and the reality of what the | aw
says peopl e can do?

MR KUPFERSCHM D: He tal ked about
several different itens that he was backing up in
software which | think would fall under 117. He
mentioned data and | don't know exactly what he's
tal king about there but | think there is a question
whether that information itself 1is protected by
copyri ght.

That is certainly one thing to consider.
Then you have to ask the further questions who owns it
and is this sonething that he created. Does he own
the copyright of the material that he's backing up.
I"mnot sure | heard everything.

MR.  CARSON: Let's take a sinmple -- |
downl oad content all the time on the Internet. [|'m
authorized to do it. It's on ny hard drive and |I'm
authorized to keep it on ny hard drive.

If I'"mprudent -- frankly I'"'mnot but if
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| were prudent, | would be backing that hard drive up
every once in a while so that in case sonething
happened when the hard drive crashed, | woul d be able
to get that stuff back agai n because ot herwi se | woul d
never have it.

I n addition to backing up ny software, I'm
backi ng up that content that is copyrighted content of
a nunber of copyright owners who have given ne
perm ssion, at least inplicitly, to have that on ny
hard drive. They have not presumably given ne
perm ssion -- or nmaybe they have. I don't know.
Maybe that's your argunent -- to back it up on CD- ROM
perhaps in the event of a crash.

Section 117 | don't think gave ne
perm ssion to do that so I am strictly speaking of
violating the law when | do that. (A) Do you agree
that |"mviolating the |law and, (B) do you agree that
| shouldn't be allowed to do that?

MR.  KUPFERSCHM D: | don't necessarily
agree that you are violating the | aw because, like |
said before, you are not just dealing with 117 here.
You do have to |ook at 107 which is this catch all.

The terns of 117 are quite specific and if
it doesn't fall wthin that, then you have an

opportunity under the fair use doctrine that you have
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to look at is this backup copy affecting the actual or
potential market? How nuch is being copied? Look at
all the four fair use factors.

MR SIMON: | guess | disagree a little
bit. Backup copying was proposed by CONTU for a
specific reason which is machine scratch. To the
extent that |logic applies to things that you have the
authority to have on your nmachine and to the extent
you can figure out a way t hat backup copy i s not going
to be msused, abused, otherw se redistributed,
performed, or other things. |If you are doing it for
a |limted purpose because nmachines crash and
protecting yourself, it's worth exam ning.

MR. MOSKOW TZ: And al so the |icenses t hat
you specify in the click-thru licenses. Specifically
in alnmst all cases for alnost all software and
hardware conpanies they restrict any liability
what soever from the di sappearance of data.

Essentially there's no warranty on any
click-thru license on any software that |'ve ever
purchased that has ever said if you accidentally |ose
this data, we're responsible for it.

MR. SI MON: Does your |icense contain such
a provision?

MR, MOSKOW TZ: Absol utely not.
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M5. POOR: To take the exanpl e of an Exce
docunent, you open up the program you insert sone
data into it, you save that, and then you backup that
particul ar docunent. | mean, you would agree that's
a data file. You back that up and then you cone al ong
| at er and you back up docunents or you back up things

over that or in addition to that?

DR, HOLLAAR I"'m talking about a
different type of -- before | get to that | et nme nmake
one point about |icense agreenents. |If you | ook at

many software |icense agreenments, it says that you
have the right to make one backup.

It's avery conmon term Again, if we say
that license should trunp copyright law, then the
people who are having the file saves done are
incredible infringers at that point.

Goi ng back to your question, the type of
backup I' mtal ki ng about is one that you don't realize
because if it's done properly, it's done out of your
sight. If things are being done right, the little
backup el ves cone in during the night and they nake a
copy of it and they squirrel it away sone place never
to be seen again until there's a problem

You nay have done sonething on your

spreadsheet and you nade a backup because that was
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prudent. But there is someone wat ching out for youin
case sonet hi ng goes wong every ni ght naking backups
ei ther of the di sk conpletely or anythi ng that changed
on the disk.

They are nmmking that backup  not
necessarily based on whether it's a program or data
but they are just copying every fileinsight. If you
install a new copy of WirdPerfect, they nake a backup
copy of it at the tinme of installation because they
say it's a newfile.

They nmake a copy not only of the prograns
that got installed with WrdPerfect, but alsothe clip
art directory that got installed and the sanples and
the help files, none of which are conputer prograns.

Two probl ens. One is that there is no
aut horization for that. You can argue fair use, but
then we get into the quagmre of what is fair use.

The other thing is that the other
provision of 117 as it stands is that when vyou
upgr ade, when you are no | onger the rightful possessor
of a particular version of software, you have an
affirmati ve obligation to go through and delete that.

There i s no mechanismin the backup thing
for doing that deletion. No one really cares. Wat

I"'m saying is sinply that this isn't noticed in
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general but it conflicts with the provision and nakes
it very hard to get people to recognize what 117
real |y provides.

MS. PETERS: Because of the time |I'mjust
going to ask one quick question. It's really to the
software industry. Wth respect to software that's
being sold today, or whatever you want to call it,
made avai |l abl e t oday, you nentioned that 12 percent is
made avail able online today and nost of it is on CD
ROM

My under standi ng, and I' mtrying to verify
it, is that nost all software when nade available is
made avail abl e subject to a |icense as opposed to an
outright sale.

MR SIMON:  Correct.

M5. PETERS: Correct.

MR, SI MON: Actually, | can't speak to
software. | can speak to business software.

MS. PETERS: Business software.

MR, KUPFERSCHM D: | agree.

M5. PETERS: (Okay. Soit's all subject to
a license. So, therefore, since it's all subject to
a license and it's not an outright sale, the way it
exi st today for sale doesn't really apply and whet her

or not you can transfer a copy. The physical object
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that you got really is determned by the termthat is
in the |icense agreenent.

MR. S| MON: That is a correct
interpretation. Yes.

MS. PETERS: GCkay. All right. Thank you
very much. It was extrenely helpful. W wll resune
this afternoon at 1:45 pronptly and we would |i ke the
third panel to have seated thenselves at that tine.
Thank you.

(Whereupon, at 12:34 p.m off the record

for lunch to reconvene at 1:45 p.m)
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A-F-T-EERRNOON S E-SSI-ON
(1:51 p.m)

MS. PETERS: Good afternoon. Wl cone back
to the second half of the hearing on Sections 109 and
117. W are now on Panel 3.

As was noted this norning, the audio
systemis picking up everything the witnesses and us
are saying but it's not projecting the sound that is
bei ng said here back. People who can't hear, No. 1,
can nove up. That's one option. And I'm going to
encourage us and the witnesses to speak a little bit
| ouder .

Let's start with Panel 3. W have Susan
Mann representing the National Misic Publishers
Associ ation. Marvin Berenson representing Broadcast
Music, Inc. Gary Klein representing the Hone
Recording Rights Coalition. Panela Horovitz
representing the National Association of Recording
Mer chandi sers. John Mtchell representing the Video
Software Deal ers Associ ation. And, | guess, we'l
start with the order that we have wi th Susan.

M5. MANN. Thank you, Marybeth. | have to
apol ogi ze -- we tal ked about this a mnute ago -- for
screanm ng at nenbers of the panel but it's for the

benefit of people in the back of the room Thank you
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for the opportunity to present testinony today.

NMPA is the principal trade association
representing the interest of nusic publishers in the
United States. The nmore than 600 rnusic publisher
menbers of NMPA along with their subsidiaries and
affiliates own or admnister the nmgjority of U S
copyrighted nusical works.

NMPA' s whol |y owned subsidiary, the Harry
Fox Agency, acts as licensing agent for nore than
26,000 nmusic publishers, businesses that in turn
represent hundreds of thousands of song witers.

The Harry Fox Agency acts on behal f of its
publisher principals in connection with 1|icensing
Internet distribution of nusic, as well as other nore
traditional uses of nusic in recordings, notion
pi ctures, and ot her audi ovi sual productions.

NMPA and its nenmbers and HFA and its
princi pals have a direct interest in the issues to be
addressed in the agency's report, the operations of
Section 109 and 117 in connection wth new
t echnol ogi es and el ectroni c conmerce.

In the two years since the DMCA was
enacted, el ectroni c comrerce has surged i n sone ar eas.
The progress toward making nusic available to be

downl oaded or otherw se accessed online in a manner
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t hat assures that copyright owners are conpensat ed has
in sone instances been slower than nusic copyright
owners and sonme who would wi sh to enjoy nusic online
woul d have hoped.

The nmusi c i ndustry has faced chal |l enges in
reaching consensus on acceptable technol ogical
protection neasures and i n adopting conpatible rights
managenent systens. Consi derabl e progress has been
made but for delays and frustrations this has caused,
the nusic industry bears some responsibility.

The | arger inpedi nent to the expansi on of
el ectronic conmer ce, however , has been t he
i ntroduction of services that exploit nusic online
Wi t hout the authorization of the copyright owner or
any attenpt to conpensate the copyright owner or the
creator.

If the past two years have taught us
anything, it has been that it is nearly inpossible to
build an e-comrerce marketplace for nusic in
conpetition with comrercial entities that give nusic
away or enable others to distribute nusic free.

W have learned that nany consuners,
mllions of them in fact, wll not even pay a
reasonabl e license fee if they can obtain a copy of

the sane nusic for free.
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Conpanies engaged in the licensed
distribution or public performance of nusic have
shared in this difficulty and frustration. |In fact,
one prom nent nenber of the Digital Media Association
testifying before Congress has enphasized that its
busi ness prospects have been danpened by unaut hori zed
di stribution of nusic.

The i ndustry i s working to deal with these
chal I enges and recent devel opnents have shown t hat t he
music industry can and wll respond to new
t echnol ogi es and busi ness nodel s through comerci al
negoti ati ons and innovative |icense terns.

Licenses issued to firnms offering
“cyberl ocker” services will soon enable consuners
legitimately to access a CD that she has purchased
fromher conputer or on a vari ety of handhel d devi ces.

At the sane tinme, other consuners nmay find
that their desires are best met by downl oading.
O hers my continue to wish to purchase tangible
copies online or frombrick and nortar retailers. In
sum the digital nmarketplace is evolving and wl
continue to evolve in directions that we can predict
today and in others that we cannot.

Sone comentors, DiIMA and NARM for

exanpl e, have singled out the availability of digital
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first-sale rights as sonehow essential to the
functioning of the e-conmerce narketpl ace.

DiMA, in particular, has argued that the
dramatic | egi sl ati ve expansi on of Section 109 rej ected
by Congress in 1998 should sonehow be nmade nore
pal atabl e through the use of a supposed technol ogy
that purportedly, and I quote, "Can ensure that the
particul ar digital copy is del eted or made pernmanently
i naccessible from the transferrer's conputer upon
digitally transferring the data to the transferee.”

DMA and its allies have offered little
support for the significant |egislative change they
desire and have failed to explain how w despread
depl oynment of such technol ogy -- even if avail abl e and
reliable -- would benefit consuners, copyright owners
or, for that matter, D MA nenbers.

While the nusic industry is keenly aware
of consunmer interest in cyberlocker services and
Napster-style file propagation, we have heard no hue
and cry, not even so much as a suggestion, that
consuners are | ooking for products that will function
under the forward-and-del ete nodel D MA advocates.

In fact, the high level of consuner
interest inthe file propagati on technol ogi es that the

media calls “file sharing” would | ead one to concl ude
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t hat consuners would find such an approach
unacceptable in both the marketplace and in the | aw.

The obj ective of the Di MA nodel appears to
be to circunvent copyright rather than to neet any
genui ne consuner demand.

Advocates of self-cannibalizing copies
claim that such technology when inplenented in
conjunction with digital rights managenent systens
wi |l decrease piracy risks. NMPA believes that
effective technological protection neasures and
effective i npl ementation of rights nmanagenent systens
will, as a general matter, reduce such risks. So w |
licensing agreenments fair to copyright owners and
creators, comercial distributors and consuners.

Over time, however, we believe what wll
best pronote el ectroni c comrerce and t he accept ance of
new technologies is the flexibility to respond to
consuner demand. For e-commerce to flourish the |aw
shoul d foster rather than dictate consuner choice.

For exanple, a consuner may choose a
service that allows himto store nusi c he purchases on
a server renote access to download and receive
aut hori zation to make an additional specified nunber
of copies from another service or to share nusic on

yet anot her.
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How would a digital first-sale doctrine
policed by forward and del ete technol ogy serve the
interest of consunmers or copyright owners in these
i nstances?

In NMPA's view there is nothing mgic
about forward and del ete, even assunming that it can be
reliably achieved, and certainly nothing to indicate
that it should serve as the beacon for future e-
comerce in our industry.

In recent hearings Congress has urged the
musi c industry to help itself out of the piracy and
public relations problens it is experiencing by noving
forward with voluntary |icense agreenents that enabl e
consuners to experience nusic online in a variety of
ways.

NMPA is hardpressed to see how accepting
t he reconmendati ons of those advocating a so-called
digital first-sale doctrine woul d advance this effort
and pronote e-comrerce.

In our view, the extension of the first-
sal e doctrine beyond the distribution right to the
rights of reproduction and virtually every ot her right
in Section 106, rights which have never been
inplicated by first sale, stands to hinder rather than

pronote el ectroni c comrerce.
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In carrying through Congress' nandate to
assess the i npact of newtechnol ogi es on the operation
of Section 109, NMPA urges the Copyright Ofice and
NTIA to consider the disruptive and potentially
har nf ul inpact that the legislative expansion
advocat ed by some comment ors woul d have on t he ongoi ng
efforts of nusic and other copyright owners to curb
wi despread piracy through file propagation services
and software, and to deal in constructive comerci al
terms with the next online distribution technol ogy
what ever that may be.

The inpossibility of enforcing a nmandate
to delete one's own copy of a protected work when a
copy of that work is forwarded to another would be
sure to cause many consuners and some conmerci al users
of works -- sone of whomal ready believe, or at |east
claimto believe, that consuners have a right to copy
protected works -- to believe, or claimto believe,
that consunmers have a right to distribute those works
to the public as well. The sought after |egislative
change would not, in our view, clarify the |aw but
woul d confuse it.

Turning briefly to the i ssue of tenporary
and archi val copying that sone comrentors have rai sed

in connection with 117, the incidental copy anmendnent
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advocated by some commentors would not pronote the
growt h of el ectronic conmerce.

Rather, it would expand the scope of
Section 117 of the Copyright Act and dimnish
dramatically the scope of the reproduction right in
musi ¢ and all other copyrighted works.

As the Copyright Associations' joint
comment s di scussed in sone detail, the suggestion put
forward by groups seeking to expand Section 117
limtation on reproductionrights in conputer prograns
was first put forward during Congress' consideration
of the DMCA and rejected.

I nstead, Congress in Title 3 of the DMCA
added a new Section 117(c) that spells out the
specific and limted circunstances under which the
reproduction of the conputer programin nenory for the
pur pose of conputer maintenance or repair is not an
i nfringenent.

In continuing to press for this failed
anendnent, advocates seeking to expand Section 117
| argely i gnore t he DMCA anmendnent and Congress's cl ear
intent to approach the tenporary copy issue wth
consi der abl e cauti on.

As the Joint Copyright Association

corments made clear, digital tenmporary copies are
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becom ng an i ncreasi ngly i nportant neans t hrough whi ch
copyrighted works are, and will be, nade available to
the public. Access to works via the Internet or
t hrough the use of network-ready devices that enable
consuners to use works tenporarily exenplify this
trend.

At the same tine, sone forms of piracy
consist of little nore than nmaking tenporary copies
avail abl e wi thout authorization to nmenbers of the
publ i c.

Thus, the continued recognition of
tenporary copies as reproductions under U S. and
international copyright law is crucial both to the
devel opnment of el ectronic conmrerce and the ability to
enforce rights in certain circunstances.

Thank you.

MS. PETERS: Thank you.

Mar vi n.

MR. BERENSON. Good afternoon. | want to
thank the panel for giving me the opportunity to
testify today.

My nanme is Marvin Berenson. |'m Senior
Vice President, Ceneral Counsel of Broadcast Misic,
Inc., known as BM. BM licenses the public

performngrights inapproximately 4.5 mllion nusical
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wor ks on behal f of its 250,000 affiliated songwiters,
conposers, and nusi c publishers, as well as thousands
of foreign works through BM's affiliation agreenents
wi th over 60 foreign perform ng right organizations.

BM's repertoire is licensed for use in
connection with performances by over 1,000 Internet
websites, as well as by broadcast and cable
television, radio, concerts, restaurants, stores,
background nusic services, sporting events, trade
shows, corporations; basically wherever nusic is
publicly performed.

The first-sal e doctrine in Section 109 of
t he Copyright Act permits the owner of a copyrighted
work like a CDto redistribute that property w thout
violating the exclusive rights set forth in Section
106(3) of the Act.

Digital transm ssions on the Internet for
downl oadi ng nusic are different fromdistributions of
physi cal nmedia because they inplicate severa
copyright rights including the public performng
right, the public display right, the reproduction
right in addition to the distribution right.

Digital transmssions by downl oading
invariably result in a reproduction; that is, a copy

retained by the recipient. Mor eover, the Internet
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permts nmultiple copies to be sent simultaneously by
the sender to different recipients.

Applying the first-sale doctrine to
digital transm ssions involving downloads would
viol ate the reproduction right which is not covered by
the first-sale doctrine.

The first-sale doctrine should not be
applied to digital transm ssions because doing so
could also adversely inpact the public performng
right in musical works. Digital transm ssions on the
Internet constitute public performances of the
under | yi ng nusical work under Section 106(4) of the
Act when nmade to the public.

For exanpl e, when Napster enabl es users to
make their nusic collections available to the public
for downloading wthout authorization from the
copyright owners, the copyright owners’ public
performance right in those songs is inplicated.

The first-sal e doctrine does not apply to
the public performng right. Such transm ssions
requi re aut hori zati ons which normal ly take t he f or mof
public performng rights licenses granted by BM,
ASCAP, and SESAC.

It should be noted that BM issued the

first comercial Internet copyright |icense for music
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in April of 1995. Since then BM's |icensing has
covered bot h downl oadi ng and stream ng activities, as
| said, for over 1,000 |licensed websites.

Di MA and t he HRRC ar e seeki ng an exenpti on
t hat woul d enabl e not one truck but rather a fleet of
trucks to drive through. They base their argunents on
the fear that e-commerce in nusic will be stunted
unless the first-sale limtation applies to digital
di stributions.

However, there is little evidence to
support this claim |In fact, in the fast five years
t here has been a conti nued expl osion in transm ssions
of music on the Internet. The Internet is literally
awash wi th transm ssions of unauthorized, unlicensed
music in the formof digital MP3 files.

Accordi ng to Napster, there are as many as
10,000 files transmitted per second on the Napster
net wor k. Yet, even in the face of this ranpant
piracy, digital downl oads are expected to result in a
$1.5 billion comrercial market by the year 2005. In
view of this, it is hard to nmake a factual case that
Section 109 is inhibiting digital transm ssions.

DOMA clains that new digital rights
managenent tools will soon enabl e copyright owners to

transmt secure, encrypted files that wll protect
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agai nst unaut hori zed nul tiple copying by consuners.

DRM digital rights nanagenent tools, are
in the developnental stage and are not yet in
wi despread use in the marketpl ace. Mor eover, when
owners do inplenment encryption tools, they are
suspectabl e to bei ng hacked.

| don't knowif any of you have seen, and
| don't know whether this is true or not, but
allegedly inthe SDM they have situations where t hose
encryption tools or the secure tools that have
supposedl y been devel oped, it has been clainmed that
t hey have been hacked al ready.

Recent experi ence has shown that |icensing
is the best solution to deal wth wunauthorized
transm ssions of nusic on the Internet. MP3.com has
negoti ated agreenents for public performng rights,
mechani cal rights, and sound recording rights.
Napster itself has reached an agreenent with a major
record |abel and has approached BM and nusic
publ i shers about |icensing.

Looking at this devel opi ng market shows
there is a strong demand for nusic online. It is not
yet known, however, which of the several business
nodels will energe as commercially viable. In these

ci rcunstances, it seens premature t o consi der enacti ng
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a new copyright exenption that would affect online
music delivery at this tine.

It is inportant in this environnent for
the Copyright Ofice and the NTIA to send a strong
signal tothe Internet cormunity that copyright lawis
still alive and well and applies to e-comerce
transm ssions. |ndeed, the Berne Convention and the
W PO Copyright Treaty require that the marketpl ace for
new uses of copyrighted works have the opportunity to
devel op. These treaties prohibit limtations on
copyright that interfere wth copyright owners’
| egitimat e busi ness opportunities. Accordingly, the
pr oposal to extend Section 109 to digital
transm ssi ons shoul d be rejected.

Now, again, | just want to spend a little
bit of tine on the Section 117 issue. D MA' s second
proposed anendnent to Section 117 of the Copyri ght Act
involves exenpting the reproduction right and
stream ng nedia where a portion of the nmaterial is
captured in a tenporary buffer at the user's conputer.

BM agrees wth the joint copyright
owner's comments that no change to Section 117 is
warranted at this tine. Section 117 is a limted
exenption ai ned at conputer software that has not hing

to do with broadcasting or nusic.
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There is no indication in Section 104 of
the DMCA that Congress intended that this inquiry
shoul d i nvolve nusic broadcasting related issues on
the Internet.

In view of the growth of webcasting since
1998, it is difficult to see how a brand new exenpti on
is necessary to foster webcasting over the next
several years.

Now, Di MA went well beyond the scope of
this inquiry by suggesting that 110(7) of the Act be
anended to apply to online nusic stores. The
Copyright Ofice and the NTI A shoul d not consider this
proposal for a new exenption to the public performng
right in this proceedi ng.

BM contends that this issue is not
properly before this panel and is not contenpl ated by
Section 104 of the DMCA BM, through its witten
statenent, has nade its position clear on this point.

Basically | want to finish with one
overall coment, and that is basically there is no
guestion and everyone has agreed that we have entered
into the era of globalization.

One transm ssion here could go all over
the world. Consequently, as aresult of this, BM has

entered into agreenments with its sister performng
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rights organizations for the global I|icensing of
performng rights.

Si nce transm ssions over the Internet are
gl obal in nature, whatever we do here in the United
States will have an effect on the rest of the world,
and obviously on the agreenents that we entered into
with our sister perform ng rights organizations.

The U.S. should not beconme a haven for
entities that want to avoid copyright liability. The
U S. should not beconme the | owest common denoni nat or
with respect to the protection of intellectual
property.

Thank you.

MS. PETERS: Thank you.

MR, KLEIN My name is Gary Klein. 1'm
here on behal f of the Hone Recordi ng Rights Coalition,
acoalition of consuners, manufacturers, andretailers
whose purpose is to protect and pronote fair use
rights.

I'm also the Vice President of the
Consumer El ectronics Association, a 650 nenber
associ ati on of the manufacturers of the products that
deliver content to the ultimte consuner

First, let me just state the Hone
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Recording Rights' Coalition position. Put very
sinply, the first-sale doctrine should be clarified so
that it does, in fact, include digital transm ssions.
The law needs to be crystal clear in order to
el im nate any uncertainty and, we think, generate the
growt h of new products.

Let' s understand t he under pi nni ngs, first
of all, of the first-sale doctrine. It was not, as
one of the comments | read seenmed to suggest, adopted
for the benefit of copyright owners.

It was, in fact, based on a sinple
economc principle and that 1is to limt the
restrictions on the alienation of property lawfully
acquired. You buy sonmething, you own it: you
therefore have the right to deal with it as you will.
Sell it, give it away, donate it.

There's no conpel li ng reason why t he sane
principle should not be applied to digital. Quite
sinply, you' ve bought it, you paid for it. You' ve
heard sonme of the objections and I'I| deal with those
in a mnute.

The Boucher-Canmpbell Bill, HR 3048,
recogni zed this principle and proposed | anguage t hat
woul d serve as a nodel for this proceeding, and we

urge you to look at that and essentially consider
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adopting that. It was not, in fact, rejected by
Congress. It was sinply never consi dered by Congress.

If you sinply take the fact that it never
passed, well, the first copyright | awwas never passed
and was never considered either, so if that's your
criterion, then there would be no copyright |aws.

Now, once you understand the basic
underpinnings of the first-sale doctrine, then it
seens to ne that the burden ought to be on the content
industry to conme forward and establish clear and
convi nci ng reasons why it shouldn't extend to digital.

Inreality, | believe, especially sone of
the argunents | just heard basically boil down to do
we want a pay or play world or, as | said once before,
take the “L” out of the “play” button and nake it the
“pay” button?

You' ve heard that the technol ogy doesn't
exist to protect digital transm ssions. vell, |
believe that is sinply not true and you'll probably
hear from other people who are a |lot nore
technol ogically sophisticated than I am to explain
that the technology for transmtting and then
destroying the original copy does, in fact, exist.
That coupled with digital right managenent systens, we

believe, will ultimately decrease piracy risks.
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Now, about piracy. |It's a word that we
feel has been much abused recently. Pirates, as we
all knew when we were kids, steal. Unfortunately, it
is now applied to anyone who happens to nmake a copy
for which they did not necessarily pay and who are now
t hought to be stealing.

W di sagree that every copy nmade that was
not necessarily paid for is piracy. Consuners are
all owed to record at home for nonconmercial purposes.

In fact, the first-sale doctrine coupl ed
with the Sony Betanmax case created an unantici pated
boom for Hol |l ywood, which now nmakes nore revenue out

of video sale rentals than they do from the box

of fice.

Once again, we believe that the new
technologies will enhance protection for copyright
owners while, in fact, guaranteeing consuners

possessive rights.

One other thing to point out. Nothing in
our proposal in extending the first-sale doctrine to
digital would infringe upon a copyright owners right
to enploy self-help techniques for protecting their
wor ks.

In other words, a copyright owner can

al | ow soneone t o downl oad copy but, neverthel ess, nmake
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it inpossible to forward that copy to anyone unl ess
the original is destroyed. (Now, how woul d consuners
react to that if that, in fact, is spelled out before
you downl oad?)

Hopefully the FTC woul d say, "You better
make this clear. You will be able to download this
but if you try to nake a copy or transfer this to
anybody, it will destroy your original."” That can be
done.

Now, we've heard about hacki ng and about
SDM, but the SDM technol ogy that was al | egedl y hack-
ed was, in fact, not encryption. It was a watermark
status identification technology which is certainly
not the same thing as encryption or in the sanme con-
text. And, in fact, SDM has concl uded t hat apparent -
ly two of the proposals were not successfully hacked.

So in conclusion to the 109 argunents,

would just like to say the doctrine has worked in
anal og. It has provided a l|arger distribution
mar ket pl ace for content owners. It has been a
tremendous boon to Hol | ywood. W believe it will

generate the growh of new products and new revenue
for copyright owners.
Now, just on Section 117, again, the

HRRC s position is that 117 should be clarified to
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expressly permt certain tenporary and archival
copying of digital works. Consumers certainly should
be able to nmake a backup or archival copy of content
| awf ul 'y acquired through digital downl oadi ng.

It will protect against the |l oss of files
t hrough accidental deletion, through crashes, or
t hrough viruses which, we all know and have seen, can
destroy files in hard drives. Consuners al so upgrade
quite a bit and they ought to be able to have the
right to nake a copy to an upgraded hard drive or an
upgr aded conput er

As for tenporary copies, thisis sonething
| conceptually do not understand the objection to.
First of all, we do not necessarily believe that this
constitutes an infringement but we really believe,
because of what |'ve just heard, the lawreally needs
toclarify this point. The Copyright Ofice, in fact,
has recognized buffering in its distance education
study and we can see no valid reason not to extend it.

There wi |l be new products. For exanple,
hi gh definition tel evisionandthe transition to HDTV,
which is a primary congressional objective, in order
to get the analog spectrum back so that it can be
aucti oned.

HOTV will, in fact, rely on buffering and
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caching in order to deliver content and to provide
interactive experiences. |In fact, nore devices that
make epheneral copies will undoubtedly conme to narket
in the next year, including a variety of handheld
devi ces such as portabl e organi zers, cellul ar phones,
and even wi st watches.

Inthis environment recorded digital nedia
are in the sanme position as software was in the '70s
and, |like conmputer software, at |east some portion of
these nmedi a need to be tenporarily copied into RAMin
order to be perforned.

Hone recordi ng practices have nothing to
do wth commercial retransm ssion of signals,
unaut hori zed comrerci al reproduction of content, or
ot her acts of, again, "piracy." Epheneral copies nmade
in the course of viewing and | awful ly gai ning access
to a work al so have nothing to do with piracy and t he
| aw shoul d make this clear distinction.

Thank you.

MS. PETERS: Thank you.

Ms. Horovitz.

M5. HOROVI TZ: First of all, thank you for
accepting ny request totestify. |'mhappy to be here
with all of you.

| "' mPanmel a Horovitz. |'mPresident of the
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Nat i onal Associ ati on of Recordi ng Merchandi sers. Qur
1, 000 menber conpani es are conposed of the retailers
and whol esal ers and di stri butors of prerecorded nusic.

MS. PETERS: Could you speak up a little
bit~?

V5. HOROVI TZ: Ckay. W are a group,
actual ly, that sonmehow frequently gets off the |ist of
t he stakehol ders of those fol ks who have an interest
in the outcones of developnent of the digital
mar ket pl ace. W are actually there every day quietly
selling all of this nusic and vi deo and entertai nnent.

Each day nusic retail ers nust bal ance the
interest of copyright holders and consuners in the
operation of their businesses. W are mndful of the
fact that our businesses are al so dependent on a firm
protection of copyright. Every sale that a content
provi der | oses is one we |ose as well.

W are also mindful of the fact that
wi t hout the consuner, music will exist as art but it
doesn't exist as commerce. Qur nenbers are already
eagerly enbraci ng the I nternet and e-comrerce's nusi c.

Over 80 percent of ny nenbers al ready have
websites through which nmusic consuners can purchase
musi ¢ i ncluding |awful digital downl oads, authorized

di gital downl oads, which have been nmade avail able
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comercially by content providers. So we are right in
the thick of all the stuff that's going on right now,
how s it going to work.

Retailers really are on the front |ines of
public reaction to any new product and service.
Al ready our nenbers know that consunmers have serious
concerns about digital downl oads of nusic as rel ates
to their privacy (sonething we've heard about nore
than once today). They have concerns about downl oad
conplexity (we are a long way from plug and play).
And about product reliability and about product
returnability (sonething you can do with this if it
doesn't work).

Retailers have traditionally added val ue
to the marketplace by offering consuners different
conbi nati ons of selection, of convenience, of price,
of anbi ence, of service, and information. Even if
this CDis the sane thing everywhere you go to buy it,
all of the rest of those things are different
depending on how the retailer niches thenself in the
mar ket pl ace.

| am here today to argue that the first-
sale doctrine is critical to allowing retailers the
ability to differentiate thenselves in a digital

mar ket pl ace and that protecting retail conpetition and
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consuner choi ce does not equal encouraging piracy.

NARM nenbers are not seeking to expand
Section 109. W seek only to continue to honor the
rights that retailers and consunmers now enjoy wth
pre-recorded CDs and tapes in this newest
configuration of nusic, the digital downl oad.

["'mnot a |lawer (but 1’1l guess you're
hearing plenty froma | ot of |awers today). | think
what | would really like to use ny time with you here
today pointing out really (and I think you even asked
for this, Marybeth) sone of the practical inplications
of where does this all lead, at least in the view of
the retailers.

W heard sone say this norning that
“Section 109 is alive and well on the Internet” and
that “retail concerns are speculative.” | think they
are wong, so |l would like to cite sone exanpl es t hat
provide what | believe is sone evidence to the
contrary.

The first thingthat | would like to dois
to share sonme |anguage from an ei ght-page End-User
Li cense Agreenent for digital downl oads. It is an
agreenent that is nowout in the marketplace and it is
being offered by a major record conpany. | have a

copy of the full docunent if you would |ike to see the
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whol e thing. [ See appendi X. ]

This conpany, Conpany X, "G ants you a
i mted nonexcl usive, nontransferable, nonsublicens-
able right to use the software” (no | onger nusic) “as
such software has been delivered to you.”

That means don't make your own coll ection
of favorite tracks on a single conputer. To ny way of
t hi nki ng, that does nean “forget upgradi ng your | aptop
and taking the nusic with you. Too bad if your | aptop
dies.”

This conpany will let you downl oad the
content to an SDM conpli ant portabl e device but, "You
may not burn this content onto a CD, DvD, flash
menory, or any other storage device." There's nore.
It was eight pages renenber. |1'mnot going to read
all of them

You may not print the photographic i mage,
the lyrics, or other nonnusic elenents. |magi ne Mom
listening to her kid playing a downl oaded piece of
nmusi ¢ and wonderi ng about these lyrics that she can't
qui te understand. She is not supposed to print those
lyrics out. No. 1, she's not the original person so
it can't really be transferred to her.

You see where I'mgoing with this. She

can't even print out the cover to see if it carries
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the parental advisory. Neither could her kid even if
he's been told or she's been told, "You can only buy
stuff that doesn't carry the parental advisory."

You should, (I think, in ny reading of
sone of this) forget about noving your nmusic to your
shore house conputer for the summer because, "You may
not transfer or copy this content to anot her conputer
even if both are owned by you."

In fact, in mnmy reading, the whole
definition of a famly conputer becones very
problematic wunder this license since you can't
"transfer your rights to anot her at death, in divorce,
or in bankruptcy.” Even buying the kids their own
conput er doesn't solve the problem since they m ght
take it to college, they mght loan it to their
roommat e and, in case you m ssed the death provision,
it's in there tw ce.

| think this norning' s conment about “you
can't donate your collection of nmusic to the library”
is expressly prohibited by this EULA.

| should also nmention that this conpany
"may fromtinme to tinme anmend, nodify, or supplenent
this license agreenent,” but it's your job as the
musi ¢ purchaser to check onto their website regularly

to find out about these revisions and t hey just assune
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that if you don't do that, you agree to them

By the way, this software -- and this part
is in bold caps in the EULA -- is being sold "as is
wi t hout warranty including but not limted to inplied
warranties of nmerchantability.”

Now, you don't get to see this EULA until
after you have |laid down your noney. And that brings
me to ny second exanple. | think everyone needs to
really be aware of the l|anguage from this sane
conpany's affiliate agreenent which is the agreenent
that all retailers have to sign if they want to sel
this conmpany's downl oads.

Under the affiliate agreenent Conpany X
will "have the right to collect and use the consuner
data related to sales from the affiliate site.”
El sewhere we are told that is going to include your e-
mai | address, what you bought, and when, and how nuch
you paid for it even though el sewhere it says Conpany
X is going to set the price for all retailers
everywhere (I guess they just want to nmake sure you
don't change the price).

They al so "reserve the right to provideto
parties related to them" -- whatever that neans --
"aggregate sales information." Il think it's

reasonabl e to expect that sone retail ers may not want
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to share the identity of their custonmers with their
suppliers. O that consuners nmay want a choice in the
mar ket pl ace as to how nuch of their identity they give
up inreturn for being all owed to get access to nusic.

| think retailers may not want to share
this information with conpeting retailers that those
suppliers m ght happen to own an interest in. | think
we can't exclude fromthis discussion the information
that nore and nore record conpani es are sel ling direct
online and are bypassing retail.

| think some retailers are going to want
to post this EULA on the website before the custoner
puts his nmoney down. This affiliate agreenent is very
specific about how and where you can post the
i nformati on about the products they are going to |et
you nerchandi se.

Lastly, of course, naybe the retailers
woul d i ke to determ ne what the price is thensel ves
because maybe they woul d Ii ke to have storew de sal es.
Maybe t hey woul d |'i ke to conti nue to have sal es on al
their classical mnusic.

Maybe they would like to run “two-for”
sales. Maybe they would like to do all of the things
that distinguish themin the marketplace now even in

the online environnent for an online consumer.
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Maybe people would like to still give
nmusic as a gift even if the gift is a digital
downl oad. W are hitting the holiday season. 1 think
that is on a lot of retailer's mnds at this very
nmonent .

Finally, | want to make one point rea
clear, and that is that this rapid trend toward
copyright owner control of all levels of distribution
and even post-sale consuner use is not limted to
digitally distributed nusic.

Conpani es have already begun to try and
elimnate Section 109 rights for tangi ble CDs as wel | .

For exanple, this CD: The Witing is on the Wall by

Destiny's Child. [It's a nust-carry CD for retailers
right now. It's very hot given the group's
popul arity.

If you buy this CD at your |ocal record
store, it will play in any CD player and it will play
inyour PC, albeit with aninvitationto shop directly
next tine at the record conpany's online store. Kind
of like putting up a poster for your conpetition in
your own store.

What you may never knowis that the record
conpany, Sony Music in this particular case, purports

to bind you to an end-user |icense agreenent that you
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will never even see unless you go |ooking for it in

the “readme” text file.

That EULA states that, "By using and
installing this disk, you hereby agree to be bound by
the terns of this agreenent.” And, "If you do not
agreewith this licensing agreenent, please returnthe
CD in its original packaging with register receipt
Wi thin seven days fromthe tinme of purchase to Sony
Musi ¢ Entertainnent.” This isn't just about the
digital online world. This is about CDs as well.

This EULA states that you may use it on a
si ngl e conputer and you may not transfer it to another
person even though Section 109 says you can.

Here's what concerns us. W understand
that content providers, that copyright holders, are
very nervous about Napster and about w despread
digital distribution |leading to their dem se.

But we, | think, have sone equal |y serious
concerns about the business nodels that are bei ng put
into play elimnating retail conpetition from the
mar ket pl ace. It feels to us that apparently content
providers aren't happy with the rights that they
al ready have in copyright law. the right of public
performance (which we totally support); the right of

reproduction (which we totally support); and the right
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of distribution (which we totally support).

But they are using licensing | anguage to
create and to protect a business nodel that is really
designed to use retailers until such tinme as they can
get to the consumers directly and then elimnate
retailers fromthe digital equation. W just don't
think that is good for anybody, particularly the
consuner but not even the copyright holder really.

VWile we fully support protecting
copyright, we think that copy right | aw needs to stop
at the point that it sinply becones a sword designed
to void Section 109 rights, reduce or protect
anticonpetitive conduct.

Thank you.

MS. PETERS: Thank you very much

M. Mtchell.

MR. M TCHELL: Thank you. Good afternoon.
| want to thank you on behalf of the VSDA for
accepting our request to be here today. MW nane is
John Mtchell and | am Counsel for Video Software
Deal er's Associ ati on. I'm with the law firm of
Seyfarth Shaw.

| al so want to thank you for accommodati ng

our last mnute request for this switch due to M.
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Andersen's health which we hope is just a mnor
probl em He is unable to exercise, | guess, his
performance right due to nmaybe sone viral
t echnol ogi cal protection neasure.

VSDA, Vi deo Sof tware Deal er' s Associ ati on,
is the national trade association for the hone video
i ndustry. Essentially the home video retail
counterpart to NARM

Qur nenber conpanies are engaged in
retailing and distribution of home video products in
practically every neighborhood in the nation, these
include primarily audiovisual works in the form of
notion pictures as well as conputer interactive ganes.

| would like to first begin by sayi ng VSDA
does echo NARM s concerns. W have perhaps enjoyed
sonmewhat of a reprieve given that bandw dth and
storage capacity has not permtted the sane kinds of
behavior to be as widespread in the novie industry as
they are in the nmusic industry. But we are concerned
that we are seeing the direction this is heading and
definitely do not want to see that pattern m m cked in
t he audi ovi sual work area.

But if you permit ne a brief historical
retrospective and a bit of a mxed netaphor, if we

ignore history, we should be expected to be fool ed
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again and again. If we | ook back to the early days of
the next to the last technol ogical breakthrough in
packaged hone vi deo entertai nment, the venerabl e VCR,
we may recall that then we were warned by sone
extravagant hyperbole that, "The VCR is to the
Anerican film producer and the Anmerican public what
the Boston Strangler is to the woman at hone al one.”

Video retailers back then were seen as
opportuni sts and per haps even as copyri ght thi eves and
not as entrepreneurs. They were not seen as
entrepreneurs who based their concept of bringing
econoni cal notion picture entertainnment into the hone
on a cardinal American |egal concept that perpetua
restrictions on alienability do not fit in the
Aneri can schene.

It bears repeati ng t hat t hese
entrepreneurs, supported by an inportant Anerican
|l egal tradition, built the nobst robust economc
distribution system for notion pictures ever. It's
one which has greatly enriched the rights hol ders and
enriched consunmers with access to these creative
wor ks.

W have heard several objections already
to the expansion of Section 109 or the first-sale

rights or the creation of newfirst-sale rights. Qur
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position is really to start with the reality we are
| ooking at. W object to the contraction of Section
109 and the loss of existing first-sale rights.

Let nme turn first to points we have in
common. I n today's controversies we can start with
points in which the right holders actually agree with
the retailers and we with them | think this is a
fairly uniform agreenent.

First, we agree that Section 109 provides
rights to purchasers only with respect to "copies
| awful | y made under the copyright act.” Second, we
agree that these rights apply to tangible copies in
the sense that they apply to fixations which are, in
fact, pal pable. Third, they apply only when the
transferrer does not retain a copy unless it is |awful
for the transferrer to do so.

W al so agree that, "A copy in a digital
format is entitled to the rights and privileges in
Section 109 just |like any other physical copy."” That
is quoting fromone of the content providers.

And it bears enphasis here that the House
report on Section 109, actually Section 27 of the 1909
Act, the House Conmittee on Patents opined that, "It
would be nost unwise to permt the copyright

proprietor to exercise any control whatever over the
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article after the proprietor has made the first sale.™

W agree that the first-sal e doctrine was
established in part to prevent the use of the
Copyright Act as a price-fixingtool. | would Iliketo
spend a nonent on that point because it also rel ates
to anot her well-established Arerican legal tradition
enbodied in the first-sale doctrine which relates to
antitrust |aw.

It would be illegal for suppliers, the
copyright owners, to require that all retail ers have
the sane price. It would also be illegal to require
them to have the sanme uniform nonconpetitive return
policies, the sane warranties, the sanme privacy
policies, other ternms and conditions of sal e and | evel
of custoner service.

W have to begin by recognizing that
retailers are expected to and ought to conpete on
these terns as well as on price. Thus, it is unlawful
for a supplier to add license restrictions which force
retailers to offer digitally downl oaded copies at a
fixed price even when that fixed price is the sane at
which the supplier may offer the copy directly to
consuners.

There was testinony this norning fromthe

Busi ness Software Al liance indicating that they woul d
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| i ke to give aut hors and copyri ght owners the right to
choose the best distribution nodel of the best
busi ness nodel for distribution.

But it bears enphasis that there is no
exclusive right of selecting your preferred business
nodel under Section 106. The very purpose, in fact,
of Section 109 is to see to it that they never have
the power to control redistribution of |awfully nade
copi es.

Finally, we do not contend that Section
109 rights may be used to increase the nunber of
| awf ul | y made copi es beyond t hose for which the rights
hol ders have recei ved conpensati on.

Particularly with respect to audi ovi sual
wor ks we do not contend that the first-sale doctrine
creates a right to nmake a single additional
nontenporary copy even if some nay be permtted by
fair-use doctrines or other |egal provisions.

On the flip side we contend that the
reproduction right nust not be used to destroy the
first-sale rights to rent and sell copies lawfully
made even if the digital distribution process involves
sone el enent of copying.

There's been a lot of use of the word

“transm ssion” of a copy. |It's interesting, | think,
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to note that the Copyright Act doesn't really give a
hel pful definition of the word “transmt” in this
cont ext.

Per haps t he real focal point isn't whether
soneone is transmtting a work because there is not
really a right of transm ssion under Section 106
either. The question nay be whet her the transm ssion
is pursuant to a public performance or whether the
transm ssion i s pursuant to a reproduction.

In effect, in the digital downl oading
process all we really have is copyright owners who
instead of sending the order, perhaps digitally
transmtted to the factory to press thousands of
copies, or sending the order to a kiosk in a record
store, have pernmtted a process in which you send the
order to make a single copy on a hone PC using
essentially the consuner’'s manufacturing facility, the
consuner's own quality control systens.

If the copy doesn't work, perhaps it's
uncl ear who deals with the quality of that particul ar
repr oducti on.

Wher e we enphatically disagreewithrights
hol ders is concerning their grow ng use and el evati on
of licenses, especially end-user |icense agreenents.

It is, of course, appropriate for license holders to
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license rights that they have, licenses that are
provi ded under copyright.

W don't have any disagreenent with the
licensing of a right to make a copy, a |icensing of
the reproduction right. W don't have any concern
with granting the right to distribute and they have
done that for years.

W al so have no concerns with the right to
|l icense a public performance. Once a copy is lawfully
owned by another, we contend that there is no
intellectual or other property right in those copies
in the copyright owner

A copy is personal property, not

intellectual property. The copyright act contains no

use” right in Section 106 and there is no basis upon
whi ch a copyright owner can |license what they don't
have -- a license to control the usage or grant
certain usage rights which they essentially have not
had any right over to begin wth.

It essentially really becones a situation
of a copyright owner granting one right they have, not
in exchange for a cash paynent, but perhaps in
exchange for a cash paynent and a relinqui shnment or

wai ver of rights that the consunmer woul d normal |y have

under law. “I will let you have the reproduction. |
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will Iet you keep your copy provi ded that you agree to

wai ve your Section 109 or even fair-use rights.”
Retail ers are particul arly concerned about

the rights holder's reliance in their comments on the

case of Adobe Systens v. One-Stop Mcro. The court in

Adobe was sinmply wong in holding, in essence, that an
end-user license agreenent can elimnate the first-
sale rights and that every owner in the chain of
distribution fromthe copyright owner to the ultimte
consuner also loses their first-sale rights sinply
because the supplier created an end-user |icense
agreenent |ike those we've seen here and affixed it to
that particular -- either digital downl oad or physical
-- copy.

The Business Software Alliance has
indicated, | think quite tellingly, that they claim
not to sell software but only to |icense the software.
If that is the case, then logically if they haven't
soldit and they still ownit, the first-sale doctrine
never applies, which begs the question why are they
her e?

Way they are here is because | think they
do recognize that, in fact, they do sell it. They
sell the tangible nmedium They have not sold their

intellectual property rights, and perhaps there are
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sone licensing issues involved there, particularly
si nce busi ness software often invol ves changi ng that
very copyrighted work in the process of using that
sof t war e.

There is room to |icense what kinds of
creative uses one mght make that would actually
change the software. But the sinple reason that they
have sold the software is they have sold the tangible
medi um

It isasingle paynent. It'sunlimtedin
terms of time. There is noright for themto ask for
the return of the disk on which it was distributed and
is essentially a consunmer good.

It is a sale, and the copyright owner
cannot sinply convert the sale of a tangi ble medium
that contains a copy, or that is a copy, because of

the contents, convert it into a license sinply by

saying that it 1is so, particularly not in a
nonnegoti able, "You're stuck with it, we hid it
somewhere where you won't see it until it's too late

to do anything about it.
The inplication from rights holders

reliance on Adobe here is the assertion that they may

i npose upon retailers |licensing agreenments which

restrict or prohibit the rental of audiovisual works
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or limt the use to a single view ng, or perhaps even
require registration at the supplier's website in
order to obtain the authorization to engage in
subsequent use.

Section 109 makes it patently clear that
rental of alawfully owned copy of an audi ovi sual work
islawful evenif it is conpletely against the will of
t he copyri ght owner.

VSDA supported litigation to stop the
circunvention of CSS copy protection systens. e
support the use of laws and technology to prevent
unl awf ul copying, but we do not support the use of
technol ogy to prevent the "unaut horized but perfectly
| awf ul use.”

Where the use is one of right, as in the
case of Section 109, a right of the owner, not an
exception or a defense to an infringenent action, we
vehenent|y oppose the use of technol ogy to circunvent
that right.

VSDA does not assert that the DMCA nust be
reopened or revised so long as the basis for a
recommendat i on agai nst change is that the first-sale
doctrine and Section 109 apply with full force to
copies lawfully made through digital distribution.

| f, however, copyright owners insist upon
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using their congressionally granted copyright
nonopolies as |leverage to restrict conpetition anong
di stributors and retailers, to avoid Section 109, and
to capture the identities of all the owners or users
of lawfully nade copies, VSDAw || be front and center
in support of any legislation necessary to prevent

t hose ki nds of abuses.

Thank you very much

MS. PETERS: Thank you.

"1l start the questioning at the other
end. Marla, do you have a question?

MS. POOR:  No.

MS. PETERS: Ckay. How about Jesse.
While you're thinking of a question, Mrvin, ny
under standing of what you're adding to the issue of
the reproduction right is the performance right, that
if I basically have "purchased a di gital downl oad" and
sonehow this Boucher |egislation were enacted and |
were going to basically forward and destroy, it's not
just the reproduction right that's inplicated but
because |I'm basically transmtting that work to a
menber of the public, it's also the public performance
right.

MR. BERENSON: Qur contention is that
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downl oad or not, if there's a transm ssion, the public
performance right is inplicated along wth other
rights.

It would be ny concern that if one were to
sonehow interpret Section 109, or basically change
Section 109, to elimnate this right with respect to
digital transm ssions, then sonmehow the public
performng right would be inplicated by that.

W maintain that it should not be but we
don't want any interpretation in any way, shape, or
form that it would be. That is basically our
posi tion.

To answer your question directly,
basically “yes.” Using the exanple that John gave
before, if you buy that CD, in whatever formit takes,
you say you have the right to do whatever you want
withit. Wll, not really. You cannot take that CD,
or whatever form it takes, and perform it in a
restaurant. That is a different right that is
i npl i cat ed. You don't get all the rights with the
pur chase. Okay?

Again, all I'm saying is from BM's
perspective  of this is we don't want any
interpretation of Section 109 to say if there is any

change, and we don't think there should be a change,
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that the public performng right would be inplicated
in such a change. That's all.

Agai n, we share basically the comrents of
t he copyright owners who say there is no need for a
change right now. | think it would be harnful. I
think there's a big difference when one is taking a
singl e copy, a tangible copy, and saying, "Susan, |I'm
going to givethis as agift toyou.” O, "Susan, you
want to buy this?" Sonmeone sitting at a conputer
clicks and one mllion or athousand copies go zi ppi ng
right out. | nean, there's a big distinction that is

made between e-commerce and hard copies.

V5. PETERS: But back it up. Take the
Boucher bill and basically you are going to have to
erase. Let's assune that no matter what there is
technol ogy that basically says only one goes forward
and as it goes forward, it w pes out what's on your
conput er.

You are still arguing, though, that in
doing this the performance right is inplicated. In
other words, it's dimnished in sone way.

MR BERENSON: Yes, if that would be
permtted. In other words, if that transm ssion woul d

be exenmpt from performng rights, yes, it certainly
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woul d have an adverse effect.

MR,  CARSON Explain to us how that
transm ssion constitutes a public perfornmance.

VR, BERENSON: Ckay. This is step by
st ep. Ckay? "1 try. When you |ook at the
copyright lawitself, you have the definition of what
a “performance” is: in other words, a performance to
the public, not the normal circle of famly and
friends.

Then you have a “transm ssion.” Wen you
| ook at the definition of transmt, basically the
Copyright Act provides that to transmt a perfornance
is to communicate it by any device or process whereby
i mges or sounds are received beyond the place from
whi ch they are sent.

Once you have this transm ssion, that

i ncl udes a public perfornmance, if it isto the public,

if it is not truly a private transm ssion -- such as
if |1 send Susan an e-mail, that's a private
transm ssion. If I could give it to anyone, if |
could sell it, there's a commercial aspect to it and

it becones public in and of itself.
"1l just take it one step further, if |
may, with respect to the WPO copyright treaty. The

nmere making it avail able constitutes a communi cation
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to the public. When the United States basically
altered or nodified its copyright law so it could
adhere to the WPO copyright treaty, we said our |aws
are in conformty.

Vell, the conmunication to the public
right equals, inour mnd, a public performance right.
The nere making it avail able to soneone constitutes a
publ i c performance — a comruni cation to the public --
whether it's pull technology or push technol ogy. If
it's there, the WCT says it is nade avail abl e and t hat
equal s communication to the public. | don't knowif
|"ve helped you in this or not.

MR CARSON. So | may downl oad the file
fromsone website but | nmay never actually play it and
hear it. That's still a public performance?

MR. BERENSON:  Yes.

MR. CARSON: You realize howintuitively
that seens to be absolutely wong?

MR. BERENSON: You want to know sonet hi ng?
It nmay be intuitively wong to soneone but there's
case law on it. You have a transm ssion as an ex-
anple. There's a public performance when, let's as-
sune, a network, or let's say ABC, transmts its sig-
nal up to a satellite, down to a station. That

station then takes that signal and transmts it out

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

201

locally. No question, two separate public perform
ances. Although effectively it's one, they are two
separate public performances: one to the station and
a second to the audi ence.

Additionally there i s nothing anywhere to
require that the transm ssion be heard. In theory if
soneone never |listens to ABC, it is still a public

performance. There's a public performance that takes

pl ace.

You don't have to hear it. It could be in
conpressed time, real tine. It doesn't make a
difference. It may be intuitive in your mnd to say,

"Hey, sonething's not right there.”

Realistically there's a public perform
ance. \Wat the value is, that's a separate issue.
We're not discussing value here. W are discussing
that there is a public perfornmance.

M5. PETERS: Wiy don't | start it. | was
just going to ask you a question, Ms. Horovitz. Do
you sell digital downl oads? Do you meke digital
downl oads avail able to your customers?

V5. HOROVI TZ: The retailers, yes, are
actively engaged with record conpani es who are mnaki ng
their content available as a digital downl oad.

MS. PETERS: kay. When you are doing
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that and you are making it available, it's not of
perfect quality if it's not acceptable. You nentioned
the word "returns.” How does that play out?

M5. HOROVI TZ: W don't know yet and it's
a real concern that that |anguage in the EULA about no
warrantability. W have real concerns that you as a
custoner are going to go back to ne as the retailer
and say, "Hey, | tried to dowload this thing." Be-
lieve ne, we're spending alot of tinme. Everybody is.

| nmean, | don't want to characterize the
record conpani es as not bei ng concerned about this or
t he DRM conpani es or any of themyet because everybody
i s spending an enornous anount of tine and energy in
trying to make this stuff plug and play and work wel |
and seam essly every single time for the consuner, but
it doesn't yet.

The retailers have a | ot of concern that

you think you' ve bought it fromne. You're going to

conme back to ne and say it didn't work. | need the
flexibility. 1 need to be able to nake it right for
you.

MS. PETERS: But nobody to date has had a
probl em so they haven't cone.
M5. HOROVI TZ: Ch, that's not correct.

There's a lot of e-mails flying back and forth online
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about, "I can't get thisto work."” | have a conmittee
of people at the stores whose conpanies are, in fact,
offering this stuff. | would submt to you that a
hefty percentage of the actual purchases going on
right noware inside the industry tryingto seeif, in
fact, we can all get them to work on our different
conput ers.

M5. PETERS: 1'Il ask the record conpany
sonething simlar later.

Jesse.

MR. FEDER: M. Klein, you indicated
concern that the copyright industries are noving
towards a pay-per-play world. Cearly that is a new
busi ness nodel that some content conpanies are trying
out . If there is acceptance of this in the
mar ket pl ace, what's the probl enf?

MR. KLEIN. Well, the problemis howit's
acconplished, I think. As Pamela was indicating, if
you have to buy this every time you have lost the file
i n your conputer or a tape, whatever, you have a ri ght
to make those copies. | mean, in your hone. That's

what Betamax said, for nonconmercial purposes.

MS. PETERS: For time-shifting purposes.
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MR. FEDER: For tinme-shifting purposes.

MR.  KLEIN: Vell, time-shifting was a
noncomer ci al pur pose. It wasn' t the only
noncomrer ci al purpose that the court pointed to. It
said any significant non-infringing use for
noncomrerci al purposes, one of which was tine
shifting.

MR. FEDER: Does it identify any others?

MR.  KLEIN: It said you can't identify
t hem now because we don't know where the technol ogy is
goi ng. If you look at the court opinion, it does
anticipate there may be others that we don't know now.
Renenber, that case is 15 years ol d.

MR, FEDER: In the intervening 15 years
have the courts found any other instance other than
time shifting?

MR KLEIN: | can't answer that. | don't
know. | don't recall any. I"'m not saying there
aren't any. | just off the top of ny head have not
followed it up recently. | should have probably been
able to answer that question but |1'm a recovering
| awyer in the “12-step prograni so | don't keep up
withit.
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MR- M TCHELL: If I could, I would liketo
take a stab at that particular angle. Maybe by a sort
of segue into it, M. Berenson had been naking the
di stinction between a privat e one-on-one comruni cati on
as not being a public performance, if | wunderstand

that correctly.

MR. BERENSON: | didn't go that far

MR. M TCHELL: Ckay.

MR. BERENSON: I was just wusing the
exanpl e that there are private perfornmances. Ckay?
| didn't define exactly what a private performance is.
Again, you take the normal <circle of famly and
friends. If soneone is distributing comercial
copies, that's not going to be normal circle of famly
and friends.

| nmean, again, if you're going to take
that one copy that everyone is pointing there and you
want to nake a gift of it, you can nake a gift of that
one. You can't nmke 100 gifts of that one.

MR. M TCHELL: Not according to EULA

MR. BERENSON: No, but you can't nake 100
gifts of that even in the physical world. You can
only give that one to soneone. You can't press a

button and, poof, there's 100 of them You're going
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to have to go buy themto give as gifts.

MR. M TCHELL: Were | was going with that
is that if there are circunstances in which the
transm ssion from one person to one person is not a
public performance, if it is sinply that one
transm ssion fromone person to one person, if that's
the case, then | think there's a question as to

whet her there is a Section 106 right and a private

performance if that's where we're heading. [|'m not
sure.

MR. BERENSON: | don't think I'm heading
there. Let nme say, | know |I'm not heading there.

MR. M TCHELL: Com ng back to the question
of interesting cases, | don't have the site but we had
it in our witten coments, a case of a court
recogni zi ng that actually using a chem cal process to
lift an i mage fromone medi umand place it on anot her
tangi ble nmedium was not an infringenent of the
reproduction right.

Leavi ng asi de where we stand on the issue
here, | think nost | awers would agree that there is
probably sonme judge out there sonmewhere who woul d t ake
that and say isn't a forward and delete actually is

acconpl i shed sinmultaneously not by a system of trust
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me, | did it, but actually enploying a forward and
del ete technol ogy that does this automatically.

It's not avery bigleapto say if you can
use a chem cal process to lift a copyrighted i mage and
put it on sonmething else, that you can use a
technol ogical nmethod to essentially [ift the bits in
a virtual sense and place them on another tangible
medi um

From the retailer's standpoint, the
forward and del ete concept, while we haven't taken a
real position on the Boucher approach, |ooking at it
froma pure efficiency standpoint, if we think of a
| ocal library |l ending or arental transaction, perhaps
there's a concern on the one hand that we heard this
norning that one library can essentially have the one
virtual copy and mllions of people access that.

But if inreality we have one |ibrary that
may have several copies that are virtual copies and
only one real one but there's a check in and check out
type of process so that no nore than the ones they
paid for are loaned out in the virtual world or
checked back in.

O in the situation of video rental where
a

video retailer could pay for 20 copies of that video
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and nove those around with a rental transaction as
they do today but, in effect, they are checking in and
checking out or in a strictly downl oad forward and
del ete type situation

Time Warner, for exanple, indicated that
if the system were perfected, they m ght consider
this. It makes | ogical business sense that if you
were goingto allowa retailer to downl oad copi es t hat
they can inplenent a forward and del ete technol ogy
with, that instead of having to downl oad 100 copies
for your store, you downl oad one and have a counter in
whi ch you' ve paid for 100 countdowns or however t hat
situation is resol ved.

The beauty of it is we gain sone
efficiency, less clutter in hard drives, a |lot nore
efficient distribution system Again, that is a
busi ness nodel aspect. One of the concerns we cone
back to, though, when we tal k about busi ness nodel s,
when the one business nodel is selected at the
copyright nonopoly | evel, thereis noreal opportunity
for the market to figure this out.

| think it was M. Adler this norning who
was indicating the desire to have nunerous business
nodel s out there conpeting. If we take the nusic or

video industries, and we have five, four, six,
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depending on what day of the week it is, | guess,
conpani es that control about 85 percent or nore of the
mar ket, yet we have thousands of retail ers anong NARM
and VSDA nenbers control ling about 85 percent or nore
of their respective markets, a | ot nore opportunity
for nmore business nodels to actually get out there and
conpet e.

The | ease nodel that was given is,
What's wwong with a |ease? W do that every tine."
The lease is typically fromthe retailer, the auto
sal es person, who is using that as a creative way of
conpeting with the manufacturer's nodel of selling and
query how much woul d you pay for a newcar if you were
prohibited fromreselling it.

If there is no resell value in that car,
there are probably going to be fewer new aut onobil es
made and they are going to be a | ot cheaper. Again,
it's not a copyright issue but to use that nodel, as
| ong as there's choice, NARM and VSDA nenbers --
| should confess |I'm counsel for NARM so |'m under
that water a little bit -- we don't have too nuch of
a problemwith pay for a play if that is a real option
where the person can buy the CD or if they want a
limted playtinme that m ght be an option at a | ower

price. Wen that is selected by a copyright owner as
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the only way, we see that as a direct circunvention of
Section 109 rights.

MS. PETERS: Susan, you wanted to junp in?

MR KLEIN: | have been inforned and if,
infact, youlook at the 9th Circuit's decision in the
Rio MP3 case, that held place shifting was a
noni nfringi ng use, not just time shifting. That was
fairly recent.

MS. PETERS: That's right.

MR. KLEIN: The other thingis | just want
to get back to M. Berenson's conment. Wen you rent
a video and you watch it, does that not sonehow

inplicate a performance right? No.

MR BERENSON: Not at all.

2

CARSON:  Public performance.

MR. KLEIN: Public performance.

M5. MANN. May |? Because | think there
are a nunber of things that have come up here that |
think I would like to respond to. I want to make
clear, though, for the benefit of the panel and for
any press that are in the roomthat neither Marvin nor
| represent record conpanies. People less famliar

with the industry may not recogni ze that.
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There have been a nunber of issues raised
that are grievances between retailers and recording
conpanies. A lot of stuff has been put out there. In
ny view, virtually none of it has anything to do with
Section 109.

For exanpl e, the exanple that M. Mtchell
gave of an opportunity that m ght arise for aretailer
to download one copy of a work under |icense to
di stribute 100 copies is a business relationship that
you can conceive of happening but that doesn't have
anything to do with the first-sale doctrine as such.

It is exactly the kind of thing that the
industry is going to struggle with as we try to find
new and innovative ways to nmake technol ogy work for
commerci al users of our works which is what some NARM
and VSDA nenbers are becomng as we deal wth
downl oads and end-users of our works.

| would also like to kind of focus the
di scussion as our esteened colleague, Professor
Sout hwi ck, always tells me when the discussion goes
awy.

Let's take a | ook at the statute. Inthis
case, let's not look at the statue but let's | ook at
the text of the Boucher anendnent. W have been

tal ki ng about the Boucher anendnment today as though
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this forward-and-delete technology was part of the
proposal. It is not.

The Boucher anendnent was not enacted by

Congr ess. | think everyone will agree with ne --
however you want to say it, it was defeated or it
wasn't taken up -- it was not approved, we can agree

that there's a world of difference between a bill
i ntroduced and one enact ed.

This was a bill that was introduced. It
got sonme airing. It was not enacted. The | anguage of
t he Boucher anmendnment as it was described at the tine
of that venting was defended on the grounds that we
coul d use the honor systemto do this.

| will say there were many nenbers of
Congress, in fact nost, who said that doesn't really
pass the red face test. Now we're comng in here and
we' re hearing about forward-and-del ete technol ogi es.

"1l say again you guys ontheretail end,
you think you' ve got problems with people who can't
ef fectuate downl oads. What are your customers going
to do when they forward sonething to G andnma and the
copy on their hard drive di sappears?

W don't see that the -- | nean, |ook at
Napst er . People want to share. People want to

propagate. That's the reality that we' ve got to deal

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

213

with in the market place. That's the e-commerce
t hi ng.

| asked around and consuners are not
asking for forward and delete. | think what that does
is get us the excuse for the Boucher |anguage. 1'lI
say, okay, let's talk about putting forward/delete in
here and having the fol ks who want it inplenented pay
for it.

That's anot her issue. How nuch does this
forward and del ete technol ogy cost? Wen we as mnusic
publishers, and these are the guys | represent, our
royalty on a download is a little nore than seven
cents.

W went to fol ks and we said, "How do we

protect this stuff if we are going to do it oursel ves.

How would we do it?" They cane to us wth
t echnol ogi es. Not forward and delete because we
weren't interested in that. W were |ooking at
sonething that would inhibit copying. An access

trigger that would al so have a copy protection. W
were told it would cost 25 cents a transacti on.

Wl |, what econom c sense does that nake
when your paynent is seven cents? The mandate here is
to |l ook at electronic commerce and the interplay with

new t echnol ogi es.
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Let's not just say that this is good as a
matter of |aw and good for electronic comrerce if we
don't have a clue really what it is we're talKking
about. That's before you get to the i ssues of whet her
this technol ogy woul d work or not.

You know, Gary, we're not talking about
pi racy. | didn't use the word piracy once in ny
statenent. We're tal king about el ectronic conmerce.
| don't think your guys are pirates. W' re not
tal king about piracy. W really want to make this
work. We are struggling with nmaking this work.
guess |'ve ranted enough.

MR. M TCHELL: If I could just junp in
here. In terns of clarifying the retailer position,
retailers, | think, are affected as much, and nany
retailers would say nore than the copyright owners
when there is piracy. Any part of copy is a potenti al
| ost sale to the retailer

It was curious that NMPA had indicated
that it was inpossible to do business with entities
who give nusic away free. M note here, I'Il indicate
attorney/client conmunication, disclosure is |like
record conpani es who gi ve away thousands of --

M5. MANN. It's their property.

MR. M TCHELL: Royalty free, | m ght add.
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M5. HOROVI TZ: | think John is just making
the point that retailers live with alot of free music
in the environment around them That's all.

MR. M TCHELL: That's the point.

M5. MANN. W don't al ways get paynent on
free goods either. That's sonething we deal with.
But the point is that is part of our own pronotion in
our industry that we as rights owners control

That' s not Napster where sonebody else is
creating a "business nodel" that derives -- |et's hope
fromny lips to God's ears -- that we find a way to
make that work because consuners want it.

You know, | hear you but we can't confl ate
all this into a discussion of Section 109 and first
sale. Some of these issues are just out there.

MR M TCHELL: | do want to clarify that
retailers or not for that reason calling for a "trust
me. | really did delete it when | forwarded it" type
of perm ssion which we believe because of the
difficulty on policing, that really makes it a
nonstarter, although as has been noted --

MS. PETERS. Stephen King found that out.

MR M TCHELL: Yeah. It's the kind of
thing that can already be done in terns of copying.

Who is out there really policing the copies that you
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may nake.

| do think one of the things we retailers
do want to make clear is that if forward and delete
technology is inplenented, even if it's by perm ssion
of whoever has to give those perm ssions, that copy
t hen becones a | awful |y made copy.

First-sale doctrinerights still apply to
that copy and if they downl oaded it onto their CD and
want to sell it on the street corner, they have a
perfect right to do that. That is, | guess,
essentially the point we want to clarify.

MS. PETERS: Marvin and then I'I1 let Jeff
ask a question.

MR. BERENSON: | just wanted to call
attention to everyone in the room | don't know if
anyone has seen Dil bert.

MS. PETERS. Actually, | got it fromBM.

VR. BERENSON: I have a funny feeling.
kay. Really, | think it's pertinent to our discus-
sion here. Three enployees are sitting around the
| unch room and one says, "All nusic on the Internet

shoul d be free. Artists could make noney fromdigital

tips.” Next cell. Soneone walks in. "Geat idea.
W'll do the sane thing here with the engineers.”
Next cell. "Have you ever noticed that ny ideas are
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only brilliant when applied to other people?"

This is what it's all about. | mean, give
it away and let everyone -- in any event, | just
wanted to call it to your attention. That's all. |'m

sorry you already knew about it.

MS. PETERS:. This norning when | cane in.

V5.  MANN: If Jeff doesn't have a
guestion, | have one nore thing on my rant list and it
will be very, very brief.

MR.  JOYNER You answered ny question
during your --

M5. MANN. Just a little point.

MS. PETERS: Go right ahead, Susan.

M5. MANN. [|'Il be very brief. Just back
to nmy Professor Southw ck exanpl e about reading the
statute. W all need to take a |ook at Section 109
because one thing that has not been nentioned, to ny
personal astonishnment, in this entire discussion is
t hat Congress has | ooked i n essence at “digital first-
sal e doctrine” three tinmes. Three tines.

Each time it has said, "Digital is
di fferent and we've got to | ook at putting sone brakes
onthe first-sale doctrine.” It didsoinrestricting
the comrercial rental of conputer progranms once, a

permanent feature of the statute, and in sound
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recordi ngs and nusic tw ce.

The features of the debate each tinme were
the particular vul nerabilities of these works to abuse
in the marketplace if the first-sale doctrine were
allowed to apply in force.

Maybe some fol ks should be a little bit
ci rcunspect about what they ask for. | mean, Congress
was very, very concerned with the advent of the
conpact di sk. This is when sound recording renta
rights came in. That provision was sunsetted.
Congress decided to renove the sunset provision
because it was convinced that rental of digital copies
woul d be a persistent problem

MR. M TCHELL: | feel conpelled to
respond. |'msorry, Susan. You say things that are
stinmulating. Retailers are very much i nvolved in both
of those decisions by Congress. Very closely
af fect ed.

On the sound recording end, | think it's
really inportant to note here that the initial
exception had nothing to do with digital rights. W
were tal king about cheap old cassette tape players.
W wanted to prevent people from renting an LP or
maybe anot her cassette to make a copy. That was a

concern there.
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| think it's critical to note here if
we're going to talk about digital, it has nothing
against digital per se. Wth the software there was
a clear distinction. Kids can still rent N ntendo
ganes and other cartridges and things where the
possibilities of really -- the idea that you are goi ng
to rent a $500 WordPerfect programor sonething for a
night and copy it and return it is sinply not really
exi stent in the video gane departnent.

Can copies be made illegally? Yes, they
can, but Congress made the decision there that little
bit of | eakage wasn't enough to put the skids on the
broader distribution that we now have through our
sell -through stores as well as through video rental
stores.

The rental right is alive and well in al
kinds of digital nmedia. And in other countries even
where the copyright owner has that rental right, they
have actually allowed retailers to rent CDs, nusic CDs
wi t hout really any adverse affect. It's not really so
much a digital issue as to how do we nmake sure that we
sinply don't allowthe illegal copies to proliferate.

M5. PETERS: kay. W need to nove on.
| want to thank this panel. It was very lively. You

woke us all up. If we could bring up the next panel.
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Thank you very much

MR. M TCHELL: My | ask that the two EULA
agreenents you referenced be entered into the record.

MS. PETERS: Let's start with our fourth
panel . W have Prof essor Peter Jaszi representingthe
Digital Future Coalition. W have Seth Greenstein
representing the Digital Media Association.

W have Steve Metalitz representing a
wi der range of copyright owners; American Fil mMarket -
i ng Associ ation, Association of Anmerican Publishers,
Business Software Alliance, Interactive Digita
Sof tware Associ ation, Mtion Picture Association of
Anerica, National Misic Publishers' Association, and
Recording Industry Association of Anmerica, many of
whom are al so appearing on their own behal f.

W have Dan Duncan with the Digital
Commer ce Coalition and Carol Kunze with Red Hat, Inc.

Let's start with you, Professor Jaszi.

PROFESSOR JASZI: Thank you. Thank you
very much

As you nmentioned, I'mtestifying today on
behal f of the Digital Future Coalition which consist
of 42 national organi zations representing a wi de range
of for-profit and nonprofit entities.

Cur constituents i ncl ude educat or s,
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tel econmuni cation industries, libraries, artists,
sof tware and har dwar e producers, archivi sts,
scientists. DFC constituent organizations represent
both owners and users of copyrighted materials.

Thus, the DFCis strongly conmmitted to the
preservation and nodernization in the digita
environment of the limtations and exceptions that
have traditionally been part of the fabric of the
United States copyright |aw

It's our conmon convi ction that a bal anced
copyright system is essential to secure the public
benefits of both prosperous information comerce on
t he one hand and a robust shared culture on the other.

In particular, fromits inception in 1995
the DFC has advocated the updating of the so-called
first-sale doctrine as part of any conprehensive
efforts to bring copyright into the new era of
net wor ks digital comunicati ons.

In the 105th Congress the DFC strongly
supported HR 3048 introduced by Congressnman Rick
Boucher to i npl enent the WPOtreaties. As | know you
have been discussing it already, HR 3048 woul d have
applied first sale, and | quote, "Woere the owner of
a particular copy or phonorecord in a digital format

| awf ul |y nmade under this title perforns, displays, or
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distributes the work by neans of transmission to a
single recipient if that person erases or destroys his
or her copy or phonorecord at substantially the sane
time."

This proposal, |ike the underlying issue
addresses, remains highly rel evant today. First sale
is a venerable doctrine that has long played an
inportant role in balancing the private nonopoly
interest in information with the public interest in
the circulation of know edge.

Hi storically the first-sale doctrine has
fostered a wide range of public benefits from great
research libraries to secondhand book stores to
nei ghbor hood vi deo outl ets.

More broadly still the doctrine has been
an engi ne of social and cultural discourse permtting
significant text to be passed fromhand to hand within
exi sting or devel oping reading communities.

Today at the beginning of the digital era
the cultural work of the first-sale privilege is by no
means conpl ete. | mportant as private nonconmerci al
i nformation sharing has been in the anal og i nformati on
environnment, it has the potential to becone an even
nore powerful force for progress in years to cone.

In this respect, as in others, we should
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strive to harness the capabilities of the new
technol ogy rather than to deny them If we wish to
pr onot e public respect for copyri ght | aw s
restrictions on piratical and other w ongful
reproduction of protected works, we should take care
to avoi d over extending that |law s reach.

Not hi ng breeds disrespect for |aw nore
surely than prohibitions that unnecessarily penalize
i nformation practices in which consuners routinely and
i nnocent |y engage.

The amendnent to Section 109 proposed in
HR 3048 was designed to acconplish this result, that
of updating the first-sale doctrine, wi t hout
conprom sing the control over distribution of
copyrighted works that rights holders traditionally
have enjoyed and shoul d continue to enjoy.

Specifically, we note that the proposa
woul d apply only where there has been an initial
di stribution authorized by the copyri ght owner. Thus,
it would provide no shelter to those who traffic in
unaut hori zed digital copies.

It would apply only where the rights
hol der has chosen to make a distribution of copies or
phonorecords rather than to nmake a work avail able

excl usively by nmeans of performance or display.
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Thus, proprietors wi shingto nake nmateri al
accessible to consuners over the Internet while
retai ni ng maxi mum control over it could achi eve that
end by enploying, for exanple, stream ng technol ogy.

Finally, it would apply only if the person
i nvoking the privilege deletes the copy of the work
fromthe menory of his or her conputer system Thus,
t he proposal woul d not i nmuni ze i ndi vi dual s maki ng use
of various peer-to-peer sharing technologies from
whatever liability they m ght otherw se incur.

Nor woul d the proposed anmendnent create
significant new enforcenment problens for copyright
owners, this being an objection that was repeatedly
voi ced during the deliberations that led up to the
Digital MIIlennium Copyright Act.

Det ecti ng unaut horized transm ssions of
copyrighted works i s an i nevitabl e and necessary first
step in any enforcenent effort involving the I nternet
and such detection would be no nore difficult if sone
of those transmissions were, in fact, potentially
privileged by virtue of an anmended Section 109.

If copyright owners object to being
required to show the absence of first sale in
connection with proving a claim for Internet based

infringenent, the burden of denonstrating that the
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copy previously acquired by the person making the
transm ssion was, in fact, erased or destroyed m ght
fairly be assigned to whoever is claimng the benefit
of the privilege.

Now, the legislative proposal j ust
outlined ains to clarify the applicability of the
first-sale privilege to digital transm ssions. In
addi tion, however, the DMCA itsel f as enacted puts at
risk the traditional first-sale privilege as it
applies to the redistribution of physical copies and
phonor ecor ds.

In the anal og environnent, first sal e has
flourished because transferred copies have been as
accessible to the person receiving themas they were
to the person passing themalong. Now first sale is
threatened by copyright owner's use of t he
t echnol ogi cal neasures whi ch new Secti on 1201 provi des
| egal and | egal sanction and support for.

Thus, for exanpl e, t he copyri ght
i ndustries appear conmtted to the inplenentation of
second | evel access controls. That is, technol ogical
nmeasures that control not only how a consuner first
acquires a copy of the digital file but also what
subsequent uses he or she may nake of it and on what

terns.
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I f a sinple password systemor encryption
device were used to frustrate the exercise of the
first-sale privilege by consunmers, any attenpt to
override that technol ogi cal nmeasure coul d be severely
penal i zed under the DMCA.

I f the potential threat that technol ogi cal
nmeasures posed to first sale is as great as the DFC
bel i eves, we woul d advocate at a m ni ruman anendnent
to Title 17 stating that no relief shall be avail abl e
under Chapter 12 in connection with the subsequent use
of a particular copy or phonorecord that has been
lawfully sold or otherw se disposed of pursuant to
Section 109(a) hereof.

That would nake clear that the general
policy of Section 1201(c), which preserves rights,
renedies, limtations, and defenses to copyright
infringenent, applies with full force to first sale.

In the same connection we note that the
Section 117 privileges of purchasers of copies of
sof tware prograns, although formerly preserved under
the DMCA, are equally at risk from the use of
t echnol ogi cal protection nmeasures.

The software consuner's rights to adapt
pur chase prograns and prepare archival copies of them

were deenmed essential in 1980 when what anpunted to
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the final conprom se of the 1976 Copyright Act was
adopted at the suggestion of the CONTU conm ssion.

Current software industry practice suggest
that at | east sone vendors will take advantage of new
technologies and the |egal support that the DMC
affords themto Iimt the effective scope of Section
117.

In addition, recent case l|law nay have
deprived the Section 117 exenptions of much of their
practical force. Recent controversial court decisions
i nvolving so-called RAM copying suggest the use of
conput er progranms by purchasers may now be |egally
constrained in ways that Congress did not anticipate
in 1980.

The DFC believes that the current study
shoul d consider ways to restore the vitality of the
Section 117 exenptions in |light of these subsequent
devel opnent s.

One such nmeans woul d be to adopt | anguage
contained in both S 1146 and HR 3048 as introduced in
the 105th Congress stating that it's not an
infringenent to make a copy of a work in a digital
format if such copying is incidental to the operation
of a device in the course of the use of the work

otherwi se | awful under this title.
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Finally, we are concerned about the use of
terms i ncorporated in so-called shrink wap and cl i ck-
thrulicenses to override consuner privileges codified
in the Copyright Act such as the Section 109 first-
sale doctrine or the Section 117 adaptation and
archiving rights.

The report on this study forwarded to
Congress pursuant to Section 104 of the DMCA should
address additional neasures that may be necessary to
update first sale, to make exi sting and updated first-
sale principles neaningful, and to preserve the
Section 117 exenptions.

Li kewi se, we hope that the report wll
recommend new | egislation, perhaps in the form of
amendnents to Section 301 of Title 17 that would
provide a clear statenent as to the supremacy of
federal |aw providing for consuner privileges under
copyright over state contract rules which mght be
enpl oyed to enforce overriding terns and shrink wap
and click-thru |icenses.

The DFC strongly believes that the issues
to be addressed in this study are critical ones to the
future of U S. copyright law. The Copyright Ofice
and NTIA have a rare opportunity to shape the

devel opment of intellectual property in the new
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information environment. The nenbers of the DFC | ook
forward to benefitting fromyour |eadership.

MS. PETERS: Gkay. Thank you.

MR.  GREENSTEI N: M/ name is Seth
G eenstein and on behalf of the nore than 70 nenbers
of the Digital Media Association, or DIMA, | would
like to thank you for the privilege of testifying in
support of adapting existing copyright |aws and
principles to acconmpdat e the needs of e-conmerce and
di gital nedia.

DiMAis atrade associ ation that advocates
the i nterests of conmpani es that build newtechnol ogi es
and busi ness nodel s for webcasti ng and mar keti ng audi o
and audiovi sual content over the Internet. Qur
menbers include prom nent Internet nusic and video
retailers, webcasters, and developers of Internet
medi a delivery technol ogy.

Anong our core principles, we support
reasonabl e conpensation to the creators for their
wor k, but we al so support fairness to consumners.

Anot her of our core principles is that we
like to see the law applied in a way that is
t echnol ogy neutral and nmedi a neutral. 1n other words,
| ooki ng nore at the idea of the | aw, and howit shoul d

be applied to the digital context equally with the
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current expressions of the | awthat have been enacted
with respect to the physical world.

Sonmeone mi scharacterized DiMA's goal in
this proceeding as being the creation of broad new
rights for online conpanies but, in fact, the opposite
is true. What we seek is to preserve and extend
hi stori cal doctrines that apply to physical nedia al so
to digitally-delivered nedia.

Failing to evol ve t hese exi sting doctrines
into the digital environnment would, in fact, unfairly
expand the rights of copyright owners beyond the
borders of copyright that have been recognized for
nore than a century.

VWhat Di MA is seeking here was expressly
cont enpl at ed by t he Decenber 1996 WPOtreaties. They
explicitly state that it is appropriate to extend and
expand into the digital world the existing exenptions
and limtations in copyright |aw.

In the Digital MIIlennium Copyright Act
Congress enacted maj or new protections for copyright
owners in the digital environnent, but by taking care
of copyright owners they did only half the job. Now
it's time for Congress to extend into the digita
worl d the existing copyright |aw protections for the

benefit of copyright users and consuners.
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W first made these points in a June 1998
hearing on the DMCA before the House Conmerce
Subcommittee on Tel ecommuni cati ons, Tr ade, and
Consumer Protection.

W, therefore, were grateful to Congress
for mandati ng the Section 104 study and for appointing
as co-equal authors of the study both the Copyright
O fice and the NTIA the agencies that are devoted to
preserving copyright law and pronoting electronic
comer ce.

Qur comments and reply comrents expl ored
these issues at great |length, specifically the issues
of first sale, tenporary buffer copying, and archival
copying for digitally delivered nedia. Wat | would
like to do here is to explode sonme of the nyths that
have been spun by commenters who contend that no
change to the law is appropriate or necessary.

First, the first-sale statute should
permt the transfer of possession or ownership via
digital transm ssion of nmedia that have |lawful |y been
acquired by digital transm ssion.

This common sense result is clearly in
keeping with the first-sale doctrine itself whose
pur pose, as Regi ster Peters rem nded us this norning,

is in part to prevent copyright owners from
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restricting alienation or transfer of copyrighted
wor ks for which the copyright owners have once been
conpensat ed.

Some comenters appear to contend that
consuners who lawfully acquire electronic books or
musi ¢ via di gital downl oadi ng shoul d not have a first-
sale privilege. This, in ny view, constitutes a
radi cal expansion of copyright principles.

When | buy a book or CD currently if | no
| onger want it or need it, |I can sell it or give it
away Wi t hout any further interference by the copyri ght
owner. For electronic commerce to succeed, consuners
require and deserve at |east the sane value and
flexibility that they have cone to expect when they
have purchased physical nedi a.

As a matter of econom c and public policy
the first-sale doctrine should continue to exist
regardl ess of whether | acquire that book or CDin a
physical formor | download it as bytes to ny hard
drive.

Sone conment er s obj ect that i npl enmentation
of first sale for digitally-delivered nedia
necessarily inplies that for sonme period of time nore
t han one copy or phonorecord will be in existence.

This argunent really begs the question,
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doesn't it? The issue is not whether the first-sale
statute as it is witten today literally permts the
maki ng of a second copy in order to facilitate the
transfer, |oan, or resale.

The i ssue is whether the | aw shoul d adapt
to accommodate the doctrine to apply to digitally-
delivered nmedia. Unless the | awevolves to all ow sone
copying in furtherance of first sale, consuners who no
| onger want nedia that they have acquired woul d have
no choi ce. The choice that is left to them is
basically that they would have to sell their hard
drives in order to sell the works thenselves. It's a
ridicul ous result.

Wt hout naking a copy there is no way to
transfer ownership of a copy they have lawfully
acquired. If you want to copy it fromyour hard drive
onto a CD or sonme other nedia and then give it away or
resell it, well, you' ve nade a copy. The reproduction
right is inplied.

If you want to transfer it digitally to
soneone else and then delete it from your own hard
drive, you still have to nmake the copy. Consuners are
| eft with no choice unl ess we recogni ze that, yes, the
reproduction right is inplied but, no, it makes no

difference as long as there is only at the end one
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copy in existence.

There is no reason why a consuner who
el ectronically transmts a track to a friend and then
deletes it fromhis hard drive should be branded an
infringer. Wy should a consuner that copies a track
from the hard drive to a CD-R disk, sells it, and
deletes it, be treated as a | aw breaker?

Perhaps this is really the  basic
di fference between Di MA and opposi ng comenters. W
think the consumers should have the right to act
responsi bly in disposing of unwanted nusic or nedia
wi thout being branded as |aw breakers, thieves,
crimnals, or pirates.

Now, sonme of our opponents believe
consuners can't be trusted under the first-sale
doctrine to delete music that they transfer. Well,

this in ny viewis doubly ironic. Today when | sel

a CD, video, or book that | have already purchased,
nobody checks first to find out whether 1 have
retained a copy for nyself. A first-sale statute

woul d at worst be no different than the status quo.
The second irony is that, through the use

of digital rights managenent or other technol ogical

protection nethods, technology can ensure in the

future that only one usable copy or phonorecord
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remains after the transfer is conplete. Thus, D MA's
proposal and the Boucher proposal, in fact, would put
copyright owners in a nore advantageous position in
the future than they are in today.

| mpl enentation of “forward and delete”
technology is not a requirenent. | would like to
clarify that. It is merely one neans of inplenenting
first sale securely. There is no reason why a con-
sunmer that voluntarily deletes it fromhis or her hard
drive after transferring it to sonmeone el se shoul d be
branded as a | aw breaker.

Furt hernore, because it was rai sed on the
prior panel, | would |like to briefly address the issue
of whet her the public performance right alsois inpli-
cated in the situation where you transfer bytes to
soneone else and then delete them from your hard
drive.

In our view when you read the definition
of what it neans “to perform or display a work
publicly” in the Copyright Act, it states, "To
transmt or otherwi se communicate a performance or
di splay of the work.” When you are transnitting bytes
to a hard drive for recordi ng and subsequent pl ayback,
that is not transmtting a perfornmance or display.

That is transmtting a copy or a phonorecord.
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| f Congress had neant to say, "To transmt
or otherwi se communicate a performance or display
including a copy or phonorecord of the work," they
woul d have said so. They did not. Cearly the conmon
sense understanding that M. Carson was referring to
earlier is the one that was intended by Congress.

It is, of course, possible that a real
time transm ssion could be |listened to or perceived as
wel | as recorded and, in that case, yes, both the per-
formance and a reproduction right have been inpli cat -
ed. It is also possible for those to be inplicated
separately.

Finally, | do want to address the tine-
liness issue as to first sale. It's not premature to
address these i ssues now. In truth, these changes are
over due. Let me give you an exanple of how
uncertainty as to the Il egal status of first sale wll
i npede adoption of new features in business nodels.

Go to the Amazon.comsite today. You can
buy e-books and you can downl oad them  You can buy
musi ¢ and you can downl oad nusic there. Look around
the Amazon.comsite a little nore and you will notice
that for nost books, rnusic, and novies Amazon all ows
its custoners to sell their own preowned CDs, books,

nmusi ¢, and novies right there on the Anmazon.comsite.
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| f Amazon wanted to extend this customer
facility tothe resale of digitally-downl oaded copi es,
construction of the first-sale statute m ght prevent
them from doing so. It would, in effect, be a
perversion of the first-sale doctrine if the first-
sale statute were to enable copyright owners to gain
nore control over the subsequent resal e or transfer of
the copies of their works.

Wth respect to the two changes proposed
to Section 117, D MA strongly supports clarifications
on both of these points. Regarding the first, tenp-
orary buffer copies that are nade during the course of
stream ng audi o or video are nere technol ogical arti-
facts that are necessary to allow nedia transmtted
using the Internet Protocol to be perceived as
snoothly as radio or tel evision broadcasts are.

By the way, to clarify, we are not tal king
about uses of software which are al ready cover ed under
Section 117. W are tal king specifically, as to Di MA
Wi th respect to audi o and video.

These buffer copies that are nmade during
t he course of stream ng have no significance or val ue
apart from the performance itself. O course, we
woul d argue that these copies justifiably should be

protected under the fair-use doctrine. But as the
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stream ng nedia industry grows, so too does the risk
from extravagant clains of copyright owners that
tenporary buffer copies infringe their rights.

The ri sk becones even greater because any
| egal precedent that woul d be set concerning the fair-
use statute of these tenporary copies |ikely would be
set in a case in which publishers or record | abel s are
suing a rather blatant infringer who could not take
advant age of a fair-use defense, not in the cl ose case
where a solid fair-use defense could be nounted.

Therefore, we woul d propose that the type
of legislative clarification suggested by HR 3048, or
by t he Copyright Ofice with respect to nenory buffers
used in the course of distance education, should be
considered nore generally for Internet stream ng.

As to the second i ssue, consuners nay W sh
to make renovabl e archive copi es of downl oaded mnusic
and video to protect their downl oads agai nst | osses.
Despite the conveni ence of digital downl oadi ng, nedia
collections on hard drives are vulnerable. Wthout
the right to archive, technical failure such as hard
di sk crashes, virus infection, or file corruption
could render a purchaser's collection val uel ess.

Simlarly when consuners want to upgrade

to a new conputer or a nore capaci ous hard di sk drive,
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they need sone neans to transfer their collections
onto their new equi pnment. There needs to be a | egal
means to make archival copies of this data for such
| egitimate purposes. Therefore, D MA woul d al so sup-
port amending Section 117 to allow for digitally-
acquired nedia the right to make an archival or backup
copy.

Finally, all of these rights should apply
to “lawful” uses and copi es regardl ess of whet her they
are authorized by a specific copyright owner. This
formulation is the best way to preserve consuner
rights wunder fair use or consunmer rights under
exenptions with respect to private perfornmances, i.e.,
nonpubl i ¢ performances such as personal stream ng from
a | ocker service, and ot her exceptions and exenptions
under the Copyright Act.

Moreover, we also think that Congress
ought to consider whether particular nmass market
“click wap” license terns should be preenpted by
federal |lawso as to secure consuner's rights of first
sal e and archival copying.

Thank you agai n for your attention and for
this opportunity to testify. | would be pleased to
answer any questions you nay have.

MS. PETERS: Thank you. Steve.
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MR, METALI TZ: Thank you very nmuch. I
appreci ate the opportunity to present the views of the
maj or trade associ ations of the copyright i ndustry and
the 1,500 conpanies that they represent on the study
that's mandated by Section 104 of the DMCA

| have a prepared statenment and |I' mgoi ng
torefer to it but there have been a nunber of points
raised that | would like to respond to so if you'll
indulge ne in a few verbal hyperlinks fromny text,
woul d appreciate it.

Per haps the best thing to do at this point
in the late afternoon is to step back and ask the
guestion that Admral Stockdal e nade so fanmous. Wy
are we here? W are here because Congress asked the
Copyright Ofice and the NTIA to study. To study
what? To study the effects on two provisions of the
Copyright Act of three types of devel opnents.

Those two provisions are Section 109 and
Section 117. The three developnents are the
anendnents nade by the DMCA, the devel opnents of
el ectronic conmerce, and technol ogi cal devel opnents
both in existence and energent.

They didn't ask you to conduct a platonic
survey of the idea of the laws, as Seth has just

suggested you do. They gave you a very aristotelian
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task instead: to | ook at what has happened. Wat is
the reality on the ground, not  what m ght
t heoretically happen at sone point in the future.

W believe that if you followthis mandate
that Congress has given you, you'll find that the
effects on the two provisions of the three
devel opnents that Congress asked you to | ook at have
been benign and that they don't justify any changes to
ei ther of those provisions.

Now, many of the witnesses and submtters
have viewed this proceeding as providing a target of
opportunity i n which they can pronote ot her aspects of
their agenda. Sone of these have sonething to do with
Sections 109 and 117. Sonme don't. None of these
guestions are illegitimte.

If the Copyright Ofice and NTI A have a
|l ot of extra resources to devote to this study, |
think it woul d nake perfect sense to | ook at them |
think interns in what Congress asked you to do, it's
a rather narrower task

Turning to Section 109, which codifiedthe
first-sale doctrine, it limts one of the exclusive
rights of copyright owners, the distribution right.
The first-sal e doctrine continues to apply in the dig-

ital environnent whenever someone who owns a lawful |y
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made copy or phonorecord wi shes to sell or otherw se
di spose of the possession of that copy or that
phonor ecor d.

I appreciate our retail col | eagues
rem ndi ng us that this does apply whether it's anal og
or digital. If it's adigital copy, it doesn't really
matter whether it was the result of a download or it
was produced in the factory in Charlottesville that
turns out CDs. The first-sale doctrine does apply in
those circunstances and retail sale is the
paradigmatic first-sale transaction

In fact, |'ve heard that the new
nondenom nati onal name for t he upcom ng hol i day season
woul d be the festival of first sale because mllions
of people will go to retail outlets, purchase these
digital copies, and give them to other people thus
exercising their rights under first sale.

Now, regardi ng t he proposal that Professor
Jaszi and ot her w tnesses tal ked about. Many of them
have characterized it as an update or an adaptati on or
an extension of the first-sale doctrine into the
digital sphere. It is no such thing.

It is, in fact, a hyperinflation of
Section 109 to i npose conpletely new limtations not

just on the distributionright, but on other excl usive
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rights |l ong enjoyed by copyright owners and notably,
of course, the reproduction right, the fundanenta
cornerstone of the edifice of copyright protection.

These amendnents, we think, would distort
t he devel opnment of el ectroni c commerce and copyri ght ed
materials. Renenber, that's one of the devel opnents
that Congress asked you to pay particular attention
to.

There are newdi stri bution nodel s that are
conpeting, or that wll be conpeting in the
mar ket pl ace. They offer the potential to increase
consuner choice, to pronote the business viability of

the dissem nation of works of authorship in digital

formats.

As we heard this norning fromN ¢ Garnett
and from others, limtations on the reproduction
right, like those that are proposed in this anendnent

to Section 109, would make it inpossible to inplenent
many of these nodels.

Let me just say a word about the forward
and del ete technol ogi cal |egal solution because, as
t he wi t nesses have poi nted out, under the Boucher bill
it would apply even when no technol ogy was in place.
That's one of our problens with it, of course. In our

reply coomments we give five or six other reasons why
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we think this is not a wise step to take.

| really can't present themas el oquently
as Susan Mann just did in the previous panel but | do
want to respond to David Carson's hypothetical, the
one that Professor Hollaar told us was inpossible.

If this technol ogy sonehow did exi st and
was ubiquitous and worked perfectly and was not
circunvented, and if there were circunvention, it
woul d be subject to Section 1201 and so forth, would
we still have a problemwth it?

| think we mght. There are two reasons
why. At least we'd have a problem with it as a
justification for amending Section 109. One reason
is, even | can think of illegitimte business nodels
t hat woul d depend upon this technol ogy.

It woul d not take another Sean Fanning to
adapt the Napster nodel to a delete and forward
situation. Instead of sinply getting the file from
sonebody el se, that transaction woul d be acconpani ed
by the deletion of the file on the source hard drive
and the acconpanying download of that file from
anot her hard drive.

Most files on Napster don't exist in a
single copy. There are nmany of them and you could

certainly pass themaround quite effectively wthout
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goi ng beyond this delete and forward paradi gm
In fact, the witnesses this norning told
you that one of their concerns is they want to have a
met hod for tenporarily parting with control over the
copy of the work and they want to be able to get it
back afterwards. That's exactly what this type of
busi ness nodel could allow, and ultimately it coul d be

very harnful to the legitimate interests of copyright

owners.

The second and probably nore inportant
reason is that, again, if this technology were
ubi qui t ous, perfect, and et al | the other

assunptions, why woul d we need to change Section 109?

I f copyright owners and everybody el se
used this technology, | think the best way to | ook at
it would be as either an inplied or explicit |icense
to make copies of the material that had been
transmtted, on the condition that the technol ogy was
al so enployed to del ete the original copy.

Again, this may be a nodel to which the
mar ket pl ace will nmove. It certainly nmakes a | ot of
sense in sonme ways for sonme applications. The
mar ket pl ace shoul d be allowed to do so w thout being
pl aced, as | think Allan Adler said this norning, in

a statutory strait jacket of requiring a particular
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technol ogy to be used.

Let nme turn briefly in ny renaining
nonents to Section 117. The DMCA nmade no changes to
109 but it did change Section 117 and it's interesting
that we've heard very little about that anmendnent.
That anmendnent reaffirnmed the | ong-standi ng principle
t hat copi es of conputer prograns nmade i n the nmenory of
a conputer fall within the scope of the copyright
owner's excl usive reproduction right.

Thi s recogni tion takes on added i nport ance
in light of the increasing econom c significance of
tenporary copies in the legitimate di ssem nation of
conputer prograns and other kinds of copyrighted
works. We heard a little bit about that this norning.

There's no evidence that in order to
pronot e el ectronic conmerce--again, thisis one of the
touch stones that Congress asked you to |ook at--
there's no evidence that to pronote electronic com
nmerce we need to anmputate part of the reproduction
right tothe extent it applies to incidental copies or
tenporary copies.

In fact, the effect of such an anputation
is likely to be exactly the opposite. It would
undercut in this proposal that has been put forward,

the reproduction right in all works.
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Its effect could be the nost pernicious in
the digital network environment because the nost
prevalent and virulent forms of online piracy can
consi st of nothing nore than making tenporary digital
copi es avail abl e wi thout authorization to nmenbers of
t he public.

The proposal also ignores the degree to
whi ch any exposure to liability for making incidental
copi es has been aneliorated by the enactnent in the
DMCA of Section 512 of the Copyright Act, which limts
t hat exposure in those cases where incidental copying
i s unavoi dably I'inked to the snoot h functioni ng of the
| nt ernet.

In short, this strikes us as a solutionin
search of a problem or, at least, in search of a
problemthat is nore than, as even its proponents have
said, a theoretical illegality.

This brings me finally to Professor
Hol | aar's concern about the m smatch between Section
117 and what people already do as far as backing up
material on their conputers.

| agree with him there is kind of a
m smatch there, but what has been the real life
practical effect of this? | think the answer he gave

was that there hasn't been any. No one has been sued
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for backing up material that may fall outside the
scope of Section 117.

| think this really gets back to the point
of what your mssionis inthis study. Is it to tidy
up the | oose ends of the Copyright Act and make sure
that there aren't msmtches between its exact
contours and what people are doing? O is it to
respond to real problens?

| think it is instructive that when
Congress has dealt with this question of tenporary
copies, it has done so in response to real problens.
It did so in 1998 in response to real problens that
were presented to it by independent service
organi zati ons that had been sued and were being held
| iabl e for creating tenporary copies in RAM Congress
dealt with that problem and spelled out the circum
stances under which no liability would apply there.

Congr ess approached the same probl emwhen
it was presented with evidence that there was a
threat, at least, of liability for online service
provi ders, for tenporary copies that they nmade in the
course of functions that are at the core of the
| nt ernet.
Agai n, Congress responded by reduci ng the exposure to

liability that those service providers would face.
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| agree with Professor Hollaar's question
that we have an education probl emhere, the huge task
of educating the public about piracy. |[|'m concerned
with how this matches up with reality and with the
fact that there is nowan alternate reality out there
in which Section 117 is synonynous online wth
unaut hori zed copi es.

| think this issue was pointed up by the
subm ssion of the Interactive Digital Software
Associationin the first round. | woul d encourage you
to |l ook at that subm ssion and to reflect on the fact
that today one of the easiest ways to find pirate
vi deo ganmes online is to use the search term"Section
117."

The Copyright Act is being used to justify
piracy and, to be frank, that is not right. That is
the type of problemthat I think the report ought to
focus on rather than the theoretical illegalities that
have been proposed to you.

Thank you.

MS. PETERS: Thank you.

Dan.

MR. DUNCAN. Thank you. Thank you for the
opportunity to testify today. |If Steve and the good

Admral are confused as to why we are here, |I'm
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certainly confused as to why | am here today but |
think there is a very sinple answer and it has to do
with the comments filed originally by both the
libraries and Digital Future Coalition urgingthat the
study recommend anmendnents to Section 301 to preenpt
state licensing | aws and practices.

| represent the Digital Cormerce Coalition
which was forned in March of this year by business
entities whose primary focus is to establish workable
rules for transactions involving the production
provi sion and use of conputer information. Conputer
i nformation under that uniformlaw r refers to digital
i nformation and software products and servi ces.

DCC nenbers include conpanies and trade
associ ations representing the leading U S. producers
of online information and I nternet services, conputer
software, and conputer hardware. Toget her they
represent many of the firnms that have led the way to
the <creation of new jobs and new econonic
opportunities that are at the heart of our new
el ectroni c conmer ce.

Qur common goal is to facilitate the
grow h of electronic commerce. W believe that the
enactnent of the Uniform Conputer Information

Transacti ons Act, better known as UCI TA whi ch has been

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

251

ref erenced many tines today, and passage of that |aw

in every state woul d best advance the goal.

UCITA is a well-considered statute. It
bal ances the interest of all parties in formng
wor kable contracts and licenses for conputer

i nformation. By adapting and noderni zing traditional
tenants of U S. conmercial law for the digital age,
UCITAW Il bringuniformty, certainty, and clarity to
t he el ectroni c comrerce across the 50 states. | think
these are goals that we all share.

As a general mtter DCC feels it is
i nportant to enphasize the traditional and necessary
di stinctions under U S. | aw between the federal system
of copyright protection and the state role in
determ ni ng agreenent s anong private parties including
contracts and |icenses.

For over 50 years the Uniform Comerci al
Code, the UCC, has governed the rel ati onshi ps bet ween
sell ers and | easers of hard goods on t he one hand, and
buyers and | essees of those goods on the other.

In many instances this includes the hard
copies of informational products and services. The
various articles the UCC have worked wel |l in fostering
commerce across the various states which have, in

turn, adopted these articles largely in a uniform
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manner .

UCITA is a new uniform comercial |aw
devel oped and approved by the same body that wote the
UCC, the National Conference of Conm ssioners on
Uni form State Laws.

As with t he UCC, UCI TA has been t horoughl y
debated and carefully crafted over a multi-year
process and is intended to help facilitate the new
el ectroni c commer ce. It is intentionally broad in
scope. The act covers conputer information and covers
transactions for software, electronic information
i ncl udi ng copyrighted works, and Internet access.

As has been traditionally the case with
uniform laws in this area, UCTA rules govern
agreenents private parties and the |icensing of
conputer information. |t does not create or alter the
property i nterest that persons may enjoy in respect to
t hese products.

Those property i nterests are det erm ned by
rel evant state and federal |aws including the federal
Copyright Act. The careful balance is upheld by the
courts as necessary and effective to the efficient
provi sion and use of information, as we note in our
reply comrents by citing Pro-CD, and one t hat both the

federal and state governnments nust strive to nmaintain.
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As | nmentioned, UCITA is a new uniform
state comrerci al code devel oped al nost over a decade
and approved by NCCUSL, the sanme body that wote the
UCC. They wote UCITA for the sane reason as they
needed t he UCC.

The problemis that in the UCC it covers
only hard goods, tangi ble goods. W needed a | aw and
NCCUSL recogni zed this based on a recommendati on by
the American Bar Association over 10 years ago for a
| aw t o cover transactions in tangible information.

The exi sting |l egal infrastructure provi ded
by UCC Article 2 does not work well in facilitating
el ectroni c commerce. NCCUSL recogni zed that, drafted
and approved UCI TA which is now awaiting passage in
t he 50 states.

One of the things that we've learned in
terms of electronic commerce is that it is useful to
have uniformty and that is the primary goal of UCI TA
and one that we think it would acconplish well.

Part of theirony in the comments filed by
both the DFC and the libraries is that they are
seeking to preenpt a law which is yet to even go into
effect in nore than one state.

W believe at the very least the study

shoul d reject that reconmendati on and gi ve the states

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

254

a chance to fully debate. | can guarantee you as one
who has been involved in those debates that fair use
issues are very nmuch at the forefront of what state
| egi slatures are considering when they consider
passage of this law. But allowthe states to do their
j obs. Do not confuse the need for a licensing and
contracting law wth reform suggested for the
copyright | aw

| ndeed, UCITA nakes very clear that
federal copyright laww || be preemnent. It states,
for exanple, that a provision of this act which is
preenpted by federal law is unenforceable to the
extent that that particular provision is preenpted.

It also states that if a term of a
contract violates a fundanental public policy, the
court may refuse to enforce the contract, enforce the
remai nder of the contract w thout the inpermssible
termor limt the application of the inpermssible
term so as to avoid a result contrary to public
policy.

It notes particularly in the |legislative
hi story acconpanyi ng the act that fair use, i nnovation
conpetition, fair coment, and copyright | aw are anong
fundament al public policies that courts nust nake note

of. In short, UCITA does not say whether a contract
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can be made under federal |law but how it may be nade
if it can be nade.

I n Subsection 105(b) there is an enphasis
t hat fundanental public policies regarding fair use,
reverse engi neering, free speech, may not be blindly
trunped by contract. Courts are directed specifically
to weigh all the conpeting policies including freedom
to contract.

Wi |l e these UCI TA provi sions may not neet
t he over zeal ous demands of the DFC and the libraries
for new statutory creation of rights for users of
conputer information, it is clear that state-based | aw
properly defers to the suprenmacy of federal |aw on
i ssues i nvol vi ng fundanental public policies including
the applicability of the Copyright Act's fair-use
exceptions and the | atest provisions of the DMCA

To do otherwise would have risked
disturbing or even destroying the delicate but
del i berat e bal ance that U. S. | aw has al ways nai nt ai ned
bet ween t he federal systemof copyright protection and
the state rol e in determ ni ng agreenments anong private
parties including contracts and |icenses.

In conclusion, the Digital Comerce
Coalition has as its prinmary purpose and goal the

enactnent of UCITA in the 50 states in order to
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facilitate effective el ectronic conmerce.
Nevert hel ess, DCCand its nmenbers are al so

concerned that other activities includingthis current

study at the federal level not go forward w thout a

cl ear understanding of the nature of UCITA and its

i ntended effects. Contract | awshoul d remai n contract

| aw. Copyright |aw should remain copyright |aw
Thank you.

MS. PETERS: Thank you.

Ms. Kunze.
M5. KUNZE: |'m Carol Kunze. |'mhere on
behalf of Red Hat. Red Hat, Inc., is a public

corporation that has headquarters in North Carolina.
Red Hat distributes a product called Linux. Linux is
an open-source operating system

You shoul d have a hardcopy of ny testinony

in front of you. |If possible, | would Iike that nade
part of the record. | encourage anyone el se who wants
a copy to give ne a business card and I will e-mai

you a copy.

| have a very narrow focus today. | want
to expl ain what open source and free software is and
to ask that you not recomrend anmendnents to Section
109 which woul d j eopardi ze the ability of open source

and free software licensor to define a product as
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software plus |icense rights.

Let ne just clarify that | don't think
anyone today intends to inpact our |icensing
practices. | haven't seen anything in the coments,
nor have | heard anything today that makes ne think
sonmeone does have that intention. What we're
concerned about are unintended consequences of any
amendnments to Section 109.

The primary di fference between digital and
nondi gital products with respect to Section 109 is
that the fornmer are frequently |icensed. When t he
| i cense i ncl udes the aut hori zation to exercise sone of
the copyright owners exclusive rights you have a
fundanmental |y di fferent product.

Open source and free software represents
a different paradigmboth in ternms of howthe software
is developed and in terns of how the software is
di stri buted.

Wth respect to the devel opnent, it's
created by a col |l aborative process and can be reached
by any nunber of programrers basically who vol unt eer
t heir services.

Qpen source and free software is
acconpani ed by the grant of an authorization to (1)

have the source code, (2) freely copy the software,
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(3) nodify the software or, in copyright terns, to
make derivative works, and (4) to distribute the
software either in the original form or as a
derivative work.

My final point is that open source and
free software does not involve the paynent of
copyright license fees. Basically it's free. Wen
you see a box version for sale on the shelf,
essentially what you're paying for is you' re paying
for a very nice package, you're paying for printed
docunentation, and you're paying for installation
service. But that product is also available for free
downl oaded from the Internet w thout the printed
docunentation, wthout the box, and wthout the
installation service.

Many open source and free software
products al so enbody the concept of copyleft. Let ne
explain that. Copyleft is the requirenent that al
copies nust be distributed wth the |icense
aut hori zation. That allows the person who has that
software to nake a copy of it, to have the source
code, tonodify it, and thenselves to redistributeit.

So, use of an open source free software
product is generally unrestricted. You can use it for

personal purposes. You can use it for commercia
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purposes. There are not restrictions on that.

Copying is unrestricted. You can nmake a
copy if you want. You can nmake 1,000 copies if you
want. You can run it on a network. | haven't seen
anyt hing call ed an open source site license. | think
because you don't need one. If you want to nake a
copy, you can go ahead and do it.

Sinmply nodificationis unrestricted soif
you want to tailor the software to some particul ar
needs that you have in your conpany or to sone
particul ar personal needs that you have, you can go
ahead and do that. Not only are you authorized to
make that nodification, but you al so have the source
code that you need in order to make those changes.

But distributionis conditionedon passing
al ong the sane |icense authorization under which the
wor k was received. This means that anytinme a copy is
transferred it has to be acconpanied with the right to
have the source code, to copy the product, to nodify
the product, and to distribute the product.

What this neans i s that any single copy of
t he product can basically be the source of thousands
of new copies. Actually, | think that is what a | ot
of people here are concerned about today.

What's nore, it can al so be the source of
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t housands of inprovenents to the program Now, the
condition for being able to nmake and distribute a
derivative work is that it be licensed under the sane
terns. VWhat this neans is that if you nake
i nprovenents in the product.

For i nst ance, when Red Hat makes
i nprovenents to Linux, it has to make that source code
avai l abl e to anyone who wants it. It basically has to
publish that source code so other people have the
opportunity to adopt those inprovenents into their
program

In effect, the principle is that you take
free software from the open source and software
comunity that created it, but in exchange you give
back to them on the sanme principle any inprovenents
that you have made in the product. Basically it's a
quid pro quo.

One of the reasons that people engage in
this activity is they put an open source product out
there on the market and what they get back is their
own product with some i nprovenents to it that they can
then adopt into their program

Thi s concept of copyleft that the software
must be distributed with the license rights to copy,

etc., is needed in order to ensure that the product
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stays free. If you transfer the product w thout those
| i cense authorizations and without the right to have
the source code, you have essentially changed that
into a proprietary product.

That is not the product that the |icensor
aut hori zed be distributed. The product that the
| i censor aut horized was the software plus the |icense
rights. Open source and free software all ows users to
study the software, to change it, to inprove it, to
make derivative works, to build upon the ideas, to
incorporate these ideas into a new product and to
redi stribute that derivative work.

W believe that it clearly furthers the
goal s of the Copyright Act to disseninate information
and ideas throughout society and to allow others to
bui | d upon those i deas. W are asking that amendnents
not be reconmmended that woul d jeopardize the ability
of open source and free software licensor to require
that the entire product be transferred. That is, the
software and the acconpanying license rights.

Thank you.

MS. PETERS: Thank you.

Now for questions. Do you want to start?

MS. POOR:  Sure.

Prof essor Jaszi, you stated in your
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testinmony summary that if first-sale is further
restricted progress of know edge and advancenent of
ideas will be curtailed. Firstly, why do you sort of
take the viewthat it's a restrictive approach rather
t han a possi bl e expansi on? Coul d you gi ve us reasons
why you' re advocating for a change now?

PROFESSOR JASZI: On the first point, |
think that it's very nuch whether one views what is
proposed as nai ntai ni ng or updating, on the one hand,
or an expansion on the other. It's pretty much a
function of perspective.

The DFC starts in thinking about the
exceptional doctrines of copyright |aw, whether it's
first sale or fair use or others, and in terns of
functionality, in terns of what those doctrines do,
what they have historically permtted to occur.

In the case of the first-sale doctrine,
that is the transfer of copies from individual to
individual so that know edge <circulates wthin
what ever community those individuals represent.

| think if you take that view, if you
begin with a functional description of how the
exceptional doctrine, inthis case first sale, works,
it's very difficult to characterize what is being

proposed as an expansion or hyperextension of the
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doctrine in that it is a proposal that is designed
nerely to reinstate that historic functionality in a
new envi ronmnent .

| think if we could all agree that we want
a functionality like first sale in the digital
envi ronnment and that we are just di sagreei ng about how
to achieve that, we could probably wap this up very
qui ckly.

My sense is that is not really what we
di sagree about. What we really disagree about is
whet her there should be such a functionality in the
digital environnent. The DFC obviously feels strongly
t hat there shoul d.

On t he question of why now rather than, |
suppose, why |later, the answer | think is that -- here
| think | disagree a little bit with sonething that
Steve said -- | don't think that the charge of this
study isformally limted to considering only evidence
as to harnms that have already occurred and can be
concretely docunented in the current information
envi ronment .

That may well have been the charge with
respect to the 1201(a)(1) rulemaking. | think with
respect to this study, you have an opportunity and

that is an opportunity to look forward and to
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anticipate the reasonably likely directions in which
the rollout of all of the different new technol ogi es
of use and of control is likely to go.

My answer to why now, | think, is because
later it's likely to be too later. Later the argunent
will be all of this has already happened. I[t's in
place. I1t's a given and we woul dn't now want to upset
t he new status quo.

My little proration about how you have an
opportunity to led here was not just a kind of
rhetorical flourish. It was really ny view of what
you have the chance to do if you take your nandate as
| believe it was given.

M5. POOR  Why would it be better than to
-- why would it be better to mandate or to ask
Congress to nandate sonething and not let the
mar ket pl ace further devel opment it?

PROFESSOR JASZI: | think the answer is

that first sale has never been a creation or function

of the marketpl ace. First sale has always been a
condition of the functioning of the narket. First
sale has always been a legal limtation on what the

mar ket pl ace coul d achi eve.
| "' msure that if we had not had first sale

over time, other business nodels woul d have devel oped
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in which additional rents would have been extracted
for the downstreamcircul ation of intellectual content
in which multiple paynments, in effect, would be
extracted for the use of one copy.

To say that the market ought to control on
t he question of whether we shoul d have the functional
equi valent of first sale in the digital environnment
seens to ne to perhaps wongly characterize what that
first sale functionality has al ways been; that is, as
alimtation on market function. This is essentially
a cultural as well as a conmercial issue, in other
wor ds.

M5. POOR: Are you aware of any consuner
cries for the first sale in the digital world?

PROFESSOR JASZI : wll, | think |
represent one.

MR. GREENSTEIN. If | could answer that,
| think the reason there have been no consuner cries
i s because there's been no lawsuit to date. That's
not to say the consunmers don't believe that's a
reasonable thing to do. The conpanies that are
bui l di ng the technologies to digitally sell nusic and
audi o and vi deo by downl oading run into this problem
because when they are trying to build their systens,

when they are trying to build their services.
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When Amazon thinks about how they are
going to build their consuner-resale systeminto the
future, they have to take into account the advice they
are getting fromconservative | awers who say, "If
read Section 109 literally, you have a probl emon your
hands and you can't really go there.”

Now, that's not to say again that the
probl emdoes not exist intheoretical terns because it
does. It does not exist in practical ternms because
nobody has taken action to prevent it.

Now, that is al so not to say that anyt hing
that has been suggested in either HR 3048 or by D MA
woul d have any inpact one way or the other on the
kinds of things that M. Metalitz is afraid of with
respect to Napster and such technol ogi es.

A law to allow transfer of a lawfully-
acquired copy to a single user and then deleting it
afterwards has no inpact on whether Napster is any
nore legal or illegal the day before it passes or the
day after such a bill would pass. It nerely legit-
i mzes conduct that | think anybody woul d consider to
be fairly responsi ble conduct under copyright |aw.

MS. PETERS: Can | just ask a fol |l ow up on
what Marl a was aski ng? Peopl e who just basically pay

to get a digital download, is there an expectati on on
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their part that they think that they can transfer this
i nt angi bl e t hing?

| nmean, it's not like |I have a physica
object and I think | have a right to do sonmething with
it. | now have something on ny hard drive that |
didn't have before. Certainly with the stuff that |
downl oad, it's just the stuff that's free but |
certainly don't feel that | have aright evenif | pay
for it to exercise what | would consider a first-sale
right.

MR GREENSTEIN: | think that a consumner
thinking practically in ternms of what their current
abilities are when they buy a particular product,
would think that they have that right. I think
consuners do it now Again, this just hasn't been
brought up in a lawsuit and the restrictions have not
yet been enforced agai nst them

MS. PETERS: |If it's between |ike transfer
as opposed to sharing where | got it and you got it.

MR. GREENSTEIN. Yes. | think that's very
likely to happen. | can certainly foresee a
ci rcunst ance where | downl oad a song by a particul ar
artist. 1 don't like that song but, you know, | know
a friend who really likes it so I'"mgoing to send it

over to himand delete it frommy hard drive because
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| don't really want it and | don't like it anynore.
Why shoul d that be a problem for anyone?

MR, CARSON: Do you think in the real
worl d people actually are deleting and sending to
ot her peopl e?

MR. GREENSTEI N: Ch, vyes. Absol utely.
| " msure when people find that they don't, |ike a song
-- you know, nusic takes up a |lot of space on hard
drives. People don't --

MR. CARSON: You think they're sending it
to someone el se before they delete it?

MR. GREENSTEI N: Possibly they are and
possi bly they aren't. Again, theretheissueis we're
trying to build a robust and | ogi cal e-comrerce system
where consuners have certain expectations.

They have for decades bought physical CDs,
bought physical books, and have been able to do with
themas they wish. Wen a tine conmes, and we hope t he
time never cones that a consuner bunps snack up
against a restriction inposed on them because the
first sale doctrine was not updated, there is going to
be a trenmendous hue and cry and the hue and cry i s not
necessarily going to be first to Congress.

It's going to be a backlash against e-

commerce conpanies that are selling them sonething
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that they think is insufficient, inadequate, and does
not deliver to them the full value and flexibility
that they expect from CDs, from books, and from hard
copi es of goods, as well as fromdigital nedia which
i nherently people view as being nore flexible and
capabl e.

MR, METALITZ: Could I junp in on this?
It's always difficult to see clearly in the crystal
bal | . I"m 180 degrees different from what people
characterized ny position as.

| think it was perfectly appropriate in
the rul emaking proceeding for you to look at the
likely effects. Congress said look at the likely
ef fects. Here Congress said |look at the effects,
whi ch suggests to nme they didn't want you to | ook in
the crystal ball

You are certainly free to do that. You
have a lot of flexibility. This is a study, not a
rul emaking. The problemis it's very hard to see in
that crystal ball. W don't know what consuners are
doing now and we certainly may have very different
vi ews about what consunmers will do or will want in the
future

One mechani smwe can use to clarify what's

inthe crystal ball is called the marketplace. There
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are many different nodels out there and many of the
copyright owner nodels include sone ability to
transfer the digital downl oads, to nmake copies of the
di gi tal downl oads.

These nodels conme with digital rights
managenent technologies which, as we heard this
norning, are still a work in progress. | think we
coul d expect that to be the case for sonetinme to cone.

W should give the narketplace sone
opportunity to help us see alittle nore clearly what
it is that consuners want and what is nobst inportant
tothem \What are they willing to pay for, because we
are tal king about el ectronic commerce here.

Let's not put themin the statutory strait
j acket of saying no matter what the marketplace wll
develop, if you followthis technol ogical nodel or if
you do a delete and forward, that's fine and there's
no control over it at all. Let the marketplace
educate us a little bit about what consuners really
want here.

PROFESSOR JASZI: 1f | could just respond,
I think the question about what consuner's
expectations are is a very interesting one. And al so,
infact, a very difficult one to know. | would enter

the analysis at a different point.
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Al though there is certainly an extent to
whi ch consuner expectations ought to shape |aw, |
think there is a very, very inportant way i n which | aw
shapes, or should shape, consuner expectations and
consuner behavi or.

M. Carson earlier said, well, people are
probably not deleting and forwarding. They are
probably blasting out copies in all directions. I
don't know to what extent that is true of general
conduct but | think the law has a very appropriate
role to play in saying what is and what isn't
perm ssible activity.

| think that when we maintain a |egal
framework in which everything is inpermssible unless
licensed in the digital environnent, we are, as |
tried to say before, inviting significant new | evel s
of disrespect for |aw.

M5. POOR: | guess | would just want to
say that consuners in this -- you know, one of the
benefits to the Internet is that consunmers' voices
have been heard nore clearly than ever before. They
have certainly sent the nessage that digitally
downl oaded mnusic is what they want.

They have certainly sent the nessage that

they want to share the nusic. But have we heard that
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they want to have the nusic and then be able to
transfer the nusic digitally?

PROFESSOR JASZI: It depends a little,

t hi nk, on how one defines the universe of consuners.
| think that there are many individuals who, as Seth
described, would very much like to have the | egal
functionality of being able to use whether, in fact,
they liked it while they were using it or didn't |ike
it whilethey were usingit, digital nmaterial and then
transmt it.

| think that many of us who read nateri al
on line, clip it, and pass it along to another
i ndi vidual whether it's a text or a Dilbert cartoon,
and then to avoid junble on our own systenms do, in
fact, go through the routine of deletion nearly
si mul t aneousl vy, i f not al ways perfectly
si mul t aneousl y, are enacting that.

There are also consuners. There are
schools and there are libraries. There are
institutional consuners of information whose very
functioni ng depends on the functionality of fair use.
They are being heard from They were heard fromthis
norning. In a sense through Digital Future Coalition
they are being heard from agai n now.

Consuner preference is not only the
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preference of the nusic consunmer but really the
preferences of a nuch |arger and nore diverse, and |
nmust say sonetimes | think nore responsible, group of
ot her consuners as well.

M5. PETERS: Jeff.

MR. JOYNER  You've answered the 30, 000
foot question dealing with the marketplace. | think
| need to bring it back down to a nuts and bolts
issue. | only have one question directed primarily to
the Digital Futures Coalition and DIMA. It stens from
sonething that M. Metalitz talked about today
i nvol ving Section 512 of the Copyright Act.

Does that section which fashions sone
limtations onthe renedi es that apply to i nfri ngenent
including all the incidental copying that may occur in
the course of activities that are essential to the
functioning of the Internet, does that provide you
sufficient, | use the word, coverage so that no change
to Section 117 woul d be needed?

PROFESSOR JASZI: M answer woul d be no.
The 512 provi sions on incidental copying are certainly
very hel pful and they are particularly hel pful for
those who qualify as I nternet service providers within
t he neani ng of Section 512.

There are nmany of us who do not claimto
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be Internet service providers for whom Section 512
really doesn't provide any particular relief. It is
to them and to others who don't clearly have the
benefit of the Section 512 safe harbor for incidental
copying, that | think the proposed anmendnents to
Section 117 go in particul ar

MR. GREENSTEIN. | absolutely agree. |
think while 512 certainly is extrenely hel pful for the
internediaries, it doesn't solve the particular
problem for Internet webcasters and Internet
broadcasters. Because at the end of the process after
you get through the ISPs, when you get to the end-
users’ personal conputers, they are making a buffer
copy for some period of tine that is used in order to
facilitate the perfornmance.

M. Metalitz asked earlier how does this
change to 117 pronote electronic commerce. This is
it. If buffer copies are deened to be infringing
copies, it would have a trenendous econom c i nmpact on
webcasting which is already, quite frankly,
substantially at risk.

If you read the newspapers, trade press,

you'll see that there are any nunber of webcasting
entities and nusic and video conpanies -- very
respectable ones, reputable ones -- that have
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unfortunately had to close their doors for |ack of
fundi ng and because the business nodel wasn't quite
t here yet.

The issue for usisthat we arewillingto
pay |license fees, but we don't want to pay tw ce for
the same rights. Here we are paying first to make an
aut hori zed performance. W are paying for both the
music performance rights and the sound recording
performance rights.

When it gets to the conputer buffer and
sonebody says, "Wait a mnute. Yes, | represent the
sanme copyright owners that you' ve already paid once
for the performance but there's this reproduction
going on so you need to pay nme again."

This is a real-wrld problem You heard
earlier today one half of the doubl e-di ppi ng probl em
that we face. BM and other performng rights
organi zations claim that every tine you downl oad
that's a performance. Well, we're hearing it the
ot her way, too. Every performance is a downl oad
because of this stream ng buffer that's nade.

Frankly, we're happy to pay once. We
don't want to pay tw ce. W can't afford to pay
twice. It's hard enough to afford paying once inthis

current environment when you're trying to establish a
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new nedi um and a new mar ket pl ace.

That's the real-world inpact that this
change to Section 117 that we've asked for would
incur. Again, it's a very narrow change in our Vview.
W' re tal ki ng about an aut hori zed | awf ul performance,
when a copy is made only in furtherance of that
performance and it doesn't have any other econom c
val ue other than to facilitate that perfornmance.

MR, METALITZ: Well, with all due respect,
this is an old, old story. This is not a webcasting
story. This is a story that the broadcasters have
used. This is a story that the restaurant owners have
been concerned about.

This is a story of whether copyright
owners should subsidize certain types of business
nodels by refraining from enforcing, or seeking no
conpensation for the exercise of, one of their
excl usive rights.

That puts the question rather bluntly and
the blunt answer is no. This would not be the way.
| f the business nodel is not right, | don't thinkit's
up to the copyright owner, to the conposer, to the
record conpany or whatever copyright owner is
involved, to be forced to forego conpensation for

exerci se of those rights.
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Now, there may well be good business
reasons to do that and that is why we want negoti ati on
over these fees and what ever ot her nechani sns are used
to set these fees. That's why this is a business
deci si on.

There may wel | be good busi ness reasons to
do that but | don't think it's appropriate to anputate
part of the reproduction right because the business
nodel for webcasters isn't working out the way they
told their venture capitalist it would.

MR.  GREENSTEI N: Steve, you mssed ny
point entirely.

MR METALITZ: Well, try it again.

MR. GREENSTEIN. | will try it again. The
point here is that this <copying is purely a
technol ogi cal accident of the way that the Internet
Protocol is created. If we were able to do the same
kind of transm ssion via electromgnetic waves that
they do with broadcasting, this issue would never
arise. W would pay only for the performances.

By the way, we still pay the sound
recordi ng right hol ders for their perfornmances whereas
radio stations don't with respect to their
el ectromagneti ¢ wave transm ssions. W would stil

pay themfor their rights and we woul d be paying only
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once.
But there is a technological necessity
because of the way the Internet is designed to operate

efficiently that causes this RAM buffer copy to be

made. It is not captured in other ways. I t
evapor at es. It is evanescent once the playback
occurs.

It has no i ndependent comer ci al

significance and we consider it ludicrous that we
woul d be asked to pay for it twice. But we obviously
feel strongly enough about its inportance in resolving
this issue that we conme to you, as we cane to Congress
in 1998, and asked that it be resol ved.

MS. PETERS. Has anyone suggested suing
you or tried to, as you say, act ludicrously and nake
you pay for it?

MR. GREENSTEIN: Yes and yes.

MS. PETERS: Yes and yes. Ckay.

MR. GREENSTEIN. Let me explain that two
different ways. | think it's inmportant to understand
the context. Yes, in every discussion we've had with
certain rights organizations the issue conmes up and
they insist that paynent is due for that.

Secondly, the risk occurs because of

litigation against potential infringers. For exanple,
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take a |l ook at the conplaint that was filed by the
nmusi ¢ publ i shers agai nst M\WMP3. com They tal ked about
paynents for downl oadi ng and downl oadi ng was put in
guot ati on marks and never defined there.

Vell, in fact, MMP3.com never allows
downl oadi ng. It only allowed stream ng. For that
reason, it was obvious that they were trying to equate
and conflate the two, downloading and streani ng.
That's why the risk occurs.

In our mnds al so that the rul e nay be set
in a bad case as a bad precedent agai nst an actor that
is considered by the court to be an obvi ous or w | ful
i nfringer.

DOMA would prefer, for the sake of
facilitating electronic conmerce, that the rules be
set by policy by the Congress and with the assi stance
of NTIA and the Copyright Ofice.

M5. PETERS: Jesse.

MR,  FEDER | have a question for
Prof essor Jaszi .

If | purchase a book and | have a |ega
right to transfer it, there are certain inherent
limtations to what | can do with it. There are
i nherent technological limtations on copying it, on

transportingit, and there are inherent limtations on
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t he way books are nmarketed

Many of those limtations go away when
we're talking about digital information. You can
parse out the kinds of rights that a consuner buys
Wi th respect to that copy. You can nore finely define
the pricing for that -- that is all inherent in the
t echnol ogi cal shift.

My question to you is, Is this proposal
Wi th respect to Section 109, the first-sale doctri ne,
essentially tryingto shoehorn digital downl oadi ng and
di gital copying into an anal og nodel where you cannot
t ake advant age of what the technol ogy provides? You

must treat it |ike a hardcopy.

PROFESSOR JASZI: | think the answer is
no, but the question is a serious one. | think ny
answer is firmy rooted in what | said earlier in

response to Ms. Poor, that ny concern and the concern
of the Digital Future Coalition isn't to faultlessly
or in an ill considered way sinply reproduce an
out noded digital doctrine in a new environment.

Qur concern is that doctrine, first sale
inthis case, although the sane probably coul d be said
about the Section 117 exenptions as well had a certain
functional ity which has produced econom ¢ and cul t ural

benefits in the anal og environnent.
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It's that functionality wth those
attended benefits that we would like to preserve.
This is why | say your question is such a serious one.
Does preserving that functionality potentially limt
the availability of informati on marketers to engage in
exquisite price discrimnation and to charge
separately for every use of any kind or character of
any work, | think the answer is yes.

| think that extending this inportant
functionality into the digital environnment does, in
fact, inpose sone limtations on the ability to
develop a digital information commerce nodel based on
pure price discrimnation behavior. | think, ny
organi zation things, that is a price worth paying for
the generative cultural and econom c benefits which
that functionality produced.

MR. FEDER: Does anybody else care to
comment on that?

MR, METALITZ: Just to say that | don't
know how exquisite it is, but price discrimnation can
be a very favorable thing to nmany of the groups in the
Digital Future Coalition. Educational institutions,
l'i braries, nonprofits have benefited a great deal from
price discrimnation.

| think Peter is right that does kind of
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work if you have a certain amount of control over the
distribution practices. |I'mnot sure that elimnating
all control over what's done with digital downl oads is
necessarily going to be beneficial to many of these
groups.

O course, we were told earlier in the
panel we copyright owners would be better off wth
t hi s amendnent and we don't agree with that so | don't
expect --

PROFESSOR JASZI: | just have to say that
no one is talking about elimnating all control over
what is done with digital downl oads. That is, |
think, the difficulty perhaps with the way in which
the question characterized the proposal. It's
certainly the difficulty with your response to it.

W are tal king about one very particul ar
and very narrow sense in which a traditionally
aut hori zed practi ce woul d conti nue to be authorizedin
a new environnent.

As | tried tosay inny initial coments,
this is a proposal that is specifically designed not
to aut hori ze many ot her ki nds of controversial uses of
digital downloads. It doesn't apply to peer to peer.
It doesn't apply to conmmercial use, to w despread

comercial use. It doesn't apply to stream ng.
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| want to be very clear. This is not an
invitation. Not a throwi ng open of the doors and a
sort of invitation of the bavarian hoards to enter.
It's a very, very narrow detail ed proposal

MR. FEDER: Tine for one nore?

MS. PETERS:. Sure.

MR. FEDER This one is for you, Seth. As
you nmentioned a short while ago, just two years ago
DDMA and DIMA's nenbers were here in Wshington
| obbying for legislation. A conprom se was achi eved
-- specifically with the record industry -- that was
enacted in the DMCA

That was neant to address what your
menbers seened to consider to be matters that were
absol utely fundanmental to their ability to do busi ness
inthis environnent. Wy are we here agai n? Wat has
changed since 1998 that requires further |egislation
to all ow your nmenbers to do their business?

MR  CGREENSTEI N: | think this is an
i nportant question, as DIMA did raise it. In fact,
all of the issues that are now on the table were
i ssues that Di MA had di scussed back in June of 1998
and were fundanmental for us at the tine.

Wth respect to first sale, D MA was
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formed fairly late in the gane to be quite frank. At
the tinme the DMCA, | think, had already gone through
t he Senate process and was on its way to t he House and
was before the House Commerce Committ ee.

W testified before the House Conmerce
Tel econmuni cations Subconmittee and at that tinme we
were told quite frankly that, because of the the
absence of germaneness to the pending bill, first sale
could not be introduced at that point into the DMCA

That was an issue that the Subcommittee
could not then pursue. However, they did have a
strong interest in the tenporary buffer copies issue.
In fact, we spent a good nunber of hours negotiating
with affected parties wth assistance from the
Copyright Ofice and under the aegis and with the
assi stance of representative Rick Wiitetotry to cone
to a legislative conpronm se to address the issue.

That woul d have, | think, taken care of
our problens at the tine. Unfortunately, a conprom se
just was not able to be reached before tine ran out.
That is one of the reasons why Rick Wite was so
supportive of this Section 104 provision, to make sure
that the issues were not just cast off of the table
but, in fact, were brought back a couple of years

hence for reexam nation by the Copyright Ofice.
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MS. PETERS: Thank you.

Davi d.

MR.  CARSON: Question primarily for
Prof essor Jaszi and M. G eenstein.

Proposal to broaden Section 109 to i ncl ude
digital copies, doesn't it ultimately require that we
trust the consuner who is transmtting that copy to
sonmeone else to delete it?

Isn'"t it as a practical nmatter enforcenent
of that requirement going to be inpossible because
therereally is no way to nonitor whet her the consuner
is in fact deleting that copy or not?

PROFESSOR JASZI: Well, | think that is a
critical issue. The answer really is in two parts.
First, if, in fact, wunauthorized transm ssions of
copyrighted material should be a problem in the
I nt er net environment, then enforcenent actionis going
to be necessary. Whosever rights are at stake is
going to have to initiate that action

The detecting and identifying the source
of the unauthorized transm ssion is going to be a
necessary part of the burden of enforcenent whet her or
not there is any potenti al defense based on the first-
sal e privilege.

The other difficulty, | think, has to do
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with the issue that | tried to address in ny initial
remarks. This is really the i ssue of burden of proof.
Inthe traditional first-sale doctrine thereis a good
deal of disagreenent about the appropriate allocation
of the burden of proof on the question of whether or
not the copy at issue is indeed a first-sale copy.

| think that it is arguable that in the
digital version of a first-sale doctrine, that burden
of proof ought to be placed on t he person i nvoki ng t he
privil ege because it would, in fact, we very difficult
for the copyright owner to establish through direct
proof the nondel etion of the record fromthe systemin
guesti on.

| think that the proposal that | nmake,
that of allocating the burden of proof on the issue of
deletion to the person asserting the privilege is, in
fact, a direct and, in ny view, adequate response to
t he concern you expressed.

MR. CARSON: How is the copyright owner
even to suspect that the person who has transmitted it
has, in fact, not deleted it, though? Are copyright
owners to check out every single transm ssion of a
work to see whether a deletion really happened? As a
practical matter it's unenforceable.

PROFESSOR JASZI : | take it that as a
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matter of general enforcenent practice, that 1is
preci sely what copyright owners, to the extent that
they are concerned about digital traffic and
unaut hori zed digital trafficking in their works, do.
The first step in any enforcenent activity is to
detect and identify the source of wunauthorized
transm ssi ons.

MR. CARSON: The only thing that nmakes it
unaut hori zed i s the fact or nonfact of del etion by the
person who transmtted it. How on earth is a
copyright owner to engage in that kind of --

PROFESSOR JASZI : It is an unauthorized
transm ssi on aboni ci o. It has that characteristic
when it is nade. The only question that the existence
of sone first-sale privilege in the digital
environment would give rise to is whether the person
maki ng or receiving it may have a basis for defending
agai nst a claimof infringenent.

There, | think, the assignnent of the
burden of proof is a device calculated to relieve the
copyright owner of whatever extra burden the exi stence
of this digital version of first sale would provide.
Any enforcenent action in the Internet environnment or,
for that matter, in the physical environment nust

begin with the detection of unauthorized activity.
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MR. GREENSTEIN. | would echo what Peter
has said nore eloquently than | could have.
Essentially what | was trying to get at in ny conments
was that very issue, that if you have a situation
where a consuner has tried to act responsi bly, the | aw
today would still brand them as an infringer. I t
woul d not allowthemto use first sale as a defense to
their conduct, and that sinply isn't right.

Today when do copyright owners go after
peopl e who have engaged i n unl awf ul conduct? When t he
conduct becones so great that it goes onto the radar
screen and becones noticeable and starts to have an
i npact on their economc rights.

Currently today people sell used books,
they sell used CDs, and nobody checks to see whet her
t hey have copied sonme portion or all of themfirst.
Wiy not? Because it doesn't yet have an economc
i npact on them

When it does have an econom c inpact, as
in several cases that have been filed by the recording
industry and the notion picture industry, at that
poi nt they step in.

The issue at that point is, well, in an
appropri ate ci rcunst ance shoul d an i ndi vi dual consuner

or group of consuners be entitled to assert first sale
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as a defense. Under the current statute given the
crabbed construction that sonme people are giving to
it, they m ght not.

Under the first-sale doctrine as it was
intended to operate and for the restrictions that it
was intended to inpose against the copyright owners
exercising further restraints on transfers, well, we
think that the |law should allow consuners to raise
first sale as a defense.

MS. PETERS: Steve.

MR,  METALI TZ: | would just say that
shifting the burden of proof is really cold confort
here. This is not enforceable and it would be very
easy for the end-user to say, "Yes, | deleted it."
And t hen what do you do, conduct di scovery about when
he deleted it and look at his hard drive?

| keep hearing that maybe t he peopl e who
are selling used books have copied themfirst. Well,
this is why the problem with focusing on the
functionality and trying to bring that forward into a
new environnent is a little bit too narrow, in ny
vi ew, because the functionality has baggage with it.

In the analog environnent, as Jesse
pointed out, thereis alot of difficulty in standing

at the photocopy machi ne and copyi ng the book before
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| take it to the used book store. Here it's as easy
to copy as it is to transmt.

In fact, you do it at the sane time with
one touch of a button. To ignore that difference and
say, "It's the sane function. Let's just bring it
forward into the newenvironnent,” | think is to only
| ook at half the picture.

PROFESSOR JASZI : You know, earlier we
heard about the inportance of trusting the market and
| believe a good deal on that.

| also think that there is sonething to be
said for trusting the consuner. | think that it is
probably not desirable to build our | egal structure on
the assunption that people if they are given clear
di rection and good educati on about what i s perm ssible
and what is inpermssible will always m sbehave.

M5. POOR: Napster has shown that --

MR. GREENSTEI N: But how woul d t he changes
we are recommending for the l|law have any i npact
what soever on Napster?

M5. PETERS: It doesn't.

MR. CARSON. Napster is a case in which we
have shown that a substantial portion of at | east one
generation of our society has no respect for

copyright. It doesn't give a danm about copyright.
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Why shoul d be trust the consuner in a fairly simlar
environnment to respect the bounds of the | aw and say,
"Ch, no. I'mnot going to send that to soneone el se
wi thout deleting it.” Wy on earth should we expect
that in |ight of experience of the recent past?

MS. PETERS: O today in The New York

Ti nes St ephen King found out that basically 46 percent
of the people said, "I'mgoing to pay for it when
download it," didn't. That's a pretty high
per cent age.

MR METALI TZ: | think the other
connection to Napster here is, again, |ook at the text
of section 109: “The owner of a particular copy or
phonorecord lawfully made under this title.” There
are nmany people, there are even many |awers, and
per haps sone sitting at this table, who think that the
copi es made by Napster users are copies |lawfully nmade
under this title.

One of the top |lawers in American nade
that argunent with a straight face tothe 9th Grcuit.
We'll find out how they react to it. [If that's the
case and then it's okay to transfer that, having nmade
that copy, then we've got a problem

MS. PETERS: Let ne ask in concluding,

because we are runni ng behind tinme, a questionthat is
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a international question. W are |ooking at first-
sale doctrine. W're looking at U S. |aw.

A nunber of you were in CGeneva in 1996
when the issue of making a work available, nopst
countries chose to go the equival ent of a perfornmance
right and, in fact, specifically rejected a
distribution right.

In the exact situation you' re talking
about that here we say there's a distribution right
i nvol ved and, yes, we have to worry about first sale.
As you say, Peter, it's a very inportant social
doctri ne.

The rest of the world hasn't gone there at
all. How does this play out in the rest of the world
internationally with what you are trying to acconplish
t hrough an equi val ent for el ectronic downl oads?

PROFESSOR JASZI : Vell, a two-stage
answer. The first stage is that, you're right, the
rest of the world doesn't |ive under a regi ne of first
sal e |ike our own.

MS. PETERS: In think they maybe do. They
just don't say that the distribution of nonphysi cal
copies is a distribution. They do have first sale.
They just reject that the distribution right 1is

i nplicated when the sale is not of a physical object.
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Anyway - -

MR, GREENSTEIN. At some point it seens to
me that the consunmers in other countries will also run
smack up against this problem \Wat do they do with
the collection that they' ve paid substantial anmounts
of noney for? What can they do with nedia when they
are through with themor no | onger want then?

There shoul d be sone neans -- | egal neans
to acconmpdate them That's what we're asking for
here. Certainly to the extent that the problemw ||
exist in other legal systens in the future, it's a
problemthey will have to face.

How t hey acconmodate it may be different,
whether they do it through an exhaustion of the
distribution right or whether they have to conme up
wi th sone other neans to allowit to occur, or whether
it occurs purely through the marketplace first and
t hey never encounter the problemat all, that renains
to be seen.

Al'l we can say here is that we are seeing
the problemfor Internet conpanies that are trying to
buil d new e-comrerce nodels and it is a problemthat
we think needs to be sol ved.

PROFESSOR JASZI : Even nore specifically,

as Seth pointed out earlier, the WPOtreaties do give
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us flexibility in extending traditional doctrines of
limtation into the new environnent.

This is a doctrine which although it may
not be wuniquely specific to the United States or
Angl o- Aneri can copyright environment, it is clearly
one that has flourished here and one that | would
argue has been extrenely inportant in supporting and
fostering cultural and economc devel opnent and
information in this specific copyright system

Regardless in a way of the practices of
ot her countries around t hese i ssues, | think we've got
a very, very specific obligation to think about
bringing that functionality forward.

MS. PETERS: Thank you very much

The final panel. W need another chair.
W need seven. There's a chair that's over here. Can
you nove down just a little bit? W need just a
little bit nore roomat the end. Oh, the |l egs of the
table. Al right. W'Ill straddle. GOkay. Watever.

We are now in the honerun stretch, the
very |ast panel. Cary Sherman representing the
Recording Industry Association of Anerica, David
ol dber g, Launch Medi a, I nc., Davi d Beal
Sput ni k7. com David Paknman, nyPl ay, I nc., Bob

Chwei l er, MusicMatch, Inc., Al ex Al ben, Real Networ ks,
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Inc., and Robert Nel son, Supertracks.

I think nmaybe we'll stick with the order
which it is listed there.

Cary, you get to go first.

MR.  SHERNMAN: Thank you. I'"'m Cary
Sher man, Seni or Executive Vice President and General
Counsel of the Recording Industry Association of
Anmerica. | would like to thank the Copyright Ofice

and NTIA for giving me the chance to participate in

this study.

|"mgoing to focus ny remarks on Section
109 but | also would like very briefly to address
Section 117.

RIAA's position is straightforward.
Anmendnents to Section 109 are not warranted and
tanpering with Section 109 in the way suggested by
some comments woul d harmthe devel opi ng digital nusic
mar ket pl ace.

W also specifically object to the
proposed anmendnents to Section 109 and Section 4 of
t he Boucher bill which was rejected by Congress three
years ago.

| would Iike to stress two key principles
of copyright |aw supporting our position which may

have been overlooked by the coments in this
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proceeding. The first principle concerns the nature
of Section 109 and the first-sale doctrine it
enbodi es.

Thi s provi si on of the Copyright Act sinply
limts the distribution right afforded to copyright
owners as it relates to particul ar physical copies.
It does not, as many have asserted, establish rights
regardi ng the use of copyrighted works.

Section 109 says only that one who owns a
particul ar copy or phonorecord nmay sell or otherw se
di spose of the possession of that copy or phonorecord.
It is an exenption fromthe distribution right related
to ownership of a copy and it does not address the use
of copyrighted works in any respects.

More inportantly, Section 109 poses a
limtation on the distribution right and only the
distribution right. It does not provide any
exenptions fromthe excl usive right to reproduce sound
records and phonorecords and the right to publicly
perform sound recordi ngs by neans of a digital audio
transm ssi on.

This i nportant distinction flows fromthe
bedrock concept in Section 202 that nere ownership of
a physical copy does not confer any copyright rights

on the owner of that copy. Wwen | buy a CD 1 do not
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al so receive the right to reproduce copies fromthat
CD and distribute them to the public. Nor do |
receive the right to transmt performances of the
recordings on that CD to the public by Internet
webcast .

Section 109 cannot and shoul d not be used
to inpinge on the other inportant rights of the
copyright owner. In fact, when new business nodels
that relied on Section 109 t hreat ened t he reproducti on
right, Congress took steps to narrowthe privilege to
protect copyright owners.

In the early '80s record rental stores
sprang up that allowed custoners to rent used al buns
and purchase blank tapes on which they could be
copi ed. One store advertised that custonmers would
never ever have to buy another record again.

As a result, Congress anended the first-
sale privilege to prohibit renting sound recordings

for commercial advantage w thout authority of the

copyright owner. In the early '90s Congress placed
simlar limtations on Section 109 for conputer
pr ogr ans.

Finally it is sinply not the case that
Section 109 is no longer relevant in the digital age

as sone have suggested. A digital copy of a work is

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

298

entitled to the sanme Section 109 privileges as an
anal og copy.

In this respect, we agree wth the
di scussion and the comments filed by the National
Associ ation of Record Merchandisers and the Video
Sof tware Deal ers Associ ati on.

Specifically we agree that the owner of a
|awfully rmade copy or phonorecord is the owner
regardl ess of whether the copy was purchased or after
the purchase of a blank nedium |awfully nade by
exercising the license to make it into a copy.

W also agree that a consuner who
legitimately downloads a sound recording onto a
recordable CD can resell that CD under Section 109
wi thout infringing the distribution rights of the
copyright owner. These statenents are correct because
they are consistent with the principles of Section 109
and its limtation to particular copies or
phonor ecor ds.

Wat is not consistent wth those
principles is any suggestion that Section 109 should
also privilege reproduction or performance of
copyrighted works, particularly in the digita
envi ronment where perfect copies can be distributed or

performed to anyone throughout the world al nost
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i nst ant aneousl y.

The Iimted nature of Section 109 has a
practical significance in the Internet world that is
overl ooked or avoided by many of the conmments.
Digital transm ssions involve the «creation of
additional <copies, not the transfer of existing
copi es.

It isafictionto suggest as HR 3048 does
that the existing first-sale rules can be replicated
in the digital world sinply by allowing a person to
create new copies of works so long as the original
copi es are del eted.

Enforcing such a system would be
i npossi bl e. No one could determ ne whether these
first-sale copies came from authorized copies,
particularly in light of the enornous scal e of copying
that occurs on the Internet every day.

| just couldn't help but think about how
we were going to shift the burden of proof and which
of the 40 million Napster users we woul d choose first
to apply that “shifted burden” to.

The expansion of 109 is not only
unnecessary and unwor kabl e but it would al so do great
harmto t he devel opi ng nmar ket pl ace for the delivery of

di gital nusic.
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This leads nme to the second principle of
copyright lawl would Iike to discuss and that is that
copyright is a formof property and copyright owners
| i ke ot her property owners nust be able to capture the
val ue of that property through the use of |icenses and
ot her contracts.

| ndeed, rapid devel opnent of new digital
nmusi ¢ busi ness nodels will require the flexibility of
contractual arrangenents to neet the expectations of
all the parties involved which--includes consuners,
distributors, recording artists and record conpani es.

This is especially true in this new
environment where the needs and desires of these
groups can change quickly. Furthernore, the use of
technol ogi cal neasures to support the contractual
agreenents of the parties is also essential to the
depl oynment of new nusic delivery nethods.

For this reason we strongly object to the
suggesti ons of sone commentors that Section 109 shoul d
be anended to place limts on--copyright owner's
ability to contract freely with respect to their
intellectual property.

As | said before, Section 109isalimted
exception to the distribution right. It does not

address licensing or other agreenents related to
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copyri ght.
In fact, the House Report to the 1976
Copyri ght Act nakes clear that parties should be free
to contract regarding the further distribution of
particul ar copi es.
| quote the House Report, "The outright
sal e of an authorized copy of a book frees it fromany
copyright control over its resale price or other
conditions of future disposition. This does not nean
that conditions on future disposition of copies or
phonor ecords i nposed by a contract between their buyer
and seller would be made unenforceabl e between the
parties as a breach of contract, but it does nean that
they could not be enforced by an action for

i nfringenent of copyright.”

Congress has been wary of inpeding the
freedomof a contract as it relates to copyright and
has only done so in the nost |limted of special
ci rcunst ances.

Moreover, other areas of |aw such as
contract and anti-trust are available to resolve any
concerns about |I|icensing practices. Section 109
sinply is not the place to address these matters.

Even nore inportantly, these |legislative
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suggestions would stifle innovative delivery nethods
that consuners expect and demand from sound record
copyright owners and other copyright proprietors.

Many consunmers would like a try-before-
you- buy programwhere they coul d downl oad tracks from
a CD and listen to them for a short period of tine
bef ore deciding whether to buy the CD. Those tracks
woul d timeout or otherw se becone inoperative should
t he consuner decide not to buy the CD.

The sound recordi ng copyright owner wll
not be able to offer such downl oads unless it can use
contracts or technol ogi cal nmeasures or both to ensure
that the tracks are not further distributed w thout
aut hori zati on.

If Section 109 were anmended to curtail
such agreenents and nmeasures, copyright owners could
not offer these consuner-friendly alternatives.

For digital delivery of nmusic to succeed,
it must provide a nuch nore exciting consuner
experience than sinply replicating the sale of
pr epackaged CDs.

Yet, the proposals put forth by NARM and
ot hers woul d nean that sound recordi ngs could only be
offered digitally in a manner |ike physical CDs

because a consuner would not be able to trade a
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different form of access for a lower price or
custom zed sel ection.

Simply put, if the Copyright Act is
anended to |limt the copyright owner's ability to
| icense and protect their copyrights, subscription
services, authorized peer-to-peer downl oads, internet
j ukeboxes, and ot her new delivery systens sinply wll
not happen.

Mor eover, the suggestion that Section 109
should be anended to address specul ative concerns
about the use of restricted |icenses or technol ogi cal
measures i s m spl aced.

Record conpanies are commtted first and
forenpst to nmaking nusic available to consuners in a
vari ety of convenient formats. Qur comnpani es cannot
afford to turn off their custonmers by inplenenting
bur densone and overbearing protection neasures in the
enj oynent of digital nusic.

That is why we have spent a great deal of
effort over the past 18 nonths in the Secure Digital
Music Initiative to devel op systens that everyone can
live with. The power of the consuner and the natural
checks and bal ances of the marketplace will go a | ong
way toward preventing the speculative parade of

horri bl es that nmany of the comrents raise.
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Finally, turning to the subject of this
panel, | would |ike to address briefly the suggestion
put forth by Di MA and webcasters for an anmendnent to
Section 117 to exam ne so-called tenporary copies of
wor ks that are nade as part of the operation of the
machi ne or device, such as software that uses RAM
buffers to play webcast streans or a portable CD
pl ayer that caches nusic to prevent skipping.

There is a fundanental reason why such an
anmendnent i s not necessary and woul d be i nappropri at e.
Neither DiMA nor its nenbers provide any concrete
exanpl es of where copyright owners have filed suit or
ot herwi se nmde inappropriate clainms based on such
tenporary copies or how any webcaster has been
hanpered by any all eged threats.

| am certainly not aware of any record
conpany that has clainmed infringenent or threatened
litigation based on the naking of tenporary copies.

Rat her, the nmarketplace is replete with
exanples of webcasters and other Internet nusic
services being licensed by copyright owners with al
the perm ssions they need to operate their business.

The need for any legislative action on
this point has not been denonstrated and none shoul d

be taken where the likelihood of uni nt ended
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consequences i s high. The language in Section 6 of HR
3048 is exceedingly broad and can be applied to a
vari ety of situations that go well beyond the imted
exanpl es descri bed by D MA

In the current marketplace where every
week brings a newtechnol ogi cal i nnovation that no one
had thought of before, the risk of unintentionally
creating a giant |oophole in the copyright |aw that
will undermne its very purpose is far too great.
Let's not legislate to fix a problemthat renmai ns only
t heoretical .

Again, thank you for the opportunity to
appear before you and | welconme any questions you
have.

MS. PETERS: Thank you. Let's go to
Launch Media, Inc., David Gol dberg.

MR. GOLDBERG. Thank you.

Good afternoon, |adies and gentlenen.
Thanks for having ne. On behalf of over 250 enpl oyees
of Launch Media, thanks for inviting us to testify
t oday. I'"m David GCol dberg, CEO and co-founder of
Launch Medi a.

We are a publicly traded California-based
conpany that for over six years has devel oped

i nnovative and conpelling ways for consunmers to
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di scover new nusic through interactive nedia and
particularly the Internet where we operate our mnusic
destination site at Launch.com

Since we first | aunched our website we've
attracted over 5 mllion registered users by providing
these nusic fans with a wi de selection of stream ng
audi o and nusi c vi deos, exclusive artist features, and
musi ¢ news covering substantially all genres of nusic.

Let nme just start by saying at the
begi nning that notw thstanding sone of the public
i mge of certain Internet music content providers in
t he wake of these high-profile |lawsuits, we at Launch
have wor ked very closely with the record conpani es and
the nusic publishers since we started.

We did our first licensing deal with the
maj or nusic publishers five and a half years ago.
Bef ore we had any product avail able to t he consuner we
went proactively and worked with them

My background is | worked at Capitol
Records before | started Launch and we have al ways
bel i eved t hat copyri ght owners shoul d get conpensat ed
for their works.

As aresult of that, we have actually been
quite successful in getting licenses from these

copyright owners. W actually have the |argest
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collection of nusic videos available on the web
including licenses from major record conpanies like
EM Misic and Warner Music. We streamover 6 million
musi ¢ videos a nonth to our consuners which is far
nore than anyone else on the Internet as a result.

W have also agreed to pay the record
conpani es on t he webcasti ng side nore than traditional
radi o broadcasters pay for public performance rights.
| think Seth mentioned that earlier.

| do want to address nostly Section 117.
| guess | do take exception with what Cary said. |
t hought his remarks were very good but it is not a
t heoretical issue about the RAM buffer. | guess on a
counter point to that, Cary's assertion that if it
isn't a theoretical issue and it is a practical
probl em then maybe we shoul d have | egi sl ation.

The answer is many of us, and you'll hear
fromus today, have been confronted on this issue by
musi ¢ publ i shers who are asking essentially to be paid
twice for the performance and as well for nmechanica
rights in this RAM buffer

W have not been sued. Frankly because
think they are unwilling to file a lawsuit that they
are not sure they can win. W certainly have been

threatened and it certainly has been used agai nst us
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in negotiations over legitinate |licenses that we are
trying to provide to consuners.

So by advocating a |egislative solution,
we're not trying to circunvent legitimte rights of
content owners. W have a business that is built on
payi ng those content owners. W are trying to nake
sure that the copyright aws aren't unfairly burdening
digital transm ssions and basically requiring us to
doubl e pay the content owners.

W think this is a real issue today. W
at Launch Ilike mny other people have conme to
appreciate the power of the Internet from a content
delivery perspective both in terns of the geographic
reach of the Internet, as well as the sheer vol une of
content that can be delivered.

The proposed change to Section 117 woul d
ensure that the Internet remains a very efficient
di stribution nmechanism for digital content of every
description by «clarifying that these valueless
tenporary copies which are inherent to the process of
digital distribution do not inplicate copyrights.

Sort of as a practical exanple, buffers
are, as Seth nentioned, a necessary part of the
process of stream ng. If we could invent a way --

Al ex's conpany is one of the major providers of the
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t echnol ogy. If we could invent a way to deliver a
good qual ity product w thout creating those buffers,
we certainly would. Then this wouldn't be an issue.
But today it is an issue.

Maybe in the future it won't be an issue
but as long as it is an issue, it is a threat that
hangs over our business. Really it's not even -- we
don't even need the litigation to happen to already
cause us problens in our business.

The threat of litigation, particularly in
a growi ng conpany like ours, is enough to cause us
problens. It is enough to nake us agree to |licenses
that are maybe not as fair as we would |ike to agree
to because we are worried about this litigation.

| think it is also worth noting that
nodi fyi ng Section 117 to take this into account woul d
al so hel p grow other services including sonme of the
subscription services that all our D MA nenbers woul d
like to provide. W think that this will actually be
hel pful to everyone in the process to clarify this
issue in order to nake those services avail abl e.

W think that it's in the interest of
soci ety as a whol e and not just webcasters and cont ent
owners that this matter get resolved. Al'l of our

society benefits from w despread distribution of
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know edge and i nformation.

Li kewi se, all of society stands to loseif
digital transm ssion of content is discouraged while
t he question remai ns undecided. This is not just a
musi ¢ i ndustry issue.

|"msure it's not in anyone's interest to
resolve this issue through litigation which would
i nevitably be tine consum ng and costly for everyone
i nvol ved.

In our opinion and, again, we're not
i nsiders here in Washington, particularly ny conpany
which is based out in California, but there's already
been way too much reliance on the courts to clarify
t hese anbiguities in the copyright |aw

The issue that we address here has broad
ram fications extendi ng beyond the stream ng of audio
and vi deo nusi c content and touching all transm ssions
of digital nedia.

This is a clear exanple of an instance in
whi ch | egislation and Congress as a guardian of the
public interest can and should act to resolve this
uncertainty so as to encourage the dissem nation of
content and information and grow the paynents to the
content owners.

We think it benefits both consuners and
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content owners to clarify this issue. Yes, we benefit
fromit but I think everyone in the long-run benefits
fromthis clarification

Thank you.

MS. PETERS: Thank you.

Let's go to Sputnik7, M. Beal. Do you
want to swtch?

MR, BEAL: He's going to cover the
t echni cal issues.

MS. PETERS: kay. Ww'll go to
Real Net wor ks.

MR. ALBEN. M nane is Alex Alben. [|I'm
the Vice President of GCovernnment Relations for
Real Net wor ks and | appreci ate the opportunity to cone
here today. | find it rather amusing that we' ve been
having this hearing for several hours and now !l get to
descri be what the RAM buffer actually is. 1've heard
many interesting opinions about what it does.

To backtrack, six years ago Rob @ aser
founded Real Networks in Seattle. It really was
founded on the prem se that the I nternet woul d one day
be able to transport audio and video programs to
consuners around the world. That was not a given in
1994 or even ' 95.

In that era we had dial-up nodens that

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

312

trickled information -- | don't know if you renenber
-- at 9600 baud we used to call it -- to people's
conput ers. The Real Networks technol ogy solved the
probl em of how do you nove a big nedia file over a
sl ow network to create a continuous audi o experience
simlar to broadcast radio.

This is what we did. W did this by
perfecting a technology called stream ng. Since we
like to draw pictures in the software business, if you
have a large file, say it's a nmusic file but it could
be anything, and let's say this fileis 1 MBin size.

M5. PETERS. | note that you ve drawn a
rectangl e.

MR. ALBEN. |'ve drawn a rectangle. |If
you push this over a rather thin pipe to a user's
conputer, it woul d take an unaccept abl e anount of tine
over Internet conditions. Wat streamng does is it
takes this 1 neg file and it slices it into packets.

I f you take these small packets, they can
be routed around the Internet and its various nodes
and then reassenbled in sequence to the end-user's
conputer. You are taking a large file, you slice it
i nt o packets, and the technol ogy al |l ows the end-user's
conput er to assenbl e t hose packets in the right order,

which is the name of the gane. You don't want to
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receive the file out of order. Maybe sone people do
but nost consunmers don't.

This is what streamng bits over the
Internet is in concept. The systemthat we have to do
this is called the Real Pl ayer and Real Server System
They facilitate both |live and on-demand delivery of
stream ng progranm ng.

Unli ke digital downloads, which require
storage space on the user's PC and a rel atively fast
I nternet connection, streaming represents a very
ef ficient and i nexpensi ve way for broadcasters, nowwe
call them webcasters, to deliver audiovisual content
to their online audi ence.

W first denonstrated this technology in
August of 1995 with a Seattle Mariners baseball gane

that was broadcast over Real Audi o. Davi d Letternan

had Bill Gates on his show that week and essentially
said, "Well, big deal. Don't we have a product called
radi 0?"

The difference being that our radio
broadcast in the Real Audio format was received by
people all over the world who had an Internet
connection so that fans outside of the terrestrial
radi o si gnal of the Seattle Mari ners broadcaster coul d

enj oy the broadcast.
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From the outset Rob and the founders of
our conpany sensed that stream ng prom sed to create
this new platform for mllions of users to becone
content publishers. There are sone inportant public
policy inplications of this technol ogy.

At the sane time that the traditional
medi a mar kets had been characterized by concentrated
ownership and fewer choices, streaming allows
t housands of individuals, businesses, and also
establ i shed nedi a conpani es to adopt stream ng and to
reach a new audi ence.

In the interest of brevity, let me just
ski p ahead.

W've always made a version of the
Real Pl ayer available for free and that has led to the
rapid proliferation of the platform from 500, 000
uni que registered users in 1995 to 14.4 mllion in
'97, 48 mllionin "'98, 95 mllion at the begi nning of
1999, and over 155 million unique registered users as
of this nmonth of technol ogy that enploys RAM buffers
to do tenporary copies.

The consequence to this is that there are
over 350, 000 hours of programm ng created each week in
t he Real Audi o and Real Video formats al one. W are not

the only stream ng nedi a conpany. M crosoft and Appl e
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and sonme others also have stream ng nedia products
that deliver stream ng progranmmi ng.

The revol ution that | have been descri bi ng
is made possible by a technology that is called a RAM
buffer and it's an inportant part of this discussion.
Let nme take another noment and draw anot her chart to
explain how it works.

In order to ensure the delivery of the
continuous and fluid audio or video stream the
Real Pl ayer stores a portion of each nedia file in
conput er menory known as RAM

| am drawing a user’s conputer. | wll
drawwi th an arrow an incomng file whether it's audio
or video. I will make a circle to synbolize a RAM
buffer. As you know already, this is not the entire
file being received in one shot but that it's packets
recei ved individually.

The packets individually live for a period
of tinme in the menory until the conputer can render
them Then they are discarded. That is the operation
of a RAM buffer which is another, | think, fairly
strai ghtforward concept.

The RAMbuf f er hel ps straddl e short del ays
in the connection between the stream ng conputer and

the end-user, and the packets in RAM are discarded
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after they are received.

This tenporary storage enables a contin-
uous listening or view ng experience of a |long pro-
gram but only stores very small segnments of any given
media file under the nornmal operation of the player.

RAM buffers are used in a wi de variety of
consuner products, the Wndows Medi a Pl ayer published
by M crosoft, as well as consuner el ectronics products
such as the Sony Discman and a host of imtators.
Basically any product that you carry that bounces
whi |l e you' re joggi ng or doi ng sone ot her activity uses
a RAM buffer in order to make sure that you don't get
gaps or skips.

W woul d venture that m|lions of hours of
nmusi ¢ and vi deo are enj oyed each day around t he pl anet
by peopl e using RAM buffering technology. It's not a
t heoretical technol ogy. It's very widely used by
conpani es, includi ng Rl AA nenber conpani es, that have
been using these technol ogi es for years.

Despite the incredible growh of digital
medi a distribution over the Internet, copyright |aw,
we believe, has in sone respects |agged behind.
Therefore, sone limted and technical anendnents are
required in order to give the new digital markets a

| evel of certainty.
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| want to stress that because David said
it quite eloquently. It's not that you need to face
alawsuit. It is that if a software conpany i s goi ng
to nake an investnent in the new technology, if you
face a threat of a lawsuit or even the uncertainty of
what the lawis, you mght not invest in making that
pr oduct .

W have nmany other choices and only
limted resources so the issue is, if we're going to
make this investment and the tens of mllions of
dollars that it took to create a Real Pl ayer, which has
been distributed for free, we would |ike to have
greater certainty. That creates greater innovation
and, as the spillover suggests, greater jobs and
opportunity in this whole Internet econony.

So as with the invention of a piano roll,
a phonograph and VCR, all of which were opposed
initially by content industries because they said
there are great uncertainties and this will lead to
terrible damage to our market value, if people spoke
that way i n t hose days, copyright | aw al ways struggl es
to keep pace with the w despread adoption of a new
technol ogy. | have explai ned the RAM buffer and how
this facilitates the user experience.

The changes that we do support in the | aw,
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and we realize the changes are not made lightly here
in Washi ngton or any other jurisdiction, neans that
new et hods of digital nmedia will not be disfavored as
a nmeans of distributing content.

That's a core principle for us and ot her
Di MA conpani es: that we have a level playing fieldto
continue to offer content to consuners. W hope that
the Internet will continue to thrive as a nedium for
di stribution of audiovisual content.

The i ncredi bl e growt h and entrepreneuri al
activity of the last six years will continue so |ong
as Wi se policynmakers try to create this | evel playing
field for digital products.

Thank you.

MS. PETERS: Thank you.

Now, M. Beal.

MR. BEAL: Thank you.

My nanme is David Beal and |I'm an active
menber of ASCAP, NARI S, and the Anerican Federation of
Musi cians, and currently I'mthe CEO of Sputnik7.com
and the RES nedia group.

Sput ni k7 i's t he | eadi ng onli ne
entertai nment conpany offering consuners nusic, film
and animation programm ng through 24/7 interactive

stream ng video stations and video on denand.
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In addition to our entertai nment website,
Sputni k7 is the exclusive digital representative for
all of Chris Blackwell's entertai nment conpani es such
as Pal mPictures, Rico D sk, Hanni bal, G anmma Vision,
Sl ow River Tradition, and Manga Entertai nnent.

My interest in being here bridges ny
current role as CEO of an internet conpany with ny
previ ous career as a songwiter and producer. The
first issuethat | would |like to address i s RAM buf fer
copyi ng.

As Al ex has outlined, the all owance of RAM
buffer copying is instrunental for us in delivering
consuners a conpelling entertai nnent experience.

Users visit Sputnik7 because they are
seeking quality programm ng. To viewthat progranm ng
they nmust be willing to overcome numerous technica
hurdl es such as net congestion, the need for software
plug-ins, digital nedial players, etc.

Qur consumers are inspired by the
programm ng and, therefore, willing to tolerate the
technical idiosyncracies that are inherent in the
medi a.

W' ve gone to enornous efforts to renove
these barriers and to deliver the best experience

possible the tine. The technology will continue to
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i nprove and, therefore, we ask that the interpretation
of these |l aws focus on guaranteeing that artists and
copyright holders are fairly paid for their work and
t hat consuners are abl e to access the work rather than
focusing on aninterpretation that's based on the ever
changing technological nediuns that are wused to
del i ver the work.

Qur interest also extends beyond RAM
bufferingintofirst-salerights and archival copyi ng.
The technol ogi es that we deal with may be new but the
constitutional basis for the copyright nust remain.

If the first-sale doctrine is not updated
to apply todigital rights, we'll be enabl e a paradi gm
shift taking rights away fromconsuners and delivering
addi ti onal power to the copyright hol ders.

I f consuner rights to copy their legally
purchased digital nedia collection into what nedi um
they see fit are not upheld, many of the efforts to
expand the distribution opportunities for i ndependent
artists will no | onger be possible.

The recording industry which we are part
of has built a business around encouragi ng consumners
to be responsible, go to the record store, and
purchase nusic so that artists and witers are

properly conpensat ed.
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As a nusic fan and a technol ogy buff, I
findit personally frustrating that thereis still not
one place on the Internet that I can visit to purchase
all of the nmusic that | want in a |legally responsible
f ashi on.

As an industry we nust begin to | ook at
how we can give consuners the technological tools
necessary to act responsibly and receive the nusic
that they choose in a format suitable for their
lifestyle.

At Sput ni k7 we regard our users as | eadi ng
edge custoners, not as crimnals, and | ook upon them
to guide us in ways that they would wi sh to enjoy the
entertainment in their |ives.

The difference in outl ook often serves as
a barrier between the online and of fline entertai nnent
wor | d and has been conpounded by recent conmuni cation
breakdowns in the litigation over the past years.

The debat e surroundi ng digita
di stribution often focused on the record conpani es or
publ i shing conpanies or rights organizations, but
rarely does anyone ever consider themas a whole.

The court case and settlenents to date
seemfutile in that not one has led to a sol ution that

enabl es the industry to nove forward in the digital
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di stribution and deliver consuners all of the nusic
that they want in the formats that they want
regardl ess of the |abel or publishing conpany or
rights organization to which the artist and witers
are signed.

Consuners buy nusic because they enjoy
listening to artists or like a particular song, not
because it is witten by a BM witer or released on
a particular |abel.

| read the other day that the nusic
busi ness today is about a $40 billion business and
asked nyself what is the gross potential of this
i ndustry. Is it a $60 billion industry in a $40
billion body? O is it a $10 billion industry in a
$40 billion body?

The Internet and the comng age of
wirel ess offers newopportunities to deliver consuners
entertai nment in so many places and formats | eadi ng ne
to believe that it is potentially a $60 billion
i ndustry.

But for significant growth to occur, there
needs to be a future in digital distribution. W need
to encourage technology conpanies to find ways to
break down the barriers with consuners and gain their

accept ance. W cannot continue to approach
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distribution at the pace which we adopted the DvVD
audi o standard. Notice you still don't see any DVD
audi o players in retail stores.

As we sit here and debate these issues, |
ask that you don't forget the artists, fil nmakers, and
creators. They need to be enabled to drive revenues
from as nmany potential distribution channels as
possi ble and not be imted to only online or offline
expl oi tation.

To be successful we nust not | ook to the
artists to support our business but we nust find a way
to nake a business out of supporting these artists.
I"mincredibly excited and optim stic that the years
ahead are going to bring us an entirely new | evel of
recording artists and fil m makers.

| remenber when Francis Ford Copolla said
inhislife' s docunentary, The Hears of Darkness, that
a fat girl in Chio was going to becone a Mzart and
make a beautiful filmwth her daddy's video canera
and for once the whol e professionalism about novies
wi |l be destroyed forever."

| have witnessed this shift in the nusic
busi ness. More creators nean nore content and,
therefore, an increased need for conpanies |ike ours

to help consuners find the gens and help fil m makers
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and nusi ci ans make a living by deriving revenues from
their creations in every potential way.

The rel ationships between many of the
online and of fline conpani es are often conpetitive and
hostile. If we work together, we can use the Internet
t hrough targeted marketing and direct distribution to
enabl e artists to reach an audi ence and have a vi abl e
and sust ai nabl e exi stence.

| was reading an article the other day
about Tracy Bonham Inthe article it seened that she
had spent years recording and rerecordi ng her al bum
trying to satisfy the single requirenents of her
record conpany. By the time she was finished, her
| abel representatives had noved on to other |abels,
radio had noved on to new styles, and her al bum no
| onger had an audi ence.

MR. FEDER:. A lot of people in the back
are having troubl e hearing you.

MR. BEAL: Stories like these anplify the
opportunity before us to provide artists with an
outlet that offers them nore inmedi ate access to a
potential audience and to provide consuners with a
daily digital dose of rigorously selected best of
breed programm ng.

If we marry these with the interactivity

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

325

and personalization of the Internet, we can cultivate
a culturally i nredi at e experi ence that was previously
unobt ai nabl e in any entertai nnent nmedi um

| ask that when you are considering the
i ssues before us today that you |ook beyond the
territorial bickering that goes on within the mnusic
busi ness and the film business and that you focus on
finding an interpretation of the copyright |aws that
will allowfor technol ogi cal advancenents that support
artists and copyright holders and hel p themto derive
revenue by expandi ng upon their traditional revenue
streans and naking their work avail able to consuners
in every way that is technically possible.

As an i ndustry | eader, we ask that you not
focus on stopping the replication but on enabling the
noneti zation and continue to support artists and
consuners in this burgeoning cultural revol ution.

Thank you.

MS. PETERS: Thank you.

Let's go to nyPlay and David Pakman.

MR. PAKMAN:  Thank you, Register Peters.
Thank you to everyone for allowing me to be here
today. M nane is David Pakman. |'mthe Co-founder
and President of nyPlay, Inc. W are the first

digital |ocker service onthe I nternet where consuners
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can lawfully store and access their nusic anywhere
they happen to be provided an Internet connection
exi st.

Before founding nyPlay | enjoyed five
years in the early days of the online nusic and nedi a
busi ness. First at Apple conputer where | co-created
the first commercial webcasting network.

Then at N2K whi ch was one of the earliest
Internet nusic conpanies and was the very first
provi der of conmmercial digital downl oaded nusic for
sale. 1In both of those exanpl es copyri ght owners were
paid and conpensated fairly for our use of their
wor ks.

Launched just over a year ago, nyPlay is
the category creator and | eadi ng nusi c | ocker storage
service on the Internet. W have nore than four
mllion custoners currently registered and nore than
20, 000 are bei ng added every day.

The nyPlay personal | ocker enabl es
consuners to store, organize, and then stream back
their nusic collections to them over an Internet
connection and, therefore, hear it anytine they happen
to log on to their own personal account over the
| nt ernet.

Unl i ke many ot her sites offering nusic on
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the Internet, nyPlay has been recogni zed, in fact, by
the RIAA, Artists Agai nst Piracy, and many ot hers for
having structured its service in a nmanner that both
conplies with the Copyright Act and conpensat es owners
of copyright of musical sound recordings and
conpositions. W are one of the good guys.

The nyPlay service 1is unique anong
I nternet nusic services because it offers custoners
bot h password protected personalized | ocker space, as
well as the ability to transmt play |ists that they
have created to the general public of nusic assenbl ed
by custoners fromtheir own | ocker collections.

The nyPl ay personal | ocker, the part where
just their own nusic is stored and played back to
t hensel ves, enables its custoners to organize and
streamthis nusic back to them from any | ocati on.

The nusic that they load their |ockers
wi th coul d be provided fromtheir own CDs that they' ve
obtained lawfully or acquired nusic online. The
consuner's use of nmyPl ay as a personalized storage and
pl ayback facility is unquestionably a fair use of
musi cal sound recordi ngs and conpositions for which
nyPl ay does not pay royalties.

M/Play does give record labels and

publ i shers the opportunity to offer our custoners
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downl oads of tracks and al buns and ot her pronoti onal
mechani sms that can be added directly into user's
| ockers.

MPlay wll, however, pay substantial
royal ti es pursuant to both vol untary nusi c performance
| i censes and conpul sory sound recording |icenses for
the stream ng transm ssions, the public playlist, to
ot her nmenbers of the nyPlay comrmunity.

W consider these paynents to be just,
fair, and conplete conpensation to copyright owners
for our stream ng of |icensed nusi cal conpositions and
sound recordi ngs.

However, the threat of copyright owners
assessing further royalties for nere incidental copies
t hat bear no i ndependent val ue to consunmers and are a
nmere technical requirenent for the transm ssion and
pl ayback of streans is not only unfair to those of us
who obtain the rights through bl anket and conpul sory
licenses. It is both unjustified and will needl essly
i npede el ectronic comrerce. This is ny principle
reason for testifying today.

Tenporary buffer nmenory copies for
authorized streaming should be explicitly placed
out si de t he copyri ght owners nonopoly powers and ri ght

t o demand conpensation. These copies in buffer nmenory
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are technically required for the transm ssion and
pl ayback of streams of nusic on the Internet both
during transm ssi on t hr ough t he | nt er net
infrastructure and also at the ultimte destination,
t he user's personal conputer, as Al ex expl ai ned.

There is no practical way to transmt and
pl ay back streanms without them These buffer nmenory
copies are not permanent. They bring no value to
consuners and consuners will not pay for them They
are nere technical necessities no different, as Al ex
expl ai ned, fromthe buffer copies nade every day in CD
pl ayers, in e-book readers, and other electronic
pl ayers of digital material.

Manuf acturers of every one of these
devices today enjoy a de facto exenption from
liability for buffer nenory copies. No copyri ght
owner woul d dreamof trying to collect extra fees for
any of these uses.

Buffer nmenory copies are also created
during the transm ssion of downl oads of music or of
text or graphics, for that matter through the I nternet
infrastructure and during final processing at the
custoner's PC.

But, to ny knowl edge, no website has ever

been asked to pay extra for mere buffer nmenory copies
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made t hr ough t he sendi ng and processi ng of copyri ghted
mat eri al ot her than nusical streans over the I nternet.
Why shoul d conpanies |i ke nmyPlay who offer streans of
nmusi ¢ and pay bl anket |icense and conpul sory |license
fees for the privilege be treated any differently.

| " mconfident that, however, if put to the
test these buffer nmenory copi es woul d be deened a fair
use as nere incidental copies nade in the exercise of
aut hori zed rights of public perfornmance that do bear
econonm ¢ benefits to the user and copyright owner
al i ke.

However, it would be better for our
industry if the status of buffer nenory copies were
made clear in the Copyright Act. Even if conpanies
| i ke nyPl ay possessed | arge war-chests of cash, which
we definitely do not, there is no rational basis for
us to bear even the threat of lawsuits nuch less the
i mense cost of establishing this principle in the
courts.

Moreover, the clarification we request
shoul d be preci se about exenpting buffer nmenory copi es
for all lawful transm ssions and pl ayback, not just
those that are licensed. This is necessary to enbrace
and preserve neaningful fair use which is of great

i nportance to consunmers and integral to the nyPl ay
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| ocker service and our business.

Absent such clarification, nyPlay and
simlarly situated Internet service providers would
continue to be exposed to the threats from owners of
copyright and their representatives who contend that
we who stream audio files online must not only pay
public performance fees, but also nust pay again for
fleeting buffer menory copies as if such copies were
t he equi val ent of pernmanent downl oads.

An anendnent clearing up this point wll
benefit copyright owners, too. MPl ay has studi ed our
4 mllion custonmer usage patterns and the economc
benefits that can be derived fromthat usage. There
is norational business nodel that allows for paynents
by consumers or advertisers for nere buffer nmenory
copi es.

Royalties and paynents due for use of
copyrighted works are made possible only when an
economcally rational business can be built in
accordance wth the use of such works. We Dbelieve
strongly that significant profitabl e busi nesses can be
built fromthe use of copyrighted works. However, no
business can be built or expanded solely by
comerci alizing tenporary buffer nmenory copi es.

Conversely, if royalties were due on the
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creation of purely transient copies, there is a
substantial danger that presently viable business
nodel s woul d be fatally underm ned.

G ven t he significant anount of
uncertainty surrounding this and other issues of
copyright in the digital domain, nyPlay currently
retains eight law firns and over 20 |awyers. Many
sinply to seek clarification, warn of risks, and
defend against potential clains arising from the
| awf ul use of copyrighted works by nyPlay and our
cust oners.

This wunnecessary expense and resource
strain woul d be obviated by further clarification of
t he Copyright Act allow ng ours and ot her businesses
to get on with the work of building a business and
serving our customners.

Copyright |aws should avoid needlessly
pl aci ng obstacles in the way of comrerce and consuner
enjoynent, particularly hurdles onthe nost trivial of
technicalities. This is particularly advisable when
clarifications of the law will have virtually no
effect on a copyright owner's reasonable and just
expectations for conpensation.

Copyright owners are entitled to and

shoul d be paid fees for public performnce but not for
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the buffer nenory copies that do nothing nore than
technically facilitate transm ssion and pl ayback.

For all these reasons |'ve given,
tenporary buffer nenory copies for |awful stream ng
should be explicitly placed outside the copyright
owner's nonopoly powers and right to demand
conpensati on.

And just a last point. As the |aw now
stands under principles of fair use, consunmers nay
make backup copi es for personal use unless material is
encrypted. MPlay consuners further should have the
right to do the sane with works that are delivered
digitally and do not require encryption.

Computer hard drives crash, new ones
replace old ones. Custoners need the right to nake
archival copies for convenience no less than the
| awf ul acqui res of conputer software who al ready enj oy
this privilege under Section 117 of the current
Copyri ght Act.

The nyPl ay | ocker service, for exanple, is
built upon the consuner's ability to upload copi es of
t he wor ks t hey have bought either as CDs or as digital
downl oads.

Changes in the consuner's right todothis

for digital works would violate principles of fair
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use, would be inconsistent with the rights afforded
owners of anal og physi cal goods, and would stifle the
success of the burgeoning digital download industry.

M/Pl ay has played by the rules fromthe
begi nning. We've designed a service that conpensates
copyright owners and artists in full conpliance with
t he DMCA and ot her rel evant sections of the Copyright
Act. There are nany additional changes in the |aw
that nyPlay would desire for the sake of fair
treat ment beyond those under consideration today.

For apparent reasons in addition to the
clarification regarding fleeting buffer nenory
reproducti ons made during the course of stream ng t hat
they not be considered reproductions, nyPlay would
al so wish an explicit statenment in the Copyright Act
t hat downl oads, that cannot be nonitored in realtine
are not to be considered public perfornmances.

MyPlay is also a strong proponent of the
expansi on of conpul sory licenses to make nusic nore
available in response to consunmer demand. Such
| icenses should require a reasonable paynent to
copyright owners. MPIay does not favor any exenption
from paynent obligations unlike those covered in the
proposed MP3.combill. W are not |ooking for a free

ride. Rat her, nyPlay wants to ensure fair
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conpensati on.

In the meantine before these additional
changes in the | aw becone feasi ble, nmyPlay urges that
at least one snmall but significant step be taken
i mredi at el y, enhance the fl ow of e-comrerce for which
consuners, 4 mllion of them in our case, are now
clanoring by legally precluding copyright owners'
demands for redundant conpensation in instances of
authorized streaming that are excessive and
unjustified.

Thank you.

MR.  ALBEN: David, can | append one
second? We are tal king here about clarity under U S
| aw. Streaming is a global phenonenon. W have
custoners of 155 million Real Pl ayer users. About 30
percent are outside the United States. W also face
uncertainty about the status of tenporary copying and
the | aws of other countries.

To that end it woul d be extrenely hel pful
if at least U S. lawwas clear so that if we were ever
faced with a suit or potential suit, we would be able
to point to the US. law and | think that would
facilitate our business.

M5. PETERS: | don't think it would help

you outside the United States.
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Let's go to Musicvatch and M. Ohl weil er.

MR. OHLVEI LER: Thank you very nuch. |
appreci ate the opportunity to come and testify. G ven
the fact that a lot of nmy coll eagues here have tal ked
in detail about sone of the issues, one of the things
| would like to spend a nonent on after hearing a | ot
t oday about one of the issues that is being dealt with
as a practicality is fear. As nusic or nedia is nmade
digital, the fear of piracy.

There's a whol e other side to that on the
consuner side which is the prom se of digital nedia.
| want to spend a little bit of tine talking about
t hat . A little bit of tinme telling you about
Musi cMat ch and how sonme of the things on your agenda
today will inmpact that promse for consuner
consunption and conmerce of nusic.

First of all, MisicMatch is a conpany in
San Diego privately held by 200 enployees. About
three years ago we invented a software programcall ed
the digital jukebox.

Thi s programenabl es people to take their
CDs, tapes, albuns, record themonto their PC s hard
drive lawfully, as well as take their nusic that they
download lawfully off the Internet and consolidate

their music and create an entire database of nusic
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that they own that they can then go consune.

The interesting fact and what's happened
with this jukebox nodel is now people don't have to
wade through all their CDs to listen to the exact
music they want to hear. They are able to instantly
inanonent's notice with a couple clicks create nusic
that is perfect for the nonent. This has renoved a
| ot of barrier to people consuming music and it has
i ncreased the enjoynent of how peopl e consunme nusic.

In fact, MusicMatch does a | ot of customer
surveys of our user installed base and we find that
peopl e who use Misi cMat ch consune nore nusi ¢, buy nore
CDs, and discover nobre new nusic since using mnmusic
mat ch. W think the reason why is because it has
elimnated barriers to nusic consunption

So far MusichMatch is enjoyed by about 12
mllion registered users around the world. MisicMatch
several weeks ago |aunched an Internet broadcasting
radio service. W are also paying royalties for the
conposition performance as well as the recording
perfor mance. MusicMatch is now a webcaster in
addition to a jukebox conpany.

I nterestingly enough, as we've seen out
consuners start to enjoy nusic, we've seen them

elimnate barriers to that enjoynent of music. Wat
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has enabled that is this creation of the virtual
j ukebox or the wvirtual world that the |Internet
provi des where consuners can actually just call up
wher ever they want the nusic.

They can take music along with themon a
playlist on a portable device. They can burn their
music onto a CD and take it to the car. They can send
it or beamit to other parts of the house to consune
t hat nusic.

One of the things that is very inportant
to us as we extend that nusic on ny PCto nusic via
the Internet, that virtual jukebox simlar to what
nyPlay is doing, a lot of the nmusic now starts com ng
to the consuner in the form of a stream and that
stream could be in a licensed webcast, it could be
music that they own that they have uploaded to a
nyPlay service, or it could be nusic that cones from
a subscription service on demand that they' ve paid
for.

The interesting thing for the consuner is
the consumer sees that one little piece of software
that they are used to seeing that they can just grab
that music wherever they're at and play it and enjoy
it and experience it. They don't have to worry about

did it come across the wires, is it sitting on their
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hard drive, is it sitting on a nyPlay |ocker.

It's all in one sinple interface.
Essentially what this industry is doing is we're
renoving barriers to consuners to help them
fundanmental |y enjoy their nusic.

One of the things that is absolutely
essential to us to create this virtual world where
people can listen to nusic through various different
busi ness nodels is we need to have the copyright |aws
be consistent with the actual transaction that's
happeni ng.

Al ot of the teamup here has tal ked about
the RAM buffer issue. | would second that issue. W
need to be able to pay the copyright holders for
ei ther a purchase transaction or we need to pay them
for the performance. W have policies and contracts
and procedures to do all of that.

VWhat we're looking to do is as we've
renoved these barriers, the other issue that we are
very interested inis this first-sale doctrine. The
reason this is inportant to us is one sinple reason.
W think that digital nedia offers advantages in
certain cases over physical nedia.

Those advantages are ny ability to

instantly consunme that and instantly purchase it and
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instantly have it. That kind of inpulse buy or
i mpul se purchase or instant consunptionis a very |l ong
wel | -known fact that when you renove barriers for
consuners to purchase, conmerce expands. Comer ce
transacti ons expand. People buy nore. People spend
nor e.

Record conpanies with their cooperative
advertising dollars pay retailers to nove their CDs
out of the rack and put them on the end cap so that
peopl e have one | ess barrier in terns of wal ki ng back
through the store and finding the nusic they're
| ooking for inarack. It's out on the end cap. Just
to nake it easier for people to access that nusic they
have essentially renoved barriers.

Digital nmedia, what we're going to be able
todois whileyou' relistening to a piece of nusic on
aradio station, or while you're listening to a CD, or
while you're listening to sonmething that you are
streamng, you'll be able to purchase that track
instantly with one click.

That' s an amazi ng renoval of barriers for
consuners to experience and enjoy nusic. This is why
Musi cMat ch and ot her conpani es are so concerned about
copyright | aws supporting the value of digital nedia.

Havi ng gi ven t he consuner the sane rights over digital
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medi a t hat t hey have over physical nediais absolutely
critical for that.

We think that, sure, there will be sone
piracy like there is today with people shoplifting but
there wll certainly be an expansion of the
consunption of nusic because we have renoved barriers
t o conmerce.

Those are the two fundanental reasons why
MusicMatch is interested in the work that you're
doing. W are very supportive of copyright |aw. Very
supportive of artists and nmaking sure artists get
pai d.

As several of the other fol ks have said up
here, MisicMatch pays royalties. MisicMatchis inthe
| i cense content business and it's in our best interest
that we protect the revenue streans of the artists as
wel | .

Thank you very much.

MS. PETERS: Thank you.

Now, M. Nel son.

MR. NELSON: My nane i s Bob Nel son. G ven
some of the discussion | hesitate to add that |I'm an
attorney with Stoel Rives. Fortunately today you wil |
hear very little about the law. |'mhere to present

the views of M. Charles Jennings, CEO Supertracks.
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| believe you have his five-page testinony before you.

He's a businessman and he's an Internet
busi nessman. | think you see fromhis testinony that
Supertracks has offices in Portland, Oregon and Santa
Moni ca, California. They enploy about 75 people
They are a technology conpany that creates and
provi des the technol ogy necessary for the delivery of
digital conmmerce using the Internet.

They focused on digital rights nanagenent
for digital nusic downl oads. They are now addressing
additional areas of concern in that nmarket as it
relates to digital content delivery.

| also think for the first page of his
testinmony you'll see that M. Jennings has extensive
experience wth Internet privacy initiatives,
authentication initiatives, and premere content
protection systens.

Il will primarily briefly discuss sone
points in M. Jennings' testinony, primarily the
first-sal e i ssue which has been vari ously descri bed as
a privilege and right. | think that's the attitude
Supertracks takes.

It is Supertracks' position and belief
that the rights of consuners, which they now enjoy as

a result of the first-sale doctrine in the physical
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world, should be extended to digital comerce by
anendi ng Section 109.

W heard today from content owners who
oppose the extension of consumer rights into digital
goods. Supertracks does not believe their reasons for
opposi tion stand up agai nst real world experience and
current realities.

One of their fears is they wll |ose
control of the content once it is put on the Internet
because a digital copy is a perfectly good copy.
Since a recopy is essentially an original, they feel
they will lose the ability to capture value in that
good. This is true if the statenent is left at that
poi nt .

Inreality technology is now available to
protect digital goods in such a way to prevent
unaut hori zed copying. Today it is both possible and
practical to secure and protect digital goods on the
Internet. There is no reason not to extend the sane
rights to digital goods as those in the physical
wor | d.

At Preview Systens we built a secure and
robust delivery system for digital software. e
proved that conmmerce can be conducted over the

Internet, digital goods, in such a way as to protect
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t hose goods while facilitating distribution.

W are al so abl e to do that at Supertracks
where we built a simlar secure and robust delivery
system for the digital download of nusic. Digita
copi es have as nuch, if not nore, copy protection as
t he sane song delivered on a physical medi um such as
a conpact di sk.

In fact, it is even possible to provide
greater copy protection of the digital world, whichif
used as a standard could paradoxically lead to an
erosion of the rights and protections afforded
consuners for physical goods.

Usi ng t he anal ogy we di scussed previously
of reproducing a book, | think it is our position that
it is nore difficult if you have the forward and
del ete nethodol ogi es. I noticed M. Shernman
ref erenced those.

It is nmore difficult to reproduce those
works in violation of the valid purposes of the
copyright lawthan it woul d be to reproduce a book vi a
a Xerox machi ne.

Legally when digital goods are treated
differently from physical goods, it allows content
owners to apply different rules to those goods, rules

that have a direct negative inmpact on consumers.
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These differences are not consuner friendly and the
rul es i nposed by content owners are often hostile to
consuners. | think we had extensive discussion this
af ternoon by Panela Horovitz on this very point.

Consuners expect to have the sane rights
of ownership they have with physical goods. W found
that they don't understand why they can't do the sane
thing with the digital goods as they could with the
sanme product in a physical format.

Wiy can't they lend it, resell it, nake a
copy to listen to in the car? Especially when the
digital product can be designed to allow for those
abilities. Wiy don't they have the sane consuner
protection rights as they would have with nusic they
bought in sone other form

The key to digital comrerce i s acceptance
by consuners. Consuners won't accept digital commerce
until it is ubiquitous, easy to access, and can be
used, consuned, in a manner that is satisfying.

They don't have the sane rights wth
digital goods as physical goods narkets. I woul d
enphasi ze here, nmarkets by responsible providers are
unlikely to devel op. Consuners won't buy digita
goods if restrictions put on digital downl oads cause

t he buyi ng experience to be cunbersone.
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W' ve had this experience at Supertracks.
W built the software and infrastructure but no one
cane to buy the nusic. The reason was sinple.
Consuners found the experience too restrictive and

cunber sone.

This experience is not unique to
Supertracks. It is experienced by the industry as a
whol e. As M. Sherman pointed out, we are all

struggling with a conmmobn goal here, to nmke it
available in a way that is not restrictive and
cunbersone. W are finding the same thing in other
forms of digital delivery as well.

Current law makes it extremely difficult
to give the consunmer a rich experience that wll
encour age purchases. When they purchase a digita
good, current law does not extend the kind of
protections that make it a worthwhile investnent.

As a result, they refuse to buy nusic
under those conditions. |[|f consuners aren't buying,
there is no market. Wthout a nmarket, content owners
won't be paid for a product they have a right to sell.
Everyone | oses.

W would like to briefly turnto the other
i ssues that we've been discussing, the archival copy

exenption. Again, we think that consuners shoul d be
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able to nmove or store nusic they have purchased
t hrough ot her personal non-comerci al devices.

They should be able to protect their
i nvest ment by nmaki ng archi ved copi es for personal use
whether or not these copies are susceptible to
destruction by nmechanical or electric failure.

In the physical work they already have
this right. 1In the digital world they don't.

| think that summarizes the comments t hat
M. Jennings has submtted for the record. I have
addi tional conplete copies of the comments and, of
course, the summary if anyone wants one. Gven the
| at eness of the hour, | think I'lIl conclude. Thank
you very nuch for your attention

MS. PETERS: Thank you.

| thank all the nmenbers of the panel.

I"mgoing to start with you.

VR, CARSON: Cary, let me nake sure |
understood what you were talking about, what your
position was with respect to the buffer copy.

I f I understood correctly, you were sayi ng
that legislation isn't necessary because it's not
really a problem in the real world. Nobody is
asserting infringenent or no one has been sued for

i nfri ngement and so on.
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| don't think I heard you say -- |'m not
sure | heard you take a position on whether in fact
the making of those buffer copies incidental to a
streanming transmssion is or is not an act of
infringenent. Do you have a view on that?

MR.  SHERMAN: | hesitate to take any
position that is a one size fits all position on

sonething that is as broad as the phrase “tenporary

copies,” “buffer copies,” or whatever.
Is a buffer copy accessible? ls it
available for a mllisecond or is it available for 24

hour s? Every tinme we have sone provision in the
copyright law, there is sone new conpany that cones
along the following week that will take advantage of
that exenption and try to squeeze a busi ness nodel in
t hat avoi ds paynents to copyright owners.

Shoul d copyright owners be paid for
nonval uabl e things that have no nmerits? No. But how
can you decide that on an all or nothing basis with a
phrase |like “tenporary copies”? | really think you
need to | ook at these things on a case-by-case basis
and make a decision that's based on the nerits. I
think that is the only logical way that we can
approach sonmething like this.

W may be a little gun-shy about changes
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to the copyright | aw here. W have seen what happens
when wel |l -intentioned and very clear changes to the
copyright lawin the consunmer interest are then taken
by |l awyers to court and stretched beyond recognition
to achi eve ends that nobody intended.

The clearest exanple of that is the
recitation about Section 1008 of the Audio Home
Recordi ng Act. Napster argued that it wasn't neant to
protect personal copying by individuals, but that it
was intended to allow world-wide distribution of
copyrighted works to strangers.

| nean, it's that kind of stretching that
we have to be | egitimately concerned about, and trying
to conme up with a provision that is going to apply to
all tenporary copies in sone |ogical way--wthout
t aki ng account of the nultitude of circunstances that
can arise--is very difficult.

| really just don't think we are going to
be able to get it right. | don't think we're smart
enough to know what's going to cone al ong next nonth
that will make us seem foolish for what we did | ast
nmont h.

Marybet h has made the point that nobody
envi si oned Napster when we were all tal king about the

DMCA. That is certainly true. Think of how
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differently we m ght have tried to work on those safe
har bor provisions if Napster was the nodel.

Vel l, Napster is now not just a nodel.
It's a very potent force. Yet, nobody envisioned it.
| think, therefore, we have to be very, very careful
about maki ng changes.

| would also |ike to take the opportunity
to respond to David Gol dberg on his point that there
is areal world issue with tenporary copi es.

| think what you are referring to is not
tenporary copies per se, but a specific provision of
the copyright law called incidental DPDs. That is
really what a lot of the people at this table are
tal ki ng about, incidental DPDs.

One could look at it, yes, as a form of
tenporary copy but it would stand regardless of
whet her we enacted a tenporary copy exception because
there's a specific provision dealing with incidental
DPDs.

| woul d, therefore, suggest that we have
to resolve that issue. As you know, we have filed a
petition with the Copyright Ofice asking for the help
of the office in figuring out how that should work.
It's a tough issue.

MR. GOLDBERG Actually, specifically the
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tenporary buffer in the stream has been -- that
specifically what has been used agai nst us.

MS. PETERS: By nusic publishers?

MR,  GOLDBERG By publishers. By
publ i shers demandi ng paynent for nechanical |icense
for that tenporary buffer

MR. SHERVAN: That's an incidental DPD
That's what we're tal king about. That claim cones
within the context of incidental DPDs within Section
115. W all know that's an issue that needs to be
addr essed.

MR.  ALBEN: | respectfully disagree
because we have seen that described separately and
i ncidental DPDs could cover other kinds of epheneral
copi es; copies on servers, copies created in trans-
mssion. In fact, | have never seen soneone try to
apply that section only to the tenporary RAM buffer.

MR, SHERMAN:  Well, | think David wll
di sagree with you.

MR. CARSON: Just one nore question. As
|"ve heard all the testinony about buffer copies and
so on, |'ve asked nyself whether this question is
properly before us.

| 1 ook at Section 109 of the DMCA and what

| see it tells us to do is to exam ne the effect of
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t he anendnent s nade by the DMCA and t he devel opnent of
el ectronic commerce and associ ated technol ogy of the
operations of Section 109. That's the first sale-
doctrine. | understand that.

And Section 117. Section 117 is not an
all purpose copying exenption. Section 117 is a
section that deal s with conputer prograns and what one
can or can't do with conputer prograns.

Why are we tal king about this today? |Is
this within the nmandate that Congress gave us in
conducting this study?

MR. ALBEN. The Real Player is a conputer
program Real Pl ayer enploys the technology that is
RAM buffer. | think the law is unclear right now as
t o whet her any RAM buffer copy is a copy that woul d be
an infringenent.

"' m di sappoi nted that Cary would not at
| east acknow edge that the industry standard that's
bei ng used, the Real Pl ayer, but al so the Wndows Medi a
Pl ayer and Apple Player that use the exact sane type
of technology. |'mdisappointed that he woul d not go
so far as saying that the buffer copy as enployed in
that specific type of product is not an infringenent.

(Whereupon, the lights go out.)

V. PETERS: Oh. Vel |, that's
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i nteresting.

MR. ALBEN. So literally we're in the dark
and we would like sone clarity. Let's face it, you
had a gentl eman who i s sonmeone with an advanced degree
inlawtoday in the previous session state to you t hat
a transmission is a perfornmance even though it is
never heard.

| think there is a lack of clarity in a
| ot of these issues that you're going to be grappling
with in a nunber of rulenmakings and a nunber of
proceedings. | think it would be very val uable to add
sone clarity inthe law. A download is a download if
it's reproduction unless it is sinultaneously audible
to the user. And a stream is a stream unless a
per manent copy results fromthat stream

| sort of feel like we've been through the
| ooki ng gl ass today because the performance societies
will say that a dowload is a performance and the
reproduction societies that collect that royalty wll
then tell you that a streamis also a reproduction

Vell, these two things can't be true.
They are not logically consistent. He said they were
not intuitive but I think the proper word is they are
not | ogical and they are not born out by the |aw.

The only reason why | digress on that
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right nowis that you are going to face this issue in
ot her rules and proceedi ngs and we should try to get
it straight. The nore clarity that we can have, the
nore we can nove forward with our businesses in a
robust way.

MS. PETERS: Can | add to your question to
Cary? We had a witness fromNARMwho was readi ng from
a contract and she characterized -- it was a record
conpany. She didn't identify the record conpany but
she characterized the product as software.

My question was when record conmpanies in
their contracts use the word software, are they
referring to what we recogni ze as software or is there
kind of a nove to call content software?

MR. SHERMAN: | honestly don't know howit
was used in that context. It is conceivable that
t here woul d be a di stinction drawn between t he nusi cal
content and the software program that provides the
functionality for the replay and any DRMs and so on
and so forth. | don't know how it m ght have been
used in that context but | don't think there is
generally a nove in the industry to call content
sof t war e.

Unfortunately, Alex, Section l1ll7refersto

conput er software not in the broad context but in the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

355

context of a conputer program \hat you are worried
about buffering is other kinds of copyrighted works,
ot her than conputer software prograns, even though it
may be happening inside a conputer program

| think, David, you're right.

M5. PETERS: Jesse.

MR FEDER: G ven the | ateness of the hour
| want to give Jeff a chance.

M5. PETERS: Jeff.

MS. PETERS: | think we're all burnt out.

Marla, did you have anyt hi ng?

MS. POOR:  No.

V5. PETERS: Let me make sure. | just
want to make absolutely sure. | think actually any
guestion that | m ght have I can pull and get further
clarification. It's okay.

| want to t hank everybody who parti ci pat ed
as a witness. | also want to thank all who were in
the audience for your long-staying ability in not
necessarily the nobst pleasant of circunstances and
surroundi ngs. W appreciate that. Thank you.

(Whereupon, at 6:04 p.m the neeting was

adj our ned.)
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The Library as the Latest Web Venture

By LISA GUERNSEY

hen Carrie Larkworthy, a

student at Harvard University,
is faced with a research project, getting
a book out of the library is the last
thing on her mind. Instead she sits in
her dormitory room and logs onto the
Web, starting with Harvard's online
system for searching and retrieving
journal articles. "I hate the library, so |
try to avoid it," Ms. Larkworthy said.

B L)l

Li

"It's such a big facility that you have to ==

search through."”

If Ms. Larkworthy's experience is
anything like that of other students,
and many librarians acknowledge that
it is, the use of books for research is
becoming an archaic concept. If
scholarly books are not on the Web,
they are invisible to anyone using the
Internet as a substitute for in-depth
investigation.

But new efforts are afoot to change
that. Several companies are racing to
put the full texts of hundreds of
thousands of copyrighted books, old
and new, on the Web.

NetLibrary started the contest, with
technology that lets people view books
online for short periods of time, the
digital equivalent of borrowing them
from the library.

Now two other companies, Ebrary.com
and Questia Media, are taking on the
same challenge but using a new
strategy. They want to give people the

Jennifer Warburg for The New York
Times, top; Andy Manis for The New
York Times, bottom

FROM BOOKS TO BYTES -
Kate Douglas Torrey, top, is
director of the University of
North Carolina Press, which is
working with Questia Media to
put many of its books online.
Questia and another service,
Ebrary.com, will charge their
customers. Kenneth Frazier,
bottom, of the University of
Wisconsin at Madison wonders
how digital libraries will affect
actual libraries.
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opportunity to search through reams of * EOr€ign snores Proviae
pages at no charge, then will charge ~ Cheap Labor to Digitize

people a few cents a page for using Books

that information. (Questia users will be
asked to pay for viewing, copying and printing the online pages.
Ebrary.com users will be able to view pages free but will pay for
copying and printing.)

These electronic library projects are not attempts to compete with
the budding electronic book industry, which offers books for
downloading to handheld devices and is focused on popular fiction,
like Stephen King's recent Web-only novella, "Riding the Bullet,”
and on other newly published trade books. The library projects have
very little to do with the debate over the promise or pitfalls of
gadgets that let people read novels electronically from the comfort
of their beds.

In fact, the new effort to build an electronic library is not about
reading at all. It is about the power of electronic searching. With
digital scanning, texts of works that may be decades old can be
mined for those few morsels of insight that may enhance a research
paper or help prove an argument. It could be a way, some publishers
say, to move books into the Web's fold and make them more visible
to students like Ms. Larkworthy.

"In an ideal world, a person would find a book in the card catalog,
pull it off the shelf and use it," said Kate Douglas Torrey, director of
the University of North Carolina Press. "But that is just not the
world we live in today." The University of North Carolina Press is
among more than 80 publishers working with Questia to turn many
of their titles into searchable documents available on the Web.

Laziness is not always the excuse for avoiding the traditional library.
Even people who do go hunting in the stacks are sometimes
thwarted. The books they want might be checked out or misplaced,
lost forever among call numbers that have no relation to the sticker
on their spines. Or the books might be at other libraries and
available only to those researchers who are willing to wait weeks for
interlibrary loans.

Such situations can be avoided on the Internet, proponents of digital
libraries say. "This will take some of the tedium out of research,"
Ms. Torrey said, "and make it easy to use an extensive collection of
scholarly work."

Of course, people have been hailing the promise of digitized
libraries for years, and the reality has not yet measured up. When
netLibrary opened in March 1999, for example, it was promoted in
press releases as a company that would "revolutionize the library
system" by enabling people to tap into a searchable and
comprehensible database of reference and scholarly books.
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Until this month, netLibrary offered two types of access: holders of
library cards from participating libraries could use the service at no
charge, and others could subscribe to the service for $29.95 a year.
The subscription option is no longer being offered to new users.

Now netLibrary is primarily a service for public, academic and
corporate libraries that want to buy electronic titles and make them
available to their patrons.

Rob Kaufman, netLibrary's president and chief executive, said the
shift away from a consumer service was partly an attempt to appease
librarians and publishers. Some librarians said the service was
competing with them. Publishers did not like the subscription model
for another reason: they said it gave people too much access to
electronic texts at too low a price.

Even those who gain access to netLibrary may find the experience
less than satisfying. There are just not yet enough books in the site's
collection to make serious searching worthwhile. The site now has
about 18,000 copyrighted books and 4,000 public-domain works,
numbers that are tiny compared with the hundreds of thousands of
volumes in most research libraries and the millions of volumes in
major ones.

Will companies like Questia Media

and Ebrary.com do any better? SITE-SEEING
Ebrary.com already has more than
130,000 volumes in its Although commercial companies

demonstration database and says that are getting into the act, several

. . education Web sites have been
it may include as many as 600,000 offering access to electronic texts

by the time it opens in the fall. for years. The sites are ideal for
finding classic texts that are not

Questia, backed by $45 million in  restricted by copyright, like works

venture capital, plans to offer access ©f Shakespeare or Robert Frost.
Most of them are plain text versions

to 50’00_0 VOIum_eS When It opens of books and are not integrated into
next spring and is working toward a  web-based databases, which means
goal of 250,000 books in three years. that they do not allow keyword
searching across multiple volumes.
Here are some of the sites that give

These numbers are possible, the people access to texts of literature

founders say, because they have and reference works:
appealed to publishers' pocketbooks.
When a book is sold to an actual ALEX CATALOG OF

library, the publisher makes a ELECTRONIC TEXTS:
sunsite.berkeley.edu/alex

one'-tlme profit. That book might be Includes about 700 books that are in
retrieved and read by hundreds of the public domain, which typically
people, but the publisher never sees  means that they have been written
another dime. In the models used by by authors who died decades, if not
Questia and Ebrary.com, however, ~ hundreds of years, ago. Titles are

. drawn from American and British
that pook could continue to make the |itarature and Western ohilosophy.
publisher money as more people see
it. BARTLEBY.COM:

www.bartleby.com
A mvrmnn ~Ainm Fa Aiantinie aitn £ Features a searchable database of
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MULYDTIE guIlTY Lo e UEatia s site, 191 about 100 books, most of which are
example, will be able to search the 1 itivolume reference books or

entire database of books at no cost,  classics of literature and poetry.
but only subscribers will be able to  Although the site is now
see the books' pages by clicking on ~ commercial, it started as a

. university project and access
the search results. (Questia has not remains free. The company s

yet set its subscription price, but starting to include copyrighted
Troy Williams, the company's chief  books as well, like The Columbia
executive, said that it would be Encyclopedia, Sixth Edition.
"affordable for the average college

ELECTRONIC TEXT CENTER:

student.”) etext lib.virginia.edu/uvaonline.html
Offers about 5,000 public-domain

Ebrary.com has adopted what texts, including English literature,

Christopher Warnock, the chief manuscripts and newspapers from

1500 to the present. Also includes
texts in more than a dozen other
languages.

executive, calls "the photocopier
model." Searching will be free, he
said, and so will the act of simply
reading whatever pages are retrieved PROJECT GUTENBERG:
from a search. But when a person ~ Rromo.net/pg

. One of the first electronic text
fries to copy the text of those pages projects on the Internet, this has

by using copy and paste commands,  apout 2,500 public-domain titles.
a dialogue box will appear on the

screen. In a recent demonstration, the
box said: "This will cost you $0.25. Would you like to continue?"

The same kind of message pops up when a user tries to print the
page. If the user decides to pay for copying or printing, the software
will automatically generate a citation for the work and place it below
the copied or printed text.

Most people will have no problem paying a few cents for what they
want, Mr. Warnock said, since they already scrounge up quarters to
use photocopy machines. At the site, a user will be able to sign up
for a debit account of, say, $10 and will then need to type in a user
name and password during each session in which the user prints or
copies pages.

These payments, the founders say, can add up to big money when
millions of people are spending a few cents at a time. And many
publishers are willing to license their copyrighted material in
exchange for some of that cash. "It holds the promise of being
profitable,” said Tim Cooper, vice president for strategic operations
at Harcourt Trade Publishers, one of the companies that has signed a
letter of intent with Questia.

It is not just those micropayments that interest publishers, said Larry
Weissman, director of new business development for Random
House, which, he added, has struck no deals with either Questia or
Ebrary.com. But the ideas are appealing, Mr. Weissman said, partly
because they may introduce readers to new works. "The hope is that
they would want to continue that reading experience by buying a
book," he said.
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If the sites succeed, they will be mixing the qualities of libraries and
bookstores. Most people think of the bookstore as a place to buy and
the library as a place to borrow or browse at no charge. But on the
Internet, where full texts can be searched in seconds and information
can be retrieved with a few clicks, convenience is part of the
package as well. These companies, including netLibrary, are betting
that people will pay for it.

Librarians are intrigued by the concept, said Kenneth L. Frazier, the
president of the Association of Research Libraries. And they are
eager to see how quickly texts can be digitized when put into the
hands of companies, which may find more efficient ways to scan
books on a huge scale.

But Mr. Frazier, who is director of the general library system at the
University of Wisconsin at Madison, also wonders what that will
mean to traditional research libraries, which have always been
motivated by public interest, not private profits. Making sure that
low-income people have access to expansive new online libraries is
one area of concern. Another concerns the selections made by digital
libraries. Will databases include only the most popular books, Mr.
Frazier asked, "or the stuff that gets the highest return
economically?"

At Ebrary.com, books are included for technical reasons. They must
already exist on publishers' computers in a format called PDF (for
portable document file), which was developed by Adobe Systems
and is commonly read online using the Adobe Acrobat Reader.
Many publishers, Mr. Warnock said, have been using this format
since the early 1990's during the design of their hard-copy books.

Questia is taking a more academic approach. It has hired Dr. Carol
Hughes, a research librarian who recently worked at the University
of lowa, to lead a team of librarians in selecting core titles that have
been known to be useful to college students. A few of the books that
will be included on Questia are "The Industrial Revolution," a 1956
book by Arnold Toynbee, and a 1982 edition of Dante's "Divine
Comedy."

Dr. Hughes said she suspected that Questia might drive more
students to the actual library instead of away from it. After using the
Web to find books that meet their needs, she said, they may want to
check them out to read them more closely. "I think it is going to
greatly enhance libraries,” she said.

Being able to search online books will help students see their value,
Dr. Hughes said, particularly when they can easily get access to
books that have become classics in particular subject areas.

A nonprofit project called JStor is often offered as proof that
digitizing old texts can breathe life into them. For the past five
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years, JStor has been creating digital copies of scores of scholarly
journals, some of which have issues more than 100 years old.
University libraries around the world pay for access to JStor and
provide it to their students free. A recent study by JStor showed that
students used the online service almost 20 times as much as they
dug into the stacks for the paper versions.

Just a few years ago, said Mr. Frazier, of the University of
Wisconsin, librarians and publishers scoffed at the idea that a
full-scale project like JStor could be adopted for books any time
soon. Many people said it would take centuries before the equivalent
of a library's bookshelves would ever make it onto the Web.

But now that Mr. Frazier has seen and heard about new efforts, he
said, "I'm not so sure about that anymore.” "I think this might
happen much more quickly than we might have imagined a few
years ago," he added. No longer, he said, will books suffer from
what he called that "fatal disadvantage": the fact that they are
available only in print.

Related Sites
These sites are not part of The New York Times on the Web, and The Times has
no control over their content or availability.
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Struggles Over E-Books Abound

By DAVID D. KIRKPATRICK

here is something not

entirely rational about the
book industry's current love
affair with electronic books.
Few people have ever read a
whole book on a screen. No one
knows how many people will
ever want to. And book
publishers have been burned
before: A decade ago, book
publishers produced thousands
of electronic books on computer
discs with game-like interactive
features, pictures and sounds,
but consumers were not
interested.

Nevertheless, major book

publishers, technology

companies, online booksellers

and new electronic book : :

middlemen are betting hundreds Christopher Berkey for The New York Times

of millions of dollars this year ~ Cheyenne White inspected a volume at
n the future market for digital the Ingram Book Group's Lightning

© . Source printing unit in LaVergue, Tenn.

books. In the latest twist, the

media and technology company
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Gemstar-TV Guide
International is in talks with
the nation's largest bookstore
chain, Barnes & Noble, about a
range of ventures that may
include a merger or acquisition,
a deal that would make sense
only if electronic books became
a truly significant business.

What is the rush? Absent a clear
sense of the future, digital
publishing has become a
Rorschach test for the book
business. Authors, publishers
and booksellers see in digital
books their own fantasies and
nightmares, usually shaped by
the antagonisms of decades past.
Their cherished hope is that
electronic books will open new
markets and create new sales for
their books the way that early
paperbacks did in the 1930's.
After decades of bruising battles
among agents, publishers and
booksellers over the stagnant
revenue from slow-growing

http://www.nytimes.com/2000/11/27/technology/27BOOK.html?printpage=yes
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book sales, no one wants to see their rivals get a jump on them.

Already, the battles over the structure of the nascent digital book
business are taking shape as industry players race to stake their
claims in the new territory, often on overlapping turf. Authors like
Stephen King see electronic books as a way to sell books directly to
consumers, freeing them from dependence on publishers. Publishers,
in turn, see a chance to cut out printers and even bookstores: they
are printing books in their warehouses from digital files and selling
electronic editions to interested readers on the Internet. In return,
online booksellers like Barnesandnoble.com are moving into the
publishers' business, printing digitized books themselves and selling
their own electronic editions. Meanwhile, a handful of fast-growing
start-ups are racing to sell the contents of books in an entirely new
way, through huge digital archives of thousands of books and
periodicals available online, liberated from the confines of their

COVeErs.

The industry's ultimate nightmare is that digital books will go the
way of digital music: circulating for free over the Internet, at the
mercy of pirates and hackers. To ward off publishers' fears, a host of
technology companies are jockeying to insert themselves into digital
publishing as profitable middlemen, taking the place occupied by
distributors of traditional books. They provide protection from
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copying along with elaborate software and services to store and
transmit digital books, in exchange for a cut of book sales revenue.

In short, everyone at the table has an eye on someone else's plate,
even before the food has arrived. Some think it could be a long wait.
Daniel O'Brien, an analyst who studies electronic books for
Forrester Research, calls electronic books a solution in search of a
problem. "Our research with consumers indicates very little interest
in reading on a screen,” he said."Maybe someday, but not in a
five-year time frame. Books are pretty elegant.”

Still, many in the industry are more sanguine. "Publishers are by
nature optimists,” said Jack Romanos, president of Simon &
Schuster, one of the first traditional publishers to begin selling
electronic books. "The logic of electronic books is pretty hard to
refute — we see it as an incremental increase in sales as a new form
of books for adults and especially for the next generation of readers.
The publisher's ultimate responsibility is to get the work to the
greatest possible audience, and this is one more swing at the plate.”

Authors vs. PublishersDividing the Take
In a Zero-Sum Game

Whenever two or more authors are in the same room, the
conversation eventually turns to the failings of publishers: low
advances, stingy marketing, hasty editing and, most of all, rejection
letters. On the other hand, publishers complain that authors are
unrealistic, squeezing their profit margins to the bone by demanding
enormous advances on their royalties.

Their continuing tug of war has turned into one of the pivotal
opening skirmishes over the future of electronic books. Authors, and
would-be authors, were among the first to seize on digital
technology as a way around traditional publishing's onerous printing
and production costs. Confounding the expectations of the
established houses, a few frustrated authors have even managed to
turn a profit by publishing other writers' electronic books — selling
other publishers' rejects with almost no marketing.

Hard Shell Word Factory, for example, an electronic book
publisher run by a former aspiring romance writer, sells about 6,000
electronic books a month, usually downloaded for about $5 apiece,
from an online catalog of roughly 200 romances, mysteries and
science fiction novels. Booklocker.com, run by another writer, sells
about 1,200 books a month for $10 to $15 each, many of them
popular novels and how-to books. Stephen King made headlines
when he self-published his electronic serial novel "The Plant."”

Random House took the potential for new authors to publish online

seriously enough that it acquired a stake in Xlibris, an
author-financed digital publisher that now issues more books in a
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year than Random House. But publishers say they are not worried
that big-name authors will try to go it alone any time soon. "They
will ultimately figure out that many aspects of electronic publishing
— the customer service, the transactions, billing, collecting — are
not all that interesting, not all that simple and pretty time
consuming,” said Mr. Romanos of Simon & Schuster, a unit of
Viacom that publishes Mr. King.

But the attention to Mr. King's electronic experiments has revived a
long-running battle between authors and publishers over how to split
the putative proceeds from sales of digital books.

After the success of Mr. King's novella, Bertelsmann's Random
House subsidiary, Simon & Schuster and Time Warner's book
division fanned out to agents around New York to make deals for
digital rights. Only in recent years and only with mixed success have
publishers pushed to obtain the rights to digital editions in their
initial contracts for authors' books, so most digital rights were
retained by authors and agents. To complicate matters, publishers
looking for digital rights sometimes poached authors from rival
houses, signing deals to publish electronic versions of other
publishers' printed books as Time Warner did when it published a
digital edition of James Gleick's "Faster,” originally by Random
House's Pantheon imprint.

But as publishers and agents settled into their tables at industry hubs
like Michael's and the Four Seasons, neither side knew where to
start. There is no industry standard for compensating authors for the
digital versions of their works. Should authors receive 10 percent of
the cover price, as they do on the first sales of their hardcover
books? Authors' agents pushed for far more, accusing publishers of
trying to grab the savings from eliminating printing or distribution
costs.

When Random House introduced its first digital book imprint, it
initially signed deals paying authors a royalty on electronic books of
15 percent of the retail price. Time Warner used a different formula
— a quarter of the publisher's revenue, which comes out to about
12.5 percent of the retail price in the customary arrangements with
booksellers. Simon & Schuster signed deals for a variety of rates
around the same range. (No one knows how much to charge
consumers for an electronic book, either. Some publishers are
setting prices for electronic books just below their printed
equivalents, but others charge hardcover prices for some electronic
editions.)

This month, however, Random House startled the industry by
essentially capitulating to its authors' demands. Random House
announced that it would split equally with authors the wholesale
revenue from selling or licensing their electronic books —
effectively raising the author's share of the list price to 25 percent
from 15 percent under the current arrangements with booksellers.
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Random House executives even hinted that online booksellers might
also lower their cut of the retail price for electronic books, which
would further increase the author's take.

Other major publishers scoffed in disbelief. As the largest
English-language publisher, Random House has a considerable
impact on the market for manuscripts. But the major publishers'
digital initiatives are deep in the red, spending heavily on
technology with few sales to show for it. So far, none of Random
House's rivals have matched its 50-50 revenue split. "I don't think
that 50 percent to the author gives the publisher a chance to
breathe,” said Laurence Kirshbaum, chairman of the book division
of Time Warner, another major electronic- book publisher.

Random House executives say the company's decision was as much
a defense against potential future threats as a response to the current
state of affairs. They wanted mainly to be sure that no one else
stepped ahead of them in the race to figure out the potential new
market. And Random House especially wanted to keep rivals from
making deals with its authors. A few small start-ups, without the
marketing resources of a major publisher, had offered authors a
similar 50- 50 split. More threateningly, Barnesandnoble.com
executives have discussed similar arrangements with agents as the
company considers its digital publishing plans.

Booksellers vs. PublishersSeeking to Shorten
The Supply Chain

Publishers and bookstore chains have been stuck in a bad marriage
for decades. Publishers have privately complained for years about
the superstore chains, resentful of the power of their buying and
merchandising decisions and bitter about the fees they charge to
promote books in their stores and advertisements. Big booksellers,
on the other hand, retort that it is publishers who hold the power,
since they decide what to publish, control the copyrights to popular
books and set cover prices.

After years of feeling captive to bookstore chains, publishers have
quietly seized on electronic books as a way to sell directly to
consumers. Random House, Time Warner's book division and
Simon & Schuster have all taken steps in that direction.

"Digital publishing presents an opportunity for publishers to have a
much closer connection to consumers,” said Mr. Romanos of Simon
& Schuster. "I don't believe we will not have retailers, but certainly
the middleman component will be a smaller one."

Some publishers are already selling digital books directly to
consumers by offering customized editions with mix-and-match
contents, especially in the educational publishing market. This fall,
McGraw-Hill's Primis Custom Publishing division created a Web
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site to let professors select chapters and excerpts from an archive of
books and other texts to build their own personalized electronic
volumes — ordering directly and sidestepping campus bookstores.
Guidebook publishers have similar plans.

Random House's Modern Library classics division plans to sell
electronic editions of its books directly to readers through links to
literary Web sites like those devoted to Shakespeare or Jane Austin.
Time Warner will begin selling its electronic books through links to
its own Web site early next year, although Mr. Kirshbaum, the Time
Warner book division chairman, plays down the threat to its biggest
customers. "The Barnesandnoble.com's of the world are going to be
our meal ticket for some time to come," he said.

Barnesandnoble.com plans to return fire by publishing and printing
its own digital books. Beaten to Internet bookselling by
Amazon.com, Barnesandnoble.com has spent heavily to be ahead in
the business of selling and publishing digital books.

Barnes & Noble and its sister company Barnesandnoble.com have
invested in several digital publishing and bookselling start- ups,
including buying Fatbrain.com and acquiring major stakes in
iUniverse and MightyWords.com. MightyWords, a publisher and
online retailer of digital books, has provoked Simon & Schuster's ire
by trying to publish works by its authors; Simon & Schuster
retaliated by excluding MightyWords from selling copies of Stephen
King's popular electronic book, "Riding the Bullet.”

Barnesandnoble.com and Barnes & Noble are also becoming digital
printers and publishers themselves. The companies have installed
print-on-demand equipment in their warehouses so that early next
year they can begin printing and binding their own copies of books
available from publishers as digital files, cutting out the printer and
distributor. Publishers such as the Perseus Books Group and
distributors, notably the Ingram Book Group's Lightning Source,
have also installed print-on-demand equipment, and will compete
over where in the supply chain the printing takes place.

Michael Fragnito, a former publisher of Viking Studio Books and
senior vice president for production at Viking-Penguin, was hired in
May to jump start Barnesandnoble.com's digital publishing program.
For years, Barnes & Noble has printed its own list of classics and
other books with expired copyrights for sale in its stores, often
annoying publishers by undercutting their prices. Now,
BarnesandNoble.com is moving aggressively into the unknown
terrain of digital books. At the very least, Mr. Fragnito, said the
company planned to sell thousands of books with expired copyrights
as digital books and might add electronic versions of newer books,
too.

Amazon.com, which recently opened its own electronic bookstore,
has challenged publishers on other fronts, by offering access to its
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customers and its transaction services to authors who want to
self-publish either print or electronic editions. The authors M. J.
Rose and Seth Godin have both made names for themselves by
self-publishing through Amazon.com.

Dueling ArchivesSetting Up Shelves
In Virtual Libraries

At least three start-ups are currently racing to build an alternative
way to sell the contents of digital books, as part of large online
archives that let readers search through texts as well as browse their
titles. Each of the main contenders is pursuing a different strategy,
but they are competing fiercely for publishers' digital books because
the biggest collection will have the greatest appeal to readers.

NetLibrary, the best-established for-profit digital archive, this
summer filed preliminary plans to test the stock market's enthusiasm
for electronic books with an initial public offering, which it has not
yet made. Its main business is selling electronic books to libraries,
with online access to a copy of the book on NetLibrary's computer
servers for either an annual or one-time fee. A library's patrons can
search through the contents of all the books in that library's online
collection from any location, although only one patron can use a title
at a time. Users cannot copy or print books, either — a key point
with publishers worried that too much access could hurt book sales.

So far, more than 70 public libraries, including New York's, have
signed up, along with more than 1,000 university libraries and a few
corporations like Sun Microsystems and Disney. NetLibrary's total
catalog of books now stands at 32,000 from 250 publishers,
including Oxford University Press and John Wiley & Sons. In the
third quarter, NetLibrary passed along to publishers about $2.2
million from sales to libraries of their electronic books.

Neither of its competitors, companies called Questia and Ebrary,
are currently operating, but both are frantically striking deals with
publishers to enlarge their own collections. Questia, founded two
years ago, will open for business in January. It hopes to sell to
students access to the contents of an archive of digital books for a
subscription fee for $20 to $30 a month. Its service also comes with
a variety of research software, like links connecting footnotes in one
book with text in another. Its biggest advantage is its collection of
50,000 books from a variety of academic and educational publishers
and the pile of over $130 million in cash it has raised. Questia plans
to pay 5 to 10 percent of its subscription fees to publishers, divided
according to how much their books are used.

Ebrary, the third contender, took a leap forward this fall when it
simultaneously sold minority stakes to three of the biggest
English-language publishers — Random House, McGraw-Hill, and
Pearson's Viking- Penguin. All three now have an incentive to help
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Ebrary succeed.

Ebrary plans to be part archive, part showcase for publishers.
Aiming for general readers as well as researchers, Ebrary's system
lets readers search and browse for free through an online archive of
digital books and magazines. But publishers can restrict access to 20
percent at a time of certain books, and they can set prices for
consumers to pay to print pages, copy sections or download
electronic books. Ebrary says it will pass 60 percent of its revenue to
publishers. And Ebrary provides links to several online retailers so
customers can buy the old-fashioned printed editions — publishers'
main business.

The Software Racelf They Do Read,
How Will They Do It?

Perhaps the most visible contest over the future of digital publishing
is the heated competition among three technology companies hoping
to set the standards for publishing and reading books on screens.
Microsoft, Adobe Systems and Gemstar-TV Guide International
are all rushing to convince publishers and readers that their format is
the most secure from copying, convenient to use and the easy on the
eyes. To publishers' delight, they are also spending lavishly to
promote their rival systems, often promoting authors and books in
the process.

Adobe Systems has by far the largest share of the digital publishing
software market. Customers have downloaded over 180 million free
copies of its software for reading and printing digital documents.
Adobe also recently acquired technology to make digital type easier
to read. But Adobe has recently fallen behind in the rush to make
deals with book publishers and attract new readers.

Microsoft's greatest strength is its enormous resources as the
dominant provider of computer operating systems. It has
campaigned aggressively for public attention. But it was just this
summer that it released its software for reading electronic books on
desktop computers, making it a relatively late entry into the market.

Microsoft and Adobe provide similar systems for seling electronic
books. Customers download a digital file over the Internet, and the
software maker receives about 3 percent of the book’s retail price.

Henry Yuen, founder and chairman of Gemstar, has a different plan.
Unlike his rivals, his company holds patents on the technology to
read digital books on specialized hand-held devices. Mr. Yuen is
betting that these devices, easily portable with lower prices and
high-quality screens, will appeal to consumers more than expensive
personal computers or small personal digital assistants. But
Gemstar's devices are not cheap yet. The latest generation, built
under the RCA brand by Thomson Multimedia, is appearing in
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electronics stores this week at the lofty price of about $300.

Mr. Yuen's pitch to publishers preys on their fears about Internet
hackers. "The reality of the matter is that you cannot put things on
the Internet — I don't care how strong the encryption scheme, it is
going to be broken one way or the other,"” he said.

Gemstar's system avoids both personal computers and the Internet
all together. Online bookstores sell electronic books for Gemstar's
format, but to download the digital texts consumers need to plug
their hand- held devices into phone lines and dial directly into
Gemstar's central computer servers. As exclusive distributor of
electronic books for its format, Gemstar will collect a hefty 15 to 20
percent fee on each sale.

Gemstar's system also means that users of the devices will store and
retrieve all their books on Gemstar's computer server. Mr. Yuen
hopes to sell advertising they will see while they are there, and
Gemstar may sell them electronic books directly, too. He plans to
enable them to shop through his devices by downloading catalogs,
making a commission on each sale.

Eventually, Mr. Yuen envisions devices built with Gemstar's
electronic book reading patents to blossom into personal organizers,
wireless pagers and phones and generalized portable entertainment
devices for text, video and sound. "I would like this particular
well-documented habit — reading — to be my entry into the
consumer mobile-device arena," Mr. Yuen said.

-
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UNIVERSAL MUSIC GROUP / INTERTRUST TECHNOLOGIES CORPORATION
END USER LICENSE AGREEMENT

IMPORTANT - PLEASE READ THE FOLLOWING CAREFULLY BEFORE CONTINUING
THE INSTALLATION OF THIS SOFTWARE: This license agreement ("License Agreement")
is a legal agreement between you on one hand and InterTrust Technologies Corporation
("InterTrust™) and Universal Music Group, Inc. ("UMG") on the other (together "Licensors").
You are in the process of installing a software plug-in (or a RealJukebox audio player) that
includes ecommerce enabled software and associated materials and documentation created by or
for UMG ("UMG Software™) and an InterTrust Plug-In and InterTrust InterRights Point(tm)
(IRP(tm)) software and associated materials and documentation ("InterTrust Software") (Where
this agreement refers to "Software™ alone, it shall be understood to refer to UMG Software and
InterTrust Software together.). By installing, copying, or otherwise using the Software, you
acknowledge that you have read and understood this License Agreement, and agree to be bound
by its terms and conditions. If you do not agree to (or cannot comply with) the terms and
conditions of this License Agreement, do not install, copy, or use the Software or any Content
(as described below).

NOTICE: UMG may from time to time amend, modify, or supplement this License Agreement
as it pertains to the Software and UMG Content by posting a copy of such amended, modified, or
supplemented license agreement at http://www.bluematter.com. Please check that website
regularly for revisions to this License Agreement. You may provide notice to UMG of any
objection to such revised terms within thirty (30) days after they are posted; please send any such
objection by email to privacy@umusic.com| You will be deemed to have accepted the amended,
modified, or supplemented terms if you thereafter use the Software or UMG Content. All other
terms of this License Agreement will continue in effect except as provided in paragraph 10
below.

1. License to Use Software.

(a) InterTrust Software. Subject to the terms and conditions hereof, InterTrust hereby grants you
a limited, nonexclusive, nontransferable, nonsublicensable right to use the InterTrust Software,
as such software has been delivered to you, on a single computer solely: (i) as an end user or for
end users; and (ii) to make Authorized Use of content or other digital information under the
management and/or other governance of the InterTrust Software, including but not limited to
performing those limited clearinghouse functions strictly and solely as set forth herein.

(b) UMG Software. Subject to the terms and conditions hereof, UMG hereby grants you a
limited, nonexclusive, nontransferable, nonsublicensable right to use the UMG Software, as such
software has been delivered to you, on a single computer solely as an end user or for end users.

2. Deployment Manager. You agree to abide by the rules and policies established from time to
time by your deployment manager and/or InterTrust. Such rules and policies will be applied
generally in a nondiscriminatory manner to users of the InterTrust Software, and may include,
for example, required updates, modifications, and/or reinstallations of the InterTrust Software to
address security and/or interoperability issues.


mailto:privacy@umusic.com

3. Restrictions.

(a) The Software contains and/or embodies copyrighted material, trade secrets, patented
inventions and other proprietary material and intellectual property of InterTrust and/or UMG
and/or either parties' licensors All title and ownership rights in the InterTrust Software remain
with InterTrust and its licensors, as applicable. All title and ownership rights in the UMG
Software remain with UMG and its licensors, as applicable. You may make one back-up copy of
the Software for archival purposes, so long as such copy contains the copyright and proprietary
notices furnished with the original copy;

(b) In addition to those prohibitions contained elsewhere herein, you will not under this License
Agreement: (i) rent, lease, loan, sell, copy (except as permitted above), or distribute the Software
in whole or in part; (ii) use the Software or any portion thereof to create any tool or software
product that can be used to create software applications of any nature whatsoever; (iii) remove,
alter, cover, obfuscate, and/or otherwise deface any trademarks or notices on the Software;
and/or (iv) modify, alter, decompile, disassemble, reverse engineer or emulate the functionality
of (for purposes inconsistent with this License Agreement), reverse compile or otherwise reduce
to human readable form, or create derivative works of the Software without the prior written
consent of Licensors;

(c) Notwithstanding the prohibitions contained in Paragraph 3(b): (i) InterTrust's authorization,
as applicable, shall not be required where reproduction of the InterTrust Software and translation
of its form are indispensable in the European Union or Norway to obtain the information
necessary to achieve the interoperability of the InterTrust Software with other programs,
provided that: (a) these acts are performed by you or by another person having a right to use a
copy of the InterTrust Software, or on their behalf by a person authorized to do so; (b) the
information necessary to achieve interoperability has not previously been readily available to the
persons referred to in subparagraph (a); and (c) these acts are confined solely to the parts of the
InterTrust Software which are necessary to achieve interoperability; (ii) UMG's authorization
shall not be required where reproduction of UMG Software is expressly permitted by the laws of
the pertinent jurisdiction;

(d) You further acknowledge and agree that you may not, and shall not, tamper with the Software
or undertake any activity intended to bypass, modify, defeat or otherwise circumvent (or having
the intended effect of facilitating, modifying, or assisting the bypassing, defeating or
circumventing of) proper and/or secure operation of the Software and/or any mechanisms
operatively linked to such software to detect and/or make more difficult attempts to bypass,
modify, defeat, or otherwise circumvent the proper and/or secure operation of the Software;

(e) Except as expressly provided by the License Agreement, no other licenses or rights
(including rights to maintenance or updates) are granted, expressly, or by implication or estoppel,
now or in the future and all other licenses are reserved by Licensors.

4. Prohibited Clearinghouse Use. Without limiting the generality of the foregoing, this License
Agreement specifically does not allow you to use, and you agree to not control and direct the
InterTrust Software or any portion thereof, or any information derived at least in part from use of
such software, to perform any of the following functions (the "Clearinghouse Functions") except
those specific, express activities, on your own behalf (and/or on behalf of an entity), directly



authorized by, set-up by, and controlled by a provider of clearinghouse function products and/or
services acting pursuant to a valid license with InterTrust:

(a) enable payment fulfillment or provision of other consideration (including service fees,
product fees or any other fees and/or charges) based at least in part on access and/or other
processing of electronic information under any form of management, control, regulation or
governance of InterTrust Software, including information conveyed to, associated with, from, or
generated by such software;

(b) perform any audit, billing, payment fulfillment (or provision of other consideration) and/or
other clearing activities involving more than one person; or

(c) compile, aggregate, use and/or provide information relating to more than one person's use of
InterTrust Software and/or any digital information and/or file structures managed, governed
and/or regulated thereby, or provide information relating to a person's use of InterTrust Software
and/or any digital information and/or file structures managed, governed, and/or regulated thereby
to a third person for any commercial purpose.

Clearinghouse Functions shall include, for example, any of the following activities or services:
(1) financial clearing; (2) electronically certifying information such as authenticating identity,
class membership, or other attributes of identity context; and/or (3) providing and/or deriving
information based upon usage auditing, user profiling, and/or market surveying related to more
than one person’s use of InterTrust Software and/or any digital information managed, governed,
and/or regulated thereby, including compiling and/or employing information to support
advertising payment or other consideration.

You are permitted to pay bills or provide information related to your use of the InterTrust
Software and observe and interact with your rights, permissions, and/or records concerning use
of content governed by the InterTrust Software, solely to the extent and in the manner provided
by your InterTrust Software and authorized, set-up, and controlled by InterTrust.

5. Authorized Use of UMG Content. The Software may enable you to listen to, view, and/or read
(as the case may be) music, images, video, text, and other material that may be obtained by you
in digital form. This material, collectively "Content,” may be owned by UMG or by third parties.
However, in all circumstances, you understand and acknowledge that your rights with respect to
Content you obtain for use in connection with the Software will be limited by copyright law and
by the Business Rules with which authorized copies of the Content are electronically packaged.
"Business Rules" are the rules assigned by a Content owner to its Content that limit your access
to and use of Content. Unauthorized copies of Content (including pirate and other illegal copies)
may be electronically packaged with incorrect rules that have not been approved by the Content
owner. The Business Rules approved by a Content owner in respect of its Content shall govern
your rights with respect to that Content regardless of whether unauthorized rules have been
associated with that Content by another party.

You may obtain from a Content owner certain rights to use the owner's Content. For example,
the Content owner may grant you the right to listen to an audio track he or she owns in exchange
for some payment by you or no payment by you; the Content owner may grant you the right to
listen to an audio track for a specific number of playbacks or for as many playbacks as you wish;
or the Content owner may permit you to listen to a portion of an audio track at no cost but



require you to purchase additional rights to listen to the entire audio track. These examples are
not exclusive but are intended to give you an idea of the types of Business Rules that may apply
to certain Content. Business Rules will be provided with Content offers. In the absence of
contrary Business Rules provided with a Content offer, the Business Rules listed on Schedule A
(which appears below and is an integral part of this License Agreement) shall apply. Please
direct any questions concerning UMG Business Rules to privacy@umusic.com
Content, when it is made available to you, is only for yourpersomatuse. Everrwhen you obtain
the right to use certain Content indefinitely and for as many playbacks as you wish, your use is
pursuant to the Business Rules assigned by the Content owner. You agree that each owner of
Content that may be made available to you in connection with the Software shall be a third party
beneficiary under this License Agreement with the right to enforce the terms or provisions of this
License Agreement that directly concern Content and/or Business Rules. Except where Business
Rules expressly provide otherwise, all terms of this License Agreement that pertain to Software,
including without limitation the prohibitions against reverse engineering and unauthorized
copying, pertain with equal force to Content.

The Software enables Content owners to control your access to their Content in accordance with
the Business Rules. UMG, as a Content owner, reserves the right to use the Software at any time
to enforce the Business Rules with or without notice to you. Other Content owners may also
reserve this right in respect of their Content.

6. Customer Support. UMG will provide customer support to ensure that the UMG Content you
obtain functions properly. In order to provide this support, UMG keeps a record of your name
and other identifying information along with an account record of the Content you have
obtained. UMG obtains this information itself or through clearinghouse service providers,
including Magex Ltd. Customer support for UMG Content is always available at
http://www.support.bluematter.com.

7. Remedies. You acknowledge and agree that any unauthorized use of Licensors' technology
contained in the Software would result in irreparable injury to Licensors for which money
damages would be inadequate and in such event Licensors (or either of them to protect their
respective property) shall have the right, in addition to other remedies available at law and in
equity, to immediate injunctive relief to prevent any such unauthorized use. Nothing contained in
this Section 7 or elsewhere in this License Agreement shall be construed to limit remedies or
relief available pursuant to statutory or other claims that Licensors may have under separate legal
authority, including but not limited to, any claim for intellectual property infringement.

8. Warranties. You expressly acknowledge and agree that as concerns InterTrust, UMG and/or
any of their licensors, the use of the Software is at your own sole risk. THE SOFTWARE HAS
BEEN PROVIDED BY LICENSORS SOLELY, "AS IS" AND WITHOUT WARRANTY BY
INTERTRUST, UMG AND/OR ANY OF THEIR LICENSORS OF ANY KIND, AND, TO
THE MAXIMUM EXTENT ALLOWED BY APPLICABLE LAW, INTERTRUST, UMG
AND/OR ANY OF THEIR LICENSORS EXPRESSLY DISCLAIM ALL WARRANTIES,
EXPRESS OR IMPLIED, INCLUDING, BUT NOT LIMITED TO, THE IMPLIED
WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR
PURPOSE, OR ANY WARRANTY OF NONINFRINGEMENT. THERE IS NO WARRANTY
THAT THE FUNCTIONS CONTAINED IN THE SOFTWARE WILL MEET YOUR
REQUIREMENTS, OR THAT THE OPERATION THEREOF WILL BE UNINTERRUPTED
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OR ERROR-FREE. INTERTRUST, UMG AND/OR ANY OF THEIR LICENSORS DO NOT
WARRANT, GUARANTEE, OR MAKE ANY REPRESENTATIONS REGARDING THE
USE OR THE RESULTS OF THE USE OF THE SOFTWARE WITH RESPECT TO ITS
PERFORMANCE, ACCURACY, RELIABILITY, SECURITY CAPABILITY,
CURRENTNESS OR OTHERWISE. NO ORAL OR WRITTEN INFORMATION OR ADVICE
GIVEN BY ANY PERSON SHALL CREATE A WARRANTY IN ANY WAY
WHATSOEVER RELATING TO INTERTRUST, UMG AND/OR ANY OF THEIR
LICENSORS. THE ENTIRE RISK AS TO THE USE, PERFORMANCE AND RESULTS OF
THIS PRODUCT IS ASSUMED BY YOU. THE EXCLUSION OF IMPLIED WARRANTIES
IS NOT PERMITTED BY SOME JURISDICTIONS AND THUS, THE ABOVE EXCLUSION
MAY NOT APPLY TO YOU.

9. Further Limitation of Liability. In addition to the other provisions hereof, YOU
ACKNOWLEDGE TO AND FOR LICENSORS' BENEFIT AND THE BENEFIT OF THEIR
DIRECTORS, EMPLOYEES, LICENSORS, AND AGENTS (COLLECTIVELY "AGENTS")
THAT THE SOFTWARE, AS WITH MOST SOFTWARE, MAY CONTAIN BUGS AND IS
NOT DESIGNED OR INTENDED FOR USE IN HAZARDOUS ENVIRONMENTS
REQUIRING FAIL-SAFE PERFORMANCE IN WHICH THE FAILURE OF THE
APPLICATION SOFTWARE COULD LEAD TO DEATH, PERSONAL INJURY OR
PHYSICAL OR ENVIRONMENTAL DAMAGE. LICENSORS AND THEIR AGENTS
SHALL HAVE NO LIABILITY WHATSOEVER FOR ANY LOSS SUFFERED AS THE
RESULT OF A BREACH OF SECURITY INVOLVING SOFTWARE, WHETHER OR NOT
SUCH BREACH RESULTS FROM THE DELIBERATE, RECKLESS, OR NEGLIGENT
ACTS OF ANY PERSON.

UNDER NO CIRCUMSTANCES SHALL LICENSORS OR THEIR AGENTS BE LIABLE
FOR ANY UNAUTHORIZED USE OF ANY CONTENT, OR ANY USE OF THE
SOFTWARE TO DEVELOP, DISTRIBUTE, OR USE ANY MATERIAL THAT IS
DEFAMATORY, SLANDEROUS, LIBELOUS OR OBSCENE, THAT PORTRAYS ANY
PERSON IN A FALSE LIGHT, THAT CONSTITUTES AN INVASION OF ANY RIGHT TO
PRIVACY OR AN INFRINGEMENT OF ANY RIGHT TO PUBLICITY, THAT GIVES RISE
TO ANY BREACH OF CONTRACT INVOLVING ANY THIRD PARTY OR TO ANY
BUSINESS TORT OR SIMILAR CLAIM OF A THIRD PARTY OR ANY VIOLATION OF
ANY FOREIGN, FEDERAL, STATE OR LOCAL STATUTE OR REGULATION, OR THAT
OTHERWISE CAN BE REASONABLY LIKELY TO EXPOSE LICENSORS OR THEIR
AGENTS TO CRIMINAL OR CIVIL ACTIONS.

IN NO EVENT WILL LICENSORS OR THEIR AGENTS BE LIABLE TO YOU FOR ANY
CONSEQUENTIAL, INCIDENTAL OR SPECIAL DAMAGES (INCLUDING DAMAGES
FOR LOSS OF BUSINESS PROFITS, BUSINESS INTERRUPTION, LOSS OF BUSINESS
INFORMATION, AND THE LIKE) ARISING OUT OF THE USE OR INABILITY TO USE
THE SOFTWARE, EVEN IF LICENSORS AND/OR THEIR AGENTS HAVE BEEN
ADVISED OF THE POSSIBILITY OF SUCH DAMAGES. BECAUSE SOME
JURISDICITONS DO NOT ALLOW THE EXCLUSION OR LIMITATION OF LIABILITY
FOR CONSEQUENTIAL OR INCIDENTAL DAMAGES, THE ABOVE LIMITATION MAY
NOT APPLY TO YOU. TO THE EXTENT AS APPLIED IN A PARTICULAR
CIRCUMSTANCE ANY DISCLAIMER OR LIMITATION ON DAMAGES OR LIABILITY



SET FORTH HEREIN IS WHOLLY PROHIBITED BY APPLICABLE LAW, THEN,
INSTEAD OF THE PROVISIONS HEREOF IN SUCH PARTICULAR CIRCUMSTANCE,
LICENSORS SHALL BE ENTITLED TO THE MAXIMUM DISCLAIMERS AND/OR
LIMITATIONS ON DAMAGES AND LIABILITY AVAILABLE AT LAW OR IN EQUITY
BY SUCH APPLICABLE LAW IN SUCH PARTICULAR CIRCUMSTANCE, AND IN NO
EVENT TO EXCEED US$10.

10. Term. Either Licensor may terminate this License Agreement at any time upon providing five
(5) days prior notice. This License Agreement is subject to immediate termination, without
notice, if you breach any provision of this License Agreement; provided that if such termination
without notice is expressly prohibited by applicable law, then such termination shall occur based
upon notice in the event of any breach. Upon notice from either Licensor that this License
Agreement has been terminated, you must return to the terminating party or destroy all copies of
the terminating party's Software, including any copies or partial copies.

11. Survival. The respective rights and obligations of you and Licensors under the provisions of
Sections 2, 3,4, 7,9, 12, 13 and this Section 11 shall survive termination of this License
Agreement.

12. U.S. Government Restricted Rights and Export Provisions. The Software is "commercial
computer software" or "commercial computer software documentation.” The United States
Government's rights with respect to the Software are limited by the terms of this License
Agreement, pursuant to FAR § 12.212(a) and/or DFARS § 227.7202-1(a), as applicable. You
acknowledge that the Software and related technical data are subject to United States export
controls imposed under the Export Administration Regulations of the U.S. Department of
Commerce and other relevant regulations. You shall not export or "re-export™ (transfer) the
Software unless you have complied with all applicable U.S. export controls. U.S. law prohibits
transfer to any person or entity in Cuba, Iran, Iraq, Libya, North Korea, Sudan, Syria, or any
other country subject to a U.S. embargo, or to any person or entity who you know or have reason
to believe will transfer the Software to those locations. U.S. law also prohibits transfer to a
national of any of those countries, or to a person or entity designated by U.S. export regulations
as a "Specially Designated National" or other Blocked Person, without the express authorization
of the United States Government. For a comprehensive description of all applicable U.S. export
controls, you should consult U.S. export regulations.

13. Miscellaneous Provisions.

(a) Any and all actions arising out of or in any manner affecting the interpretation of the
provisions of this License Agreement as they pertain to the InterTrust Software, whether under
this License Agreement or otherwise (collectively, an "InterTrust Software Dispute™) shall be
governed solely by, and construed solely in accordance with, the laws of the United States of
America and Commonwealth of Virginia, excluding (i) conflict of laws principles; (ii) the United
Nations Convention on Contracts for the International Sale of Goods; (iii) the 1974 Convention
on the Limitation Period in the International Sale of Goods; and (iv) the Protocol amending the
1974 Convention, done at Vienna April 11, 1980. To the extent permitted by law, the provisions
of this License Agreement shall supersede any provisions of the Uniform Commercial Code as
adopted or made applicable to the InterTrust Software in any competent jurisdiction. As concerns
any InterTrust Software Dispute, you hereby unconditionally and irrevocably consent to the



exclusive jurisdiction of and venue in, as relevant, the state courts of the Commonwealth of
Virginia and the U.S. District Court for the Eastern District of Virginia, located in the City of
Alexandria, Virginia (or any direct successors thereto) and irrevocably: (i) waive any objection
whatsoever (including any objection with respect to venue) that you may now or hereafter have
to the jurisdiction or venue of said courts; and (ii) consent to the service of process of said courts
by the mailing of process by registered or certified mail to you, postage prepaid.;

(b) Any and all actions arising out of or in any manner affecting the interpretation of the
provisions of this License Agreement as they pertain to the UMG Software or Content, whether
under this License Agreement or otherwise shall be governed solely by, and construed solely in
accordance with, the laws of the United States of America and State of New York, excluding (i)
conflict of laws principles; (ii) the United Nations Convention on Contracts for the International
Sale of Goods; (iii) the 1974 Convention on the Limitation Period in the International Sale of
Goods; and (iv) the Protocol amending the 1974 Convention, done at Vienna April 11, 1980. To
the extent permitted by law, the provisions of this License Agreement shall supersede any
provisions of the Uniform Commercial Code as adopted or made applicable to the InterTrust
Software in any competent jurisdiction. As to any dispute, you hereby unconditionally and
irrevocably consent to the exclusive jurisdiction of and venue in, as relevant, the state courts of
the State of New York and the U.S. District Court for the Southern District of New York, located
in New York, New York and irrevocably: (i) waive any objection whatsoever (including any
objection with respect to venue) that you may now or hereafter have to the jurisdiction or venue
of said courts; and (ii) consent to the service of process of said courts by the mailing of process
by registered or certified mail to you, postage prepaid,;

(c) If for any reason a court of competent jurisdiction finds any provision or portion of this
License Agreement to be unenforceable, such provision or portion shall be enforced to the
maximum extent permissible consistent with the terms hereof, and the remainder of this License
Agreement shall continue in full force and effect.

(d) Except as expressly set forth herein, this License Agreement may not be amended, modified,
or supplemented by the parties in any manner, except by an instrument in writing signed for
InterTrust by InterTrust's Chairman, EVP Corporate Development, General Counsel, or such
other person designated in writing by one of the foregoing ("InterTrust Designated Officer"), and
for UMG by an authorized officer of the company. No provision hereof shall be deemed waived
(by any act or omission) unless such waiver is in a writing signed by the InterTrust Designated
Officer and an authorized officer of UMG. This License Agreement will bind and inure to the
benefit of each party's successors and assigns, provided that you may not assign or transfer this
License Agreement, in whole or in part, without the prior written consent of the InterTrust
Designated Officer and an authorized officer of UMG. This License Agreement represents the
entire agreement between you and Licensors with respect to the subject matter hereof and
supersedes all prior and/or contemporaneous agreements and understandings, written or oral,
between you and Licensors with respect to the subject matter hereof.

14. Intellectual Property Notices.

(@) InterTrust Software is Copyright (c) 1997-2000 InterTrust Technologies Corporation. All
rights reserved. The InterTrust Software and its use may be covered by one or more of the
following patents: US 4,827,508, US 4,977,594, US 5,050,213, US 5,410,598, US 5,892,900, US



5,910,987, US 5,915,019, US 5,917,912, US 5,920,861, US 5,940,504, US 5,943,422, US
5,949,876, US 5,982,891, EP 329681, AT133305, and DE3751678. Additional U.S. and foreign
patents are pending. DigiBox, InterRights Point, IRP, InterTrust, MetaTrust, MP3Plus,
PowerChord, Rights Editor, Rights Metafile, RightsWallet, Flying Library, and the InterTrust
Logo are trademarks in the U.S. and other countries of InterTrust Technologies Corporation, and
are used by you under license.

(b) UMG Software is Copyright (c) 1999-2000 Universal Music Group, Inc. All rights reserved.
U.S. and foreign patents pending. Bluematter, the Bluematter design, and the Bluematter trade
dress are trademarks in the U.S. and other countries of Universal Global e, Inc., one of the
Universal Music Group family of companies, and are used by you under license.

15. Third Party Notices. You acknowledge and understand that certain software modules of the
Software may contain third party technology. The following describes such third party
technology and your rights and licenses therein.

() The InterTrust Software contains: (i) the following licensed Microsoft(r) DLLs: msvcrt.dll,
msvcirt.dll, mfc42.dll, amovie.exe, atl.dll, msvcp50.dll. These files may be used only in
conjunction with licensed Microsoft(r) products, and may not be redistributed to anyone and/or
modified; (ii) software from Basis Technology Corporation ("Basis"). As stipulated in
InterTrust's agreement with Basis, you agree that use of the Basis software shall occur solely in
accordance with the terms and conditions of this License Agreement and the Basis/InterTrust
agreement (separately available from InterTrust). Other portions are (c) FairCom Corporation
1984-88; (iii) RSA MD4 and MD5, to which the following notice applies: MD4 Copyright (c)
1990-2, MD5 Copyright (c) 1991-2, RSA Data Security, Inc. All rights reserved. License to copy
and use this software is granted provided that it is identified as the "RSA Data Security, Inc.
MD4 Message-Digest Algorithm™ and/or "RSA Data Security, Inc. MD5 Message-Digest
Algorithm" in all material mentioning or referencing this software or this function. RSA Data
Security, Inc. makes no representations concerning either the merchantability of this software or
the suitability of this software for any particular purpose. It is provided "as is" without express or
implied warranty of any kind. These notices must be retained in any copies of any part of this
documentation and/or software; (iv) DES software, to which the following notice applies: des -
fast & portable DES encryption & decryption Copyright (¢) 1992 Dana L. How. THIS
PROGRAM IS DISTRIBUTED WITHOUT ANY WARRANTY, INCLUDING THE IMPLIED
WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE;
(v) AT&T software, to which the following notice applies: Copyright (c) 1995 by AT&T.
Permission to use and copy this software without fee is granted, provided that this entire notice is
included in all copies of any software which is or includes a copy or modification of this
software and in all copies of the supporting documentation for such software. This software may
be subject to export controls. SOME PARTS OF CRYPTOLIB MAY BE RESTRICTED
UNDER UNITED STATES EXPORT REGULATIONS (HOWEVER, SUCH PARTS ARE
NOT INCLUDED IN THE INTERTRUST SOFTWARE). THIS SOFTWARE IS BEING
PROVIDED "AS IS", WITHOUT ANY EXPRESS OR IMPLIED WARRANTY. IN
PARTICULAR, NEITHER AT&T NOR INTERTRUST MAKE ANY REPRESENTATION OR
WARRANTY OF ANY KIND CONCERNING THE MERCHANTABILITY OF THIS
SOFTWARE OR ITS FITNESS FOR ANY PARTICULAR PURPOSE; and (vi) Independent
JPEG Group software. Copyright (c) 1991, 1992, 1993, 1994, 1995, Thomas G. Lane. The



Graphics Interchange Format is the copyright property of CompuServe Incorporated. GIF (sm) is
a Service Mark property of CompuServe Incorporated. Certain portions of the Independent JPEG
Software were loosely based on giftoppm from the PBMPLUS distribution as of February 1991
to which this notice applies: Copyright (c) 1990, David Koblas. Permission to use and copy this
software and its documentation for any purpose is granted, provided that the above copyright
notice appears in all copies and that both that copyright notice and this permission notice appear
in supporting documentation. This software is provided "as is" without express or implied
warranty;

(b) [PLEASE ADVISE IF OUR PORTION OF THE PLUG-IN CONTAINS ANY THIRD-
PARTY SOFTWARE.]

16. Customer Contacts. If you have any questions regarding this License Agreement, or if you
would like to contact either party for any other reason, for InterTrust, please call (408) 855-0100,
fax (408) 855-0144; write to InterTrust Technologies Corporation, 4750 Patrick Henry Drive,
Santa Clara, CA 95054, or visit our website at http://www.intertrust.com.; for UMG, please call
(877) 896-BLUE (2583); write to Universal Music Group, Universal Global e, Inc., 1755
Broadway, New York, NY 10019, Attn: General Counsel; or visit our website at
http://www.bluematter.com.

SCHEDULE A - Business Rules

In the absence of contrary Business Rules provided with a Content offer, the following default
Business Rules shall apply to all UMG Content:

1. You may only download Content to a portable device that is (i) compatible with the InterTrust
Technologies Corp. digital rights management system, (ii) compliant with the requirements of
the Secure Digital Music Initiative (SDMI), and (iii) compliant with UMG's content security
requirements.

2. 'You may not copy or "burn” Content onto CDs, DVDs, flash memory, or other storage devices
(other than the hard drive of the computer upon which you installed the Software). In the future,
UMG may permit you to make these types of copies of UMG Content to certain SDMI-
compliant storage media.

3. You may not transfer your rights to use any particular copy of Content to another. For
example, you may not transfer your rights to another at death, in divorce, or in bankruptcy. This
is not an exclusive listing; it is only a set of examples. Notwithstanding this Business Rule, you
may email a Content Reference to another consumer to enable that consumer to purchase his or
her own rights in Content.

4. You may not transfer or copy Content (with the rights you have purchased) to another
computer, even if both computers are owned by you. You will be able to copy locked Content to
another computer, whether that computer is owned by you or not, but the rights you have
purchased to use that Content will not travel with the copy. In the future, UMG may permit you
to make these types of transfer of UMG Content along with the rights you have purchased.

5. You may not print the photographic images, lyrics, and other non-music elements that are
distributed with Content.



6. When you purchase the right to unlimited use of Content, the use rights associated with that
Content terminate upon your death.

7. There is currently no free UMG Content. All rights must be purchased. The only exception to
this rule is that 30 second audio clips may sometimes be made available by UMG without
charge.

8. UMG may revoke your rights to use Content pursuant to the terms of the foregoing License
Agreement; in the case of a violation by you of the License Agreement; in cases of suspected
fraud by you or another; in cases of a suspected security breach by you or another; in order to
forestall or remedy any legal exposure to UMG or its affiliated companies; and in other
situations in which UMG in its judgment believes it advisable to do so in order to protect
Content, the Software, and/or UMG and its affiliated companies.



Appendix 4

Sony Music Entertainment Inc.
License Agreement

(as contained in the file readme.txt on
“The Writing’s on the Wall” CD)






[ readne. t xt]
Usi ng your Sony CDpl ayer

W ndows ' 95

After inserting this audio disc in your CO-ROM drive a "destiny.exe" w ndow
wi || appear.

If your conputer is not set to "Autorun" the "destiny.exe"

di al og box will not appear. Set your conputer to Autorun or double-click

on "destiny. exe".

Not e wi ndows 3.1 users:
The "destiny.exe" isn't supported on win3.1

M ni nrum Requi renent s

Intel Pentium processor or conpatible.

16 MB RAM

M crosoft W ndows 95

640 x 480, 256-color (8 bit) display

Doubl e speed or faster nulti-session CD-ROM drive*
wi th Enhanced CD conpatible firmiare

16 bit sound card

* %k k¥ X

*

*1f you are unsure of your CD-ROM drive's capabilities, please
contact your hardware manufacturer to verify that your drive
contai ns Enhanced CD (Bl ue Book/Milti-session) conpatible
firmare.

Tr oubl eshoot i ng:

Sound Probl ens

1. Is your volune turned up? Are your speakers plugged in?

2. Do you have a Sound Bl aster conpatible sound card that can
handl e 8-bit, 22K sound? Is it installed properly in Wndows?
Try using anot her piece of software to play sound within
W ndows.

3. If you have a mixing control panel, check that the levels
are not set to zero

Vi deo probl ens

1. Is your nonitor set at 256 colors (8 bit color) or above? If not select
the Wndows Control Panel, click on the display tab for Wndows 95
to change the nonitor settings.

2. In order to view video you nust have the video for w ndows install ed.
If you do not check in your original Wndows installation disc for the
installer.

Onl i ne problens

1. Do you have a direct connection to the Internet via nbodem TI1,
ISDN line or other? |If not, you will not be able to go online.

2. |If you cannot connect within the player try launching your browser
with using the follow ng url
"http://ww.destinyschild.conl"

Enhanci ng the performance of your CD EXTRA
Turn off all other prograns while you are running the Enhanced CD
Thi s includes applications, clocks, screen savers and other software.



For nore Sony Music CD EXTRA infornation:
internet: http://ww.cdextra.com
e-mail: CD _EXTRA@onynusi c. com
Recor ded Message: (212)833-6564

SONY MUSI C ENTERTAI NMVENT | NC. LI CENSE AGREENMENT

This | egal agreenent between you as end user and Sony Misic
Entertai nment Inc. concerns this product, hereafter referred to
as Software. By using and installing this disc, you agree to be
bound by the terns of this agreenent. If you do not agree with
this licensing agreenent, please return the CDin its origina
packaging with register receipt within 7 days fromtinme of
purchase to: Sony Music Entertainnent Inc., Radio City Station
P.O Box 844, New York, NY 10101-0844, for a full refund

1. LICENSE; COPYRI GHT; RESTRICTIONS. You may install and use
your copy of the Software on a single conputer. You nmay not
network the Software or otherw se use or install it on nore
than one conputer or termnal at the sanme tinme. The Software

(i ncluding any inmages, text, photographs, aninmations, video,
audi o, and nmusic) is owned by Sony Misic Entertainment Inc. or
its suppliers and is protected by United States copyright |aws
and its international treaty provisions. You may not rent,
distribute, transfer or |lease the Software. You nmay not reverse
engi neer, disassenble, deconpile or translate the Software.

2. LIM TED WARRANTY. Sony Music Entertainment Inc. warrants
that the original Software disc[s] will performsubstantially in
accordance with the acconpanying printed naterials for a

peri od of ninety (90) days fromthe date of purchase. Sony Misic
Entertainment Inc.'s entire liability and your exclusive remedy
shall be limted only to replacenment of the Software that is
determ ned to be defective during the warranty period. This
Limted Warranty is void if the defective Software resulted
from acci dent, abuse, or msapplication. Any replacenent
Software will be warranted for the remai nder of the origina
warranty peri od.

3. NO OTHER WARRANTI ES. To the maxi mum extent permtted by
applicable law, Sony Miusic Entertai nment Inc. disclains all
other warranties, either express or inplied, including but not
limted to inplied warranties of merchantability and fitness
for a particular purpose, with respect to the Software. This
limted warranty gives you no specific legal rights. You nay
have others, which vary fromstate/jurisdiction to
state/jurisdiction.
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