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\\·aiver of ~loral Rights 
In Visual Am\·orks 

EXEClTIYE Sl~BIARY 

Introduction 

The Visual Anists Rights Act of 1990 (VARA) directed the Copyright Office to conduct 

a study to assess for Congress the impact of the waiver of moral rights provisions contained in 

that legislation. On December 1. 1992. the Copyright Office submitted to Congress an Interim 

Repon summarizing responses to a Notice of Inquiry and outlining funller inquiries and avenues 

of research it would undertake. This final repon represents the completed Office study. 

I. THE VISUAL ARTISTS RIGHTS ACT OF 1990 

In 1990. Congress for the first time legislated limited moral rights of attribution and 

integrity to authors of nanowly defined works of visual ans. These rights, which follow the 

rights specified in Anicle ~ of in the international Berne Convention for the Protection of 

Literary and Anistic Worts. mirror rights granted to authors by most nations of the world. 

They guaramee to authors of ~led fine ans and exhibition photographs the right to claim or 

disclaim authorship in a work; limited rights to prevem dislortion, mutilation, or modification 

of a wort; and the right, under some cin';ummoa:s, to prcvcm clesWction of a work tbat is 

incorponded into a building. 

imaestcd parties, Congress claamimd tbal artists' moral rigbls should not be absolute, but 

should be tempered by commercial realities, provided tbat IUlbon were not unduly inftucnccd 

r:\----.1 
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to give away their new-found rights. Thus. the legislation provides for waiver of these moral 

rights. but only by a signed. wrieten agreement specifying the work and the uses of the work to 

which a waiver applies. Congress further directed the Copyright Office to review the waiver 

provision's operation to assure that anists were not coerced by unequal bargaining power to 

forfeit their moral rights. 

An early step in the Office· s research was to review which state statutes afford moral 

rights protection. The Office found that nine states had enacted legislation before VARA to 

protect. to varying degrees. anists · moral rights. Those following a so-called preservation 

model protect an anist" s rights of attribution and integrity and generally protect anistic works 

against unauthorized destruction. The second model does not protect against destruction but 

does ensure an anisf s rights of attribution and integrity in a class of works that is sometimes 

limited to visual or graphic works of recognized quality. A tenth state's law, enacted after 

VARA. follows a third model that protects against alteration or destruction and ensures proper 

attribution but applies only to works publicly displayed in state buildings. The extent to which 

state and common law moral rights protection will survive the federal Copyright Act's 

preemption provisions is unclear. 

Moral rights are also proo:cted indirectly by state ton, privacy, and publicity laws; by 

the federal prorcction of the 1.anham Act; and by the Copyright Act's protection of an author's 

exclusive rights in his or her derivative works, including limits on a statutory licensee's rights 

to arrange an author's musical composition for use in pbonorecords. 
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0. ~IORAL RIGHTS IS OTHER COl~TRIES 

~atior.s that provide their authors and anists with protection in the nature of moral rights 

protection do so using \'arious approaches. Sor••c;: use statutory law to balance the interests of 

anists and their creations with the interests of copyright owners and other users cf work.-.. The 

statutes may be categorized as laws of copyright. design rights. passing-off. unfair competition. 

ton. or contract. In other countries. the personal rights of attribution or paternity. and integrity. 

have been defined and shaped by the courts. 

Sations that are members of the Berne Con\'ention for the Protection of Literary and 

Anistic \Vorks are required to meet a minimum le\'el of protection. as set fonh in the Berne 

Con\'ention"s Anicle 6~. 1be multilateral treaty does not address waiver of moral rights; 

wai\'er is neither sanctioned nor prohibited. and individual member nations may implement the 

Berne Convention in their O\\'D ways. 

However. since the inception of tbe Berne Convention. member nations have had intense 

interest in supponing DOl only authors· rights to exploit their works for profit. but also in 

preserving authors· personal relationships with their works. In Chapler 0 of this Rcpon. tbe 

Copyright Office briefly discusses the evolution of Aniclc 61Di­

The Office surveyed a sampling of 14 nations and the F.uropean Community. selected to 

represent countries with civil and common law traditions. Of the COUDlries selected. twelve 

belonged to the Berne Convemion when we bcpn the study and two. Singapore and Nigeria. 

did not. Since that time Nigeria bas joined. The Copyrigbl Office enmjned legislation and case 

law to delenniDe bow and to what extem diffam nations protcet IUlbon• moral ~-

iii 



~ations. which follow the civil law tradition. such as France provide broad protection for 

authors and their creations. In countries such as the l'nited Kingdom. which follows the 

common law tradition. the anise relies more on contract law than copyright law for moral rights 

protection. 

Examination of the evolution of Berne's Anicle 61m. together with a survey of legal 

protection of authors· moral rights worldwide. provided the Office with a perspective to view 

moral rights provisions in United States law with the goal of infonning Congress whether or not 

the \'isual Anises Rights Act of 1990 is fulfilling the United States' treaty obligations. and 

whether or not the waiver provisions of 17 U.S.C. §106A are fulfilling Congress· intent in 

passing that legislation. 

m. MORAL RIGHTS IN UNITED STATES CASE LAW 

This chapter first summarizes significant federal case law that assessed moral rights prior 

to enactment of the Visual Anists Rights Act. and then summarizes judicial decisions rendered 

since enactment of VARA. 

Although moral rights were not n:cognized in U.S. cupyrigbl law prior to enactmeDl of 

VARA. some state legislatures bad emctcd moral rigla laws. and a munber of judicial decisions 

accorded some moral rights proleCtion under dlCorics of corYrigbt. unfair competition. 

defamation. invasion of privacy. and bracll of comna. Such cues have comillled relevance. 

not only for historical imclat. but also for precedenrial value because Slate and common law 

moral rights prorection was not emirely preempted by VARA. Arguably. Slate laws of 

defamation. invasion of privacy. conb'8CIS. and unfair competition by •passing off" are not 
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preempted. Fun.her. VARA rights endure only for the artist· s life. afcer which preemption 

ceases. 

In V ar.:as v. Esau ire. artist Antonio Vargas created for E.4iqllire magazine a series of 

calendar girl illustrations. some of which were published without hi~ -;onarure or credit-line. 

The l!.S. Coun of Appeals for the Seventh Circuit ruled that the rights of the panies were 

detennined by the contract in which Vargas agreed as independent contractor to furnish pictures 

and granted all rights in the anwork to Esquire. The coun rejected theories of implied contract. 

moral rights. and unfair competition. In Gnnz v. Harris. a jazz conccn was re-recorded with 

a reduced playing time and content. such that a full eight minutes was omitted. The conil'aCt 

required the defendant to use a credit-line attributing the plaintiff-producer. who sued. The 

Second Circuit considered whether. by contract or by ton. the plaintiff could prevem publication 

·as his. of a garbled version of his unoopyrigbted proJuct. ·and decided that selling abbreviated 

recordings with the original credit line constituted unfair competition and breach of coouact. 

In Gilliam v. Am;rican Broadcisior Cos.• ABC broadcast the first of two 90-minne specials. 

consisting of three 30-mimatc Momy Python shows each. but cut 24 of me original 90 minutes. 

MODI)' Python sued for ID injunction and damages. The Second Circuit ruled that ABC's actions 

conttaveoed COllb'adUal provisions limiting the rigbl to edit me program and that I licenw•S 

llDIUlborizcd USC of ID underlying wort by publication in I tnmca"'AI version WIS a copyrigM 

infringemem. In a 1beory akin to moral rigbls, the coun said that a disloncd vcnioa of a 

writer's or performer's wort may viollle rialllS prOICCled by die I .1nbam Ad ml my praem 
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Act as a substitute for moral rights. and belie\'ed the coun should restrict its opinion to contract 

and copyright issues. Another case. Wojnarowicz v. American Family Association. involved 

a group that protested an anist's work by reproducing 14 fragments in a pamphlet. The U.S. 

District Coun for the Southern District of ~ew York found for the anist under the New York 

Artists· Authorship Rights Act. but dismissed claims under the Copyright and Lanham Acts. 

A few decisions have been rendered since enactment of VARA. although none has yet 

focused on waiver. Most notable of recent cases is Caner v. Helmsley-Spear. Inc. A large an 

installation by three sculptors was commissioned for a Queens warehouse, but the owner of the 

building. demanding the anists vacate the premises. indicated plans to remove the work. 1be 

anists sued in district coun under VARA and prevailed. 1be trial coun determined that the 

work was covered by VARA: it was a single work of visual an. not a work of applied an. and 

not a work-for-hire. 1be fact that the anists retained their copyright tipped the balaDC(: in favor 

of their independent contractor. rather than employee. starus. 1be district coun found that 

intentional alteration of the installation would injure the anists' reputation. Suggesting a two-

tiered approach. that coun found the work qualified as one of "recognized stature" in that it bas 

"stature," i.e .• is viewed as meritorious. and this stature is "recognizccr by an expcns. the an 

community. or some cross-section of society. Rejecting various constitutional attacks on VARA. 

the district coun granted an injunction but said VARA conveyed no right to complete a work 

and did not justify damages in this case. 

On appeal, the Second Circuit analymd the flCtS of employmem and concluded that the 

sculpture in question was a wort made for~ and therefore was outside the scope of VARA's 

vir.'v••--.1 
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protection. It re\ersed the lower coun·s award of injuncti\e relief: therefore. no case has 

awarded relief to an anist under \"ARA. 

Another recent case. Pavia,.. 1L!O A'enue of the Americas Asscxiates. held that anists 

do not have the right under \"ARA to pre,·em the continued display after \'ARA· s effecti\e date 

of works distoned. mutilated. or modified before that date. 

I\'. COPYRIGHT omcE ~TERnl REPORT 

On June 10. 1992. 18 months after \"ARA"s enactment. the Office published a Sotice 

of Inquiry in the Federal ReKister seeking comments on such issues as anists · bargaining power. 

awareness of VARA rights. inclusion of waiver provisions in contracts. contracrual comp!iance 

with the requirement that waivers identify works and uses subject to waiver. acrual exerci~e of 

waivers. and the relative number of waivers granted for moveable works of visual an and for 

an works incorporated into buildings. The Office requested empirical evidence on the kinds of 

contracts that include waivers and the economic impact of those waivers: whether the anise's 

renown affects his or her waiver of rights: and what factors influence anists· decisions to waive 

rights. The Off'JCC asked for comments on possible constitutional problems that might arise if 

waivers were prohibited and asked for comments on how best to gather inf onnation for its final 

repon to Congress. 

This initial inquiry on the impact of waiver provisions yielded seven cotm'1Cnts. 

Rcspoodents included purchasers of anworts, a law professor, and several groups who repRSCDI 

artisls' inlerests. Most commenrs reflcctcd the respondems' limited experience with conttactual 

waiver of VARA rights. One respondent polled a sampling of its membership on VARA issues. 
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That poll revealed that most anists surveyed had linle or no experience with contracts 

incorporating moral rights. 

\'. COPYRIGHT OFFICE SlllVEl' A''D FISAL REPORT 

The most structured search for empirical evidence on the impact of waiver was the 

Copyright Office survey. formulated with the assistance of a panel of copyright and visual arts 

experts and distributed to hundreds of an-related organizations on nationai. state and local levels. 

~any of these organizations. panicularly state an councils. volunteer an lawyers. and an 

schools. in tum disbursed hundreds of copies of the survey to their members. 1be Office mailed 

6.800 surveys; many were duplicated in the hundreds by their recipients. These efforts. coupled 

with an association newsleners that described the VARA study. assured widespread distribution 

of our survey. 

lbe survey sought to educate and to elicit relevant information. It asked for objective 

responses to questions about panicipants' connection to the an world and their awareness of 

VARA rights. It questioned visual anists about thear professional experience and their 

contractual experience with waiver. All respoodems were asked for specific information about 

an contrac.'.~. whether they had eDCOUDICrcd any waiver provisions. and the effect of such 

provisions on relative bargaining power. Finally. the survey provided an opportunity for open-

ended commems on VARA concerm. 

More than 1,000 persons filed written responses to the survey. Responses were received 

from 47 states and the District of Columbia. and 9SS respoadems were self-described viaW 
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artists. Most artists who responded grossed less that $10.000 annually from their artwork and 

most had multiple sources of income. 

About three-quarters of respondents claimed awareness of moral rights. although many 

elaborated in wrinen comments on the need for further education of artists. Fewer than half 

knew moral rights could be waived. Seven percent of the 489 respondents answering the 

question said waiver clauses were routinely inciuded in artists' contracts. 

Nearly one quaner of responding artists covered by VARA knew of artists who had been 

asked to waive moral rights. Nearly 13 percent of VARA artists said they had refused contracts 

because they included waivers. A similar number had insisted that a waiver clause be struck 

from a contract. 'These artists were generally those who earned more than $25,000 annually 

from their art or were represented by an agent. More than half of the 269 VARA Artists 

expressing an opinion, however, believed that rejecting a request for waiver could threaten the 

deal. 

More than half of the 151 respondents who had seen waivers and answered the question 

said they complied with the specificity requirements of VARA, and about one-third of 136 

respondents said contracts contained a separate price for the waiver of moral rights. However, 

most an sales contracts continue to be oral and therefore cannot contain valid waiver clauses 

under the terms of VARA. In general, those participants who included written comments 

believed that VARA does littl~ to enhance artists' inferior bargaining position relative to the 

buyer. Many artists decried the complexity of an contracts and stated that legal requirements 

were too burdensome and legal advice too costly. 
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Comments on the effectiveness of VARA were predictably varied. Some affirmed the 

Act" s goals but c::lnsidered the waiver provisions to be an ·escape clause· for buyers to avoid 

honoring mc.:al ~·ights. Other anises were con,inced the law would not change the relatively 

weak bargaining power of anists. Some decried the "recognized stature" standard for protection 

against destruction of works as too narrow and incapable of definition. One commentator 

suggested that waivers should be valid only where the purchaser demonstrates a "compelling 

reasr,n" for requiring one. Several comments remarked that the law was unenforceable. largely 

bee 1use enforcement is too costly. 

VI. COPYRIGHT omcE PUBLIC HEARING 

Jn June 21. 1995. the Copyright Office held a public hearing to solicit comments on the 

effect o · the waiver of moral rights provision of VARA. The Office also accepted written 

com.me its submitted by July 31. 1995. 

· fhose responding to the Copyright Office Request for Comments through oral and written 

testimony were by no means unanimous in their views, but a few themes stood out. It is still 

early to measure effects of VARA waiver provisions due to the low level of VARA awareness. 

Effective VARA waivers are rare because written contracts for ar• transactions are rare. There 

is a distinction between "moveables," such as paintings and sculptures, and works incorporated 

into buildings. Waivers for the latter, as recognized in section 113(d), are likely to increase 

after the Caner case. 

Some believed waiver should be repealed or modified for moveables (that is, for the 

majority of worb addressed in section 106A). Most saw the need for the section l 13(d) waiver 

x 
r •ara'a-llUJll. I 
M.wdl I . 19!16 



provisions for works incorporated into buildings. although for one anorney. the fact that most 

contracts for major commissions will now routinely require waivers means that the section 

l 13(d) waiver provision should be tightened. if not repealed. Many panelists at rhe puhlic 

hearing beiieved that repeal of section l 13(d) waiver would result in a chilling effect on creation 

of an. since property owners may be unwilling to commit to a permanent structure. On the 

other hand. there may be such an effect even where building owners have secured a waiver: 

several artists reported that if they had been operating under a waiver. they would have 

undertaken the project, but with a different scale and design. Some predicted a standard te:m 

in landlord-tenant contracts requiring tenants to get waivers or refrain from installing art. 

The discussion at the public hearing distinguished moveables from major. commissioned 

works in general, and predicted pro forma waivers for the latter. If waivability is desirable for 

installed works and ill-advised for moveables. however. the answer is not as simple as repealing 

the section 106A waiver provisions and preserving those in section 113(d). 11le comments 

indicated that major works include large. government-commissions and installed pieces that may 

not be incorporated into buildings. Section l 13(d) deals only with works incorporated into 

buildings; all other VARA works are addressed in section 106A. Section 113(d) may need 

modification on this point if waivability under 106A is repealed. A related question is whether 

removal of a site-specific work.. even without damage. would infringe rights of integrity or 

attribution. 

Other recommr.odations wt.re made. Several parties agreed that one joint author should 

not be able to waive moral righb for c!ll C'18Utbors. Others believed VARA should apply to print 
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or broadcast reproductions of works. to cover distonions in books, magazines and electronic 

media. 

vn. WAIVER PROVISIONS IN ARTISTS' CONTRACTS 

The terms "gallery." "dealer." and "agent" are often used interchangeably in an 

contracts, but galleries, in their function as exclusive anist representative, are more likely than 

dealers and agents to be involved in waiver of moral rights. Visual Anists and Galleries 

Association Executive Director Robert Panzer believed waivers will most often be initiated by 

purchasers insisting that a sale include a written contract waiving moral rights. 

About a dozen examples of moral rights waivers from sample contracts were either 

submitted in response to the Copyright Office 1995 Notice of Inquiry or found in various texts. 

The contracts submitted included a variety of waiver provisions. The Nimmer copyright treatise 

included one contract that offers broad language to be used in a commission agreement or bill 

of sale if an anist is willing to waive moral rights. With respect to the VARA requirement that 

the use of the work for which rights are waived be specifically identitie<:, Nimmer suggests that 

the work's use is "as a work of visual an;" the waiver apply to all applicatk ns in which either 

the attribution or integrity right may be implicated. 

A Campbell's Soup Art Contest demanded of entrants that they waive moral rights and 

transfer copyright to the soup company. A Seattle Transit Project COllb'ICt permitted the metro 

system to remove a work witbol!t the artist's approval if a designated arts committee so 

recommends and if the artist bas the right of fll'St refusal to remove and purchase the work. A 

Massachusetts Bay Transportation Authority conttact provided that state moral rights in a work 
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that cannot be removed without substantial damage are "automatically waived" unless expressly 

reserved in a recorded instrument. 

A 1994 agreement with the Los Angeles County transponation authority pennined 

removal of anwork in the Authority· s sole discretion. even where removal could ~ause physical 

defacement. and an an installation at the Philadelphia Convention Center required complete 

waiver of VARA rights. Fina 1v, some lease agreements between tenants and landlord are 

beginning to limit tenants" ability to install an without first obtaining waiver and/or landlord's 

permission. 

VIU. RECOMMENDATIONS OF THE REGISTER OF 
COPYRIGHTS 

The Copyright Office examined and weighed carefully the varied opinions and 

experiences that anists, users and other interested parties reponed in response to the Notice of 

Inquiry, fonnal survey and public hearing. The Office considered sample anh;ts' contracts that 

contained waiver provisions, case law and state monl rights legislation and the experience of 

representative foreign nations who have recognized monl rights for many years. These sources 

confirmed that, because federal moral rights legislation is in its infancy in this country. and 

because anists and often art consumers are frequently unaware of moral rights, accurate 

predictions on the impact of VARA'~ waiver provisions arc difficult to make at this time. 

However, some comments and conclusiom are appropriate. 

By providing limited morill rights of imegrity and attribution to authors of narrowly 

defmed works of fine ans and exhibition pbotognpbs, VARA adopts the spirit of author 
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protection mandated by the Berne Convention and legislated by many industrialized and 

developing countries. Congres~· resolve to balance authors' rights with purchasers' commercial 

interests is reflected in VARA' s waiver provisions that permit an author to waive his or her 

moral rights in a signed written instrument specifying the work and the uses of the work to 

which the waiver applies. The focus of the Office's congressionally mandated study was to 

assess the impact of VARA's waiver provision: to investigate whether artists are being coerced 

by their unequal bargaining power to waive their moral rights, and whether parties are adt.~ring 

to the statutory rules 3tweming waivers. 

The Office's inquiry on these questions was conducted after background research into the 

development of moral rights domestically, in state legislation and case law and, internationally, 

in the standards established by the P.:me Union and the legislation and case law of foreign 

countries. Of the foreign nations whose laws were consulted, only those of the common law 

countries, the United Kingdom and Canada, contain express waiver provisions, although other 

nations temper artists' rights by contract or equity. In the United States, federal courts have thus 

far offered little guidance on the operation and application of VARA. The single case that 

afforded VARA protection at the lower coon level was overturned on appeal, when the coon 

found that the work was outside VARA 's scope of protection because it was a work made for 

hire. 

The Copyright Office examined and weighed carefully the opinions and experiences of 

more than 1000 artists, users, and other interested parties who responded to the Office's inquiry. 

The comments and conclusions offered in this chapter are based largely on results gleaned from 
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the Copyright Office survey. request for comment. public hearing. and review of sample an 

contracts containing waiver clauses. 

The Office srudy highlights the unique position of domestic anists creating works in a 

country with a strong legal doctrine of work-made-for hire. Such works are expressly exempted 

from VARA protection and may account for a number of major an works. including major 

commissions. installed works and works incorporated into buildings. At the other end of the 

spectrum of an sales are so called "moveable" works. a category that defines the bulk of works 

of the visual arts. Because VARA waiver provisions apply only to works sold by written 

contract, and because sales of moveables typically are made by oral agreement rather than 

written contract, most moveable works are unaffected by waiver. Artists who contract orally 

for sale of their works of visual an enjoy the full gambit of moral rights protection. There is 

a demonstrated low level of anist awareness about VARA. panicularly on the pan of those who 

earn less than $10,000 annually from the sale of their an and those who are not represented by 

an agent or gallery. An assessment of the impact of VARA's waiver provisions is incomplete 

unless affected panics are knowledgeable about their rights and responsibilities. The Office 

attempted to educate affected panies in conjunction with its VARA research, but this research 

principally targeted the organi7.ed arts community through arts associations, state an councils. 

an schools and the lite. Individual anists who are not members of a group may remain unaware 

of their rights. The Office will distribute a VARA fact sheet to respond to public inquiries and 

address VARA rights in public speeches and seminars, but budget restrictions preclude the 

Office from funber educational efforts. The Office encourages the ans community to pursue 

xv 

http:organi7.ed


active measures to raise anists · consciousness about VARA rights and legal remedies available 

if those rights are transgressed. 

lbere were 950 anists covered by VARA who responded to the Office· s survey. Of the 

862 VARA Anists responding to the question. 13 percent said they had refused contracts 

because they included waivers and a similar number had insisted that a waiver clause be struck 

from a contract. Of th, :; responding anists who expressed an opinion. about half believed that 

rejecting a waiver request could terminate contract discussions. Anists more familiar with moral 

rights and waiver generally earned more than $25.000 annually from sale of their an or were 

represented by an agent. and tended to believe that VARA had little impact upon anists' 

typically inferior bargaining power. 

A near consensus among commentators at the public hearing affinned the need to retain 

section l 13(d) waivers for works incorporated into buildings as a necessary proleetion allowing 

propeny owners to contract f 1r creation of pennanent artistic structures. Artists. artists' 

representatives and one academic argued for the abolition of section 106A's waiver provision 

for moveable works. however. Professor Damicb contended. with respect to these works, that 

the integrity right should not be waivable by advance contract. but should be modifiable only 

by an anist's revocable coDSClll to a specific alteration. The Office concludes that. because IDOSl 

moveable works are transferred by oral coDll'ICt, a transaction unaffected by waiver. no 

legislalive action is warnmcd to modify section 106A at this time. VARA bas sttena1bened 

artists' lepl rights in moveable worts and, unless written COIJttlCtS for such worts become more 

prevalent, there is little risk that waiver will din.: ijsh them. 
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If Congress proposes eliminating waivability for moveable works of visual an under 

section 106A. it should consider whether cenain installed works that are not structurally 

incorporated into a building. including site-specific works. major commissioned works. and large 

government commissions should continue to be subject to a possible waiver. Such works may 

not be covered by section 113(d). but respondents in the Office study argued persuasively that 

wai\·er for these works is necessary to protect buyers· invesunents and that. absent waivers, 

buyers might be unwilling to contract for creation of such works now that they are subject to 

moral rights protection. 

A point of relative consensus voiced in the Office's public proceedings and in academic 

sources such as Nimmer QD CQl>vri&ht was that VARA inappropriately permits one joinl author 

to waive the moral rights of coauthors in a joint work. The Office suggests that this statutory 

provision. although undoubtedly designed to parallel joint authors' economic rights, is an 

unwarranted derogation of moral rights. Congress may wish to amend the statute to provide that 

no joint author may waive another's statutory moral rights without the written consent of each 

joinl author whose rights would be affected. 

The Office was unable to assess definitively wbccber mon1 rigbls waiven in an comracas 

arc meeting the specificity requirements of VARA because only a oozen CODlrlCIS were 

submitted in respome to the Office inquiry. The copyright treatise, Njppp;r ma Qmyri•. 

however, suggests that not every use occd be described in a waiver bccmllc a wort of visual an 

is u.sumed to be used as a wort of visual an. Fewer Ihm half of die 136 respondenls wbo bid 

seen waivcn and expressed an opinion said the uses affected by waiver were specifically 
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identified in contracts they had seen. and many of the contracts reviewed b)· the Office described 

the uses affected by a waiver in broad terms. Congress may wish lo clarify VARA to indicate 

more direccly what il intended by requiring chal conlracls specifically identify the uses to which 

a waiver applies if it views such provisions as inappropriately broad. 

A host of other issues raised in the course of the study are summarized in chapter VII. 

but because none evoked a consensus and all seemed beyond the scope of the study. the Office 

offers no recommendations on these points. Congress may wish to review them if it revisits 

moral rights policy issues at some future time. 
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I. 	 THE VISt:AL ARTISTS RIGHTS ACT OF 1990: 
V-TRODt:CTIO:S 

A. 	 VARA PROVISIO:SS A.'"D SCOPE OF THIS REPORT 

The purpose of this repon is to fulfill Congress' mandate to the Registe:- of Copyright 

to study the extent to which rights conferred by the Visual Anists Rights Act of 1990 

(VARA)1 have been waived and to repon the results of such study and any recommendations 

the Register may have.: An interim repon was submitted to Congress on December 1. 

1992.3 The present document constitutes the Copyright Office· s final repon and 

recommendations. 

The Visual Anists Rights Act of 1990 was signed into law on December 1. 1990. and 

became effective June 1. 1991. It amends the 1976 Copyright Ac~ by adding Section 106A 

to grant limited moral rights to authors of specifically defined works of visual an. These 

rights. derived from the French doctrine of "droit moral" or personal. non-economic rights, 

give the author l) the right of attribution. which is the right to claim or disclaim authorship 

in a work; and 2) the right of integrity. which is the right to prevent distonion. mutilation or 

Pub. L. No. 101-6SO, 104 Sw. Sl28 (1990), codified in pan as 17 U.S.C. § 106A. The text of 17 
U.S.C. 	§ 106A is reproduced in Appendix. Pan I. 

Section 608 of lbe Visual Artists Act of 1990 directed dw: 
(I) STUDY.-Tbe Rcgisicr of Copyrights shall conduct a study on lbe extcot to which 

rights coafemd by subsection (a) of section 106A of tide 17, United Stales Code, have been 
waived under subsection (c)(I) of such section. 

(2) REPORT TO CONGRESS.-Noc lalel' than 2 years afler lbe dale of lbe enac:unenr of this 
Act, lbe Rcgisicr of Copyrights shall submit to lbe Coapas a report on lbe propas of lbe study 
coaductcd under pangnpb (I). Not Iller tbaa 5 years after such dale of eu::tmem. lbe Rqister of 
Copyrights shall submit to lbe Congras I final report OD lbe raults of lbe study conducted under 
pmag11pb (I), and any recommcndarioas tbal lbe Register may have as a result of lbe study. 

U.S. Library of Coapas, Copyright Office, llllaim Rcpon of the Rgj•q of Copyricbgj Waiyq of 
Mopl Rjsht3 in Vjaal Anworb [bereinaftcr lmqim VARA Rcponl (Dec. 1992). 

' 17 u.s.c. If 101-1010. 



other modification of work. l"nder certain circumstances. the right of integrity also affords 

the right to prevent destruction of a work that is incorporated into a building.~ 

VARA applies only to "works of visual an" as narrowly defined by the Act. A 

"work of \'isual an" includes a painting. drawing. print or sculpture existing in a single 

copy. or in a limited edition of 200 copies or fewer which are signed and consecutively 

numbered by the author (or. in the case of a sculpture. which bear an identifying mark). It 

also includes a still photograph produced for exhibition purposes only. existing in a single 

copy signed by the author or in a limited edition of 200 copies or fewer which are signed and 

consecutively numbered by the author. 6 

VARA is further limited as to the types of works it covers. 1be Act confers no rights 

for works made for hire. nor for any poster. map. globe. chan. technical drawing. diagram. 

model. work of applied an. motion picture or other audiovisual work. book. magazine. 

newspaper. periodical. data base. electronic information service. electronic publication, or 

similar publication. Also excluded are any merchandising items or advenising. promotional. 

descriptive. covering. or packaging material or container, or any ponion of such excluded 

works. 7 For example, if a painting, sculpture, print, drawing, or artistic photograph were 

made pan of a motion picture or a magazine as a derivative work or a work for hire, the 

moral rights established by VARA would not apply. 

~ 17 u.s.c. f 113(d). The ICXI of 17 u.s.c. fll3(d) is reproduced in Appendix Pllt II. 

17 U.S.C. t IOI (definilion of •wort of visull mi·).' 
7 Jd. 
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1be rights provi:led by VARA are personal to the author and may be waived but not 

transferred. 8 This waiver provision presents a new situation for visual anists and other 

affected parties. When Congress passed VARA. it considered whether or not the rights 

contained in the Act should be waivable by anists. or should. instead. be absolutely 

inalienable. It recognized that "[a]lthough the section 106A rights of attribution and integrity 

are separate from the economic rights granted in section 106. the issue of whether section 

106A rights are waivable. assignable. or transferable has imponant economic 

CQnsequences. "9 It noted that to permit waiver might require the author to bargain away 

rights because of his 1.,,r her weak economic position. but to preclude waiver would alter 

normal commercial practices. 1° Congress finally decided to allow visual artists to waive by 

a signed written instrument the section 106A rights of integrity and attribution, but it 

required that the writing must specify the affected uses of the work and identify the specific 

work covered by the waiver. Blanket waivers are not pennitted. 11 Waivers may not be 

implied from the transfer of copyright ownership or transfers of material objects in which 

copyrighted works are embodied. 12 

I 17 U.S.C. f 106A(c)(l) . 

• H.R. Rep. No. 514. lOlst Cong .• 2d Scss. 18 (1990). 

• Jd. 

II Jd. M 19. 


17 U.S.C. f 106A(c)(2). 
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With respect t0 a j0int work.::: absent an agreement to the comrary. one co-author 

may license the work without the agreement of the other co-authors. subject to the licensor's 

obligation to account for profits generated from licensing the work.:~ \'ARA allows one 

jcint author to waive rights in the w0rk for all joint authors.:~ 

Because Congress feared that an author in a relatively weak economic position might 

be forc:ed to wai\'e rights to earn a living in the marketplace. it legislated in \'ARA a 

requirement that the Copyright Office assess tht effects of the wai\'er pro\'ision on authors 

and present its findings within five years after passage of the Act.:~ The legislative intent 

was to ensure that "the wai\'er pro\'isions serve to facilitate current practices while not 

eviscerating the protections provided by the ... law" . 1
• and to this end Congress requested 

informati1Jn on whether wai\'ers are routinely given. whether anists are compelled by unequal 

·' A ·joint "·ork • is ·a ...,·ork prepared by tv.·o or more authors v.-ith the intention that their contributions 
be merged into iDS<parable or interdependent pans of a unitary whole.· Id. § 101 <definitions). 

17 C.S.C § 20l<a>. 

:~ ·in the case of a joint "·ork prepared~· rv.·o or more authors. a waiver of rights ...made by one such 
author ,..ai,·es such rights for all such authors.· 17 t: .S.C. § l06A(e>< n. Congress determined that if a joint 
author agrees in writing to wai,·e either the right of attribution, or the right of integrity. or both. in exchange 
for some form of compensation. the joint author would ba\·e ·a duty to accour-t to the other joint authors.· 
H.R. Rep. No. 514. IOlst Cong .. 2d Sess. 19 (1990) (citing Oddo v. Rig, 743 F.2d 630 (9th Cir. 1984)>. 
One author objects to VARA. s joint authorship provisions. m Peter H. Kmen, Moral Rights pl Rgl Life 
An!m. 15 HASTINGS COMM. &. ENT. L. J. 929. 945 (1993). Mr. Kmen writes. "moral rights laws need 
their own pcculiar joint authorship rules. preferably set fonb by stahlte, otherwise the couns will spend decades 
developing and interpreting lhese rules .• JsL. at 946. m 11J2 jalfg Cb. VI (Comments on VARA joint 
authorship provisions at the Copyright Offtee June 21. 1995. publi.; bearing). 

" Visual Artists Rights Act of 1990 f 608. Pub. L. No. 101-6SO, 104 Stal. Si28 (1990). Congress 
grmte6 an extension to permit the CorYfight C>ffic:e to file its final repon by March I. 1996. ,SK u Jmmm 
VAKA Pmm. yg noce 3. 

I' h.~. Rep. No. 514, IOlst Cong .• 2d Sess. 22 (1990). 
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bargaining power to wai,·e their rights. and whether the rules governing waiver are being 

observed. 18 

,n this repon. the Cot>yright Office responds :o this congressional mandate. Chapter 

One describes relevant VARA provisions. the Act's legislative roots. and state law 

protection. Chapter Two reviews the evolution of the doctrine of moral rights, panicularly in 

relation to the Berne Convention for the Protection of Literary and Anistic Works.'" and 

reports on waiver practices in other countries. Chapter Three discusses moral rights in 

United States case law. Chapter Four recaps the Office's Interim Repon on waiver of moral 

rights. Chapter Five relates information gleaned from a Copyright Office survey that asked 

ani~ts to describe their experiences under VARA. Chapter Six discusses the results of a 

public hearing on June 21. 1995, at which the Office asked for comments from interested 

parties on VARA's provisions and practical effects. Chapter Seven examines waiver 

provisions in anists' contracts. Finally, in Chapter Eight, the Register of Copyrights offers 

her conclusions on operation of the VARA waiver provisions and makes recommendations to 

Congress for its consideration. 

B. EARLIER FEDERAL BIL~ 

At the time the United States debated adhering to the Berne Ccnvcntion, most 

interested parties contended that no federal moral rights legislation was required for United 

II Jd. 

" Berne Convention concerning the Creaaion of an lnlemalional Union for the Prolection of Utcnry and 
Artistic Works (Sept. 9, 1886, revised in 1908, 1928, 1948, 1967, 1971), 25 U.S.T. 1341 [bertinafter ~ 
Copvmtion). 

s 
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States adherence. but Congress concluded that funher consideration of anists' rights laws 

was in the spirit. if not the letter. of Berne.:!() In fact. United States' effons to enact federal 

moral rights legislation date back to 1979. and the introduction of a bill seeking to protect 

visual anists.:1 A number of horror stories drculating in the an community prior to 

enacnnent of VARA helped convince legislators to pass the fir~t federal moral rights law. In 

1960, the David Smith sculpture, 17 h · s. was stripped of its original red paint by the owner. 

Because Smith was unable to force the owner to restore the work. he publicly disavowed 

authorship of it.~ In 1980, a sculpture by lsamu Noguchi called Shinto. designed in 1975 

for the New York headquaners of the Bank of Tokyo Trust Company, was removed from its 

ceiling suspension, cut into pieces for storage. and later destroyed, without Noguchi's 

knowledge or consent.23 A black and white Alexander Calder mobile. installed in the 

Greater Pittsburgh International Airpon from l 9S8 to 1978, was repainted green and yellow 

(the county's colors), weighted and motori1.ed to tum with mechaniud regularity. hung 

» H.R. Rep. No. 609, lOOlb Cong., 2d Sess. 32~ (1988). Sec infra Cb. II for a discussion of Berne 

Convention standards. 


21 H.R. Rep. No. 514, lOlst Cong., 2d Sess. 8 (1990). In a foomolc, the Repon cited several House and 
Senale bills that addressed aspects of moral ripts; including H.R. 288, 96di Cq., 1st Sess., 125 Cong. ilec. 
;64 (1979); H.R. 2908, 97tb Cong., Ill Sess., 127 Cong. Rec. HS691 (1981); H.R. 1521, 98tb Cong., 1st 
Seu., 129 Cong. Rec. 2414 (1983); il.R. ~772, 99tb Cong., 2d Sess., 132 Cong. Rec. 32,704 (1986); S. 2796, 
99tb Cong .• 2d Sess., 132 Cong. Rec. 512,185 (daily ed. Scpc. 9, 1986); s. 1619, lOOlb Cong .• 1st Sess., 133 
Cong. Rec. Sl 1,470 (daily ed. Aug. 6, 1987); and H.R. 3221, lOOth Cong., 1st Seu., 133 Cong. Rec. E.3425 
(daily ed. Aq. 7, 1987). 

zz Walter Robimon, An. rbe I.aw: •Moql Rjpt1' Qng to New Yort. (1983), reprinted ip JE~FREY 
L. CRUIKSHANK &: PAM KORZA, GOING PUBLIC: A FIELD GUIDE TO DEVELOPMENTS IN ART IN 
PUBLIC PLACES 2S6 (1988). 

23 Jsl. II 257. 
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among advenisements. and allowed to become grimy.::' Most dramatically. two Australian 

entrepreneurs cut Picasso's "Trois Femmes" into hundreds of pieces and sold them as 

"original Picasso pieces.•!!' 

In 1989. following United States adherence to Berne. the House of Representatives 

considered H.R. 2690. The Visual Anists Rights Act of 1989. and the Senate introduced a 

companion bill. S. 1198.:6 The two bills differed in their approach to waiver and term. 

The ~enate version did not allow waiver of the moral rights granted by the bill. but the 

House bill did. Both bills provided for a term of life plus fifty years. but the House bill 

contained specific duration language concerning joint works that the Senate bill did not. 

H.R. 2690 proposed that the moral rights of attribution and integrity gnnted to 

cenain visual anists could be waived. and could be tramferrcd on the author's death by 

bequest or by intestate succession. By the tenns of the 1989 bill, an author could waive his 

or her moral rights only by a signed written instrument that specifically identified the work 

and the uses of the work to which the waiver would apply. An amendment inlroduced by 

Chairman Kastcmneicr further refined the waiver provisions to permit one joint author's 

waiver to bind all Olber joint authors. 27 During the second session of the lOlst Congress, 

H.R. 2690, as amended, became the Visual Anist Rights Act of 1990. 

)I Jil. 

~ H.R. Rep. No. 514, lOlst Cong.• 2d Sea. 17 (1990). 

,. H.R. 2690. lOlst Cong.• lst Sea. (1989); S. ll98, 10111 Coaa.• 111 Sea. (1990). 1be bills were 
sponsored by Represenaalive Robert Kastenllleier nl Sculor Edwlld Kamedy. respectively. 

rr H.R. Rep. No. 514, lOlst Cong.• 2d Sea. 7 (I~). 
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C. STATE LA\\' '.\IODELS FOR PROTECT~G '.\IORAL RIGHTS 

1. The European moral rights model 

Originating in Europe. the concept and observance of moral rights. or "droit moral". 

addresses the personal. rather than the economic. relationship between an author and his or 

her work. The rights uphold the integrity of an author'!= personality and the integrity of his 

or her work by preventing separation of the creator's personality from his or her work of 

authorship: the indelible impression of the anist"s intellectual creation remains pan of the 

work. even though it is more intangible than the economic rights in that work. France was 

the first to embody moral rights within the copyright law; other western European and Latin 

American countries followed France's lead. Moral rights were later added to the Berne 

Convention in 1928. 28 Berne generally affords greater personal protection for more works 

of authorship than given by the United States under VARA. :CJ 

Before adhering to Berne. the United States had relied. for international copyright 

protection, on its bilateral treaties and on the Universal Copyright Convention {UCC), 30 a 

:a ~ .in1I! Cb. II. ~ 11!2 Berne Convention (Paris Act 1971). 81R1J noce 19, M An. 61zia. An. 61zi1 
provides that: 

Independently of the author's economic ripts, IDd even after the umfer of 
the said ripts. :be 1Ulhor shall have the ripa ao claim IUtborsbip of the wort 
and 10 objea 10 any dislonioa, mutilllioa or ocher modificalion of, or ocher 
derogatory action in relation IO, the said wort, wbicb would be prejudicial IO 
bis honor or n:puaaion. 

The Berne Coavemioa's moral ripts prcactioa eacoq•m: die ri&bt IO claim llllbonbip of a wort, 
and the ripl IO protea the inrqriay of the wort, i-l·. die riPt IO objecl IO Ill)' clislOnion. muribrion, or ocber 
modific:aion of a wort. or olber ICtion wbicb would be prejudicial IO die IUlbor's boaor or ftl"llllioa. k 
Berne Coavemion (Paris Act 1971), BID DOie 19; m 1112 Siiia Rictetlon, De ICIDC Qmymjm fw 1bc 
Proleajog of YlmD' pl AnjMic Worts: 1886-1986 467-472 (1987). 

lD Universal Copyripa Convention (Sept. 6, 1952), 6 U.S.T. 2731. 
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multilateral copyright treaty to which the United States adhered as a founding member on 

September 16. 1955. Neither the bilaterais nor the UCC required moral rights protection. 

On March 1. 1989. the United States adhered to the 1971 Paris text of the Berne 

Convention. In its review of whether the United States should adhere to Berne. Congress 

considered whether or not additional provisions for moral rights had to be added to United 

States Copyright law in order to meet the obligations of Berne· s Article 6bis. ~ 1 By 

requiring certain minimum rights. the Berne Convention promotes harmonization among the 

laws of member nations. The Convention allows countries to implement the provisions in 

their national laws. This framework allowed the Congress to determine that existing law 

satisfied the minimum standard for protection of moral rights required by Berne.~~ Because 

Congress also provided that Berne is not self-executing in the United States. moral rights 

cannot be claimed here directly on the basis of the Berne text. 

The Berne Convention Implementation Act (8CIA)33 reflected Congress' opinion that 

at the time the United States joined Berne, our -Jomestic law was adequate to satisfy the 

minimum obligations of membership. Moral rights protection. Congress maintained, could 

be found in the Lanham Act34 and common law or First Amendment principles such as 

libel, privacy. defamation, misrepresentation or unfair competition. This view had been 

)I Cenain countries take the position that the Berne Convention is self executing. The United Stales does 
not. 

H.R. Rep. No. 609, IOOth Cong., 2d Sess. 32-40 (1988). 

Pub. L. No. 100-568, 102 Stal. 14153 (19~). 


M ~ Lanham Act, § 43(a), IS U .S.C. § I12S(a)(1946). 
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aniculated by the Ad Hoc Working Group of private ser.tor and government attorneys fonned 

specifically for the purpose of comparing United States law with Berne requirements. The 

Working Group published its findings in a final repon. 35 The repon maintained that, 

although there are no explicit moral rights provisions in the 1976 Copyright Act, relevant 

federal statutory provisions including 17 U.S.C. §§106(2)(exclusive right to make derivative 

works), lOl(definition of "derivative work") and l 15(a)(2)(mechanical license) afford 

prot~tion of a type envisioned by Berne. In addition, the Working Group cited protection 

under section 43(a) of the Lanham Act and decisions made under that law, as well as state 

common law principles and state statutes protecting rights equivalent to the Berne 

Convention's Anicle 6bis. 36 The Group concluded that: 

Although the United States does not have a statute 
that grants, in haec verba, the moral rights set 
forth in Anicle 6lm, there are substantial grounds 
for concluding that the totality of U.S. law 
provides protection for the rights of paternity and 
integrity sufficient to comply with 6Jm, as it is 
applied by various Berne countries. 37 

Regarding transferability and waiver of moral rights, the Group noted that in some 

countries authors' moral rights are alienable, although couns may interpret application of the 

rights in different ways, depending on the facts of each casc.31 1bc Group also noted that a 

JS Fjml Rcpon of the Ad Hoc WorlEin• Groyp op U.S. MWmec to die Bcmc Compljop, (baeialfter 
Ad Im WnrtiOI Groyp BmmJ 10 COLUM.-VLA J. L. A ARTS Sil (1986). 

,. Jd. II SUI. 

,, Jd. aa SSS. 

,. Jd.• 556. 
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1986 British White Paper on copyright revision stated that proposed legislation in the United 

Kingdom would provide that "an author will be able to waive his moral rights. and such 

waiver will override any inheritance or bequest. "~Q Hence. Anicle 6bis principles were not 

always followed to the letter by other Berne member countries. For example. Berne is silent 

on waiver. but its spirit would seem to be more honored without provision for waiver. In 

sum. by enacting VARA Congress responded to a perceived public interest in protecting 

works of an against mutilation and destruction. and in providing for proper attribution of 

authorship. 

2. Moral ri&hts in state statutes 

Before the United States enacted VARA. several states passed legislation that 

specifically protected anists' rights. In addition. New Mexico enacted legislation in 1995 to 

protect an in public buildings. Three basic state law models exist: the preservation model, 

the moral rights model, and the public works model. 40 The preservation model is used to 

protect artistic works from destruction. as well as to protect rights of attribution and 

integrity. The moral rights model provides the rights of attribution and integrity. ' 1 The 

public works category. which is more related to state police power than to copyright 

administration, seeks to protect works from vandalism. 1besc laws safeguard state treasures, 

,. w. 
., Sst Vjsyal Mists Rjcby Act of 1989; Hgripfl Oil H.B. 2690 Before the Subcomm. op Couns· 

lmellmyal Ptuperty pl die Mmjpjscajoq of Jgiq. Haug Cqmm! on die Judiciary, a>lst Cong., 1st Sess. 
33 (1989) (bemnafter HgrjD'I ml YABAJ (stament of Ralph Oman, Register of Copyrigbu). 

" Dcstructiou is DOl, strictly speaking, a violalion of a moral ript in IUlleS using that model, since~ 
lbe wort is destroyed, lbe moral ript CID be considered extiquisbed because noching is left to which the right 
CID lltaeb. 
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antiques. and other works of historic or other value as pan of a nonnal exercise of keeping 

the peace. 42 A summary of state statutes follows. 

a. Preservation Statutes. 

(i) California. In 1979. California became the first state to enact 

moral rights legislation. 43 The California An Preservation Act seeks to preserve works of 

fine an and to protect the personality of the anist. The preamble to the Act states that "the 

act serves the dual purpose of protecting the anisfs reputation and of protecting the public 

interest in preserving the integrity of cultural and anistic creations.""" The Act prohibits 

the intentional "physical defacement, mutilation, alteration, or destruction of a work of fiPe 

an. "4s Where the alleged mutilation is associated with an effon to conserve a work of fine 

an, evidence of gross negligence is required to suppon an action. 

The anist also has a right of attribution, and "for just and valid reason," the right "to 

disclaim authorship of his or her work of fine art."~ The rights of attribution and integrity 

may be waived by written contract. Owners of buildings who wish to remove a work of fine 

an that can be renk'Ved without mutilation are subject to liability under the act unless they 

attempt to notify the anist of their inrention and provide the anist with an opportunity to 

42 Hwina ml YAM. IJllD noce 40, • 34. 

41 CAL. CIV. CODE t 987 (Wat Supp. 1995). 

.. I JOHN HENRY MERRYMAN A ALBERT E. ELSEN, LAW· EDllC$. AND THE VISUAL 
MD 163 (1987). 

45 CAL. CIV. CODE f 987(c) (Wat Supp. 1995). 

• Jll. I 987(d). 
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remove the work. Where the work cannot be removed without mutilation or destruction. 

moral rights are deemed to he waived unless the anist has resen·ed them in writing.'· 

(ii) Connecticut. The 1988 Connecticut Jaw. another preservation 

starute. covers works of fine art including calligraphy. craft works. and photographs with a 

minimum market value of $2500 or more.'~ Works made for hire are excluded from the 

definition of works of fine an. l'nder this act. the anist may waive his or her rights in 

writing. As amended in 1988. the Connecticut act provides a life-of-the-author plus fifty 

year duration for moral rights. The provisions on removing an from buildings are similar to 

those in the California Act. e:ilcept that in Connecticut. the anist"s reservation of rights must 

be recorded in the state· s real property records. ' 9 

(iii) ~lassac:husetts. The 1984 Massachusetts statute prohibits "the 

intentional commission of any physical defacement. mutilation. alteration. or destruction of a 

work of fine an. "so The anist retains a right of attribution and the right to disclaim 

authorship "for just and valid reason." If a work of fine an cannot be removed from a 

building without substantial alteration. the prohibitions of the Act are suspended unless a 

written obligation signed by the owner of the building has been recorded. 51 If the work is 

·~ Jsl. f 987(b). 


" CONN. GEN. STAT. ANN. f 42-116s · 42-116' (West 199S). 


.. Sll Hwjpn ma YARA. B1m1 noce 40. • 3S. 


'° MASS. GEN. LAWS ANN. ch. 231. f SSS (West Supp. 199S). 


Jsl. f 8SS(b)( 1). 
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capable of being removed without mutilation. the prohibitions of the act apply unless the 

owner notifies the anist and provides the anist with an opportunity to remove it ~= 

(h·) Pennsylvania. The 1986 Pennsylvania Fine Ans Preservation 

Act prohibits destruction of works of fine an and establishes moral rights for those works.~' 

Similar to the California law. the Pennsylvania Act applies to works of recognized quality. 

In addition to providing special rules for removing works of an from buildings. the 

Pennsylvania law excuses from liability. for alteration or destruction. those owners who 

remove works of an in ·emergency situations.·~ Conservation activities that are not 

grossly negligent arc also not actionable. ss 

b. Artists' Moral Ripts Muta. 

(i) Louisiana. Louisiana's Anists' Authorship Rights Act of 1986 

protects visual or graphic works of recognized quality in any medium reproduced in not more 

than 300 copies. 56 Motion pictures, however, arc excluded, as arc works prepared under 

contract for advenising and trade. unless the contract provides Olherwisc. The Act grants 

rights of attribution and integrity, but does not cover the destruction of works with the 

exception of an on buildings. Rights in such works arc subject to a special reservation, 

S2 Jd. f 855(11)(2). 

" PA. STAT. ANN. til. 73, fl 2101-2110 (Purdon Supp. 1995). 

" Jd. f 2108(d). 

" Jd. f 2104(b). 

,. LA. REV. STAT. ANN. ff Sl:21Sl-2156 (Purdon We11 1995). 
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similar to reservations found in se\'eral other states· statutes.~- Alterations that occur as a 

result of conser\'ation effons are not actionable unless the alteration is the result of gross 

negligence. Louisiana ·s rights attach upon public display of the work. ~8 

(ii) !\laine. In 1985. Maine enacted moral rights for anists of 

visual or graphic works without restriction as to the quality of the work. ~9 Similar to the 

Louisiana act. the Maine act attaches the rights to public display within the state. and excuses 

conservation a'tivities except for gross negligence. The anist can claim authorship or 

disclaim it "for just and valid reasons." which includ: modification likely to cause damage to 

the author·s reputation. No special requirements are established for remo\'ing works of an 

from buildings. 

(iii) Sew Jersey. The New Jersey Anists Right Act of 1986 

provides protection similar to that of Maine.eo It excludes motion picnues am makes no 

special provisions for removing an from buildings. 

(iv) New York. In 1984, New York passed its New York Artists' 

Authorship Rights Act. 61 The Act prohibits the display of an "altered, defaced, mutilated, 

,., ~ discussion of laws of California. Connecticut, Massacbuscus, and Pcnnsylvlllia. BID 1e1u 

KICOlllplllYing noces 47, 49, SO, SI IDCl S4. 

LA. REV. STAT ANN. t Sl:21S3 (Purdon Wat 1995). 

" ME. REV. STAT. ANN. tit. 27, t 303 (Wat 1995). 

to N.J. STAT. ANN. H 2A:24A-l - 2A:24A-8 (Wat 1995) . 

.. N.Y. ARTS It CULT. AF. LAW H 14.01 a a. (Mc:Kinncy 1995). 

IS 
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or modified fonn" of a work of fine an which damages the anist's reputationY The anist 

additionally has a right of attribution. and the right to disclaim authorship for good cause. ~l 

Conservation does not constitute alteration. defacement. mutilation. or modification unless 

the conservation is done negligeml:· .M 

(l') Rhode Island. In 1987. Rhode Island passed attribution and 

integrity rights legislation for works of fine an that are knowingly displayed. published or 

reproduced in a place accessible to the public.M If definition of works of fine an. identical 

to that of Maine. New York. and New Jersey. is not limited to works of recognized 

quality. 66 
.. Alteration. defacement. mutilation or modification of a work of fine an resulting 

from the passage of time or the inherent nature of the materia!'.;," in W. absence of gross 

negligence. is not a violation of the Act. 67 

c. Art in Public BuiJdina. New Mexico's An in Public Buildings Act is 

an example of extensive rights in a very limited area. 61 1be Act protects against alteration 

and destruction and provides attribution rights for works displayed in public buildings, 

thereby limiting its scope to works that are publicly displayed by the state. The Act includes 

(>:! jg. f 14.S3. 


63 jg. f 14.SS(I). 


.. jg. f 14.57(3). 


R.J. GEN. LAWS, H S-62-2 - S-62-6 (Michie 1994). 


.. Jsl. f S-62-3. 


67 Jsl. f S-62-S. 


• N.M. STAT. ANN. H 13-48-2 - 13-48-3 (Lexis. 1111C1 libruy. NMCODE file 1995). 
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special provisions for work:i of an that are incorporated in buildings. If the anist is 

deceased. the state's anorney general is authorized to assen moral rights on behalf of the 

author.~ 

D. PREEMPTIOS ISSCES RAISED BY VARA 

Congress intended section 301 of the Copyright Act's "Preemption with respect to 

other laws." to "preempt and abolish any rights under the common law or statutes of a State 

that are equivalent to copyright and that extend to works coming within the scope of the 

Federal copyright law. ""'0 Section 301 was amended by the Visual Artists Rights Act of 

1990 by adding subsection (0. 71 Following other copyright preemption provisions. this 

section preempts post-VARA state law causes of action that are equivalent to rights under 

.. w. § 13-48-3. 

H.R. Rep. No. 1476, 94th Cong., 2d Sess. 130 (1976). 

17 U .S.C. f 301(f) reads as follows: 
(f)(I) On or after the effective dale set fonh in section 610(a) of the 

Visual Anists Rights Act of 1990, all legal or cquiW>le rights thal are 
equivalent to any of the rights conferred by section 106A with respect to 
works of visual an to which the rights conferred by section 106A ipply are 
governed exclusively by section 106A and 113(d) and the provisions of this 
title rclaing to such sections. Tbcrcafta. no pcnon is entitled to any such 
right or equivalent right in any wort of visual an under the common law or 
SllhllCS of any SUic. 

(2) Nochina in parlll'lpb ( 1) annuls or limits any ripu or rcmalics 
under the common law or llalUICS of any SUic with respect to ­

(A) any cause of action from undcrtakinp commenced before the 
effective dale set fonb in section 6t()(a) of the Visual Anisu Ripu Act of 
1990; 

(8) activities viobliq lcpl or cquiulble ripas tbll are noc equivllcal 
to any of the rights conferred by seclion 106A with rapea to worts of visual 
an; or 

(C) activitin violaing lcpl or equitable ripu wbicb cumd beyond 
the life of the llllbor. 

17 
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VARA in subject matter covered by the federal statute. 72 One writer labeled VARA' s 

preemption provision as "one battleground of the near future. "73 

The Supreme Coun has used the supremacy clause of the c,mstitution in case law 

analysis as au!hority for validating the preemption doctrine. 74 The definition of "equivalent 

right" can be unclear when comparing state and federal statutes. When comparing moral 

rights codes, even larger problems may arise because no body of case law interprt.ting 

VARA cu •. ently exists. The House Repon on VARA states that: 

Consistent with current law on preemption for 
economic rights, the new Federal law will not 
preempt State causes of action relating to works 
that are not covered by the law. Similarly, State 
anists' rights laws that grant rights not equivalent 
to those accorded under the proposed law are not 
preempted, even when they relate to works 
covered by [VARA]. 75 

Courts decide on a case-by-case basis whether or not rights protected by state or other 

laws are preempted by C<!Uivalent federal rights. The method often used to analvze 

preemption issues relating to copyright is to break down the state right into elements, and 

then to compare those elements with rights granted by the Copyright Act. 76 If extra 

72 CRAIG JOYCE, ET AL. COPYRIGHT LAW 917 (1991). 

Peter H. Karlen, Moql Rights tpd Real Ufe Anists, IS HASTINGS COMM. A ENT. L.J. 929, 946 
(1993). 

I MELVILLE B. NIMMER&: DAVID NIMMER, NIMMER ON COPYRIGHT f 1.01(8) (1992). 

H.R. Rep. No. Sl4, IOlst Cong., 2d Seu. 21 (1990). 

11 Sophia Davis, SlllC Monl Rights Law tpd the Fsdcql Copyright Syltepl, 4 CARDOZO ARTS A 

ENT. L. J. 233, 247 (198S). 
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elements are found in the state right that are not found in the federal law. the state right is 

not preempted."".' 

Previously. preemption of states' rights by federal copyright law concerned only 

equivalent legal or equitable rights within the subject maner of copyright. and these rights 

were economic. Preemption under VARA will focus both on whether moral rights and 

subject matter are equivalent. Thus. to prevail on a VARA preemption argument. one will 

need to prove ·prejudice to honor or reputation. -~s in addition to equivalent subject maner. 

The extent to which state statutes will be preempted awaits case law development. 

It is expected that a number of state laws will continue to have effect either because 

they protect additional elements or VARA was not in effect at the time the cause of action 

arose. 

In one recent case concerning the New York Ans and Cultural Affairs law. for 

example, Pavia v. 1120 Avenue of the Americas Associates.79 defendants assened that 

VARA preempted section 14.03 of the New York law. Noting that whether VARA rights 

are equivalent to rights conferred under the New York statute for preemption purposes was a 

question that would "occupy courts for years to come......., the U.S. District Court for the 

Southern District of New York nevertheless ruled that the issue need not be confronted in the 

7'7 Jst. 

17 u.s.c. I 106(a)(2)." 
" 901 F. Supp. 620 (S.D.N.Y. 1995). 

ID Jst. • 626 (quoting Owlcs Ossola. L.aw for Art's we. The Recorder. Jm. 8, 1991. • 6). 
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case. The alleged improper display of anist Philip Pavia's work was commenced in 1988, 

before \'ARA· s effective date of June 21. 1991. and VARA does not preempt state or 

common law for causes of action arising from undenakings commenced before its effective 

date.~: 

•• Id- (citing 17 U.S.C. I 301(f)(2)(A)). 
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II. ~'ORAL RIGHTS I~ OTHER COl~TRIES 

The moral right of an anist is "usually classified in civil law doctrine as a right of 

personalitv. and in panicular is distinguished from patrimonial or propeny rights."~: The 

French doctrine of droit moral originated through coun decisions. although "the moral right 

of the anist was later put into statutory form in France and in many other civil law 

nations."~:: As one writer states. "the very term ·copyright' distinguishes C.S. (and e\'en 

British> from continental law: to some Europeans. our term seems to define ... work as 

merchandise. Continental languages employ a phrase that translates as ·author's 

right' .... [O]ne side seems to be protecting a ·copy' while the other focuses on the 

creator."~ 

As discussed earlier in this repon. the Visual Anists Rights Act of 1990 adopted the 

moral rights of attribution and integrity for cenain works of visual anists. 1be Copyright 

Office believes that as pan of its repon to Congress about the impact of VARA· s waiver 

provision on visual anists. it is unponant to review the origins of moral rights contained in 

the Berne Convention. and to sun·ey the laws of representative nations to detennine whether 

or oot statutes or case law address waiver of moral rights in visual anworks. Information 

gathered from this review will provide information about recognition other countries give 

I JOHN HENRY MERRYMAN & ALBERT E. ELSEN, LAW. ETHIC$. AND THE VISUAL ABTS 
144 (1987). 

" Herbert R. Lonman. Copyri1h1: Europe's &tm1ioQ of Proccctior. Keeps Lawym Busy 242 
PUBLISHERS WEEKLY 12 (May IS, 1995). 
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moral rights and whether these countries permit waiver of these rights. either by law or 

implication.~~ 

A. 	 C\TER~ATIOSAL DEVELOP\IE~I OF '.\IORAL RIGHTS: THE 
EVOLlIIOS OF BER'"E'S ARTICLE 6bis 

During the second half of the 19th cencury. a growing sense of the need for 

international protection of literary and anistic works culminated in establishment of the Berne 

Convention for the Protection of Literary and Anistic Works. 1be original text. adopted in 

1886. recognized that copyright legislation should be a pan of modem nations· laws. whether 

addressing authors' economic or moral rights. 1be first Berne text. adopted by the Swiss 

Federal Council. recognized that copyright among states should not be based on reciprocity. 

that no discrimination in rights should be permitted between foreign and national authors, 

that imposition of formalities for the "recognition and protection" of copyright in foreign 

works should be curbed. and "that all countries [should] adopt uniform legislation for the 

protection of literary and anistic works. "116 The first Berne text did DOI specifically require 

member nations to include moral rights provisions in their laws. 

In 1928, revisions to the Berne Convention's moral rights provisions were considered 

at the Rome Conference. Moral rights concerns were evoked by uses of compulsory 

lj ~ .lmsim ~ 1m5m, 8UD Cb. I, noce 3. In acconllDce with requiremenls in 17 U.S.C. f 106A, 
lhe Register staled dw: 

(T)be Office will prepare 111 overview of the laws of ocher member COUlllrics of the 
Berne Convention. This inlcmalioul overview sbould shed lipt on lltitudes aowlld 
monl rigbU provisions, but will focus OD whether, IDd IO wllal dep'ee, dlOIC ripu 
should be alienable or waivable. 

Jd. al 13. 

• ~ ACTES DE LA CONFERENCE REUNIE A ROME Du 7 Mai 1U 2 Juin 1921. 
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licenses. unattributed use of works in the public domain. and development of new 

technologies such as phonorecords. radio and motion pictures. s~ 

The Conference adopted the following language for Article 6bis: 

(1) 	 Independently of the author's copyright. and even after transfer 
of the said copyright. the author shall have the right to claim 
authorship of the work. as well as the right to object to any 
distortion. mutilation. or other modifications of the said work 
which would be prejudicial to his honor and reputation. 

(2) 	 The determination of the conditions under which these rights 
shall be exercised is reserved for the national legislation of the 
countries of the Union. The means of redress for safeguarding 
these rights shall be regulated by the legislation of the country 
where protection is claimed. 88 

The Conference expressed the view that the issue of duration should be taken up at the next 

Conference. 119 

The Brussels Conference for the revision of the Berne Convention was held June 5th ­

26th, 1948, and addressed the dual issues of balancing and author's moral rights with 

legitimate commercial interest of licensees and the posthumous duration of an author's moral 

rights.90 

S. LADAS. THE INTERNATIONAL PROTECTION OF LITERARY AND ARTISTIC PROPERTY 72 (1938). 

• Jd. II 338 (tnmlMion by Copyright Office). 

.. Jd. ll 349. 

• CONFERENCE DE BRUXELLES. PROPOSITIONS AVEC EXPOSES DES MOTIFS, PREPARED PAR 
L'ADMINISTRATION BELGE ET LE BUREAU DE L'UNION (BRUSSELS CONFERENCE, PROPOSED REVISIONS 
WITH COMMENTARY THEREON PREPARED BY THE BELGIAN GOVERNMENT AND THE BUREAU OF THE 
UNION] 42 (Jan. 1947). 
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Anr.r much debate. a delicate balance was struck between the standards of the 

Convention and the national laws of its members. The moral right was ~ivided into the right 

of the author during his lifetime, as a treaty right. and the right after the death of the author. 

a right as extensive as national laws would permit. The treaty right was expanded slightly to 

add protection against "any other action in relation to the said work" (prejudicial to the honor 

or reputation of the author). It reserved to domestic legislation the task of establishing 

conditions for the exercise of the rights mentioned in paragraph one and the safeguarding of 

the moral rights after the death of the author and after the termination of economic rights. 91 

r 1 sum, the Brussels text of Anicle 6bis obligated members to respect authors' moral rights 

during their lifetimes. After the author's death, moral right would be maintained at least 

until the expiration of the economic rights "insofar as the legislation of the countries of the 

Union permit." Paragraph three reserved to member states' the means of enforcement or 

redress for safeguarding moral rights. 92 

1be government of Sweden hosted the Stockholm Conference on June 11 - July 14, 

1967, with the assistance of the United International Bureau for the Protection of Intellectual 

Property, (BIRPI). In the view of the Swedish government, the purpose of further revising 

the Berne Convention was to broaden the scope of rights granted to authors and to extend 

•• 	 The proposal read: 

Pangnpb 2. Add, at the end of the fint scntcncc, the words: ..md for their proccction after the dellb 
of the aathor and after the expil'llion of the copyright." 

Bn11K'• Conferepce Proposed Revisjons, IJIR[I nocc 90 • 46. 

tJ ..The means of redress for safeguarding the rights granted by this Aniclc shall be governed by the 

legisl•ion of the country wbeft protection is claimed." 

Jd. 
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their application as much as possible. to ensure that copyright laws reflected the conditions of 

a modem technological society. 93 With respect to Anicle 6bis. the Swedish government 

made imponant substantive proposals to broaden the scope of Berne protection including 

requiring member states to maintain moral rights at least until an author's economic rights 

expired. 96 

The final formulation required member.; to maintain an author· s moral rights for at 

least the term of his or her life, subject to a qualification that countries whose laws at the 

time of their accession to Berne did not protect moral rights posthumously could provide that 

some of these rights cease at the author's death. 

On July 14, 1967, the Conference adopted the following text of Anicle 6)fil: 

(1) 	 Independently of the author's economic rights, and even after 
the transfer of the said rights, the author shall have the right to 
claim authorship of the work and to object to any distonion, 
mutilation or other modification of, or other derogatory action 
in relation to, the said work, which would be prejudicial to his 
honor or reputation. 

(2) 	 The rights granted to the author in accordance with the 
preceding paragraph shall, after his death, be maintained, at 
least until the expiry of the economic rights, and shall be 
exercisable by the persons or institutions authorized by the 
legislation of the country where protection is claimed. 
However, those COUl1lrics whose legislation at the momcm of 

" 1 COMMISSION PRINCIPAL£, CONFERENCE DE STOCKHOLM DE LA PROPRIETE 
INTELLECTUEU.E (1 MAIN COMMITTEE, INTELLECTUAL PROPERTY CONFERENCE OF 
STOCKHOLM) SllN/NO. 1AT2 (1967). 

" Jd. • 34. Plopou1s for Revising lbc Substllllive Copyright Provisions No. 1. 

·c2> The riabts lfllllCd '° tbe IU1bor macconta:e wim the preceding 

parqrlllb lball, after bis dellb, be mai••ined, •last until tbe expily of the 

ec:onomic rights, IDd shall be exercisable by tbe pcnon or institutions 

awborbJed by tbe tegisl•ion of tbe counuy where protection is claimed.· 




95 

their ratification of or accession to this Act, does not provide for 
the protection after the death of the author of all the rights set 
out in the preceding paragraph, may provide that some of these 
rights may. after his death, cease to be maintained. 

(3) 	 The means of redress for safeguarding the rights granted by this 
Anicle shall be governed by the legislation of the country where 
protection is claimed.9' 

The substantive provisions (Anicles 1-20) of the Stockholm Act of 1967 did not enter 

into force immediately because they were to be reviewed in the Paris Revision in July 1971. 

The Paris Revision adopted the Stockholm text of Anicle 6bis without any changes or 

modifications.96 The Paris Act of 1971 entered into force on October 10, 1974, and 

continues to protect the rights of authors and proprietors by establishing standards that 

members must adhere to and leaving those standards to member nations' laws.97 

1be 117 countries of the Berne Convention are required to provide the minimum 

rights specified in Anicle 6~. 

B. 	 THE FOREIGN EXPERIENCE: STATUTF.S AND CASES REGARDING 
WAIVER OF MORAL RIGHTS 

1. 	 BacUround 

While debating legislation to protect the works of certain visual anists. Congress 

discussed the implications of introducing a moral rights provision into the United States law, 

2 MAIN COMMITrEE, INTELLECTUAL PROPERTY CONFERENCE OF STOCKHOLM 
S!MISC/21 • 6-7 (1967). 

.. Jd. 

" ~BUD text aa:ompanying note 32. 
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which is based on economic rights.QI! Congress wanted to create additional legal protection 

for certain authors' works. without hampering the works' economic viability. They were 

faced with the questio11 of how to fit a ilCW "moral right" into U.S. copyright law. and 

whether this right should be absolute or should be tempered by language regarding term. 

waiver. or transfer. One way to balance the grant of moral rights with economic rights was 

to in.sen a waiver provision into VARA. to allow authors to waive the rights of integrity and 

attribution by signing a specific wriner. instrument. Those favoring an absolute moral right 

and opposing any waiver provision «rgued that the imbalance in the economic bargaining 

power of panies involved in arts agreements would force authors to sign waivers of 106A 

rights if waiver were available, and render the grant of moral rights meaningless in the real 

world. 99 Early versions of the bill did not permit waiver of VARA rights; the final product 

did. 100 

Congress had reviewed existing protection akin to moral rights before adhering to 

Berne and before enacting VARA; in doing so. it examined the moral rights protection that 

existed in other countries. In its study of the operation of the waiver provisions included in 

VARA, the Copyright Office detennined that other countries' recognition of authors' moral 

• ~ ""-· Hgrjnr1 on VARA,. &ml DOie 40; S. 1198, IOIst Cong .• Ill Sas. (1989); H.R. 2690. IOIst 
Cong .• 2d Sas. (1990) . 

.. 17 U .S.C. I 106A(e). 


1C10 H.R. Rep. No. 514. 10111 Coq.• 2d Sas. 18 (1990). 
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rights and experience and practices in regard to waiver of these rights would be useful 

information to repon to Congress. :o: 

The Office. therefore. decided to survey the statutes and available case law of 

selected countries to see how courts in those countries considered waiver of authors· moral 

rights in the context of visual ans. regardless of whether such waiver was direct or indirect. 

Because the Office wanted to provide a diverse sampling of legal systems. it selected 

countries with both common law and civil law backgrounds. It also anempted to gather 

information on countries that did not belong to the Berne Convention. Significantly. when 

the Office began this study. neither Singapore nor Nigeria belonged to the Berne Convention 

for the Protection of Literary and Anistic Works. Nigeria has since joined Berne. 

As discussed below. the extent of moral rights protection and waiver varies from 

country to country. Some of this variance may be attributed to whether a country has civil or 

common law roots and when it joined the Berne Convention~ the rest is probably due to the 

unique way in which law developed in that panicular country. JOl 

101 In its Nocice of Inquiry regarding the VARA study. the Office asked for infOl'lDllion and commems on 
questions including ·Should lbc Office conduct surveys of artists' rights in foreign cou'ltries. particularly 
France, Germany, and Glal Brilain?. 57 FR 24659 (June 10, 1992). 

Kil The Copyript Office study does noc provide 111 extensive discussion of the developmem of moral riabts 
in civil law and common law c:oumries. For such a discussion, a Adolph Dietz, Tbc Moql Ri• of lbc 
Nnhnr~ Monl Rigbts pl the Cjvil Law Coupgjes. 19 COLUM.-VLA J.L. &: ARTS 199 {1995); Gerald 
Dworkin. Tbc Mool Rirb" of the AUJbor: Mopl Rjghg pl die Coppngp Law Coupgjes. 19 COLUM.-VLA 
J.L. &: ARTS 229 (1995). 
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2. "oral Ri&hts of ,.isual Artists: International Sunei and Comparison 

a. Aaentina. Argentina is a fonner Spanish colony and has been a 

member of the Berne Con\'ention since 1967. The Argentine Constitution pro\'ided the basis 

for copyright protection in that country. a'~ Argentina's Ci\'il Code does not contain 

specific pro\'isions go\'eming moral rights. However. Argentina's Copyright Act recognizes 

moral rights of integrity and paternity in Anicles 51 and 52. under a chapter titled "Sale." 

which addresses alienation and assignment of works. i.:w Anicle 51 provides that "the 

author or his successors in title may alienate or assign the work totally or panially. " 1 '~ 

Alienation involves transfer of the right to exploit a work economically: however. "the 

assignee shall not be entitled to alter the title. fonn or contents of the work. " 1~ Thus. the 

author's right to integrity is protected. 

Anicle 52 provides that if an author sells or transfers his or her rights in a work. "he 

retains the right to require faithful adherence to its text a.id to its title when printed, copied 

or reproduced; he also retains the right to require the mention of his name or pseudonym. as 

author. "107 An author's rights to paternity and integrity are protected here. although in the 

context of printed. textual works. 

im 	 Miguel A. Emery, Argeptina, iD INTERNATIONAL COPYRIGHT LAW AND PRACTICE (Melville 
B. 	Nimmer & Paul E. Geller eds., 1989) t l 11 ARG-7 (hereinafter NIMMER & GELLER). 

1°' Law No. 11.723 on Copyright(• amended to Jmwary lS, 1973) m?ri•ccl ill I UNESCO, 
COPYRIGHT LAW:'.\ AND TREATIES OF THE WORLD (1992). 

105 Jd. al An. SI. 

107 	 Jd. al An S2. 
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Neither Anicle 51 nor Anicle 5~ addresses waiver of rights. The anicles cover 

transfer of copyright in a work and reproduction rights. The issue of waiver is treated only 

in the context of an author·s ahility revocably to waive his right to credit for authorship of a 

work by allowing it to be published anonymously. 1~ Argentine case law precludes transfer 

of moral rights except upon the death of the author. although this principle does not find 

suppon in legislation. ioq 

b. Australia. Australian copyright law 110 has its roots in English 

common law and emphasizes economic rights rather than personal moral rights. Australia 

has been a member of the Berne Convention since 1928 and as Australian law develops. it 

has begun to address moral rights issues. While the law does not specifically grant aurhors 

moral rights, it does describe duties owed to cenain defined categories of authors. These 

duties protect an author's right to attribution to a work, and the right not to be named as 

author of a reproduction or an altered work. 111 Remedies for violation of these rights or 

duties are provided by statute. 112 1be law leaves imponant moral rights to the vehicle of 

Kii NIMMER &: GEu..ER, 8112[1 nocc 103, § 7 M ARG-S4. 

'°' C.N.Civ., Sala D, Feb. 28, 1957, L.L. 86-649; C.N.Civ., Sala C, Sepe. 9, 1978, E.D. 81-170. ~ 
Nimmer&: Giler, SID note 103, f 7 • ARG-53. 

110 An Act Rdalina ao Copyript, llld for ocher pwpolCI [as amc!hded to May 26, 1987), rcprjpled jg 1 
UNESCO, COPYRIGHT LAWS AND TREATIES OF THE WORLD (1987). 

Ill Jst. H 190, 191, 193. 

112 Jst. H 19', 195. 
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contract. including the right of withdrawal, the right to claim authorship. and the right to 

prevent destruction or distonion. 113 

In 1984, the Australian Copyright Council pointed out that "[b]ecause of anists' 

inferior bargaining power. it would appear that moral rights will only be of practical benefit 

if they are not subject to waiver. "11
• However, the observation was not taken to hean by 

legislators who were convinced that practical reasons mandated making moral rights 

waivable. 11s 

In 1988, the Australian Copyright Law Revision Committee published a repon in 

which it concluded (5-4) that its existing laws which were virtually identical to English 

common law provided sufficient moral rights protection to comply with Berne and that there 

was no need to enact specific moral rights legislation. 116 Australia reviewed this subject 

again when the government issued a discussion paper titled "Proposed Moral Rights 

Legislation for Copyright Creators" in I994. The paper proposed a new moral rights system 

11
' James Llhore, Ausqalja. ill Nimmer cl Geller. WI noce 103, I 7 a AUS-77. 

11• .Moral Ripts,. 50 AUSTRAUA COPYRIGHT COUNCIL 15 (1984). 

115 David Vaver. De fmaadjm Cgpyrialy Armrttlmm• of 1918, 4 INTEIJ.ECTUAL PROPERTY 
JOURNAL 130 D. 30 (1989). 

11
• Dwortin, IYR[I DOie 102,. 239. One distiquilbed tcbolar bas du!lleqed Ibis view ....... lbll 

Australia c:urrendy llands in bracb of Anicle 6l2il "in 10 fir • die ri&bl 10 cllim IUlbonbip is only pirlially 
proleCled ... in IO f• • die pnMeClioa m:orded die ripas Of lltl'l'butioa ... iDfearil)' only survM lbe aulbor 
in very limited circumstanca." Jst. M 239 &: D.34 (mill Sllll Ricteuon. Moql Birbl! .a Jllc Dmjt De Syitc; 
llMmllljgntl Cogditions and AusqJlim Obljpjgm, I ENT. L. REv. 78, 16 (1990)). 
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that would afford the right of integrity and the right of attrit"lution to authors. anists. 

composers and creators of films.::- The paper has not yet precipitated legi ·lative changes. 

c. Brazil. Brazil. a former colony of Ponugal and a civil law countf)·. 

adhered to the Berne Com-ention in 1967.: :~ Brazilian copyright law respects both moral 

and economic rights in an author's work. Pan Ill. Chapter Two of the copyright law:·~ is 

devoted to "The Moral Rights of the Author... Anicle 25 states that an author has the rights 

to: (1) claim authorship ·Jf his 'her work at any time; ( 1) have his her name. pseudonym or 

mark indicated as being that of the author of a work; (3) withhold publication of his/her 

work: (4) ensure the integrity of the work by opposing modifications or acts that may be 

prejudicial to it or to the author's reputation; (5) modify the work before or after its use; and 

(6) withdraw the work from circulation or suspend previously ai1thorized pennissions for 

use.1::0 

Anide 28 of the Brazilian Copyright Act clearly states that the moral rights of the 

author are "untransferable. and imprescriptible." Regarding alienability and waiver of rights. 

one author writes that fonner law pennined transfer of a claim to authorship. but that 

;;ituation has changed: 

111 ~Shaun McVicar. Proposed Moral Rights in Ausmlia, 43 COPYRIGHT WORLD 7-8 (1994). 


111 Antonio Chaves, Brim. ill Nimmer It Geller. am note 103, f 1 at BRA-7-8. 


'" Civil Code of the United States of Brazil (as amended to Sept. 12, 1983), rmrjpted ill 1 UNESCO. 

COPYRIGHT LAWS AND TREATIES OF THE WORLD ( 1992). 

•» Language expressly covering the exercise of moral rights in cinemalognpbic works is conr.ained in 

Article 26, and rights in ardlitectunl worts are trealed in Anicle 27. 
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~foral right is not alienable. though it may be 
panially waived in special cases. notably by 
means of an author's authorization to adapt. say. 
a literary work into a mction picture or for the 
stage. <Footnote omitted). Anic!e 667 of the Ci\'il 
Code nonetheless seems to allow for outright 
transfer of the author·s moral right to credit for 
authorship; but that pro\'ision was ostensibly 
insened against the O\'erall system of the Civil 
Code. and its non\'alidity no longer raises any 
doubts in view of Anicle 28 of the 1973 
Copyrigh1 Act. (Footnote omitted).::: 

Despite the clear language of Anicle ~8. transfers are permitted in the sense that in 

Brazil the moral rights and the economic rights in a work are bound together. Thus. moral 

rights can pass to a transferee along v. ith the economic aspects of a copyright. for example. 

by a contract covering creation of a derivative work. Action can be taken against the 

transferee if a coun finds that the resulting work prejudiced the integrity of the original work 

or if it adversely affected the author's honor or reputation. i:.; Courts make such 

determinations on a case-by-case basis. 

d. Canada. Canadian copyright is largely modeled on English common 

law. but has also been influenced by French civil law. Canada has been a member of the 

Berne Convention since 1928. Canada's recent copyright act contains moral rights 

121 NIMMER & GELLER. supra DOle 103, § 4 at BRA-41. 

'" bl- § 7 at BRA-84. 
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provisions. ::.J Those provisions are contained in sections 14.1. 14.2. 28. l. and 28.2. One 

author notes that: 

[w]hile these provisions seem to clarify and 
sign1 -:.:antly extend Canada· s protection of moral 
rights. [the new] laws still fall mid\t:ay between 
the extensive protection available under the 
'paradigm· French Law of 1957 and the ad hoc 
mix of common law and statutory regimes 
developed in the United States and Britain. i:~ 

Current rights allow the author of a work to: 

l ) 	 assen paternity of the work or require the author· s name to be 
associated with the work if reasonable in the circumstances; 1~ 

2) 	 object to or restrain certain uses of or associations with a work; 126 or 

3) 	 object to or restrain any distonion, mutilations or 
modification of a work which may be prejudicial to the 
honor or reputation of the author. 127 

Anicle 14.1(2) states that moral rights may not be assigned but may be waived in 

whole or in part. Article 14.1(3) states that assignment of copyright in a work does not itself 

123 .An Act to amend the Copyright Act and to amend other Acts in conscqucnce tbm:of; S.C. 1988, c. 
IS (now R.S.C. 198S (4th Supp.), c 101. Rcccnt amendments to the Copyright Act came into force January I, 
1994, with the Nonb American Free Trade Agreement lmplemcnwion Act, S.C. 1993, c.44. 

12' Jeff Berg, Moral Riahts: A LeJal. Hjstorigl apd Aptbropologjgl Repniyl, 6 INTEUECTUAL 
PROPERTY JOURNAL 343 (1991). 

125 199S Annotated Copyrigbr Act of Canada fl4.1(1)(199S). 


l2' li· 128.2. 


l?7 J!l. 
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constitute a waiver of moral rights. Anicle 14.1(4) implies that waivers would be in written 

fonn.121 

Moral rights issues have not often been litigated in Canada; but when panics have 

sued, their claims have generally failed. m Waiver generally has not been an issue in cases 

except as a defense against charges of violation of rights of integrity or paternity. An early. 

well- known Canadian case involved violation of an author's moral rights in a sculpture. 

1be plaintiff/author in Snow v. Eaton Centre sought to enjoin the violation of the sculptor"s 

moral rights in the work known as "Flight Stop." 1be defendant/shopping mall that owned 

and displayed the work added ribbons to the necks of the geese ponrayed by the sculpture in 

order to create a Christmas display. 1be coun found that the attached ribbons prejudiced the 

honor and reputation of the plaintiff. 1be plaintiff had no prior knowledge that ribbons 

would adorn the sculpture, and there was no contract covering the situation. 1be author of 

the copyrighted work prevailed on claims of prejudice to honor and reputation. No waiver 

of rights was claimed either under contract law or moral rights statutes. no 

e. Federal Rgublic of Gmmny. Germany has been a member of Berne 

since 1887 and would be considered a civil law country. The German theory of law, 

however, is monistic, meaning that copyright law protects both an author's economic and 

111 SB lllR ·n.e wLver of a rigb1 is a legal aa whereby a person renounces lbe eurcile of one of bis 

preropliva. To be valid. ii musa be expressed in dear llld unequivocal lenDS llld blsed on mlipamed 

COlllall.• Jd. l•.1(2) (Comment). 


121 Vaver, 111111 DOie 115, • 127. 

1• Sgzw v. fltnp Ceggs Lid., 70 C.P.R. (2d) 105 (ODI. H.C.)(1982). 
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personal interests at the same time. Gennan monism requires the alignment of moral. 

pers<'nal rights relating to cultural pursuits with contractual, industrial propeny rights relating 

to technological advance. in order to fit a unified legislative scheme. Pi The Gennan 

Copyright Law 132 essentially contains four elements: copyright law, contract law. 

neighboring rights law, and the law of the collecting societies. 1 ~ 3 In the Gennan system, 

the original copyright owner is always the natural person who creates a work; commissioned 

works and works made for hire must be created in the context of a legal contract. 13
" 

Copyright as a whole is not assignable, but rather is subject to individual grants of 

simple 	or exclusive rights of use. Moral rights pervade many anicles in the Copyright Act 

and specific provisions are set fonh. As amended June 9, 1993 they are: 

1) 	 The right to decide whether and how the author's work is to be 
published. The author shall have the right to publicly communicate or 
describe the content of his work for as long as neither the work nor it!. 
essence nor a description of the work has been published with his 
consent.m 

2) 	 The right of recognition of authorship in a work. The author may 
detennine whether the work is to bear the author's designation and 
what designation is to be used. 136 

131 Berg, !Yl?!! note 124 at 3S2. For a comparison of French dualism and German monism~ Dietz 
supra note 102 at 206-213. 

m An Act dealing with Copyright and Related Rights [as amended to June 9, 1993), m>rintcd in 2 
UNESCO, COPYRIGHT LAWS AND TREATIES OF THE WORLD (1993). 

m Adolf Dietz, Gmpaqy. fedml Republic, ill NIMMER&. GELLER, 1YR£1 note 103, at FRG-15. 

,,. 14. § I at FRG-15. 

'" Copyright Act of Federal Republic of Germany, 1YJ2I1 note 132, II An. 12. 

,,. 14. II An. 13. 
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3) The right to prohibit any distonion or any other mutilation of the 
author's work which would jeopardize his legitimate intellectual or 
personal interest in the work. m 

The right of recognition of authorship in a work includes both the positive right to 

claim authorship and the negative right to prevent others from claiming authorship. 

Protection of the right of integrity depends upon the existence of provable and objective 

injury either to an author's honor or reputation. or to any other legally protectable interest in 

his or her work. These conditions allow couns to use their judgement in deciding whether a 

modification is significant or whether the author is being oversensitive. 138 

Whether or not an author may transfer moral rights is not clearly defined. Moral 

rights are generally retained by the author for a term of the life of the author plus 70 years, 

but economic aspects of copyright may be licensed. 139 It appears that if an author waives 

his or her moral rights, and later brings a legal action, a coun will weigh the panics' 

interests in light of practicality and fairness. If the agreement to waive rights was coerced. a 

coun will protect the author. If not, a contract will be honored. Moral rights lav.s are 

recognized as an equalizer of the inherent imbalance in bargaining position between anists 

and commercial exploiters of copyrighted works. 

Case law rarely deals with waiver of moral rights in authors' works. A general 

indication of couns' treatment of monl rights appears in a case involving a sculptor who 

.,, Jd.• Art. 14. 


1
• ~ NIMMER " GELLER, BIRD DOIC 103, t 7 M FRG-SS-86. 


"' Copyright Act of Feden1 Republic of Germany, &ml DOie 132, 11 An. 64. 
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produced a work during the communist regime for display in Berlin. In light of the changes 

in world politics, the reunified city decided to dismantle the statue and preserve it for future 

generations by burying it -- not destroying it, but dismantling it and placing it 

underground. 1~ The sculptor objected, relying on the provision of the German Copyright 

Act which states that an author may prohibit representation or other injury to a work that 

may prejudice his legal or personal interests. 141 

The coun ruled that the author's interests were outweighed by the interests of the 

city, because the work had originally been erected for propaganda purposes to glorify Lenin. 

An implied contractual provision, which linked the author to the objectives of the former 

regime, forced him to accept the effects of historical change. Damage resulting from the 

di~.mantling would be evidence of the history of the monument, not a sign of diminished 

2rtistic quality. 142 

f. France· France has been a member of the Berne Convention since 

1887 and is generally considered the birthplace of the dmil IDQOl. French courts began 

protecting moral rights in the early nineteenth century, and a strong embodiment of the 

doctrine is codified in the Law on the Intellectual Property Code. m Under the French 

ae 23 COPYRIGHT WORLD 12 (1992). 

141 Copyri&bt Aa of Fedenl Republic of GermlDy, BID DOie 132, • 14. 

142 23 COPYRIGHT WORLD 23 (1992). 

MS Law No. 92-597 of July I, 1992, •last~ by Law Nos. 94-361 of May 10, 1994, IDd 95-4 of 
JIDUllY 3, 1995, mprjmpl ill I WJPO, COPYRIGHT AND NEIGHBORING RIGHTS LAWS AND 
TREATIES (1995). 
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dualistic approach, copyright has the legal attributes of both moral, or personal rights, and 

economic rights. 

11le French copyright law states that: 

The author shall enjoy the right to respect for his name, his 
authorship. and his work. This right shall be attached to his 

person. 


It shall be perpetual. inalienable and imprescriptible. 


It may be transmitted monis causa to the heirs of the author. 


Exercise of this right may be conferred on another person under 

the provisions of a will."' 


Both the work and the author's honor and reputation are protected by these 

provisions. Moral rights in France cover the right of disclosure, the right to paternity, the 

right to correct or to retract, and the right to respect, which prohibits modification of a work 

by anyone other than the author. Mont rights are inalienable, imprescriptible and perpetual, 

although couns have held that authors may not exercise their rights abusively, or in a way 

that impain public policy.'" At the same time, courts may indirectly recognize violation 

of moral rights within the context of misuse of law, upholding public policy, preveming 

abuse to the detriment of third parties, or m•. airmenl of interests granted to others in an 

author's work.'" 

,.. Jd. a An. L. 121-1. 

145 Robcn Plaium, fDIB, ill NIMMER A GEi l ER, BID note 103, I 7 II FRA-12. 

•• Jd. A frmcb ippCll• caun raolved a coaftic:u of law CflCllioa rcprdilla ...a rip.a iD modoa 
pictula in Tumcr fmcntinmrn Co. y. Hiem. Court of Appell of Velllillel, CambiDed cm Qwhen, 

(«WilUl'll ... ) 
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The author alone has the right to divulge his or her work. 147 The author is the 

person with the right to determine the method of disclosure and the conditions surrounding 

disclosure of his or her work. subject to some restrictions in the case of audiovisual 

works. 148 Agreements about anonymity or concealed collaboration. which may be made by 

contract. or may be considered as implied waiver, are legal but revocable. The author may 

disclose his authorship at any time. 149 

Waiver was an issue in a case regarding copyright in plaintiffs television film. iso 

The plaintiff was the author of a film, and negotiated with a television station to air the film 

on TV. During negotiations, the plaintiff objected not only to the interruption of the film by 

advenisements, but also to the station's logo being over the film during its showing. The 

station showed the film in its entirety a few weeks later. but with its logo appearing 

prominently on the screen. The plaintiff sued. The court held that the defendant infringed 

the moral rights of the plaintiff because the plaintiff did not expressly authoril.e the addition 

of the logo and, in fact, had expressly objected to it. The coun stated that the author of a 

'*( ... continued) 
Decision No 68, Roll No 61S.92 (December 19, 1994). As pan of a long-pending case broupt by screenwriter 
Ben Maddow and the heirs of director John Huston over the broadcast of a colorized version of the rtlm 
"Asphalt Jungle· in France, France's highest coun held tbal French law, DOI U.S. law, should be lpplied in 
deciding who is the •aut.bor· of a film. On remmd, an appellaae coun found the coloriution and broadcast of 
the film violated the 1Uthors' moriOI ripu under French law. Under U.S. law, Turner, u copyright owner and 
·author· of the work, would have been allowed to •adapl• the film. 

1 1 
• Copyright Act of France, B1R[1 note 143, •An. L. 121-2..• ~ 
,., A. Schmidt, 1be Cw-1.n AlmJjgtjgp of tbe Law of 11 March 1957. 14 RIDA 96 (1975). 

''° .Jw-Pierre MmrJwyl pl $ocje1c Da Rglj'"Mfl de fi'p y. La Cg S.A.. (1990) EEC 151 • • 13 
(Dist. Ct. Paris 29, June 1988) (LEXIS lntlaw librlly, ECCASE file). 
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copyright cannot be presumed to have waived his moral rights. and the station cannot infer 

that the rights were waived from the fact that no one else had ever complained about the 

overlaying of the station's logo on fiims. 

g. Japan. Japan has been a member of the Berne Convention since 1899. 

Current Japanese copyright lawi~: protects authors' copyrights. moral rights. and 

neighbc1;ng rights.:~; The law protects an author's right to make a work public. the right 

to clair.: authorship. and the right of integrity. 1 ~~ Fair use provisions and compulsory 

license provisions. which may be viewed ~eroding an author's moral rights. are contained 

in the Copyright Act. 1 ~ but Anicle 50 of the law states that these provisions may not .. be 

construed to affect the protection of the moral right ~f .authors. • 1 ~~ Civil remedies for 

infringement of an author's moral rights. copyright. or any neighboring right are provided 

under chapter six of the Copyright Act, 1scand criminal sanctions for violation of rights are 

included in chapter seven. w 

151 Copyright Law (amended to Nov. I. 1988). rgmmcd ig 2 UNESCO, COPYRIGHT LAWS AND 
TREATIES OF THE WORLD (1992): amended in. I WIPO. COPYRIGHT AND NEIGHBORING RIGHTS 
LAWS AND TREATIES (1992). 

m Tcruo Doi. llal. in NIMMER It GELLER. BUD note 103. § I II JAP-S. 

151 Copyright Act of Japan. MD note ISi. •Arts. 18-20. 

ISt Jsl.• Arts. 3049. 

ISS NIMMER It GELLER. &D note 103. 17. JAP-41. 

1
" Copyright Act of Japan. MD note ISi. II Arts. 112-18. 

IST Jsl. II Arts. 119-24. 
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Transfer is not permitted. Article 59. Nlnalienability of moral rights". states that the 

moral rights of the author shall be exclusively personal to an author and inalienable. is3 

Anicle 20( 1) gives an author Nthe right to preserve the integrity of his work and its title 

against any distonion. mutilation or other modification against his will. " 1 ~9 

h. Mexico. Mexico adhered to the Berne Convention in 1967. In 

Mexico· s Copyright Act. ?60 an author holds two types of rights: (1) moral rights. which 

include the recognition of authorship and the rights to oppose any deformation. mutilation. or 

change of the copyrighted work without authorization, 161 and (2) patrimonial rights to use 

or reproduce works for profit. 1~ Moral rights may not be waived or assigned because they 

are deemed to be integral to the author. to be perpetual. inalienable. imprescriptible, and 

incapable of being renounced. 163 However, Anicle S, dealing with alienation of a work, 

allows an author to consent to translations. compendia, adaptations and transformations of a 

work, in whole or in pan. The resulting work may not alter the title, form or contents of 

the work. 16' Article S allows the author to make or authorize the making of modifications 

I~ Jsl. al An. S9 . 

• ,. Jsl. al An. 20( 1 ). 


160 Law Amending the Federal Law of Copyright of Dec. 29, 1956 (•amended to Dec. 30, 1981), 

rcprimcd ill 2 UNESCO, COPYRIGHT LAWS AND TREATIES OF THE WORLD (1992). 

1 1 Jil.• An. 2.• 

162 INTfl ' f.CTUAL PBOPERIY WORLD DESK REFERENCE. MEXIC0-3 (Thomas M.S. Hemna 
ed., 1992). 

'" Copyright Act of Mexico, BIRD DOie 160, • An. 3 . 


... Jd.• An. s. 
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of his work at any time. It appears that although moral rights may not be waived. an author 

may consent to cenain transformations of his or her work. 

i. "orocco. ~orocco has been a Berne signatol')· since June 1917. As a 

former colony of France. ~orocco's copyright law and recognition of moral rights reflect the 

French civil law model. Anicle 1 of Chapter One of the Copyright Law:~ gi,·es authors 

of intellectual works moral and economic rights in their works. Anicle :? pro,·ides the abilit)· 

to claim authorship in a work. and to defend the integrity of a work during an author's 

lifetime. 1"° These moral rights are inalienable. as in France. Morocco's Anicles 14 and 

15 grant an author the right to put his or her name on reproductions of works. and to pre,·ent 

unauthorized alterations of works by assignees of rights. 1"· Waiver of rights is not 

addressed by statute. 

j. Netherlands· The Netherlands has been a member of Berne since 1912 

and has a civil law tradition but has not expressed the concept of moral rights in a manner 

comparable to civil law countries such as Franc. Germany and Italy. 161 The first Dutch 

copyright stawtes addressed only the rights of publishers. 169 Larer. the law was expanded 

1115 Dabir (Acl) Rellling to the Proceaion of Lilerary and Anistic Works. 1970. reprimcd in 2 UNESCO. 
COPYRIGHT LAWS AND TREATIES OF TIIE WORLD (1992). 

1
• Jd.•An. 2. 

"' Jd. • Ans. 14-IS. 

1
• Dielz. &m'J ooce 102. • 202-203. 

1
• SK NIMMER A GELLER. BID ooce 103, 11 • NETH-7. 
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to recognize authors' rights. 110 The current Dutch Copyright Act171 recognizes moral 

rights apan from the copyright protection established to protect intellectual propeny. 

Economic rights conferred by copyright can be transferred. but moral rights in an author's 

work may not. 1n Even after a transfer of copyright, an author retains the rights to object 

to publication of his or her work under a name other than his or her own, and the right to 

object to unreasonable alteration. modification, distortion or mutilation of a work when it is 

prejudicial to the author's reputation or honor. 173 An author may waive some personal 

rights by contract, including the right to object to publication of his work under a name other 

than his own, and the right to object to modification of his work. 174 

Two Dutch cases are instructive. One case involved an author's rights in a 

sculpture. 11s The sculptor was commissioned to make a plastic work of art to decorate the 

front of a building. After completion of the work, the commissioning party decided to place 

it in front of a different building. The sculptor alleged that a passerby would have more 

difficulty recognizing the sculpture at its new site than at the original setting. 1bc coun 

decided against the commissioning party. However, the basis of the decision was not 

171 Law Concerning the New Regulation of Copyright (as amended to May 30. 1985). reprimcd ill 2 
UNESCO. COPYRIGHT LAWS AND TREATIES OF llfE WORLD (1992). 

m NIMMER A GELLER. BIRD DOie 103, f 411 NETH-33. 

m Copyright Act of the Nclberlands, &RO DOie 171. An. 25 11 (a).(b). and (c). 

,,. NIM\tER A GELLER. BRO DOie 103. I 7 ar NETH-52. 

,.,, Nclbcr'ands Supreme Coun (June 22. 1973). NJ 1974, II 61. 
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Anicle :!5 of the Dutch Copyright Act. which provides for authors' rights. but was. instead. 

contract law. The coun concluded that the commissioning pany did not fulfill its obligations 

under its contract with the anist. :·,., 

In another case.: - a plaintiff was the designer and creator of a fountain constructed 

to the order of the defendant. After twelve years. the defendant. as owner of the fountain. 

decided to demolish it. The plaintiff objected. and invoked his moral right as designer. The 

coun held that Anicle 6bis of the Berne Convention does not apply in a case of totai 

demolition of a work. The law in the Netherlands is unclear in this area. and legal scholars 

are divided as to the propriety of the coun·s ruling. 1-
8 

k. SiJeria. Nigeria was at one time a British colony and protectorate and 

its law is based or. English common law. Upon independence. Nigeria recognized the need 

to protect the rights of authors and creators of intellectual propeny. and ultimately in 1988. 

enacted a copyright law that contains both copyright and neighboring rights provisions. 119 

It then joined the Berne Convention. 1
1l> Pan I. paragraph 11 of the Copyright Decree of 

1988 covers the right to claim authorship in a work. and states that a copyright owner bas 

the rights to claim authorship in a work. 111 and to object to distonion. mutilation. or other 

'"" l.awlz v. Mugicjpalj'Y of Sjulrd (Dec. 17. 1990), AMI 1992. 11 33-35. 

'" ~ 10 EURQPEA; l Ufif' I fCTUAL PROPEBll REVIEW 207 (1992). 


'" Law on Copyright, Decree No. 47 (1988). rq>lacina Dcaec No. 61of1970. 


1111 Effective September 14. 1993 (Paris). 


"' Juo note 179, 11 PIOll'IPh l l(l)(a). 
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derogatory modification of a work that damagec r~e honor or reputation of the author. ig: 

These rights are perperua:. inalienable. and imprescriptible. 183 

I. Sin1apore. The Republic of Singapore. formerly a part of the British 

Empire. is not a member of the Berne Convention. although it reached a bilateral agreement 

with the United States on May 18. 1987 .1
" Part IX. Anicles 187-193. of the Singapore 

Copyright Lawm covers "False Attribution of Authorship." Under the law. there is a duty 

not to attribute falsely the authorship of a work. 1116 whether in the context of affixing 

another person· s name on a work in a publication or in a reproduction or broadcast of a 

work. The law also provjdes the duty not to attribute falsely the authorship of an altered 

version of a work. 117 1be law provides remedies for breach of these dutics. 111 

Copyright may be assigned or licensed by written instrument under pan X of the law. but 

waiver is not addressed by the starute. 

llZ w.• parqnpb 11 (I )(b). 


10 w.• parqnpb 11(2). 


111 ~ Ubrary of Congress, U.S. Copyripl Office, Cjrallar 38a 'Nn!!Mimel Cgpyrigbl Rcllcioqs of Jbe 

ulljled s•n 6 0 994>· 

1
• The Copyfiabl Aa 1987, Pl. IX, Ans. 187-93, mwjrgd ill 3 UNESCO, COPYRIGHT LAWS AND 

TREATIES OF THE WORLD (1988). 

.. Jll.• An. 188. 


117 llL.. An. 190. 


•• llL. • An. 192. 
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m. Spain. Spain is a civil law country and has been a member of the 

Berne Convention since 1887. Spain's Copyright Law addresses moral rights1
sq and gives 

an author the ability to prevent or authorize the disclosure of works. the fonn of disclosure 

of works. and the disclosure of authorship of works. 1 The law also covers the right to Q(I 

protect the integrity of works. the right to prevent distonion or mutilation of works. the right 

to alter works. and the right to retract works from circulation. 191 The Spanish law does not 

contains any specific language addressing waiver of moral rights. 

n. t:nited Kinadom. The United Kingdom is a common law country and 

has been a member of the Berne Convention since 1887. Although moral rights have been 

acknowledged in Britain. "the British have refused to accord the moral rights of the author a 

precedence equal to his economic rights. " 19~ As early as 1769, the English Coun of 

Appeal recognized ll'.at because a literary work was the object of a proprietary right, the 

author held a right in equity allowing him to benefit from the fruits of his creative act; 

therefore. he posses~ the right to protection against seeing his work violated by another 

person.19~ 

1
" Law on Intellectual Property Cb. Ill § 1, Ans. 14-16, rmrintcsj in 3 UNESCO. COPYRIGHT LAWS 

AND TREATIES OF THE WORLD (1988). 

l«l w. al An. 14. 

191 w. 

l9l William R. Comish, United Kingdom. in NIMMER&. GELLER, E1U1noce103, 1111 U.K.-9. 

191 NORMAND TAMARO, THE 1995 ANN01ATED COPYRIGHT ACT 78 (1995) (discussing M.i1Yc 
v. Taylor, 4 Burr. 2303, 98 Eng. Rep. 201 (1769 K.B.)). 
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The Copyright Act of 1956 did not include the right of attribution or the right of 

integrity. but it did recognize the ton of misattribution. 194 This limited protection was 

legislated to enable the United Kingdom to ratify the Brussels text of the Berne 

Convention. 19~ Funher weight was added to the assenion that moral rights should be 

recognized in the copyright law when the Whitford Committee endorsed this concept in 

1977. I% Following this recommendation, the British sought a solution that would balance 

the rights of the user, generally protected by contract, with the rights of authors. 197 In 

1988. the law was updated to define: the right to be identified as author or director 

(paternity), the right to object to derogatory treatment of a work (integrity), the right against 

false attribution of a work. and the right to privacy in private photographs and films. 198 

These right~ are inalienable under the law, but a person may waive any of •lle rights by 

means of a written instrument. 199 The right of paternity must be assened by a statement 

assigning copyright, or by any other signed instrument. 200 If paternity is assened in an 

tll< WILLIAM R. CORNISH, WORLD INTELLECTUAL PROPERTY GUIDEBOOK: UNITED 
KINGDOM 345 (IY~l). 

196 Comish, !YI![! note 194, at 345. 

197 w. 
1911 Copyright, Designs and Patents Act 1988, reprinted in 3 UNESCO. COPYRIGHT LAWS AND 

TREATIES OF THE WORLD (1988). 

199 ~ Ian Blackshaw, Sgons Marketing and Moral Rilhts in the UK, 31 COPYRIGHT WORLD 40 
(1993). 

200 1bc requirement that the paternity right be asserted actively in order to be recogniz.ed very likely 
violates the spirit, if not the letter, of the Bcmc Convention. 
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assignment, the agreement binds the assignee and anyone claiming through him with or 

without notice. The right of integrity need not be affirmatively assened to be effective. This 

right may be waived; however. m order to protect an author from alterations that would 

prejudice his honor or reputation, it must be waived specifically and unequivocally. A 

boilerplate contract clause waiving an author's right of integrity is not enforceable. 201 The 

right against false attribution need not be assened affirmatively to be effective. 

Section 87 of the law specifically addresses consent and waiver of rights. It states 

that moral rights granted to authors are not infringed if the author consents to an act that 

wo'Jld normall} violate the author's rights. 202 

In addition, a waiver may relate to a specific work or works, or to a general class of 

works existing or yet to be created. 203 A waiver may be conditional or unconditional and 

may be subject to revocation. 204 Although waivers should ht: in writing to be legally 

enforceable, section 87(4) addresses oral or implied waiver, stating that nothing in the law 

"shall be construed as excluding the operation of the general law of contract or estoppel in 

relation to an informal waiver or other transaction" in relation to moral rights granted by the 

copyright law. 205 

201 Comish, BJZl1 note 194, at 346-347. 

10Z ~note 198, al Sec. 87(1). 

m hi· al Sec. 87(3)(a). 

2111 w. al Sec. 87(3)(b). 

w. al Sec. 87(4). 
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The incorporation of moral rights into the U .K. law contains important qualifications. 

Section 81, which addresses exceptions to the moral right, states. in part. that the right to 

object to derogatory treatment of a work206 does not apply to a computer program or to a 

computer-generated work;~07 to any work made for the purpose of reporting current 

events; 2011 to a work published in a newspaper, magazine or similar periodical;~t19 or to a 

collective work of reference. mi This may reflect the efforts of publishers and software 

operators to remain immune from applications of moral rights laws for authors in highly 

commercial or work-made-for-hire situations. 

The following case was never tried because the parties settled before going to 

court. 211 It does, however, serve as an example of an English court's treatment of moral 

rights. In this case, a well known and respected artist was commissioned to paint a mural on 

four stories of a new architectural center. The mural was to be visible in its entirety through 

a wall of glass, and was to be the focal point of the neighborhood's revitalization program. 

Three months before the Queen was to preside at the l>pening ceremony for the center, local 

licensing magistrcites insisted that partitions be placed throughout the building, which would 

20& Jsl. at Sec. 80. 


2117 ~at Sec. 81(2). 


llll ~at Sec. 81(3). 


lilt ~at Sec. 81(4)(a). 


210 Jsl. at Sec. 81(4)(b). 


211 ~Nicola Solomon&. David Mitchell, Moral Rights - A Case Study, 141 NEW LAW JOURNAL 

16S4 (1991). 
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cause the mural to be obstructed. Although the anise's commission was not affected. she 

sought legal recourse. Her contract included language that protected her moral rights. In 

the l'nited Kingdom. contractual provisions stand apan from statutory moral rights 

provisions and usually provide a stronger basis for enforcing a claim based on the integrity 

of one's work. =1= 

The anist' s attorney advanced a claim based both on the statutory provisions 

protecting moral rights and on the contractual provisions outlined in the anist's signed 

contract. Finally. the panics negotiated an agreement whereby ti1e center's management 

group and architect consented to build a less obtrusive barrier. The plan was accepted by the 

magistrates. who were under considerable pressure from the panics. 

These facts led one commentatar to note that the new law appears to "venture little 

fanher than its common law forebears ...ma comment directed to the fact that the anist's 

attorney had to rely on the contractual provisions rather than the specific statutory 

recognition of the validity of the law of contract or estoppel in cases of informal waiver. 21
' 

o. European Union. The European Union (EU) is attempting to 

harmonize many types of laws. including intellectual property laws. among its member 

nations. These effons have met with varying success. m The EU has not passed a 

?15 ~Jeff Clark-Meads. CoOYrilht Reform Sweeps Across Europe. 107 BILLBOARD 3 (April 8. 199S). 
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directive on the subject of moral rights in copyright laws. ~ 16 However. as announced in its 

working program.=1
• there has been discussion of the need to harmonize member nations' 

laws in the areas of copyright protection and cenain other related rights. m The 

organization stated that moral rights "are a set of rights based on the fact that a work is the 

reflection of the author's personality". :i9 It said that the Commission of the European 

Communities wants to get "as accurate a picture as possible of the problems associated with 

moral rights and of whether this aspect of the copyright should be harmonized. "220 A 

hearing was held at which interested panies could discuss controversial points, and add 

comments to written views they had submitted to the Commission. This matter is now 

pending. 

C. SUMMARY 

The Berne Convention addresses moral rights in the nonextensive text of Anicle 6Jm, 

which does not address waiver of the droit moral. Waiver is neither sanctioned nor 

prohibited by 6bis, and the issues of transfer and assignment are not covered. 

z16 An EU directive is binding on member states. They must achieve the goal of the directive, although the 
method of doing so is DOI dictated. Each member state may decide the form and IDdhod in which to implement 
and enforce a directive.~ i3 INTERNATIONAL MEDIA LAW 30 (April 1995). 

217 ~ P(90)97 of December S, 1990, ~in Press Release; IP:93-1 (Jan: ·ry 4, 1993). 

211 The Council of the European Communities issued a directive on barmoniz.ation which contains Anicle 
9, Mora) Ri&hts. The text of Anicle 9 is brief: •This Directive sball be without prejudice to the provisions of 
the Member States rqularing moral rights.• Council Dircctive 93198/EEC (October 29, 1993). 

219 1st. 
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As briefly outlined above. differences in views on rights and on legal systems meant 

that by the time 6bis was added it was necessary to allow member nations to implement the 

tenets of the Berne Convention within the frameworks of their own legal structures. whether 

~y statutory implementation. recognition under case law. or both.:: 1 

Berne member nations typically provide statutory recognition of some of the 

commonly recognized moral rights for authors. including the righ•s of anribut;on. integrity or 

paternity. As briefly detailed in this repon. even Berne members with the same basic legal 

systems do not have identical views on moral rights. Civil law countries. such as France and 

Spain. have a commitment to provide rights that are absolute. personal. and actionable at the 

author's discretion. Other civil law countries may not express this commitment so positively. 

and there has been resistance to integrating personal rights with economic considerations in 

common law countries such as the United Kingdom, Canada. and Australia. Our survey 

notes that Argentina indirectly grants rights of integrity and paternity in its copyright law; it 

imposes cenain duties by directing its citizens not to perform cenain acts affecting anribution 

of authorship in works. Broader recognition of moral rights, running from somewhat modest 

to almost absolute, can be found in the laws of the United Kingdom, Canada, Gennany, 

Japan, Mexico, Morocco, the Netherlands, Nigeria, Spain, France, and Brazil. 

1be need to balance the interests of authors with those of owners and users of 

copyrights demands the flexibility that Berne allows. The decision as to who has rights to 

expose an author's work to the public, and in what fashion, involves personal interests of the 

~ Adolf Dietz, The Artist's Rjght of Integrity Upder Copyright Law - A Compaplive Approach 25 

INTERNATIONAL REVIEW OF INDUSTRIAL PROPERTY AND COPYRIGHT LAW 177 (1994). 
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creator and imponant economic interests of the copyright owner. Exploitation rights. most 

often governed by contract law. may conflict with the anistic or moral concerns an author 

possesses. As one author has written. "The simple fact is that moral rights impinge upon 

economic activity and. where they exist. cannot be ignored ... industry hostility. to unqualified 

moral rights ... cannot simply be dismissed."~~~ 

Waiver of moral rights is usually not directly addressed by statute. In our survey. we 

found specific language that allows waiver of cenain moral rights only in the statutes of the 

common law countries of the United Kingdom and Canada. where the personal rights of 

attribution or paternity. and integrity. though addressing the relationship of the anist and his 

or her work. must in some cases be assened by an anist or his or her heirs in order to be 

recognized. 223 In other countries, these rights are often declared by statute to be exclusive, 

inalienable, perpetual. and imprescripttble, qualities that do not, in theory, lend themselves to 

waiver. 

It is likewise difficult to find cases that directly address waiver of moral rights. In 

France, Japan, Brazil, the Netherlands, and Gennany, courts have found what amounts to 

waiver by employing theories of implied waiver or contractual assent. In countries such as 

Australia and Canada, a party seeking to address perceived violation of his or her right to 

m Dworkin, IYJD note 102, al 263. 


m ~ !Yl!rl text accompanying notes 192-213 (discussing copyright law of United Kingdom). 
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integrity may seek a remedy in the fonn of an injunction.==" Thereafter. panics may settle 

out of coun. puning an end co funher discussion on the rec. )rd. In addition. ocher remedies 

may be a\'ailable outside the copyright Jaw. such as remedies for unfair competition or 

passing-off..:.:~ In some instances. copyrigl·c law and mural rights protection are separate: 

economic rigt:ts may be waived. but moral rights may not. ::~ 

The difficulties encountered by any country t~·ing to initiate moral rights protection 

for its authors and anises arise from the need to balance protection of such authors· rights 

with protection of copyright owners· rights and the need to allow for a practical system of 

contractual consent or waiver. Depending upon the socio-economk and ideological 

underpinnings of a country· s law. the scales tilt in favor of either the author or the user of 

the work. Generally. moral rights are not absolute under any system. but are in some way 

tempered by the economic exploitation rights of the owner or proprietor. 

One commentator suggests that all moral rights legislation should have as a central 

"that authors should not be allowed to act unreasonable. ·:1- He also notes the need in both 

n. In Australia, lhc ·relief that a coun may grant in an action [for breach of duty) includes an injunction 
(subject to surh terms, if any, as lhc coun thinks fit) and damages.· Copyript Act of Australia, BIRll 
nocc 110, t 194(2). In Canada's well-known case SQQ!'. v. ffrOR Cgme, lhc cmaor of lhc flying geese 
sculpture soupt an injunction as relief from m alleged violation of bis moral ripts. The artiSI laier prevailed 
in coun on charges of violatiou of moral rii'.ts. ~&ml t.:llt aa:ompuying nocc 130. 

This may be lhc case in countries such as lhc United Slalcs and Australia. ~ NIMMER A GELLER. 
&ml nocc 103, I 7 11 AUS-78. In Canada, lhc copyript act addlases actions for breach of trust or confidence 
in Scctioo 63. 

m ~ IYRIJ tcllt ICCOlllpaDying notes 168-178 (discussing Copyript Act of lhc Netherlands). 

m Dworkin, 1YR[1 DOCC 102, at 265. 
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common law countries and civil law countries for "a fair and satisfactory balanc: between 

authors and owners of copyright. "=~11 

Jsl. 
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III. ~IORAL RIGHTS IS l'"SITED STATES CASE LA\\. 

This chapter addresses l'nited States case law experience with moral rights. The 

chapter first summarizes significant federal coun case law that assessed moral rights prior to 

enactment of the VARA. and then summarizes judicial decisions rendered since its 

enactment. Although neither set of cases raises the waiver issue. each is imponam to show 

the extent of moral rights protection available domestically. 

A. PRE-VARA CASE LA\\' 

When the United States adhered to the Berne Convention effective March 1. 1989. 

Congress detennined that additions to U.S. law to protect moral rights were unnecessary 

because existing federal and state laws were sufficient for full Berne compliance. ::::q 

Although numerous state and federal decisions noted that moral rights were not recognized in 

United States copyright law, ::30 some state legislatures had enacted moral rights laws::31 

and a number of judicial decisions accorded some moral rights protection under theories of 

copyright, unfair competition. defamation. invasion of privacy. and breach of contract. ::3:: 

Such cases have continued relevance oot only for historical interest. but also for precedential 

~ SUD Cb. I, notes 20 and 33-37 and accompanying text. 

:10 Isl ~ 2 ~ELVILLE B. NIMMER cl DAVID NIMMER, NIMMER ON COPYRIGHT§ 8.21(8)(1) 
n.49. Nimmer suggcsu tbal the requirement in tbe mcchankal license provision of 17 U.S.C. § l 1S(a)(2) dw 
there be no change to •the basic melody or fundmnanal character c;f the work· was tbe sole existing moral 
rights provision in U.S. copyright law. )d. § 8.21(8)(1) n.46. 

n• ~SUD Cb. I, noccs 40-69 and accompanying text (discussing stale moral rights laws). 

m )d. ~ ilm Gejscl v. Po. ·er Procll.. Inc.• 29S F. Supp. 331 (S.D.N.Y. 1968) (9(T)be doctrine of 

moral rights is not part of tbe law in tbe United Slates ... except insofar as pans of tbal doctrine exist in our 

law as specific rights-such as copyright, libel, privacy and unfair competition.") 
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value. Claims made under state law and common law moral rights protection were not 

entirely preempted under the federal statute enacted in 1990. rn Arg.uably. that statute did 

not preempt actions based upon defamation. invasion of privacy. contracts and unfair 

"1competition by "passing off. l4 Funher. rights under VARA generally endure only for the 

anist's life, m after which preemption ceases. 236 

The following discussion reviews federal coun case law that assessed lhe moral rights 

doctrine prior to enactment of VARA. panicularly as that doctrine related to lhe federal 

copyright law. Landmark state cases such as Crimi v. Ruteers Presbyterian Church23 
: are 

not addressed other than in footnotes, 238 although some of these cases involved state laws 

m See supra Ch. I, not~ 70-Cii and accompanying text (discussing preemption of state laws). 

z:w ~NIMMER, supra note 230. § 8.21(8)(1) n.50 (distinguishing between unfair com;>etition laws 
relating to "passing off" and misappropriation). Nunmc, suggests that there may be no preemption of state 
attribution or integrity rights that exceed the federal rights. ·A score of variants could be posed. the answers to 
all of which must await development of case law based on the spare statutory language. Construction of this 
provision should follow general jurisprudence of copyright preemption.• Id. § 8.21(8)(2). 

rn S.17 U.S.C. § 106A(d)(I). Rights in works created before the effective dale of 'ARA but whose 
title bas not been transferred from the author endure for the same time as the rights confernd by Sec. 106. Jsl. 
at (d)(2). In the case of a joint work, VARA rights endure for life of the last surviving anu•. Jsl. at (d)(3). 

~NIMMER, Bm note 230, § 8.21(8)(2). 

m 194 Misc. S70, 89 N.Y.S.2d 813 (Sup. Ct. New York County 1949). 

"' In ~. artist Alfred Crimi created a fresco mural painting for Rutgen Presbyterian Church in New 
York in 1936-38. In 1946, the church painted over it and Crimi sued for either removal of the paint covering 
his work or removal and rcston&ion of the mural 11 IDOCber loe11ion. 1be coun ruled in favor of the church 
stating, ·ne time for the artist to have reserved my rights was when he and his atomey paniciplled in the 
drawing of the contract with the church. N<' rights in the fresco mural were reserved.... • ~. 89 N.Y.S.2d 
II 819. ~ 1112 Tad Crawford, Legl Guide for the Visual Artist 43 (1989) (.This failure to gain CODUKIUal 
pl'Olection meant that Crimi had no power to prevent the desuuction of his mural after m:eiving paymena for 
it.·). 
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as well as o:her claims: the discussion here focuses on how moral rights fit into the national 

setting before \'ARA altered the landscape. :.,q 

1. Varaas ,._ Esguire 

The Vargas case=-"· conc~rned anist Antonio Vargas. who created a series of 

calendar girl illustrations for Esquire magazine in the 1940s. The case concerned the right of 

attribution. In June 1940. \'argas and Esquire entered a contract by which Vargas was 

employe.! to produce anwork for Esquire and other publications. Vargas made aiiu ri"!livered 

twelve pictures a year for an Esquire calendar.z"1 At first the pictures bore his name or 

signature: later. by agreement of the panies. the name was char.ged to Varga and the pictures 

were called "Varga Girls. ·:.i: In January 1946. Vargas left Esquire with twenty as yet 

unpublished pictures and in February 1946. sought cancellation of the contract in U.S. 

District Coun. :.i~ On May 20. 1946. the coun found the contract fraudulently obtained and 

orrlered it canceled and set aside as of January 10. 1946. 

!J9 For a discussion of preemption of stare moral rights law under federal copyright law. 8 BIRO Cb. I. 
notes 67-7S and accompanying aext. See also Edward J. Damicb. Sr.MC Moo! Righg Soo11n: Ap AmJysjs and 
Critique, 13 COLUM.--VLA J.L. &t ARTS 291 (1989). Sq also NIMMER. am noce 74 f 8.2l[BlllJ. 

• 164 F.2d S22 (7th Cir. 1947). 


Ml Jd.• S23. 


Ml Jd. a S23-24. 


JU )d. a S24. 
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Vargas also complained that Esquire had published his pictures with the words "The 

Esquire Girl" instead of "The \'arga Girl" or instead of Vargas· own signature or name. He 

charged that the 1947 calendar reproduced twelve of his pictures without his name or any 

indication that it was his work. :u Although Esquire had paid for the pictures and Vargas 

wa!I entitled only to a share of proceeds from the calendar sales under the contract.="~ 

Vargas alleged that Esquire nevenheless had a duty to refrain from publishing reproductions 

of his pictures without his signature and credit-line. and that failure to do so constituted a 

misrepresentation of his work as the work of another.=~ 

Affirming the lower coun· s ruling on this issue in favor of Esquire.~"- the U.S. 

Coun of Appeals for the Seventh Circuit held that the rights of the panics were determined 

from the contract in effect when Vargas furnished the pictures to the magazine. :'8 In his 

contract. Vargas agreed as an independent contractor to supply the magazine with pictures 

and granted all rights in the anwork to Esquire. :•9 

:M w. 
!"' w. 

!• w. 

~·-	 ~· a1 S27. 

:.. w. a1 sis. 

:.. 	 1bc conttaa staled: 

...lbc drawings so fumisbcd. and also the name "Varga'. "Varga Girl." 'Varga, Esq.•• ... shall forever 
belong eiu:lusively to Esquire, and Esquire shall have all rights wilh respect tbemo. includiq...tbe right to use, 

( c.oatinucd ... ) 
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The coun considered three theories: implied contract: moral rights: and 

misrepresentation or unfair competition. and ultimately ruled in favor of Esquire on each. 

a. Implied contract. Vargas argued that Esquire violated an implied 

agreement that it would not publish reproductions of his paintings without credit to him.='· 

He cited a number of cases that the coun found inapplicable=~: because in each of them an 

author signed a contract or license conferring limited rights and reserving for the author the 

balance of the rights. The Esquire coun contrasted those cases to Vargas". because he "by 

plain and unambiguous language completely divested himself of every vestige of title and 

ownership of the pictures. as well as the right to their possession. control and use.-~= 

b. Moral ri&bts. Vargas advanced a theory of moral rights. but the coun 

noted that such rights simply were not recognized in the Uni1ed States. and stated its 

unwillingness to ·make any new law in this respect. ·~3 

=•9
( ..•continued) 


lease. sell or otherwise dispose of the same as it shall sec fit, and all radio, motion picture and reprint rights. 

Esquire shall also have the right to copyright any of said drawings. names, designs or nwcrial ... J!t. at S2S. 


1~ Uproar Co. v. Na1ionaJ Broadcasting Co.• 81 F.2d 373 (1st Cir. 1936); Kirke La Sbelle Co. v. 
Armstrong Co., 188 N.E. 163 (1933); Mpnm v. Morosco. 252 U.S. 317 (1920). 

::;: 164 F. 2d al S2S. lnslead, the coun cited the rule of Domcyer v. O'Copnell, 4 N.E.2d 830 (1936), 
that. bcause the object of construction is to ascertain the parties' intent, an implied intention is one DC1CCSsarily 
arising from the languaac used or situ11ion craaed by such lquagc. 1be coun found no such implied 
reservaiion of rights in the gnmor here. )SI. • S26. 

:s3 )SI. al S26. 
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c. Misrepresentation or unfair competition. This claim would rest on 

the premise that Esquire took and used to its own advantage something in which Vargas had 

a propeny right. The coun found such a premise difficult to accept in light of the rights 

Vargas conferred upon Esquire by contract.~~ 

2. Granz v. Harris 

Granz v. Harrism was an action seeking rescission of a contract for sale of master 

phonographic recordings and damages for breach of contract. :56 The case concerned an 

attribution right, and to some extent an integrity right based on contract and ton law. 

Concen promoter Norman Granz recorded a jazz concen at the New York 

Philharmonic on 16-inch master disc and re-recorded pan of the concen on six 12-inch 

master discs. With three discs for each song, the six master discs included two songs 

revolved at 78 revolutions per minute (rpm) and were suitable for manufacturing commercial 

phonographs of the same size and playable at the same speed. Granz sold these master discs 

under a contract dated August 15, 1945.257 

zs.a Jd. • 526-27. For a biognpby of wl interview with artist Alberto Vargas conccmiog bis c:xpcricncc 
in the f.lslliB litiplion, TAD CRAWFORD, LEGAL GUIDE FOR mE VISUAL ARTIST 47-Si (1989). 

:m 198 F.2d SIS (2d Cir. 1952). 

Z91 Jd. M 586. The suit also IOUlht m KCOUDtina IDd lllOl'DeyS fees. Jd. fedcnl jurildic:tion rated OD 

diversity of citizenship. 

ZS7 Jd. 
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The contract required that records manufactured and sold from the purchased masters 

include the credit-line "Presented by Norman Granz" and liner notes prepared by Granz. 

The defendant Harris re-recorded the music from the masters on ten-inch 78 rpm masters, 

from which he funher manufactured and sold phonograph records of the same size and 

speed. ~8 Harris later re-recorded the contents of the purchased masters on a ten-inch 33 

rpm master, and manufactured records 01- the same size and speed for retail sale. 259 The 

issue before the appellate coun was whether Harris violated Granz' rights by manufacturing 

and selling 10-inch 33 rpm records and 10-inch 78 rpm records. 260 The number of 

revolutions-per-minute was significant because "a ten-inch record revolving at 78 revolutions 

a minute has a shoner pla~ring time and a smaller content than a twelve-inch record revolving 

at the same speed. "261 Although the district coun believed there was no deletion of music, 

the Second Circuit considered the testimony of a musical expen that there was, 262 and 

2SI Id. Also me album cover ll fint did not CODllin me credit-line or DCMa, but •• larer c:orrecled. Jd. 
ll 586-87. 

2" Id. II 587. 

• Id. 1bc case also considered wbctber selling n:amls siqly iJlllead of • pat of 111 album violafed 
Gram' ri&bts. Jd. 

•
1 Id.• 587. 
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relied on its own observation "listening to the records.· The appeals coun found that a full 

eight minutes of music was omitted_:~~ 

The coun fashioned a kind of anribution right under the facts of the case. Selling 

abbre\'iated records with the credit line "Presented by ~orman Granz" would constitute 

unfair competition. e\'en disregarding the terms of the contract.:""' Here. the terms of the 

contract pro\'ided e\'en greater protection: 

... the contract required the defendant to use the legend 
"Presented by ~orman Grantz.· that is. to attribute to him the 
musical content of the records offered for sale. This contractual 
duty carries by implication. without the necessity of an express 
prohibition. the duty not to sell records which make the required 
legend a false representation. In our opinion. therefore. sale of 
the ten-inch abbreviated records was a breach of the 
contract. :ti~ 

The concurring judge agreed that "whether by way of contract or ton" the plaintiff 

was entitled to prevent publication "as his. of a garbled version of his uncopyrighted 

product. "266 

2163 Id. The coun ruled the trial judge's finding erroneous. Id. at S88. 

* Jd. at S88. Otherwise. the purchaser of master discs could lawfully use them to produce and sell 
abbttviad m:ords. Jd. 

21115 Id. Because damages were difficult to prove. and harm to the plaintiff's reputalion as a jazz concen 
presenter could be irreparable. the coun said Grmtz was entitled to an injunction unless be wah.~ his right to 
auribution. Id- The coun remanded the question whether, in approving the album cover cbang·;;, oe plaintiff 
bad waived such right. Id- II S88-89. 

* Id- at S89 (Frmk J .. concurring). 
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An anist se!ls one of his works to the defendant who 
substantially changes it and then represents the altered maner to 
the public as that anisfs product. Whether tt~ work is 
copyrighted or not. the established rule is that. even if the 
contract with the anist expressly authorizes reasonable 
modifications 1e.g .. where a novel or state play is sold for 
adaptation as a movie1. it is an actionable wrong to hold out the 
anist as author of a version which substantially depans from the 
original.:!'.'­

The concurrence described such misanribution as a kind of "unfair competition" or 

"passing off. ·:"8 but carefully distinguished a grant of injunctive relief based on an 

interpretation of a contract=,.... from an embrace of the doctrine of "moral right".:-,, 

stating: 

Plaintiff. in asking for such relief. relied in pan not on 
the contract but on the doctrine of anises· "moral right." a 
compendious label of a "bundle of rights" enforced in many 
"ci\"il law" countries. Able legal thinkers. pointing out that 
American courts ha\"e already recognized a considerable number 
of the rights in that "bundle." have urged that our courts use the 
"moral right" symbol. .. The "moral right" doctrine. as applied 
in some countries. includes \"Cry extensive rights which courts in 
some American jurisdictions are not yet prepared to 
acknowledge: as a result. the phrase "moral right" seems to 

:r.· bl· (citing Packard""· Fox Film Com .• 202 N.Y.S. 164 (19231: Curwood v. Affiliated Distributon. 
ID£... 283 F. 219. 222 09221; Drummond v. Altemus. 60 F. 338 (18941: Annot .. Unfair Competjtion-An­
Limature. 19 A.LR. 949 (192211. 

* Jd. al 590. 

~ Jd. al 591. 

6S 



have frightened som-: of those couns to such an extent that they 
have unduly narrowed anises· rights.:·: 

3. Gilliam , .. American Broadcastina Cos. 

Gilliam:·: was the firsr l".S. case to establish an author"s right of integrity to 

prevent distonion or destruction of a work. Gilliam in\'oh·ed the group of British writers 

and perfonners known as "~font)· Python.· who created the tele\'ision programs. "~font)· 

Python·s Flying Circus." for the British Broadcasting Corporation <BBC). 

a. The contract and the la"JUit. The Monty Python - BBC 

~riptwriters · agreement detailc::d procedures to be followed if alterations were made to a 

script prior to recording a program. but did not entitle BBC to alter a program once 

recorded.:-~ BBC could license transmission of the program overseas.:-, and in July 

1975. American Broadcasting Company (ABC) agreed to broadcast two ninety-minute 

specials c.;onsisting of three thirty-minute Monty Python programs each. :~s When ABC 

broadcast the first of the specials on October 3. 1975, it omitted 24 of the original 90 

:-: ht· a1 590 n. 17 (ciling Varos\". Esauire, 164 F.2d 522. 526 (7lb Cir. 1947)). The coocumnce did 
not favor devising and employing ·such a common name· as moral rights, which il saw as a gcneraliz.alion 
polenlially breeding new problems. ht. 

...... 538 F.2d 14 (2d Cir. 1976). 

~ w. al 17. 

!?5 hi· al 18. 
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171 

rr. inutes of recording. :~6 1be Monty Python plaintiffs were ·appalled· at the discontinuity 

and ·mutilation·. and when negotiations over editing failed before broadcast of the second 

special. the group sued for an injunction and damages.: ­

1be district coon denied a preliminary injunction because it was unclear who owned 

copyright in programs produced by BBC from Monty Python scripts. and on other 

grounds.:'."• On appeal. the coon considered three factors: harm to Monty Python if the 

injunction were denied; harm to ABC if the injunction were granted: and likelihood that the 

plaintiffs would succeed on the merits. :""9 1be appellate coon found that all three factors 

weighed in favor of Monty Python. and granted the preliminary injunction. :.i Injury to 

Monty Python from broadcast of the edited versions was irreparable. This was Monty 

Python· s first broadcast to a national network audience and any misreprcsellliation of their 

work could diminish the possibility of securing a loyal following or larger audience. ·such 

an injury to professional reputation cannot be measured in monetary terms or recompensed 

:-.. AQ:ording to ABC. some of the editing was done to make time for commerciaJs and some was done to 

omit offensive or obscene maner. Jil. 


?" w. 
Jd. The disttia COUit dcoicd the &Rliminary injunction OD tbrcc additional grounds: first, the COUit 

found it unclear wbabcr Time-Life and BBC Wt.'l'C indispcnsaMc pmics to the litiplion; ICCODd, the coun found 
lbll ABC would suffer significma financial loss if it were enjoined a week bef~ a scbeduled brmdcast; and. 
lbird. tbe coun found tbil MODI)' Pbytbon bad bcco too casual in pursuing tbe maacr. Jd. • 18. 

1" Jll. • 18-19. The dilUict coun considered tbe same faaors, but racbcd a cliffama conclusion. Jll. 

- Jll.• 19. 
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by other relief." the coun said.:~: In contrast. there was no danger that ABC's relations 

with affiliates or the public would suffer irreparably if Monty Python broadcasts were 

enjoined. because no rebroadcast of the edited specials had been rescheduled and no 

advenising costs had been incurred. :8
: 

Finally. there was a likelihood that Monty Python would succeed on the merits. 

because "the editing was substantial." Approximately 27 percent of the original program was 

omined. and the editing "contravened contractual provisions that limited the right to edit 

Monty Python material. "~83 

b. Derivative Work Copyrilh: and Moral Ri&hts. The appellate coun 

agreed with Monty Python that. because the recorded program was a derivative work taken 

from a script in which they held copyright. use of the program was limited by the license 

granted to BBC by Monty Python.™ 

:II Id. 

21) ,kl. al 19. 

* 	 Id- Section 7 of the 1909 Copyright Act, under which this case w• decided. provides tbal: 

[A)daplalions, ammgemcnts, dnrnarizaaions... or ocher venions 

of...copyrighted works when produced with the coment of the prop1 ictor of 

the copyright in such works...shall be regarded • new works subject to 

copyright ...• 


17 U.S.C. I 	7 (1909). As a drarmrizaaion of the script, the recorded program fell into this ca1egory. 538 F.2d 
• 19. 
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Because copyright in an underlying script survives intact despite incorporation of that 

work into a derivative work. one who uses a script even with permission of the proprietor of 

the derivative work may infringe the underlying copyright.:~· If the proprietor of a 

derivative work is licensed by the proprietor of copyright in the underlying work to vend or 

distribute the derivative work to third panies. then those third panies will not be liable for 

use of the underlying work in a manner consistent with the license: but one who obtains 

permission to use a copyrighted script in the production of a derivative work may not exceed 

the specific purpose for which permission was granted. :M 

Here. Money Python claimed that revisions in the script and thus in the recorded 

program could be made only after consultation with Money Python. and that ABC's broadcast 

of a program edited without consultation exceeded the scope of any license that BBC was 

entitled to grant. :r 1be Gilliam coon recognized that "licensees are entitled to some small 

degree of latitude in arranging the licensed work for presentation to the public in a manner 

~ Jd. II 20 (citing Pavis\'. E.I. DuPom 4eNemows "Co., 240 F. Supp. 612 (S.D.N.Y. 1965) 
(defendants infringed when they obtained permission to use screenplay in prq>ariDg television script without 
obcaining permission of author of play upon wbic:b screenplay was based)). 
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consistent with the licensee·s style or standards. ·:M That priYilege does not extend to the 

degree of editing that occurred here. panicularly gi'.1en the contractual provisions limiting the 

right to edit. :J9 

c. t,;nfair competition or mimpcesentation and the moral ri&hts 

gpestion. lbc coun then addressed the moral rights question. It was likely. the coun said. 

that under some theory akin to moral rights. ABC·s cuts constituted ·an actionable mutilation 

of Monty Python's work.-~ 

American copyright law. as presently written. 
does OOl recognize moral rights .... 
Nevenheless. the economic incentive for anistic 
and intellectual creation that scrv~ as the 
foundation for American copyright law . . . cannol 

be reconciled with the inability of anists to obtain 
relief for mutilation or misrepresentation of their 
work to the public on which the anists are 
financially dependent. Thus coons have long 
graDICd relief for misrepresentation of an anist • s 

• Jd. • 23 (citing $UJl&hb9mco v. Art. Music Com.• 357 F. Supp. 1393. 1405 (S.D.N.Y. 1973); 

Pmojnp v. rmpmja Pjqym Com.• 267 N.Y.S.2d 594, 1([51269 N.Y.S.2d 913, fJIJI 219 N.E.2d 431 

(1966)). 


• 1be court f"md ABC0 s decision to edit words like ·bdr and ·damn· w• ·ilnplicable given IOday's 
ll.IDlbrd tdevisioa t.c. • Jd. • 23. Funbcr. editia& oblccoe IDlllCr did DOI free ABC from m iDfrinpmem 
claim: 

If. bowevcr. ABC boacstly dClcrmiDCld lbll tbc prop11m were obKimc in subulll'ial 
p1n. it c:oWd have decided DOI ro bmldcast lbe specials • an. or it could have lllelllpUld to 
reciontilc ill cliffaaw wi1b appd••s. 1bc DClwork could DOI. bowevcr. free from a claim 
of illfrinll ...... brmdc.a in I sublrwP'ly altered form I prolJ1llR iDcorpondna lbe ICripl 
cmr wbicb lbe poup Md raained CIOllllOI. 

2'D Jd.• 23-24. 
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work by relying on theories outside the statutory 
law of copyright. such as contract law. Granz , .. 
Harris. 198 F.1d 585 t1d Cir. 195:!11substantial 
cutting of original work constitutes 
misrepresentation>. or the ton of unfair 
competition. Proul'· '" :\ational Broadcasting Co .. 
:?6 F. Supp. :!65 <D. ~fass. 19391. Although such 
decisions are clothed in terms of proprietary right 
in 0ne ·s creation. they also properly \'indicate the 
author· s personal right to pre\'ent the presentation 
of his work to the public in a distoned form.=~: 

Here. ~tomy Python claimed that ABC's editing mutilated the original work. and that 

hroadcast of the edited programs under the name ~fonty Python \'iolated the Lanham 

Act.:..-: This statute which is in\"oked to pre\'ent misrepresentations that may injure business 

or personal reputation "e\'en where no registered trademark is concerned. Nis the Nfederal 

counterpan to state unfair competition laws. N To \'iolate this provisior of the Lanham Act. it 

is sufficient that a representation of a product creates a false impression of the product"s 

origin.:<(: 

~= The Lanham Act. § 4 31 a). 15 t: .S.C. § 11 .:?51 a>. pro,·idcs in rclennt pan: 

Any person v•ho shall affix. apply. or annex. or use in connection v.·itb any 

goods or SCT'\·ices....a false designation of origin. or any false description or 

rcprcsenwion ... and shall cause such goods or ser'\'ices to enter into 

commerce... shall be liable to a ci,·il action by any penon ... wbo believes thal 

he is or is likely to be damaged by the use of any such false description or 

rcprcsenwion. 


~ ht· (citing Rieb'" RCA Com. 390 F. Supp. 530 (S.D.N.Y. 1975); Geisel v. Poymer Products· Inc., 
.:?83 F. Supp . .:?61. 267 <S.D.S.Y. 1968H. 
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Similarly. where a tele\'ision network broadcasts a program designated as ha\'ing been 

wrinen and performed by a group but which has been edited without the writer's consent into 

a form depaning substantially from the original work. the writer or performer suffers 

because the public has only the final product by which to judge the work. An allegation that 

a defendant has presented a distoned \'ersion of a writer or performer's work seeks to 

redress the \'ery rights protected by the Lanham Act and should be recognized as stating a 

cause of action under that starute. :9'4 

The concurring judge believed the coun should restrict its opinion to contract and 

copyright issues. and that there was oo need to discuss the Lanham Act or unfair 

competition.:~ The concurrence panicularly cautioned against use of the Lanham Act as a 

substirute for moral rights. which it said were oot recognized under United States copyright 

law. In the view of the concurring judge. a distonion in connection with a use may 

constitute an infringement of copyright. As a matter of contract, an obligation to mention 

the name of the author carries the implied duty not to make changes in the work that would 

~ bl. ar 24-2S. The coun believed such a cause of action exisu:d in Gillilm. The edited version ·•times 
omined the climax of the skits to which appellams' rare bnmd of humor was leading and • Giber times ddcled 
essential elements in the scbemalic development of a aory line.· Jd. • 25. Tbe coun tberefatt issued a 
preliminary injunction to prevent repetition of the broadcast prior to final resolution of lbe case. Jd. 

295 Tbe concurrence also suggested tbal since lbe I Mlhlm Act concerns fahc desaipcian of ori&in of 
goods, a legend disclaiming Momy Python's approval of lbe edited venioa would preclude violaioa of lbe Act. 
Tbe majority opinion disapeed: a few words would not erase lbe indelible i...,.-eaioD of a IClcvisioa brOldcaa 
nor reach ·viewers who nmed into the broldcasl a few miaYtcs after it bepn.• )d. • 25 n.13. 
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render the credit line a false attribution of authorship. and if a licensee has no right by 

contract to diston a work. there will be a breach of contract. 

4. \\"oinaro"icz , .. American Family Association 

The Wojnarowicz case="" is imponant because the state moral rights law withstood 

numerous challenges. Plaintiff David Wojnarowicz was an anist of multimedia works 

including paintings. collages. photographs. sculptures. videos. and performances. who 

sometimes used sexually explicit images to bring attention to the AIDS epidemic. :<r 

Defendant American Family Association (AFA).:qg dedicated to "promoting decency in the 

American society. ":99 protested National Endowment for the Arts funding by distributing a 

pamphlet. in which it reproduced 14 fragments of Wojnarowicz's work. :i.x• Wojnarowicz 

sued AF A for copyright infringement. defamation. and violations of the New York Anists • 

Authorship Rights Act and the Lanham Act. Xii The U.S. District Coun for the Southern 

~ 745 F. Supp. 130 (S.D.N.Y. 1990). 


!'1" 745 F. Supp. at 133. 


~ AFA executive director Donald E. Wildmon was also named as defendant. 


:?99 745 F. Supp. at 133. 


)Cl) Jd. al 134. 

JOI Jd. al 132-33. 

73 

'· '.wplflla·.prlllCIClrcpon Vlr 


Mlrdl I. 1996 




District of New York found for Wojnarowicz under the New York Anists' Authorship Rights 

A:t. but dismissed his other claims. Yr: 

The New York law provides in relevant pan that: 

[N]o person other than the anist or a person acting with the anist's 
consent shall knowingly display in a place accessible to the public or 
publish a work of fine an or limited edition multiple of not more than 
three hundred copies by that anist or a reproduction thereof in an 
altered, defaced, mutilated or modified fonn if the work is displayed, 
published or reproduced as being the work of the anist, or under 
circumstances which would reasonable [sic] be regarded as being the 
work of the anist. and damage to the anist's reputation is reasonably 
likely to result lllerefrom. 303 

a. Federal Preemption Prior to VARA. The defendants argued that the 

state moral rights claim was preempted by federal copyright law. The coun disagreed. 304 

If the state law provides different rights from those available under federal law, it is not 

preempted, the coun said. JOS Where the state law violation is predicated on an act 

incorporating elements beyond mere copying, the action is qualitatively different and there is 

no preemption. 306 

JO: Jsl. at 133. 


103 Jsl. at 134-3.S (citing N. Y. Cultural Affain Law Section 14-03 (McKinney's Supp. 1990)). 


JOI Jsl.• 13.S. 


• Jsl. (citing lbe ·extra e1emem· test in Mam v. Josjab Wed&pood & Sops. Lgt.. 601 F. Supp. 1.523. 
1.53.S (S.D.N.Y. 198.5)). 

,. J51. (citing Hppq &Row Pybljsbm. hie. v. NW fggpritp, 723 F.2d 19'. 200 (2d Cir. 1983). 
rsy'd OD odaq 1'9YP"!. 471 U.S . .539 (198.5)). In CIOllb'llt, lbe court cited two odlCf cases involving preen;ptioa 

(O'!lllimled...) 
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In 1990. this coun found that section 14.03 of the New York Anists' Authorship 

Rights Act was qualitatively different from then-existing federal copyright law: "The state 

Act endeavors to protect an anist's reputation from the attribution to him of altered. defaced. 

mutilated or modified works of an. •30'7 Importantly. the coun made note of the pending 

federal moral rights legislation.~ 

The coun also rejected a preemption argument under the Constitution· s supremacy 

clause. The defendants argued that a supremacy clause conflict existed because. if the anist 

transfers copyright in a work, the new copyright owner has the rights under sec. 106 to 

prepare derivative works. or to alter and display the work, but the New York statute would 

restrain that right if the altered version were deemed harmful to the artist's reputation. The 

coun said the New York law did not conflict with the pre-VARA Copyright Act and was not 

preempted under the supremacy clause. :l09 

•<...continued) 
of a 5CClion of lhc N. Y. Ans & Culnaral Affairs Law conc:erning lhc right of reproduction, •a property right 
expressly granted in, and thus preempted by lhc Copyright Acl. •These were: Tracy v. $h•c Kev. IQC .• 697 
F. Supp. 748 (S.D.N.Y. 1988); and Ronald LitQff. l.&d. v. Amerigg Express Co. 621 F. Supp. 981 (S.D.N.Y. 
198S). 

im 74S F. Supp. at 13S (citing F.dwanl J. Damicb, Dw New York Anisu' Autbonhjp Rjgbts Aq: A 
Compvlljvc Critique, 84 COLUM. L. REV. 1734, 1738-39 (1984)). 

:a The coun noted that lhc U.S. House of Repraemaliva bad passed H.R. 2690, md lhal the Scmte 
SubcommiUcc on Parcau, Copyrights and Trademarb amended and approved a similar bill, S. 1198, on June 
28, 1990, allbougb several diffcrcnces bad yet '°be resolved. Jd. 11 136 n.2. 

• Jd. • 136. ·The Coun does not agree lbll die Copyript Act IUlboriJa a copyright owner ocher than 
the CrealOr to publish or display Ill altered wort, MJriNjgs lbll altcml wort IO the Qrisjpal qgrpr, md 
dcfcndanu have cited DO decisions to tlyl effect.• Jd. (emphasis in ori,mal). 
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b. t:nfaithful Reproductions. AF A argued that distribution of a 

photocopy of cropped images from Wojnarowicz's work did not violate the state moral rights 

law because it did not alter or modify his original work. but the coun said the statute 

protected against alterations of reproductions as well as originals. 310 Section 14.03(1) of 

the New York law states that no person may knowingly display or publish a work of fine an 

"or a reproduction thereof" in altered form if the work is "displayed. published or 

reproduced as being the worl': of the anist. "311 Section 14.03(3)(b) states that, in the case 

of a reproduction. a change that is an ordinary result of the medium of reproduction does not 

by itself create a violation or a right to disclaim authorship. Read together, these two 

subsections indicate that deliberate alterations (such as selective cropping) will constitute 

violations, while alterations that result from ordinary reproduction processes (such as 

reduction in overall size or loss of detail), will not. 312 Unfaithful reproductions violate the 

New York statute if publicly displayed so as to damage the reputation of the author of the 

Original. )I) 

)10 151.• 136. 

311 151. M 136-37. Compare 17 U.S.C. f 106A(c)(3) (suting tbll moral rights do not lpply to cenain 
reproductiom). 

312 745 F. SUpp. • 137 (citing Damicb, RD noce 307, M 1740 (1984)). 

JIJ Jsl. M 137. 
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The coun rejected AFA"s claim that the limit in section 1~.03(3>(e) of the statute to 

-works of fine an ... of not more than 300 copies- precluded its application in this case. The 

language does not refer to the defendants· altered material. nor to the plaintiffs catalogue: 

the limitation pertains to the underlying works protected by the statute. ~i: The coun 

rejected AF A· s argument that the Act did not apply because they copied works from the 

plaintiffs catalogue. not his original anwork. The fact that AF A photographed an authorized 

photograph instead of the original work did not exempt them from the statute because. 

otherwise. once an anist published his work. anyone wanting to alter the work could simply 

copy from the catalogue rather than the original work. ~ 1 ~ 

c. Damm to reputation. The New York law was meant to protect an 

author's reputation and right of attribution as well as the right of integrity. ' 16 The mass 

mailing of an altered phocographic reproduction is likely to re~ch a far greater audience and 

cause greater harm to an anist than the display of an altered original. which may reach only 

a limited audience. 317 

"' Jst. a1 139 n. 7. VARA contains a similar limitation 10 hmitcd edition works of no more than 200 
copies. 17 u.s.c. § 101 (definition of ·work of visual arn. 

m 74S F. Supp. a1 138 .i.S. 

,.. Jst. at 137. 

)Ii Jst. at 137-38. 
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Although AFA claimed that Wojnarowicz failed to demonstrate that the alteration 

caused damage to his reputation. the trial testimony of Philip Yenawine. an expen on 

contemporary an employed by the Modem Museum of An in New York. established a 

reasonable likelihood that AFA· s actions jeopardized the monetary value of Wojnarowicz · s 

work and impaired his professional and personal reputation due to perceived association with 

pornography. ~ 18 Even Roben Mapplethorpe and Andre Serrano were not so vulnerable as 

Wojnarowicz. because their works were presented in entirety rather than cropped. and 

because their reputations were already established when controversies arose. 319 

d. Lanham Act. Section 43(a) of the Lanham Act traditionally has 

covered misrepresentations of a product. 3zo Because the pamphlet here was not employed 

311 Jd. al 139. 

lit Jd. 

no Jd. al 141 (citing lanJwn Act§ 43(a), &IDC".dcd Nov. 16, 1988, Pub. L. No. 100-667, Title I, 
sec.132, 102 SUI. 3946, effcaive Nov. 16, 1989). 

As •mmded, I 43(a). IS U.S.C. § 112S(a) (Wesa Supp. 1990) provides, in releva pan: 
Any penoo who, on or in c:oancaion with any aoocts or service, uses in 
commerc:c...any fabc clcsipllion of origin, fabc or misJeading description of 
fact, or false or mislading rcpracmalioo of fact wbicb ­
(I) is likely to cause confusion, or to cause misukc, or to deceive • to lbc 
...oripn, spomonbip, or 1pp10V.a of bis or her goods, ICl'Vica, or 
commercial activities by IDOCbcr pcnon, or 
(2) in commercial llhenisiD& or promotion, misacpraam lbc mrure, 
c:bmaclerillica, qualities or aeopipbic oripn of bis or her or IDOCbcr 
penoa's aoocts. lelVices, or commacial aclivitia, sblU be lilble in a civil 
acbOll by Ill)' penon wbo believes lbM be or sbe ii likely to be damlpd by 
IUCb act. 
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in ·advenising or promotion· of goods or services. the plaintiff failed to satisfy a 

prerequisite to invoking the Lanham Act.':: 

e. Copni&bt infrinaement and fair use. Wojnarowicz was owner of 

copyright in the anworks at issue. each of which was registered with the L'. S: Copyright 

Office on May 11. 1990. By directly copying ponions of the artworks. AF A violated his 

exclusive right to reproduce the work. and by editing or cropping. AF A violated his 

exclusive right to prepare derivative works.:::: 

AF A def ended on grounds that their actions constituted criticism and comment and 

thus fair use under §17 U.S.C. 107. The coon agreed~ AFA's use of the copyrighted works 

was protected. 3:J Applying the four fair use factors, AFA's primary purpose was to 

oppose federal funding of ·pornography ... not to raise funds. Although the works were 

highly protected creative expression, only small images were used from the plaintiff"s 

works. 3
:' As for market effect, excerpting a work for criticism and comment does llOl 

produce a work in competition with the copyrighted work and a copyright violation does llOl 

"
1 74S F. Supp. at 14142. 

m Iii· • 142 (citing 17 U.S.C. f 106(1)&(2)). 

m w. • 143. 

DI w. M 144. 
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occur where a ruinous review decreases demand for the work. Plaintiffs argument that AFA 

misrepresented his work was inapposite to an infringement claim.'=~ 

r. Free Speech. The coun rejected the ar~ument that alteration. 

mutilation or modification of anwork is protected speech under the First Amendment. The 

pamphlet contained protected speech. but the -public display of an altered anwork. falsely 

attributed to the original anist ... is not the type of speech- that demands protection. The 

coun rejected constitutional arguments based on ,·agueness and overbreadth. The statute was 

not imperrnissibly \'ague merely because it requires a determination as to whether damage to 

an anist's reputation is reasonably likely to result from an alteration and attribution. ~~0 

g. Defamation. Wojnarowicz also claimed that by removing all anistic 

and political content of his works. reducing them to banal sexual images. and attributing 

them to him. AFA defamed his work and reputation. J:~ The coon dismissed this claim. 

AFA's director did not have the sufficiently reckless state of mind to satisfy the actual malice 

requirement for defaming a public figure. na 

h. Remedies. AFA's pamphlet .. irreparably banned plaintiff's 

professional and personal reputation'" and warranted injunctive relief under the New York 

~ Jd. 11 14S-46. 

n. Jd.• 140. 


~ Jd. al 147. 


m Jd. • 148. Tbe lftisl in this case w• a limited purpose public fipre. Jd. • 147. 
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statute. so the court enjoined AF A from funtier publication of the pamphlet. Other 

pamphlets criticizing !'EA funding would be permitted if such materials -do not suggest to 

reasonable readers that a fragment of one of plaintiffs an works constitutes the complete 

work.-;~\} The ~ew York law provides a right of -disanribution. -:;:i-, so the court 

ordered AF A to publish a corrective advertisement in a major daily newspaper. Wojnarowicz 

proved AFA's actions were likely to damage his reputation. but had shown no actual 

damages. so the court also awarded nominal damages of Sl.00. 33 : 

8. CASE LA\\' l~l>ER THE VISl'AL ARTISTS RIGHTS ACT 

A few decisions have been rendered since enactment of VARA. aithough none has yet 

focused on the issue of waiver. 

A decision recently reversed in pan by the U.S. Court of Appeals for the Second 

Circuit, Caner v. Helmslcy-Spear. Inc. m was the first case to address thoroughly the new 

federal moral rights legislation. m Because the trial coun awarded relief under VARA. its 

)."t Jst. al 149. 


"° Jst. (citing N.Y. ARTS It CULT. AFF. LAW§ 14.03(2)(a) (McKinney's Supp. 1990)). 


m 861 F. Supp. 303 (S.D.N.Y. 199ol). sv'd pl YA'm in pan 11M1 aft .1 in pan, 71F.3477 (2d. Cir. 
1995). 

m SK jd. • 330 ("This Coun is the fint disttia c::owt in the coumry to inlerpm and apply the sections of 
VARA • issue here."). 
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decision warrants a thorough review. The case involved three sculptors. John Caner. John 

Swing. and John \"eronis. Jr.. known collectively as "the Three J~ ·· These sculptors were 

commissioned to in.<itall anwork in the lobby of a Queens. ~ew York warehouse owned and 

managed by Helmsley-Spear. Inc.'~ 

a. The contract and the art"·ork. The Queens building was leased to a 

Limited Pannership and managed by Sig Management Company ("Sig"). at the time of the 

commission (from February l. 1990 to June 1993). ~~~ On December 16. 1991. Sig 

commissioned the Three Js "to design. create and install sculpture and other pennanent 

installations" in the building lobby. The contract granted the anists "full authority in design. 

color and style." while Sig retained authority to direct the location of installations. 336 The 

Three Js would retain copyright in the sculptural installations and receive design credit, while 

Sig would receive 50 percent of any proceeds earned from exploiting the copyright. 337 

Under the contract. each sculptor was paid $1000 a week to create an work i=:t the building 

lobby continuously from December 1991 until April 6, 1994. 333 

331 The property was owned by a pannersbip comprised of Mr. Alvin Schwanz (an employee of Hclmslcy­
Spcar, Inc.) and Supervisory Management Corp. (owned by Hclmslcy Enterprises, Inc.). Jsl. ax 312. 

l!I Jd. 

Jd."' 
lJ'I Jd. 

Jll Jd.• 313. 
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The resulting work included sculptural an attached to the ceiling. walls. and lobby 

floor. a tile mosaic covering much of the floor and walls. and the interior of three elevators 

opening onto the Lobby: yet the various elements appeared to form an integrated whole.'"' 

The work was thematically consistent. with a recycling motif. Recycled materials were used. 

the mosaic was made of tiles from recycled g1ass. and the sculptural elements were built 

from discarded objects. A statement in the floor mosaic. "DO YOU REMEMBER 

WATER." flowed from a depiction of a giant mouth surrounding an elevator. ponraying the 

effect of failure to recycle. Sculprural elements hung from the ceiling represented "space 

junk." to show the danger of dumping refuse into space.~ Some elements were less 

thematically integrated in the work: they included a chandelier. florescent snake. illuminated 

floor placque. and the headlights of a bus. 3At 

b. 1be orcler to leave and the lawsuit. The limited pannership's lease 

terminated on March 31. 1994. and a week later. on April 7. Helmsley-Spear ordered the 

anists to leave the property. Helmslcy-Spear made statements implying that they intended to 

alter or remove the work; the'r counsel later acknowledged. "we don't want the sculpwres 

"' Jd. • 314. See also id. 11 31S <.[T)be various sculpnnl elements appear to be intemla&ed - l'llber 
than distinct worts of an tbal cuuld be scpanlCd from the mnainder of the Work without losing their 
meaning.·). 

)ID Jd. II 3tS. 

,.. Jd. 
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there at all .... We don't want them there.";..&: It was unifonnly agreed that removal of the 

work would cause its destruction. ~' 

The sculptors sued. claiming infringement of their VARA rights and copyright. as 

well as tonious interference with contract. They obtained a temporary preliminary 

injunction""" and sought a permanent injunction. damages. anomeys fees and costs. The 

defendants filed a counterclaim for waste. :4~ 

c. Claim under \'AM. The VARA claim involved three primary issues: 

1) whether plaintiffs· work was a single anwork or several pieces: 2) whether it was a work 

of applied an: and 3) whether it was a ·work-made-for-hire.· 

(i) Single work of art. With the exception of ccnain items.~ 

the coun concluded that the anwork was a single wort of interrelated elements. rather than 

several discreet works to be treated separately under VARA. Je
7 The coun gave several 

Joi: ]!!. at 325 n.11. 

)I~ hf. 

)M Jd.• 311. 

,., 
)4. 

,.. Cauin elemenls were noc inlepMed iDlo lbc wort. includiq lbc buiklin& dinaory. euuw:e llepl. 
and pans of die ceilin& md wall lighting. Jd. • 31,. 

Jr Jd.• 314. 

84 

c ·wplfila~ ... 

~l.19'6 




reasons for this c0nclusion. First. the authors ~onsidered it to be a single work of an.~ 

Second. expen witnesses testified that the work"s elements were interrelated. Third. before 

installing an element. the anists determined whether it would "work well" with the other 

elements.~" Fourth. the \"arious elements simply appeared to form an integrated whole in 

the coun· s 'iew .'' Fifth. the work was thematically consistent in its recycling motiU~ 1 

(ii) Applied art. A sec0nd issue arose bcxause the defendants 

assened that the work incorporated elements of "applied an."'~; Works of applied art are 

excluded from the \'ARA definition of protected "works of \"isual art."'~' Even examining 

the work·s sculptural elements indi\"idually. most could not reasonably he described as 

applied an and would serve no utilitarian purpose.~~ Nothing in VARA proscribes 

'.'08 Id. Plaintiff John Caner testified thar all tltc pieces were ·intcrrclaied and to rcmo\·e one conwninalcs 
the meaning of the ~·hole piece. It wouid be like rcmo,·ing pan of a painting .... • The other two sculptors 
testified similarly. ~-

"° The coun inspected the an a1 the panics" request and found it to be single wort. w. a1 31S. 

15:: ·Applied an· is two- or three--dimensional ornamentation or dccoraaioo affixed 10 ocberwise utiliW'ian 
objects. )d. (citing Kiesdstein-Cord v. Accmorics by Peart. Inc.• 632 F.2d 989. 997 (2d Cir. ••»· 

153 ~ 17 LT .S.C. § 101 c·A wort of visual art does DOI include...applied an·). 

,,. 861 F. Supp.• 31S. Certain elements DOI integnled inlo tbe wort. including tbe buildin& directory, 
mmnce steps. and pans of the ceiling and wall lighting, clearly were applied art or Slrictly Uliliwian objeas, 
and hence were excluded from pnKeetion under VARA. Jsl. • 316. 

8S 



protection of works that incorporate elements of applied an. m 1be legisiative history 

confinns that "new and independent work created from snippets of these materials. such as a 

collage. is of course not excluded. ·J~ 

(iii) \\'ork made for hire. 1be third isscc raised by the VARA 

claim was whether the anwork was a work made for hire. w Works made for hire are 

excluded from the definition of VARA protected works of visu.il an. m 1be lower coun 

found that the plaintiffs were not employees and the work was not a ·work made for hire" as 

defined in the Copyright Act. 3~9 1be work-for-hire issue in ~ is interesting because of 

the coun·s discussion of the anists' retention of copyright as a factor in the VARA work-for­

hire detennination. )(i(J 

m ht· ar 3 lS. 


156 H.R. Rep. No. Sl4, IOlst C'lllg .• 2d Sess. 13-14 (1990), ~ .iD Ctnq v. Hstnnkx-Spgr. Ip:., 861 

F. Supp. aa 316. 

151 	 A •wort made for hire. is defined in relevm pan•: 
I) a wort prepared by an employee within the scope of his or bcr cq>loymml; or 
2) a wort specially ordered or commisaioned for use • a coattibutioa 10 a collective wort ... , if 

t'ie parties expressly agree in a written imttumma sipcd by them lbll the wort sblal be 

considered a wort made for hire. 


17 U.S.C. f IOI. 


na 	 ~ 17 U .S.C. f 10 I (•A wort of visull an does not include ... my wort llllde for hire•). 

M 	 861 F. Supp. • 322. 
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Because the second pan of the work-for-hire definition was indisputably inapplicable 

in this case. y,i the coun considered whether the Three Js were employees of the 

commissioning entities and, if they were. whether they were acting within the scope of their 

employment under the general common law of agency. y,: The coun looked to the 

determinative factors enumerated in CommunitJ for Creative Non-Violence v. Reidy,~ and 

Aymes v. Bonelli.~ 

The Caner coun began with the five Reid factors called most "significant" by the 

Aymes coun. 365 

• 	 Ri&ht to control. Sig and the building management did not have the right to 
control the manner and means by which the work was created. U oder their 
contract. the Three Js had "full authority in design, color and style. "366 

Building management representatives had no input on the an work's 
design. 367 The sculptors had complete anistic freedom over the work. 368 

The fact that they "occasionally adopted" suggestions to alter the work "for 

)6J 861 F. Supp. al 316. 

)6J 490 U.S. 730 (1989). 

,.. 980 F.2d 857 (2d Cir. 1992). 

l65 ~. 861 F. Supp. al 317 (citing MJla, 980 F.2d 11 861). 

,.. Jsl. II 317. 

>fl Jst. One DJIDllemelll represcmalive said bis suggestions for the wort were largely ignored. The coun 
dismissed this testimony • DOI credible in pan beclule the wimm took no ·a:tioa to fon:c mmpliancc with bis 
sugcstions, • llld because the wimm ·is aware tbll be may be sued by defendants for the ICtiom thal be took 
in relalioa lO the work sboulcl plaintiffs prevail in dais a:tioa.• Jd.• 317-18. 

,.. Jst.11317. 
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safety. aesthetic. and pragmatic reasons .. did not alter the court· s view that the 
artists had "unfettered artistic freedom .. and were independent contractors 
rarh~r 	than employees. 11>9 

• 	 Level of Skill. Thi! fact that a high degree of skill was required to create the 
'.-.·ork strongly supported the plaintiffs· contention that they were independent 
contractors. r,, It was stipulated that the plaintiffs were professional 
sculptors. a highly skilled occupation. but the defendants contended that certain 
elements of the work did not require great skill and that the plaintiffs delegated 
certain tiling work to others. 1·: However. the court said. "use of paid and 
unpaid assistants working at plaintiffs· behest and under their direct 
supervision does not in any way demonstrate that plaintiffs did not require skill 
to create the work. "r: 

• 	 Tax treatment of and benefits to hired parties. From 1991 to 1993. the 
sculptors received W -2 forms from Sig or the Limited Partnership. and taxes 
were withheld. Sig and/or the Limited Partnership also provided health and 
insurance benefits to artists until December 31. 1993. This factor favored 
Helmsley-Spear·s contention that the Three Js were employees. but was not 
determinative because the plaintiffs continued to work once benefits ceased. 

• 	 Ri&ht to assi&n additional projects. When a party is hired to complete a 
specific task rather than numerous unspecified chores at the hiring party's 
discretion. the hired party is more likely an independent contractor than an 

l69 The coun dismissed what it found to be Helmsley-Spcar's implicit argument that. every time one hires 
a professional anist, one ncccssarily directs the anistic creation: 

One can easily postulate a situation in which a person or entity employs a 
professional anist for a specific chore and makes as a condition of 
employment compliance with ccnain anistic directions. i.e., to sculpt a fi,·c­
foot tall rendition of corporation headquaners from marble. the same material 
from which the real headquaners building was constructed. This was not the 
~here. 

Jd. at 318. 

311 Jd. 

m Jd. 
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employee. 3"3 Here. the plaintiffs were hired to complete the specific task of 
installing an on the propeny. n When they were directed once to complete 
a chore in another building, they refused and were not terminated or 
penalized. 3·s 

Next, the Helmsley coun considered the remaining seven Reid factors. 

• 	 Source of instrumentalities and tools. This factor was inconclusive. Sig 
and/or the Limited Pannership provided the plaintiffs with some tools and 
materials, but the plaintiffs also used their own tools and invested thousands of 
dollars worth of materials for which they did net seek or receive 
reimbursement. 376 

• 	 ~..ocation of work. This factor was not significant because the work had to be 
done on site. 377 

• 	 Duration of relationship between the panics. The finite term of engagement. 
defined as the duration of a single project, was characteristic of a principal­
independent contractor relationship. 371 

• 	 Discretion of hired pany over when and how lone to work. This factor 
indicated independent contractor status. The plaintiffs were required to work a 
40 hour week. but often worked far in excess of the contractually required 
hours without additional pay, with no set hours, and with 24-hour access to the 
property.379 

:m Jd. II 319. 

1" Jd. The fact tbal they installed an on the propeny in places ocher lban in the lobby did DOl alter this 
5'11US. 

,,, Jd..• 319. 

,,. Jd..• 319-20. 

m Jd.• 320. 

)'71 Jd. 
,,. 

Jd. 

89 

c:\wp\fllm~Wlr 

Mlldi l.1­



311 

• 	 Method of payment. The weekly checks of $1000 co each sculptor were 
characteristic of an employer-employee relationship and supponed Helmsley­
Spear's contention that the plaintiffs were employees.~~' 

• 	 Hired pany's role in hiring and paying assistants. The anists had complete 
discretion to hire unpaid assistants. but paid assistants were hired only with 
approval of Sig or the Limited Pannership and were paid by those entities. 381 

This factor was indeterminate. 

• 	 Whether the work is the type of work created in the regular course of the 
hiring pam's business. This factor favored independent contractor status. 
Creating works of visual an was hardly "regular business" for either Sig or the 
Limited Pannership. ~ 8= 

Finally, an additional "plus factor" tipped the balance at the trial coun level in favor 

of independent contractor status. The anists retained copyright to the work. indicating that 

the panies considered the anists to be independent contractors. 383 

As the coun observed: 

Under VARA. however. the "work made for hire" 
analysis is undertaken for a different purpose [from that of 
determining owners of copyright]: The hired patty's 
employment status is analyzed to ascenain whether a work 
created by that pany may be considered a "work of visual an." 
As such, it is logical to consider copyright ownership when the 
"work made for hire" analJ sis is necessary in an action seeking 
protection of a work of an under VARA. Among other things, 

• Tbe coun did not accept the sculptor's argument that this was a lump sum payment apponioned over 
time, because the completion dale was unspecified and there was no showing of a sum certain agreed to in 
advance. Jj. 

w. at 320-21. 

:112 w. at 321. 

,., w. at 322. 
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this analysis. if helpful in a given case. can assist the Coun in 
ascenaining how the interested panies \'iewed their own 
relationship.'~ 

d. Prejudice to Honor or Reputation. Ha\'ing established that the 

sculptural "installation was a work of visual an covered by VARA. the district coun next 

turned to the question of whether its intentional distonion. mutilation. or modifications" 

"would be prejudicial to the [plaintiffs] honor or reputation. " 111~ 

Because the statute "does not define the tenns 'prejudicial.· ·honor.· or ·reputation.· .. 

the coun construed these tenns. w, Staning with the language of the statute. w the coun 

found that its tenns have "readily understood meanings": 

"Prejudice" is commonly understood to mean "injury or damage 
due to some judgment of another." Webster's Third New 
International Dictionary <unabridied> 1788 (1971 ). "Honor" is 
commonly understood to mean "good name or public esteem." 
Id. at 1087. "Reputation" is commonly understood to mean "the 
condition of being regarded as wonhy or meritorious. ")811 

'8S Jst. al 323. 

- Jst. 

"' W. al 323 (citing Landmh Timt>cr Co. v. llPdmh, 471 U.S. 681, 68S (l98S) (.'the suning point in 
every case involving construction of a swute is die language itselr·); md Sappgls. Kpggr A Co. v. 
Cornmissioner. 930 F.2d 97S, 979 (2d Cir. 1991 >q>lain meaning should conuol unless applica1ion would 
produce a raul1 demonsuably at odds with legislative illlent)). 

- w. 
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An anist"s reputation need not b~ derived independently of the anwork that is the 

subject of dispute. "An authnr need not prove pre-existing standing in the anistic 

community. "389 In detennining whether a given action is prejudicial to honor or 

reputation. what is protected is the anistic or professional honor of the individuai as 

embc:iied in the work.~~) 

The district coun ~oncluded that intentional alteration of the installation in the 

Helmsley-Spear building would injure or damage the three sculptors· good name. public 

esteem. or reputation in the community. 391 This conclusion was ..1pponed by expen 

witnesses· testimony. 3ir. One expen testified that the Three Js honor or reputation would 

be damaged if the work were modified because the work would then present to viewers an 

artistic vision materially different from that intended by the artists. 393 1bc coun was 

unpersuaded by testimony to the contrary by the defendants• expert witness. 394 

319 Id- (qUOling H.R. Rep. No. Sl4. 10151 Cong .. 2d Sess. IS (1990) c·Tbe Committee appreciates thal 
less well-known or appreciated artists also have honor and repuwions wonh) of protection.")). 

,.., Id. (citing H.R. Rep. No. Sl4. lOht Cong., 2d Sess. IS (1990)). 

"
1 Id. at 323-24. The Three J's bad a collecti\·e reputaaion genenled primarily in c:onneaion with the 

installed work, and preexisting honor and reputaaion as individual artists. )Jl. at 324. 

M Serving as expcn witnesses for the plaintiffs were: Roben Rosenblum. an critic and professor of an 
history at New York University; Jack S. SbainlDID, direclor ofa c:omemporary an gallery; and Aeclwyn 
Danoll, professor at lhe Parson School of Design and Fasbioa lmlitute of Tecbnology. Jd. at 323-24. 

"' Jd. at 324 (citina testimony of Professor Aectwyn Danoll). 

,.. An critic HillOD Kramer, editor of Tbe New Criteriop. testified on behalf of the defmdanls. 1be court 
said Knmer believed tbal altcn1ion of the work ·would not ldvenely impact plainliffs • repuulion because, in 

(MDlinued... ) 

92 

c·lwplfilm~.vs 

MIR:lll.1"6 

http:c�lwplfilm~.vs


e. Recoanized Stature: A Tw~Tiered Analnis. VARA gi\"es the author 

of a work of '"isual art the right to prevent destruction of a work "of recognized stature."'"' 

The phrase "recognized stact.re" is not defined in VARA. It indicates Congress· concern that 

destruction of art works represented a significant societal loss.,% and is best viewed as a 

monitoring mechanism. 1 
.r Protection is afforded to those works that art expens. the art 

community or societ)· in general views as possessing stature. ~QI! ·A plaintiff need not 

demonstrate that his or her art work is equal in stature to that created by anists such as 

Picasso. Chaj?1ll. or Giacometti.· noted the coun. ,Qq 

For a work of visual art to be protected as a work of recognized stature under 

§106A(a)(3)(8). a plaintiff must make a two-tiered showing: (1) that the visual an in 

question has "stature.· i.e.. is viewed as meritorious: and (2) that this stature is "recognized" 

*< ...continued) 
his opinion. the anists have no reputation.· KramC'r based this opinion on bis belief tbal there is no literarurc of 
any significance concaning their work. Id­

~ 17 U.S.C. § 106A(a)(3)(8). 

,.. 861 F. Supp. al 324 (citing H.R. Rep. No. Sl4, lOlst Cong., 2d Sess. 16 (1990)). 

,., Id- al 32S (citing Edward J. Damicb, Jbe Visual Anists Ricbts Act of 199(): TO!!lld A fcdml SySICJD 
of Moral Rilbts Protcgiop For Visual An, 39 CAIH. U. L. REV. 94S, 9S4 (1990) (requirement would bar 
actions for desuuaion of five-year-old's fingerpainting and similar nuisance lawsuits)). 
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by an expens, other members of the artistic community. or by some cross-section of 

society . .t(X) The coun concluded based on expen testimony that the work in Carter was one 

of recognized stature. 401 

f. Constitutional Arguments. VARA survived two constitutional 

challenges in Caner. 

(i) Taking Argument. Helmsley-Spear argued that, if VARA is 

interpreted to protect the Three Js' installation, then it violates the Fifth Amendment to the 

U.S. Constitution by giving a third party the right to control the use of another's propeny 

and constituting an impennissible taking. 402 Helmsley-Spear did not meet its burden of 

..., Jsl. In making this showing, plaintiffs generally but DOI inevitably will need to call expert witnesses to 
testify. To obtain injunctive relief, a plaintiff must show dW the defendant bas commenced destruction of, or 
intends 10 desuoy, the subject an wort. Jsl. 

•• Professor Rosenblum testified lbal tbe sculpture is ·a wort of an like almost nocbing I've ever seen 
before,· llld lhll be wllltS ·everybody to JO sc:c it.· Jsl. Professor Duroll said be was ·very e:dlilu11ar by 
the wort, a •very excitiq piece. of SlllUle IDd uemmdous imlgimlion. Jsl. • 326. Kent Blrwict, presidenl 
of tbe Municipll An Socie1y of New York llld former c:bainmn of the New York City I ..tnwb Praervllioa 
Commission, testified tbll the Sociecy included tbe Umallllioa on its tour of ·DOICWOftby worts of an IDd 
ardlilccture. to the pal excitcma11 of the plb'Olll, ml tbll be comideral the wort to be one of the pal 

lplCel in New York. Jd. 
Hilton Kramer tatified tbll tbe wort was IO lackina in merit tbll it sem:d DO UICful JIUlpoR to raaiD 

it, bul the court found bis opinion ·., colored by bis dildliD for c:oare111por11y an in aener-1 • to be of litde 
probllhe Vlluc.. Jll. 

• 111•• 326. as ""'v'Y-i' r.1 eo. y. " ... ~ u.s. 393 om> <wriaiaa tbll ·wbile ..upeny 
may be repllred to • c:enain .... if ......... too - it will be ~ .......). gm ill 
fk'n'e-Spgr, 161 F .Supp. a 327. as llm A'Rien Cyriac Brief of die Ital EltMe Bon of New York, 
Inc., Cam y. 'k'n'e-'pprj llli., 161 F.Supp. 303 (5.D.N.Y. 1994), RR' mst•'. No. M-7990 (2d 
Cir. 1994). 
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showing that VARA effected an impermissible taking . .i3 The waiver provision was one of 

three characteristics of VARA that helped the statute survive this Fifth Amendment 

challenge. The coun noted that the statute permits contractual waiver of VARA 

protection. 40l Second. VARA applied prospectively. not retroactively . .eus Third, the 

coun deemed the effect on subject propeny to be temporary. because VARA protection 

subsists only for life of the last surviving author of a covered work.406 VARA met the 

standard enunciated in Penn Central Transportation Co. v. New York City.40'7 in which the 

U.S. Supreme Coun considered the New York City Landmarks Preservation Law. TilC 

Landmarks Law did not effect an impermissible taking because it: ( 1) implemented a 

comprehensive scheme designed to fun.her the public interest; (2) did not specifically or 

disproponionately burden plaintiff; (3) left much of the commercial value of the propeny 

intact and did not interfere with plaintiff's primary economic use of the property; and ( 4) 

included some reciprocity of benefits.0 

861 f.Supp. ll 328. Tbe burden to make this argument wa OD Hclmsley-Spell' becllale lbcrc is I 
presumption tbal SUlUleS passed by Congress ue comtitutionll. Jd. • 326-27 . 

.. Jd.• 328 . 

.., Jd.• 327. 

- Jd.• 328 . 

., 438 u.s. 104 (1978). 

• 438 U.S.• 133-35, Qlml ill Hclwlnr-Spgr. 861 F. Supp.• 327-28. 

9S 
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Similarly. \"AR.\ creates a comrrehensi'e scheme to pr(1tect cenain artworks to 

ad,ance the public interest and protn:t anises· rights It does not unfairly burden property 

owners because it applies only to works installed after the statute· s effective date. and 

permits those seeking to install \"AR.\~overed works to wai•:e \"AR.\ protection by 

contract. It does not diminish property \alues because it merely protects an installed work 

for the artist's life rnnless the artist waives those rights1."'" \"ARA also yields reciprocal 

benefits in that. while artists benefit by having their work presen·ed and viewed as created. 

building owners also benefit through the societal interest in an located in their buildings.':" 

( ""\u, Third party control. Helmsley-Spear argued that as 

applied. VARA would permit a third party lessee to occupy their building permanently.':' 

lbe district coon rejected lhis argument on three grounds. First. VARA rights subsist for a 

limited time and are oot permanent.':: Second. VARA does not authorize a physical 

in\·asion; it prorects works installed after the effecti\'e date of the statute.'1" Third. in this 

case VARA did not authorize the lessee to control the defendants· propeny. because the 

861 F. Supp. ai 328. 

''° hi- The coun noccd tlw the property in this case "can be. and regularly bas been. leased to paying 
leDIDU.• hi. 

a:i See L.omto v. Telcprompcer Mmtwyn CATY Corp .• 4S8 U.S. 419 (1982) (holding tbal a penmnmt 
physical occupa1ion IUtbormd ~- government is a taking v.itbout regard to the public intcresu tbal it may 
serve). 

&I! 861 F. Supp.• 328. 

&IJ w. 
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defendants. agents were aware the work was being installed and did not object.':' The 

property owner·s cause of action would properly be ag .. !"st. not the VARA anist. but the 

third party at fault: 

[T]o the extent that defendants belie\'e that the 
former net lessee·s actions were impermissible. 
they must seek redress against the former net 
lessee for any damages defendants claim to have 
sustained.':~ 

(iii) \'aguenas. Prior to commencement of trial. Helmsley-Spear 

also argued that VARA was unconstitutionally \'ague in that the terms ·honor.· •reputation.· 

and •stature• are not defined in VARA.'16 1be court said VARA is not unconstiru1;onally 

vague because the terms "have a common sense. easily understood meaning that should be 

apparent to all parties re\·icwing VARA."". 

I· Coontnrl•im; \\'av. In their counterclaim. Helmsley-Spcar argued that 

the Three J's committed waste. 1bey argued that tbe an work bad materially changed the 

nature and character of tbe Queens building and caused violations of the New York City 

Building and Fire Code.'11 The court found the coumcrclaim was dcfacielll.'19 First. an 

... Jd.• 328-29. 


.. , Jd.• 329. 


,.. Jd. M 326 D.14. 1bc defendants nidoaed lbe qumml foUowin& Uial. but lbe COUit addreucd lbe 

issue in I fOOCDOIC. Jd• 

..., Jd. 

... Jd.• 334. 
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action for waste can be brought only by a landlord or property owner against a tenant.":0 

The common law::• Restatement of the Law of Property."== and the Ne\\ York Court of 

Appeals":; all recognize an action in waste only in the context of a landlord-tenant 

relationship. Here. the counterclaim was asscned not against tenants but against independent 

contractors hired by the lessee and/or its agents. To the extent that an action for waste might 

lie. Helmsley-Spear would have to pursue that claim against its former lessee.":" 

Second. the sculptors· actions did not change the fundamental character of the 

property. a commercial building with retail and commercial space.':5 Third, Helmsley-

Spear failed to show that the sculptural installation caused pennanent damage to the building. 

Noncompliance with building and electric codes could be remedied without altering the 

anwork. and was the responsibility of the lessee, not the anists. ' 26 

•lll Jsl. at 334-3S. 

ci Jsl. a1 33S <9(E)itber the tenant does something. or fails to do something thal it is obligated to do, tlw 
fundamentally changes the narure of the property thal revens to the owner • the conclusion of the tenancy.·). 

•?l ~ jd. (citing Restarement of the Law of Propeny (second) f 12.2 It comment a). 

en Ss..id- (citing Rumjcbe Com. v. Ejsegreicb, 40 N.Y.2d 174, 386 N.Y.S.2d 208, 352 N.E.2d 125 
(1976)). 

°' Jd.• 336. 


C2S Jd. 
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b. Remedies. Having found that the Queens warehouse held a single work 

of an of recognized statJre whose distonion or modification would be prejudicial to the 

anists · honor and reputation. and having rejected the defendants· challenges and 

counterclaim. the coon turned to the scope of VARA protection and relief. 

(i) Injunction. The plaintiffs demonstrated that, without injunctive 

relief. Helmsley-Spear would diston. mutilate. modify and destroy the work. so the coon 

granted an injunction prohibiting the defendants from destroying or removing the an work. 

Removing the work from the lobby was not an option ·because cenain clements of the Work 

cannot be removed wtthout being destroyed .•,~-

(ii) Right to complete the work. VARA does not give anists a right 

to complete or continue creation of a work under the facts of this case. 1bc anists claimed 

Helmsley-Spear's refusal to let them "finish" the work was in it.ielf a "distonion." but the 

court said nothing in VARA compelled the defendants to allow the 1brcc J's to engage in 

funl.er creation in the lobby. ' 21 

(iii") f>amaaes. Unlike a copyright infringement suit, the author of a 

work of visual an need not have regisleml that work with the Copyright Office in order to 

C1T Jd.• 329. 

a Jd. 1be court DOied Iba. •ute Howard Rollk in Ayn Rmd's fwmin'nd. plaillliffs wilb ao cmri!w 
aaliD& lbe Wort rqanDeu of lbe bllTicn ao compleboa Iba are praaad.• Jd. 

99 

c:\wp\filll'..iaa\Nlllft... 

Mlftlll.l• 




bring an action for infringement of the anist"s moral rights.':q A \'iolation of the author's 

§106A rights is a copyright infringement. howe\'er. ';..1 and the author may reco\'er 

actual';: or statutory damages.';: In this case. the anists pro,·ed that Helmsley-Spear 

intended to \'iolate their \'ARA rights absent an injunction. but did not show any violation to 

date. The plaintiffs were thus not entitled to reco\'er actual or statutory damages in 

cc•nnection with their \'AR-\ claim.,,, 

(h·) Attorneys fees and costs. An award of costs and anomeys fees 

would also be inappropriate in this case.'~ The significance of this ruling for future 

VARA litigation is unclear. howe,·er. since the coun noted that it was the first district coun 

to interpret VARA issues. and anomey·s fees and costs should nor be awarded.'~~ 

'-.,. Jsl. (citing 17 l'.S.C. §§ 411&t4121. 

•JO m 17 l'.S.C f SOICa>. 

•!: m !!. I S04(a) &t (b). 

o: m ,HI. I Stl4(a) & (C). 

•n 861 F. Supp. II 330. Temporary altcn1ions to the installaioa made by the defendants' agents were 

quickly remedied, md noc shown to be prejudicial to the anisu' honor or repu&alion. Jd. 


•JC Attorney's fees are a maner of the coun's discrctioa. 151. • 330 (citing fo&my v. F•py. 114 S.Ct. 
1023 (1994)). 

U5 )sl. Such an award was abo unncussary for dctcrrmcc pmposcs. bccw Helmslcy-Spcar complied 

with all coun orders. )sl. • 330-31. 
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i. Cop)'right Infrineement Claim. In addition to their VARA claim. the 

Three J's alleged that the defendants willfully infringed their copyright in the an work."''i, 

but because the sculptors never sought or obtained copyright registration in the work. the 

coun was without jurisdiction to address the infringement claim."" 

j. The Appellate Court Decision. On appeal. the Second Circuit 

reversed the lower coun·s grant of injunctive relief to plaintiffs. holding that the work in 

question was made for hire and therefore was outside the reach of VARA . .m 

The appellate coun first applied the clearly erroneous standard and upheld the trial 

coun's finding that the work was a single piece of an. to be analyzed as a whole unde; 

VARA. It then applied "common sense and generally accepted standards of the anistic 

community"'39 to find that the work fell within VARA's definition of "a work of visual 

an. " notwithstanding the fact that some of the sculptural elements were affixed to utilitarian 

objects. including the building lobby's floor. walls and ceiling. To interpret such works as 

,,. 151. al 331. The plaintiffs sought swwory damages and anomcy's fees. The anists also claimed 
tonious interference with contract and unlawful ejection from real property. 

31' 151. Regiscnlion is DOC a prerequisite to copyright procection, but is a prerequisite to a law suit for 
infringement for a work of United Stales origin. 17 U.S.C. § 41 l(a). 

'll Caner N. Helmsln-Spgr. Jnc., Nos. 94-7990, 94-9038, 199S U.S. App. LEXIS 33708, al •1 (2d Cir. 
Dec. 1, 199S). 

'" )4. al *20. 
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works of applied an excluded from V ARA's protection, said the coun. would "render 

meaning less VARA· s protection for works of visual an installed in buildings. ·uo 

Finally, the appellate coun reversed the district coun's determination that the work 

was not a "work made for hire" under the standards set forth in C.C.N.V. v. Reid."1 It 

found that although the district coun correctly stated the lcgai test. some of its findings were 

"clearly erroneous. ""2 

The Second Circuit cited with approval the five factors established by its earlier 

decision Aymes v. Bonelli"3 as relevant in nearly all cases: 

the right to control the manner and means of production; 
requisite skill; provision of employee benefits; tax treatment of 
the hired party; [and] whether the hired pany maybe assigned 
additional projects."' 

Applying these factors to the sculptural creation in the~ case, the coon found that 

plaintiffs bad complete anistic freedom to create the sculpture and that great skill was 

required to execute the work. Both factors weighed against work for hire starus. 

But. the court found that the trial court erred in finding that defendants could not 

assign additional projects. The parties' contract gave defendant •the right to assign to 

.. Jd.• ~ .. 


.., 490 U.S. 730 (1989). 


'° 1995 U.S. App. LEXIS 33708, a~. 


.., 980 F.2d 8'7 (2d Cir. 1992). 


- Jd. -~25. 
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plaintiffs work other than the principal sculpture. ""5 Moreover. defendants exercised this 

right: on at least three occasions. plaintiffs completed additional projects without further 

compensation. This fact supponed an employment relatio~hip in the coun's view."" 

The tr.al coun correctly noted other factors favoring an employment status, including 

the provision of employment benefits and the tax treatment of plaintiffs." 1 Plaintiffs were 

paid a weekly salary and contractually agreed to work "principally for the defendants. "441 

~.1 addition. the anists were provided with many of the supplies used to create the sculpture. 

And. their period of employment was "substantial," continuing until completion of the 

sculpture. Finally, the anists could not hire paid assistants without the defendants' approval. 

The coon declined to rule on whether the anists' ownership of copyright was probative of 

independent contractor status, but said even if it were viewed as a "plus factor," it "would 

not change the outcome in this case. ""9 

Balancing the above factors, the coun concluded that the sculpture in question was a 

work made for hire and was therefore excluded from VARA protection. It emphasized, 

.. 
7 Defendants paid payroll and provided imunace benefits IDd paid vKllioas, llld coauibuled to 

unemployment insunncc md workers' compcmalioa funds on plaintiffs' bcbalf. Jsl. • -28 . 

... Jsl.• ~8. 

... Jsl• ~-
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however. that each case must be analyzed on its own facts and that ·the existence of payroll 

formalities alone [are] not controlling. ·-'~J 

This appellate decision. dealing with a sculptural work that was created after VARA 

became law. limits the force of the district coun decision. the only judicial opinion that 

heretofore protected a work of an under VARA. To da!e. no coun decision has offered 

definitive guidance on the scope or operation of VARA protection. 

2. Jud,· Pfaff,.. Denver Art ~luseum and Columbus Museum of Art. 

The Pfaff case"~ 1 arose from a May 15. 1993 Denver An Museum contract to 

engage anist Judy Pfaff as one of thineen American anists to loan or create large scale 

anworks for a high profile exhibition."~~ In 1994. a museum employee allegedly 

dismantled Pfaffs sculptural work without reference to her detailed written instructions and 

her anwork was ·permanently and irreparably destroyed. •-'53 

Pfaff filed action in U.S. District Coun, claiming violation of VARA, breach of 

contract, negligence and breach of bailment.454 Pfaff was described as an anist of 

'5i ~ ptaff v. Denver An Museum. No. 94 Civ. 9271. 199S U.S. Dist. LEXIS IS73 (S.D.N.Y. June 
20, 199S) (rcponing decision denying motion to tnnsfer venue). 

~ Memonndum in Opposition to Motion of Denver An Museum to Dismiss or Transfer Action • 2. 
ptaff v. Denver An Museum (94 Civ. 9271 ); ComplaiDl • 2, Pfafl v. Dceyq An Mwyp (94 Civ. 9271). 

csJ Complaint • 2. Pfaff v. clgver An Myscym (94 Civ. 9271 ) . 

.,. Jst. • 3-6. 
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established reputation and her work as "a sculptural work of art of recognized stature". 455 

Pfaff averred that the Denver museum infringed her moral right to the integrity of her 

sculpture. 456 

For the VARA copyright infringement, Pfaff sought either actual damages of 

$175,000 (the alleged value of the sculpture) or maximum statutory damages of $100,000, as 

well as costs and attorneys fees.45
; She demanded that the museum also pay her "the full 

value of the sculpture ($175,000) plus incidental expenses and additional damages that can be 

shown... by reason of the fact that the Sculpture is no longer in existence. "458 She sought 

exemplary damages for "intentional, deliberate, and tortious conduct" of the defendants. 459 

The case is pending. 

3. Ggenbuber v. Hystcqpolis Procluctions 

Ge&enhubert"° involved a right of attribution for design and production of 

professional children's puppet theater. The case confinns the cominued relevance of moral 

•55 Jd. al I. 

456 Memorandum in Opposition to the Motion of Denver Art Museum to Dismiss or Tnnsfer the Action al 

9, Pfaff v. Dcpver An Museum (94 Civ. 9271) . 

.,., Complaint al 8, Pfaff v. Dmver An Musewn (No. 94 Civ. 9271). 

451 Jd. 

"' Jd. 11 8-9. The pleadings allege that Denver ICknowled&ecl its fault and asked the Aetna insurmcc 
company to compenu1e Pfaff for her injury, but Aetna refused. Memonndum in Opposition to Motion of 
Denver An Museum to Dismiss or Transfer the Action 11 2, ftaff y. Dmyer An Mygum (No. 94 Civ. 9271) . 

., 1992 U.S. Dist. LEXIS 10156 (N.D.Dl. July 10, 1992). 
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rights in state and common law for works not covered by VARA -- even, as the Ge&enhuber 

coun pointed out, works that might be considered "visual an. "461 

When plaintiffs Gegenhuber and Onhal developed two shows with Hystiopolis 

Productions, it was agreed that they would receive credit for their contribution in the shows' 

design, production and perfonnance; but when the pair left the theater, the production 

company began to claim the shows as the company's sole propeny. 462 Gegenhuber and 

Orthal demanded attribution, and filed an action in state coun. lbey alleged that the theater 

company breached an agreement that contributors would receive proper credit, and were thus 

..passing otr' the show as theirs, a deceptive trade practice under state law. 

1bc defendant removed the case to federal coun on grounds that the plaintiffs' claims 

was preempted by VARA and the federal copyright law. The plaintiffs moved to remand to 

state coun.463 The court held that the plaintiff~' claims were not preempted under federal 

copyright law, and granted the motion to remand.* Although the plaintiffs here sought a 

VARA-type attribution right for "puppets, costumes and sets," which "may be copyrightable" 

•• kjd. •*6. 
tQ Jsl.• ~-3 . 

.., Jsl...... .. Jsl.• ~. 
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and which arguably might be considered "visual an." VARA does not include such 

works.""' The definition of "work of \'isual an." said the coun: 

is silent as to a whole slew of copyrightable 
works. including literary. musical and dramatic 
works. pantomimes. choreographic works. and 
sound recordings. presumably because these types 
of works are not generally perceived to be visual 
in nature ... Thus. if a type of work is not included 
in the definition of ·visual an.· the copyright laws 
afford an author no entitlement to attribution. 
even where the author·s work may otherwise be 
copyrightable . .&tt. 

The coun said it would not read into VARA that which Congress chose to leave out. 

Having included categories of works that do and do not constitute "visual an." Congress 

could have included works such as puppets. costumes and sets if it desired to. but by its plain 

language VARA does not include perfonnance of a puppet show. 46~ The plaintiffs claimed 

right of attribution for creation. design. and direction of puppet productions did not fall 

under VARA. The plaintiffs· claims for fair share of profits and their attempt to retrieve 

certain tangible items from the show also were not equivalent to one of the exclusive rights 

of the copyright owner under section 106.461 Since none of the plaintiffs' claims were 

.., Jsl. 11-6. 


- Jsl. 


..7 Jsl. 

... )sl. II *7n.6. 
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preempted by copyright law. there was no basis for federal question jurisdiction, and the 

coon retumeJ the case to state coon. 469 

4. Pepe Yd. v. Grupo Pepe. Ltd. 

Like Geaenhuber. this case illustrates the somewhat awkward relationship that exists 

in the copyright law between the tenns ·work of visual an· and ·pictorial, graphic and 

sculptural works. •4?0 

In a case that involved blue jeans, the defendants in Pgzc l.td.471 attempled to assen 

that, if a work in question is a "work of visual an,· the plaintiffs have to allege that fewer 

than 200 copies have been published. The coun affirmed plaintiffs' assenion that this 

requirement is contained in VARA but noted that ·because the plaintiffs' work is excluded 

from the provisions of the Visual Artists Rights Act. plaintiffs ~ not allege this fact as an 

clement of their cause of action. •472 

S. Mmgda v. Rublp-Spuk Glllc[y. hac. 

As in~. the Mmgd• case473 involved a VARA claim for a work crated with 

a tenam's permission. As in lf.UI. one issue in the case was an insurance company's 

- Jsl.• .,, 

.,. ~ 17 u.s.c. f 101 (definitions). 

471 24 U.S.P.Q. 2d 1354 (S.D. Fla. 1992). 

C72 Jsl.• 1358 . 

.,, 13' F. Supp. 747 (S.D.N.Y. 1993). 
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refusal to pay for an action that allegedly constituted a \"ARA infringement. Artist Rene 

~foncada sued ~ew York"s Rubin-Spangle Gallery and proprietor Lynn Rubin for an alleged 

\"ARA \'iolation and for malicious assault. interference with copyright. and con\'ersion. In 

June 1991. Moncada painted one of his signature wall murals I "I am the best artist. Rene") 

on a building across from the Soho gallery. ha\'ing obtained permission from a building 

tenant.n Rubin directed an employee to paint O\'er the "all. and Moncada attempted to 

film her on camcorder. As Moncada looked through the '"iewfinder. Rubin placed her hand 

O\'er the lens to prevent him from \'ideotaping. Moncada alleged that he suffered eye 

injury.,-~ Although Rubin filed a third-party complaint against Aetna Casualty and Surety 

Company claiming under the gallery·s general liability pohcy. Aetna moved to dismiss on 

grounds that the policy did not cover Rubin· s intentional act. ,-6 Rubin argued that she 

intended only to prevent Moncada from videotaping'""7 but the coon said injuries which 

flow directly and immediately from an intended act are not considered accidental'71 and 

ruled that Aetna had no duty to defend. 

•'• Jd. al 748. The case does OOl indica1c that the building was owned by Rubin or her gallery. 

.... Jd. 


..,, Jd.• 749. 


"' Jd. • 750. Resolution of the VARA issues was not reported. 
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6. Pavia v. 1120 A venue of the Americas As.wciates 

The issue in this case was whether VARA gives anists the right to prevent the 

continued display. after the effective date of VARA. of works distoned. mutilated or 

modified before that date. m Questions concerning preemption of state moral rights laws 

were also raised in the case, but were not resolved. 

In 1963, anist Philip Pavia was commissioned to create an an work for the lobby of 

the Hilton Hotel in New York City. Pavia retained title to his bronze sculpture, which 

consisted of three large fonns and one smaller form, and registered the work for copyright 

protection on January 11, 1995. 480 

His work was displayed in the hotel lobby but, in 1988, was moved to a parking 

garage accessible to the public, where it was displayed in a disassembled state, with two of 

the forms removed. After requesting that the piece be displayed properly, Pavia filed an 

action in U.S. District Coun for the Southern District of New York. He alleged that the 

improper display banned his honor and reputation as an artist in violation of section 14.03 of 

the New York Ans and Cultural Affairs Law.411 He also alleged that the distonion, 

"' 901 F. Supp. 620. 628-29 (S.D.N.Y. 1995). 


- Jd.• 623-24. 


.. Jd.• 624. 
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alteration. modification and mutilation of the work harmed his anistic honor and reputation 

in violation of VARA. as reflected in section 106A(a)(3) of the U.S. Copyright Act.~ 

Certain of the defendants moved to dismiss the action under Federal Rule 0f Ci,·il 

Procedure Rule 11(b)(6) . .is' They assened that section 14.03 was preempted by VARA'84 

and that Pavia· s claims were funller barred by the applicable statutes of limitations.w 

The coun granted the motion to dismiss with respect to claims arising under VARA. 

1be coun accepted for purposes of the motion that the bronze sculpture was a single ·work 

of visual an· and that the alleged alterations of the work were acts within the scope of 

VARA."'-' It also found that the work was not outside VARA· s ambit simply because it 

was created before VARA 's effective date. because the anist had not transferred title."' 

The coon also was not troubled by the issue of whether VARA preemplS state statutes such 

11: hi· at 627. In contrast to the New York statute, ·which prohibits the improper display of altered 
works. VARA lays its focus on the acts of alteration themselves. without reference to subsequent display.· ht. 

hi· at 622. For purposes of the mocion. therefore. the c:oun presumed factual allega1ions of Pavia's 
complaint to be true. h1. a1 623 . 

... ht-. 626. 

.., )SI. at 625. 629. Under the New York law the actiolllble cause was display of the altaed work, DOC the 
act of dismantling it, so a new cause of action accrued each day the piece was displayed. Pavia's action 
colftlllf'Dl:ed February 23, 199S, so improper display from February 23. 1992, and after survived the IUlUle of 
limitalions. Jd. 

Tbc coun did DOC reach the defcadants • argumena WI Pavia's VARA claims were bamd by the IUlUle 
of limit11ions. )!I. • 629. 

• 901 F. Supp. at 628. 

"" Id. Worts of visual 1rt created before VARA's effective ct.e 11e pratecled in if •tide llM aot, •of 

IUdl cffec:tive ct.e, been transfcmd from the IUlbor. • Jd. <citina 17 U.S.C. f 106A(d)(2)). 
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as ~ew York·s section 14 03. ~oting that whether \'AR.\ rights are equivalem to rights 

ccmferred under the ~ew York statute for preemption purposes was a question that w0uld 

·occupy couns for years to come.... ·-'"10 the l'.S. District C oun for the Southern District of 

~ew York ruled that the issue need not be confronted in the case. The alleged improper 

display of Pavia·s work was commenced in 1988. before \'ARA·s effective date of June :?I. 

1991. and \'ARA does not preempt state or common law for causes of action arising from 

undertakings commenced before its effective date. 4fN 

Pavia· s claims under \'ARA were barred. however. because the alleged acts took 

place before \'ARA·s enactment.''1(1 Unlike the New York statute. which proscribes 

improper display. VARA proscribes actual acts of distonion or mutilation. 'Q1 "VARA does 

not state whether. subsequent to the commission of those acts. continued. ongoing display of 

the altered work of an itself gives rise to a cause of action, as does §14.03." the coun 

said.'~ Noting that this was a question of first impression. the coun examined the purpose 

and legislative history of VARA and determined that Congress could not have intended to 

hi· ai 626 (quocing ctmles Ossola. yw for An) Sake. The Recorder. Jan. 8. 1991. al 6). 

&19 Jd. (Citing 17 u.s.c. § 301(f)(2)(A)). ~ Wojgarowjcz v. AmerjCM Family As5'n. 74S F. Supp. 
130, 136 n.2 (noting before VAR.A's enacuncm that VARA ·would arguably precmpl Slate laws such as 
(§14.03) which currently provide similar righas. ·).~ill fEil, 901 F. Supp. al 627. 

* Jd. (citing VARA § 106(b)(2), 17 U.S.C. fl06A DOCe). 


... Jd. M 628 (citing 17 U .S.C. f 106A(a)(3)). 
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give ani~ts the right to prevent continued display after VARA 's effective date of works 

distoned. mutilated or modified before that date. ' 93 By declining to give VARA retroactive 

effect, Congress ·allowed those who had commissioned works before its effective date to 

maintain their privilege to alter those works. in line with the understanding of all panies to 

the pre-VARA transaction .• ,9' 

.., Jd.• 611-29. 

.. Jd.• 629. 
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IV. COPYRIGHT omcE ~IERIM REPORT 

A. 	 REQL"EST FOR ISFOR.\fATIO~ 

As an initial step towards assessing the operation of VARA· s waiver provisions, the 

Copyright Office issued a Notice of Inquiry <NOi) in the Federal Register on June 10. 1992. 

asking for comments about stated issues. ' 95 The comments received were relayed in the 

Office's interim repon to Congress'% on December i. 1992. 

The NOi presented several specific questions in addition to general requests for 

comments. Questions to the public were: 

1 . 	 How can infonnation be gathered on contracts with individual anists who are 
out of touch with national organizations? Should the Office hold public 
hearings on anist waivers? Should the Office engage an independent research 
firm to conduct a survey of anists (assuming funds are authoriz.cd by 
Congress)? 

2. 	 Should the Office conduct surveys of anists' rights in foreign countries, 
panicularly France, Germany, and Great Britain? 

3. 	 An: there any other methods of gathering factual information about waiver of 
moral rights? 

The Offtce also requested comments on the following questions: 

1. 	 What constinates relative equivalence of bargaining power? Do even well­
known artists inberendy have unequal bargaining power in dealina with 
established museums and oda organiz.ations? 

.., .Sa 57 Fed. Reg. 24,659 (1992) (,n...W • Appencli• p.n 3). 

114 

c:lwpllillllplilu:IO'lflDR.,.. 
Mlftlll.1"6 

http:authoriz.cd


,... 	 :\re waivers of moral rights regularly included in anists · contracts? Are the 
panies to contracts generally aware of the provisions of the law granting 
integrity and attribution rights to authors? To what extent is any failure of 
contract language to mention waivers due to lack of knowledge about the new 
law·l 

3. 	 How specific are the contracts? Are the works sufficiently identified? Are the 
uses panicularly identified? 

4. 	 Do those who secure waivers exercise them or are waivers secured simply as 
"insurance policies?" 

5. 	 What is the ratio of attribution waivers to waivers of the right of integrity? 
Are waivers given for anistic work to be incorporated in buildings 
proponionately greater than waivers for other works? 

6. 	 In what kinds of contracts are waivers included -- contracts for sale of the 
work of an; for copyright ownership; to commission a work of an; stand 
alone waivers? Are the waivers limited in time? Do anists find any panicular 
offers for waiver disturbing? 

i. 	 What is the economic effect of the inclusion of waiver in a contract? Does 
the waiver bring a separate price? Is the price of the work or other thing 
exchanged for value significantly lower than the market price when waivet is 
not included? 

8. 	 Does the anist's experience or renown have any effect on the presence, 
absence, or nature of a waiver in a contract? What effect? 

9. 	 Do the same factors that influence artists' decisions to waive rights of 
attribution and integrity influence their decisions to enter into other contracts? 

10. 	 Might constitutional problems be created by a new provision prohibiting 

authors from waiving their artists' rights? 


11. 	 Do public contracts differ in the extent or nature of waivers offered in 

contracts with artists? 
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8. RESPOSSES 


We r~ceived a total of seven sets of comments. Respondents were the Nebraska Ans 

Council (~AC): John Henry Merryman. Stanford Law School (Merryman); Capitol Ans 

Center. BG-WC Ans Commission (CAC); General Services Administration (GSA): 

Committee for America's Copyright Community (CACC): Volunteer Lawyers for the Ans of 

Massachusens. Inc. (VLA of MA>: and the Volunteer Lawyers for the Arts (VLA). based in 

New York City. A brief review of panies' comments follows. 

1. Nebraska Arts Council 

Among its other responsibilities. the Nebraska Arts Council contracts with anists for 

the acquisition of an under the state's Percent for An Program, where works are purchased 

for specific sites, and are intended to constitute permanent additions to structures. 

The NAC responded to the questions the Office posed in the order that the questions 

were presented. It commented that anists' awareness of legislation that may affect them 

varies; some have great knowledge, some have a smattering of peninent infc:mation, and 

some have no knowledge. Some react vocally, some do not. 1be NAC suggested that a 

professional survey of waiver issues might be useful if the survey were fairly and accurately 

done. The organization suggested that should a survey be made, the National Endowment 

for the Ans and state ans agencies might provide financial resources. 1be NAC saw no 
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practical reason "to survey foreign countries when the likelihood of the data making any 

difference in current U.S. legislative and judicial practices [is] negligible. ""<r 

Regarding the additional questions the Office presented. NAC observed that bener­

known anists have greater bargaining power in contractual negotiations than do lesser-known 

or unknown talents. The NAC said it does not provide for contractual waiver of anists' 

rights as outlined by VARA. However. the organization does include language identifying 

works specifically and defining an anist's legal rights in contracts for works that are intended 

to become pan of a structure. The artists retain all rights conferred by the Copyright Act in 

their works except ownership and possession. In addition, the NAC said it retains a license 

to make certain photographic or gr.tphic reproductions of commissioned works for 

noncommercial purposes. The NAC reponed that anists generally have no problem "with 

this type of waiver if they are rroperly credited and also retain the right to use reproductions 

of the purchased work in their own marketing materials, in which case the state of Nebraska 

asks for proper credit. "'911 

2. Professor John Henry Mmyman 

John Henry Merryman. Sweitzer Professor of Law. F.meritus. Stanford University, 

offered several interesting comments and suggestions. He observed that "the moral right can 

.,,, Comment letters in response to Request for lnfon111lion 92-2. Waiver of Monl Rights in VAsull 

Artworks. (Nebraska Ans Council Comment Lener • I). 


.. Nebraska Ans Council Comment Letter • 3. 
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be seen as serving only one interest, that of the artist, or a combination of two interests. 

those of the artist and the public. "499 He noted that the federal moral right appears to 

protect only the artist's interest; thus, "the existence of a power of waiver seems ... to be 

reasonable. "500 Regarding concerns about contractual provisions and artists' unequal 

bargaining powers, Merryman said "in my experience these concerns are vastly exaggerated 

by sentimentalists whose fervor is inversely proportional to their familiarity with the an 

world. "~1 

As to the extent waiver clauses are used in artists· contracts, Merryman offered what 

he called "only impressionistic evidence. "502 He said most artists who participate 

significantly in the an market tend to dislike written agreements, and sell or consign their 

works without using written contracts. Further, he said, "artists I know who use written 

contracts are represented by dealers who are fully capable of protecting the artist's moral 

right against waiver if the question is raised by a potential purchaser."~ Merryman added 

that VARA seems to provide adequate provisions for situations in which complex contracts 

may be made for commissioned works intended for installation in or around buildings. 

"" Menymm Comment Lener at 1 . 


., jy. 


•• Jsl. 


9llJ Jsl. • 20. 
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3. Capitol Arts Center. BG-WC Arts Commission 

A representative of the CAC favored inalienable moral rights. He did not believe 

"that the waiver principal should be used as a bargaining chip for unscrupulous publishers 

and promoters. The artist should be in charge of his or her rights and free from pressure to 

give them up. "5114 

4. General Services Administration 

The GSA commented that it operates its Art-in-Architecture Program as a 

commissioning entity for federal buildings nationwide. Because it works by contract with 

participating artists, its interests are affected by passage of VARA. The GSA contract 

typically contains moral rights provisions that include attribution and integrity. Regarding 

the integrity of the commissioned artwork, GSA commented "our past contracts state that the 

artwork becomes the property of the government but the copyright belongs to the artist. "sos 

However, reproduction or exhibition of a work may not occur without pennission of the 

government. 

1be GSA said that it was reviewing VARA to detennine whether changes must be 

made to implement the waiver option for artists. If GSA determines that waiver language is 

• Capitol Ans Center, BG-WC Ans Commission Comment Lener a I. 


505 General Services Administraion Comment Letter (interim) 11 I. 
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required, the waiver option would become pan of the standard contract. knowingly signed by 

anists. 506 

The GSA offered to assist the Office with further research into issues raised by 

passage of VARA by providing access to the An-in-Architecture Program· s National Artist 

Slide Registry. 

S. Committee for America's Copyright Community 

The CACC represents a wide range of copyright industries, including publishers of 

books and magazines as well as producers of computer software, sound recordings. motion 

pictures, advenising and communications systems. The CACC opposed legislative proposals 

to apply moral rights across a broad range of copyrightable works. In its view. "such 

proposals could threaten the constitutional goals of promoting the production and 

dissemination of copyrighted works and the traditional practices and relationships that are 

fundamental to the daily operation of copyright-intensive industries in the U.S. "507 

The Community urged the Copyright Office to focus only on waivers of moral rights 

in visual artworks under VARA. and warned that Congress. in passing the Act. did not 

intend that such rights should be extended to collaborative works. 508 

'°' The CODU'ICI that resulted from this review contains a waiver provision. ~ illf'm Cb. VII, D01CS 622­
26 and aa:ompanying text. 

'°' Committee for America's Copyript Comamity Comment Letter • I. 

- Jd.• 2. 
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6. Volunteer Lawyers for the Arts of MaMachusetts. Inc. 

VLA of MA is a "non-profit organization established to provide access to legal 

services. and advocacy. for anists and non-profit cultural organizations. "m In response to 

the NOi, VLA of MA prepared and conducted a survey of anists it considered might be 

impacted by the provisions of VARA. The sample included well established, working anists 

with local and regional reputations for their works of visual an. The group provided the 

Copyright Office with copies of both the survey and the survey results. The results were 

enlightening as much for the responses of those surveyed as for the simple numbers: about 

60 questionnaires were sent out an<! 22 completed questionnaires were returned. The results 

showed that most anists surveyed had little experience with contracts dealing with moral 

rights issues. Explanations could include the fact that VARA and its waiver provisions were 

still new; in addition. many anists do not use written contracts. 

Regarding anists • experiences with waiver of moral rights provisions. VLA of MA 

reponed the following: 

Although only a minority of the responding anists have 
actually been asked to waive their moral rights. the vast 
majority say they would not be willing to do so. Of those who 
said they would be willing to waive their moral rights, the 
factors that would influence this decision varied. Some said 
they would do so for money or the opportunity; others would 

'°' Volunteer Lawyen for lbe Arts of Massachusetts, Inc. Comment Letter • I. 
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agree to waive their rights on commissioned works. public 
works. and temporary pieces. ~w 

7. Volunteer Lawyers for the Arts ~ew York) 

VLA endorsed passage of VARA. but found the waiver provision to be threatening to 

artists. VLA opined that the waiver provision may allow artists to "relinquish their moral 

rights -- perhaps even before they realize that they have them. "~ 11 \'LA suggested that the 

United States should not allow the m;Jral rights provisions of integrity and anribution to be 

waived; thus. VLA proposed that the waiver provision of VARA be repealed. 

510 )4.• 2. 


511 Volunteer Lawyen for the Arts (New York) Commcm Later• I. 
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\'. COPYRIGHT omcE SL"RVEY A.'"D ~AL REPORT 

A. 01..IREACH 

1. The Interim Report 

As discussed in Chapter IV. the Copyright Office· s interim VARA repon to Congress 

reflected a relatively limited inquiry. VARA had been in effect only two years and there 

were few. if any. measurable effects of the new grant of rights. In response to our Notice of 

Inquiry published in the Federal Register and mailed to interested panies. 51 
: the Office 

received seven comments. The comments naturally reflected limited experience and in some 

cases restated policy arguments and points of view considered when VARA was enacted. 

The interim study therefore served as a transition from the legislation· s history and purpose 

to a study of the legislation's impact. The stage was set for the full repon to Congress. 

2. The Full Rgort 

For this final rcpon to Congress, the Copyright Office conducted a significantly 

broader outreach. The Office attcmpled to reach artists and Olbers in the visual arts 

community by targeting the associations and publications that serve that community. In so 

doing, the Off'ace hoped to reach artists through more likely VCIUCS than the Fedenl Register. 

Moreover. the Off'ICC decided in favor of a simple but comprehensive questionnaire. rather 
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than a request for formal written comments from interested panics. m Although any 

additional written comments were welcome. the Office's primary tool for gathering data 

about anists' experiences with the waiver provisions of VARA was the survey. 

In June of 1994. the Office began to prepare a survey to be distributed across the 

country to visual anists. an lawyers. agents. dealers. associations. and others who work with 

visual anists. The survey was distributed through a network of state an councils. volunteer 

lawyers for the ans, and an schools. as well as various national ans organizations. A brief 

anicle describing the VARA survey and inviting anists to contact the Office for a copy was 

circulated to these organizations for inclusion in their publications. 

The survey was designed to reveal how VARA and its waiver provisions have 

affected visual anists to date. The survey began with a brief explanation of VARA and 

attached relevant excerpts from the statute. The Office anticipated that an imponant ancillary 

function of the survey would be an educational one. since many anists might be unaware of 

their new rights under VARA. It framed the questionnaire in layman's language. and where 

possible. requested "yes" and "no" or multiple choice answers. with additional space 

provided at the end for comments."" 

m Tbe Copyript Office r.uvey wa blled in Pl" on two prior surveys. The tint model wa tbe 
"Volunaeer Lawyers for tbe Ans Visual Anists Ripts Act of 1990 Questionnaire" developed by tbe 
M...::bUICUI llld New York VLA. mnioW ill Jmmm YARA Jlaml, llllD n.3. A leCOnd model suney wa 
developed by Carol MICk, Esq., a former inlrm in tbe Gcaenl Coumd'1 office of tbe U.S. Copyriabt Office. 
Additional questions were ldded by Copyript Office Slaff, who edited and ratrUCtUled tbe suney. 

' 
1
• Sec jpfra section B (di1CU11iD1 desipa of tbe survey). 
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The Office circulated the draft sur"'ey to a pool of copyright and \'isual ans expcns 

including law professors. anomeys. museum directors. and an association directors. Almost 

uniformly. the ex.pens belie\'ed the sur\'ey should be di\'ided into distinct sections. or pans 

that would be answered only by \'isual anists. and pans that could be answered by all 

panicipants. A few expens suggested additional an organizations who should receive the 

SUr\'ey.·c. .. c 

When the VARA sur\'ey was in final form. the Copyright Office distributed it to 

hundreds of an-related organizations. The necwork consisted primarily of state an councils. 

volunteer lawyers for the ans. ~ 16 and an schools and universities. The Office additionally 

sought the panicipation of other an organizations.~'- Thc Offke sent surveys to those 

groups who. contacted by lener and telephone. expressed a willingness to panicipate. Most 

of these groups in rum agreed to disburse multiple copies of the survey to their members. 

Other organizations agreed to include in their newsletters a Copyright Office anicle 

m One expert sugestcd lhal The Office contact the lop SOO U.S. corponliom. because c:orponlC 
commissions IDd invesuncms repracot 111 imponanl pmt of the an market. Lcucr from JobD Hcmy Merty111m 
lO Marybedl Pam <Aua. 16. 1994). The Office considered this Ill m:d1cm sugestion. bul one wbicb Wll DOI 

feasible because of limiled raoun:cs. 

' 
1
' For a complete listing, stt VOLUNTEER LAWYERS FOR TIIE ARTS NATIONAL DIRECTORY 

(Ith ed. 1994) (obcained duoup the counesy of WasbinglOD Ara Lnycn for lbe Ans (WALA)). 

511 Tbese included lbe Nllioall Endowmem for lbe Ans; Nllioall Artists E.quity; Genenl Servicea 
Adminisualioo; Visual Artists A Gallcrics AstocialioD (VAGA); FcdcnlioD of Modem Painra'I A Sculpeon; 
New York found#ioa for lbe Ans; Amelian Society of Media Pbotopapben. Inc. (ASMP); Anim Ripll 
Socicly; Amelic:m Astocia1ioD of Mmcums; CoUcac An Allocillioa: Nllioml Allocillioa of Sc:bools of An 
.t Desip; Tbe AS1oci11ioa of ,....,..ndcnl Collqes of An A Desip; Amelian Prim AllilDce; An Dalen 
Auocialioa of America. 
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describing the \'ARA study. This cme-page anicle encouraged anists and others to contact 

the Office directly for a copy of the survey_<:• In response to this anicle. more than 50 

individual anists wrote or telephoned the Copyright Office to request a copy of the survey. 

The Office mailed 6.800 surveys: many of these were reponed to be duplicated in the 

hundreds by their recipients. The Office received responses from 21 Volunteer Lawyers for 

the Ans groups. ~2 state ans councils. and 55 c.n schools. 

Another component of the Office· s outreach effons on the VARA study was 

discussions with anists. Members of an organizations met with Copyright Office staff. 

The Office panicipated in a pall'!! discussion on VARA. co-sponsored by Washington 

Area Lawyers for the Ans (WALA>. National Anists Equity (NAE). and National 

Endowment for the Ans (SEA).~ 1 <1 and Volunteer Lawyers for the Ans of Massachuseru. 

Inc .. presented three panel discussions in their geographical region. 

B. DESIGN OF THE SURVEY A.'ID METHOD OF COMPUTING RESULTS 

The Copyright Office survey on waivers of moral rights in visual art was designed to 

ascenain how artists are affected by the waiver provisions in VARA. The primary goal of 

the survey was to determine whether waivers routinely occur in art contracts as a result of 

511 Reproduced in Appendix Pan IV. ar P. SS. 

' 
1
' An Office anomey also spoke on September 27. 1994. al the Marylmd College of An and Desi111. and 

distributed copies of the VARA survey 10 the students and administraton pmcnt. 
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the panics· relati\'e bargaining power. The sun·ey also inquired whether wai\'ers occur only 

in the context of \\Tinen contracts. as the statute requires. 

As recommended by the panel of reviewing expens. the sur\'ey was structured in four 

pans. All panicipants were asked to answer Pans I and III. while Part II was intended only 

for visual artists affected by VARA (i.e .. authors of a "work of visual an").~::D Pan IV 

simply provided space for any additional comment and was optional. The survey was 

prefaced with a statement of purpose and instructions. and relevant excerpts from the statute 

were printed on the back of the final page. 

Anists and other panicipants were asked to check their appropriate respcm!".Cs or to 

complete their answer in the space provided. In the familiar format of a multiple choice 

questionnaire. the survey sought in many cases a simple "yes." "no" or "not applicable" 

("n/a" or "don·t know"). Some questions called for a brief written response. 1be Office 

sought simplicity and clarity in its presentation and polling results. 

1be content of the survey reflected its goals. Pan I inquired whether the participant 

had been aware. prior to receiving the survey, of the moral rights of attribution and integrity 

newly established in 17 U.S.C. § 106A. The Office anticipated that an important ancillary 

function of the survey would be an educational one, since many artists may previously have 

SJll 1be survey stipulaled tbal: 
A VARA visual artist is one who aealeS a painting, drawing. print. sculpture, or still 

pbocognpbic: image for exhibition purposes in a single copy or limiaed edition of 200 copies or 
fewer tbal also meets the ocher criteria set OUI in 17 u.s.c. f IOI. 
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been unaware of their rights under VARA. Pan I therefore highlighted the limited 

application of VARA to the fine ans by inquiring whether the panicipant was a "visual 

anist" as envisioned by VARA and if not. exactly what was the panicipant's connection to 

the an world (e.g .. ans lawyer. professor. dealer. or anist who creates works not covered by 

VARA). 

Pan II was aimed specifically at VARA visual anists. In this section. the survey 

asked about the anists· backgrounds. their professional experiences. and tny concrete 

experiences with contractual waivers of moral rights. It began by asking respondents about 

their type of anwork. state of residency, representation by agent or gallery, and gross 

income from anwork. Next. it asked whether they had ever waived rights to attribution or 

integrity in a signed contract; and, if so, how many times and for what reasons. Pan II 

posed the fundamental question of whether the artist had ever experienced pressure or 

coercion to waive these rights, and, if so, how. It also inquired whether the artist would be 

willin& to waive these rights in future contracts and, if so, for what reasons. 

Pan lll asked all participants to describe an contracts in general, to describe the art-

related contracts they personally had entered, and to describe in particular any waiver 

provisions they had encountered. 

Fina!ly. Pan IV requested cillY additional comments that panicipams wished to provide 

on the issues addressed in the survey. 
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To compute the results from r.he survey. the Office first produced a simple tabulation 

of the gross responses of each survey question. Responses to questions directed to only a 

panicular respondent group were narrowed and ineligible responses were ex.eluded from 

tabulation of that question. ~= 1 This broad tabulation provided a frame of reference for 

multiple question comparisons. 

Next. we compared the tabulated responses to a variety of differer.t questions. 

Several questions were analyzeJ within the scope of specific response groups. such as those 

whose an provides less than $10,000 annually. From these comparisons. a set of tables was 

created to compare how responses to cenain questions differed among the various response 

groups. At this point, patterns of moderately specific attitudes from cenain respondent 

groups began to emerge, but a more focused analysis was desired. 

We conducted additional comparisons designed to address five specific categories: 

awareness of moral rights and how they operate under VARA; the frequency with which 

anists are asked to waive moral rights; the effect of such waivers on anists' bargaining 

positions; the actual content of existing waiver clauses; and how commission contracts 

521 Thus, since Ill Put II questions were designaaed for those who answered •yes• to question 3a. 
~by rapondenls answering ·no· to 3a were edited from Put II. Similarly. since question 3b w• 
designaaed only for those who answered ·no· 10 question 3a. Ill responses from those IDSWaing •yes• to 3a 
were edited from the 3b tabulation. 
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compare to other anists' contracts in relation to these categories. New tables were generated 

consistent with these five categories and are included in this repon. ~== 

The final analysis is expressed in terms of percentages. fo obtain as pure a 

percentage as possible. surveys which did not respond to a panicular question were excluded 

from that panicular percentage base. Where the number of non-responses was significant. or 

perhaps indicative of confusion or some other relevant attitude. those numbers were noted or 

analyzed in the tables. 

Occasionally a substantial number of respondents replied "don't know" to certain 

questions. In order to preserve the integrity of the percentage expression. these answers 

were sometimes excluded by identifying only those respondents "expressing an opinion." 

However, where relevant, those responses were analyzed and included in the tables. 

C. 	 RESULTS FROM THE SURVEY ON THE VARA WAIVER PROVISION 

The survey conducted by the Copyright Office reports information addressing five 

general topics: 

(1) 	 the general awareness of anists and those associated with the arts 
community of the moral rights granted by VARA. and specifically of 
an anist's ability to waive those rights in a written agreement; 

(2) 	 the frequency with which moral rights waiver clauses aP!>C3f in written 
anists' agreements; 

522 ~ iDfII section C.2 - C.S. 
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(3) 	 the effects of such waivers on anists· bargaining positions; 

(4) 	 the actual content of existing waiver clauses; and 

(5) 	 how commission contracts compare to other anists" contracts with 
respect to the previous categories. 

1. 	 Respondent profile 

The survey elicited 1061 written responses from persons living in 47 states and the 

District of Columbia. 5~~ Nine hundred fifty-five respondents said they were "visual 

anists," that is authors of a "work of visual an" as defined by copyright law. 5 ~4 The 103 

respondent!' who said they were not visual anists under VARA all shared a professional 

connection to the ans community. occupying a wide variety of positions. Most respondents· 

5
!J One hundred fony-five respondents did not provide their resident state. Also. eight sur\'eys ~ere 

received after the May 26. 1995 deadline, and were not included in the survey analysis. 

5!• ~ 17 U .S.C. § 101. Nine hundred fony-four actually marked ·yes,· indicating they were VARA 
anists. Eleven (11) others were left blank, but a "yes" response was inferred from several factors. First. only 
those who marked "yes• to this question were asked to complete pan II of the survey, so a completed pan II 
tended to indicate that the respondent considered herself a "visual anist. • Second, question four (a question 
reserved only for "visual anists") inquires what type of anwork the respondent creates. Respondents that create 
paintings, sculptures, drawings. and prints arc likely to be covered b~ VARA. 

Similarly. nine respondents who left this question blank were inferred to have answered "no.• If a 
respondent did not answer pan II. but resumed answering pan III, thlll rcsponde&lt followed the intended 
response pattern of a non-VARA anist. Each of these respondents also classified themselves as something other 
than an anist, e.g.. museum director or an lawyer, in question 3b. 

These conclusions were reached conservatively. If the respondent proceeded as if he or she had 
answered "yes" to the question "Do you feel you are covered by thal definition?" and no other evidence 
indicated otherwise, the Offic:c inferred a "yes• answer. Three respondents answered in a manner thal implied 
neither answer, and these answen were excluded from bocb the visual anist and non-visual anist sulH:alegories. 
The Office hoped to ciarify the sub-category consisting of visual utists while mainlaining the largest possible 
base. This became increasingly important during the cross-indexing process. when a substantial number of 
multiple question analyses relied on the visual utists sub<ategory. 
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artwork produced less than $10,000 annual gross income, and most derived income from 

other sources. The 955 visual artists instructed to complete part II of the survey were asked: 

Q: In an average year, how much gross income does your art work provide? 

$0-10,000: 73 % $10-25,000: 11 % 
$25-40,000: 53 $40,000+: 43 
none: 33 No response: 4% 

Q: 	 Does sale of your work provide your sole income? 

Yes: 103 No: 873 No response: 4% 

2. 	 Awarenm 

Seventy-three percent of respondents said that before receiving the survey they were 

aware that artists who created certain works of visual art had moral rights in those works. 

Forty-one percent of respondents said that before receiving the survey they were aware that 

moral rights could be waived. Thirty-two percent said that they knew moral rights could be 

waived only by an express written agreement signed by the artist and specifying the work 

and uses of the work to which the waiver applies. Awareness of the waiver provision and 

how it operates under the VARA was greater where a respondent was represented by an 

l!'Cnt or artist's representative, where a respondent's an provided annual gross income 

exceeding $25,000, where a respondent's an provided bis or her sole income, and where an 

artist was commissioned more than fifteen times annually to create works of an. 

Awareness of moral rights was generally greater among anists from those states that 

bad enacted moral rights statutes prior to VARA. However, awareness that VARA rights 
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could be waived in an express written agreement was no greater among anists from those 

states. 

TABLE 2: A\\·areness 

Categ~· or Respondents Awatt or 
Moral 
Rights 

Awan they 
can bt 
wafyed 

Awan 
WaiYtt Must 
bt Written 6 
Express 

it Base. ~ Base" it Base" 

Total respondents 73 1054 41 1046 32 1037 

Those with no representative 70 420 41 417 33 414 

Those represented by an agent or anists · 
representative 

77 148 48 147 42 147 

Those represented by a gallel)· 75 434 40 430 30 427 

Those whose an provides gross income exceeding 
525.0000 annually 

74 90 56 90 45 89 

Those whose an provides gross income less than 
525.000 annually (including no annual income) 

72 820 39 813 31 797 

Those whose an provides their sole income 74 92 48 91 38 89 

Those whose an does not provide their soae 
income 

73 822 40 816 31 811 

Those who have never been conunissioned to 
create a work of an 

74 2S9 37 2S9 28 262 

Those who are annually commissioned to cre11e 
works of an 

72 647 42 641 34 635 

Those who are annually commissioned to create 
more than fifteen works 

72 47 so 46 41 46 

Visual anises residing in swcs with pre-VARA 
moral nam stalUICS 

76 329 40 326 31 322 

Visual anisls residing in swcs with pre-VARA 
moral riglus stalUICS comaining wriucn waiver 
provisions 

75 220 39 218 31 216 

aae exauoes surveys wmcn 010 not • • totbe..-- quesuona... __, __ 

133 

c:\.,W.lfrimlta...U•........ 




3. Frequency of Waiver Clauses 

Seventeen percent of respondents said they had seen contracts containing a clause 

waiving an anist's moral rights in a work of visual an. Seven percent of all respondents 

expressing an opinion said such clauses are routinely included in anists' written contracts. 

Of those respondents who stated that said they had seen moral rights waiver clauses. 13 

percent reponed such clauses are routinely included. 

Twenty percent of respondents said moral rights waiver clauses are included in 

contracts for sales of existing anwork, and 39 percent said they are included in contracts for 

commissioned work. Eight percent of respondents who said they were covered by VARA 

("VARA anists") had waived moral rights, and 23 percent lmew of other anists who had 

been asked to waive moral rights. 

TABLE 3-1: FfWfMtllCJ of Wai11tr Clasts 

Caltgory of Rapondtnls ~ Bast" 

Rtspondtn1s who haw sttn moral riglus waiwr clown 17 1019 

ThoSt aprtssing an opinion who say thal waiwrs art rolllintly inc""1«1 in anists ' COIJlractr 7 489 

ThoSt who haw sttn waiwrs and say they art ro111intly inclwl«I in anists · contracts lJ 177 

Total Rtspondtnls who say waiwrs art rolllintly incbu.l«I in anists' contraas J 1017 

Rapondtn1s who say waiwrs art inc""1«1 in conlracts for sala of aisling anworlc 20 J7J 

VARA Anists who ltavt waive/ moral riglus 8 9'5 

VARA Anists who blow of othn anists that hllvt bttn ask«J to waivt moral riglus 2J 95$ 
MU SllTWJS wlltdl did 1IOI ·-r _ to tM paniOlllJT qw.JllOft oang . 
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Sixty-one percent of respondents who expressed an opinion said oral contracts are 

most common in the art world. and thirty-nine percent said written contracts are most 

common.~=~ 

TA.BU J-2: Fnqutncy of M'ritttn Contracts 

Bast: 75,( 

Rtspondtnts who said oral contracts art most common in tht arr world 61 

4. Effect of Waiver on Artbts' Baqaining Position 

Eight percent of respondents who said they were covered by VARA ("VARA artists") 

reported they would be willing to waive their moral rights in future contracts, and 42 percent 

did not know whether they would be willing to do so. Those who had previously waived 

their moral rights in a signed contract were three times as willing to waive in the future as 

compared to total VARA artists. 

Thirteen percent of VARA artists said they have turned down an offer because the 

contraet included a waiver of moral rights. and 14 percent said they havP. insisted that a 

waiver clause be struck from a contraet before agreeing to sign it. A VARA artist was more 

likely to have turned down an offer including a moral rights waiver and to insist such a 

waiver be struck if he or she was represented by an agent or an artist's representative, the an 

m •anl" moral rights waivers must be wrinen. oral c:ontncts cannot contain effective waivers; it 
follows tbal, if most an contracts are oral. most do DOI include moral rights waivers. 
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produced more than $25,000 annually or provided the anist's sole income, or the anist had 

previously waived moral rights in a signed contract. 

TABLE 4-1: 

Cate,ory of VARA Al'fist Willing to wai•e in 
future 

Ha•e 

"'"'ft/
down offer 

Ha•e insisted 
wai~r be 
strud: 

yes """.,l11ow 

'I % Base" % Base" % Base" 

Total VARA Anisl respondents 8 42 888 13 862 14 869 

Those whose an provides rheir sole income 9 34 90 34 89 30 91 

Those whose an does nol provide their sole income 8 43 781 ll 769 12 1'12 

Those whose an provides gross income exceeding 
$2.5,000 annually 

7 37 89 27 86 33 87 

Those whose an provides gross income less lhan 
$2.5,000 annually 

8 43 779 12 768 12 772 

Those represented by an agent or anists · 
represcnwive 

8 4.5 142 24 144 23 140 

Those represented by a gallery 7 42 410 12 408 1.5 410 

Those wilh no represenwion 9 42 406 14 39.5 12 398 

Those who have waived moral rights in a signed 
contract 

2.5 .59 73 36 77 43 74 

Dase CXCUIOCS surveys WDICD did not - • to me pan1cwar quesuon oemg uwy1.e0. 

Fifty-five percent of VARA anists who expressed an opinion said that in their 

experience a rejection of a request for a waiver of moral rights usually means there will be 

no deal; however, of all VARA artists responding, only 17 pen:em believed a rejection 

would defeat the an sale, and 69 percent said they did not know. 
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Six percent all of responding VARA anist'i said they had been pressured or coerced 

into waiving their moral rights. Of VARA anists who had seen contracts containing moral 

rights waiver clauses. 24 percent said they had been pressured or coerced to waive. 

TABLE 4-2: 

Cat~ory of l-'AIU Artists Tltost Btlini11g 
Rtjtctio11 of waiwr 
rtflltSI lllttUIS 110 dtal 
Yts ••'tho• 

Tltost Pnssurtd 
cotrctd into 
•·afring 

~ ~ Bast ~ Bast 

Total VARA Anists rtspondirig 17 69 857 6 881 

11wst ccprtssing an opinion 55 nla 269 24 144 

71iou who hod .ftm contracts containing moral rights wai\·tr 
CUuLstS 

43 30 144 24 144 

5. Content of Waivm 

Of those respondents who had seen waivers and expressed an opinion regarding the 

following, 60 percent said the waivers they had encountered specifically identified the work 

and the uses of that work to which the waiver applies; 66 percent said the works for which 

waivers were requested were suff1eicntly identified; 46 percent said the uses of the works 

were suff1eicntly identified; 35 percent said contracts contained a separate price for the 

waiver moral rights; and 26 percent said waivers were usually limited in time. 
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TABLE S-1: 


Rtspcndtnrs -...ho had sttn -...an·trs and txprtsstd an opinion as to: 'k Bau· 

'Whtthtr moral righH -...ai\trs tncounttrtd sptc1fical/\ idtnrifitd tht -...orks and usts 
to which .... antr applits 

60 151 

Whtthtr moral rights -...afrtrs tncounttrtd sufficitnr/~· idtntifitd tht -...orks for "Khich 
-...ail'trs art rtqutsrtd 

66 134 

Whtthtr moral nghrs -...ai,·trs tncounrtrtd sufficitnr/_\ idtnrifitd rht usts of tht 
'40rks for -...·hich wafrtrs art rtqutsttd 

46 136 

Whtthtr contracts includt a stparaJt prict for wai,·trs 35 136 

Whtthtr wai,·trs art usually Jimirtd in timt 26 95 
Bast txcludts sun·tys which did not rtspoNJ to tht pamcular qutst1on btmg anaJ')o-:ttJ. ana thost tnar 
rtspondtd "don't kno"' ·or ".'JIA. • 

* 

Of those respondents expressing an opinion. 43 percent said the integrity right was 

waived more often than the attribution right; 34 percent said the attribution right was waived 

more often than the integrity right: and 23 percent said neither right was waived more often than 

the other. 

TABLE S-2: 

Bast: Ill" 

Rtsponllnus who say tht righl to i111tgrity is waiwd mort ofttn 43 

Rapor.dnus -...#w saJ tht righl to attriblltion is wailwl mort ofttn 34 

Rtspo:'lllnus who Sil)" Mithl'r righl is wailwl mort ofttn 23 

" 
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\"I. 	 COPYRIGHT OFFICE Pl"BLIC HEAR~G A.'"D REQl"EST 
FOR co~"IE'.'I 

The Office published a ~otice of Hearing and Request for Puhlic Comment in the Federal 

Register on ~fay :3. 1995. ·=" It anticipated that the hearing would provide an opponunity to 

supplement knowledge of existing practices relating to wai\·ers of moral rights in \'isual an 

gained through the VARA survey. The Office also requested copies of as many visual arts 

contracts as possible. especially those containing wai\'ers. ~=- Specifically. the Copyright Office 

im·ited comments on anists· awareness of \'ARA rights: the extent to which wai\·ers are 

routinely included in anists' contracts: contract specifics. such as the economic effect of a 

waiver in the course of negotiations; bargaining power and other factors anists consider in 

deciding whether to agree to a waiver of moral rights in a contract: experiences in other 

countries: and whether VARA should be amended or modified in any way.~:~ 

A. 	 THE PUBLIC HEARISG 

The public hearing on the effect of the VARA waiver of moral rights provision~ was held 

in the Copyright Office on June 21. 1995. ~~ Participants included a Copyright Offkc panel 

and witnesses grouped into four panels. Panel 1: Gilben Edelson. Administrative Vice President 

5Y> 60 Fed. Reg. 27.329 099S). 


'~ 151. a1 27.3331. 27.332. Sa infD Cb. VII <discussing anisu· contracts). 


5
:1 60 Fed. Reg. • 27.332. 

'~ A complete uanscript summary of the bearing is included as Pan IX of the Appendix. 11 SS. 
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& Counsel. An Dealers Association of America: Rockne Krebs. Anist. Sky Studios: Carol 

Pulin. Director. American Print Alliance: Panel 2: Edward Damich. Professor of Law. George 

Mason University. and Board Member. Washington Area Lawyers for the Ans: Deborah 

Benson. Esq .. Morse. Altman. Dacey & Benson. and Board Member. Massachusetts Volunteer 

Lawyers fort.he Ans: Richard Altman. Esq .. Attorney. New York Volunteer Lawyers for the 

Ans; Panel 3: Dale Lanzone. Director. Cultural and Environmental Affairs Division. General 

Services Administration; Barbara Hoffman. Esq .. General Counsel. College An Association: 

John Koegel. Esq.. Ans Attorney: Panel 4: John J. McGreevy. Esq.. Hughes, Hubbard & 

Reid; John Meade Swing. Anist, the Three J's; John Vcronis, Jr., Anist, the Three J's: Thomas 

Schwanz, Vice President, Hclmslcy-Spcar; Adrian Zuckennan. Esq., Davidoff & Malito. The 

salicm points made at the hearings and in written comments are summarized below. 

An Office panel consisting of Register of Copyrights Marybeth Peters, Acting General 

Counsel Marilyn Kretsinger, and Acting Policy Planning Advisor Charlotte Douglass questioned 

the witnesses. Rcgistc~ Peters noted that a key issue in enacting VARA was whether the moral 

rights of attribution and integrity should be waivablc. Congress expressed concern that waivers 

might be obtained automatically due to anists • unequal bargaining power and asked the 

Copyright Office to study the effect of the waiver provision. The bearing would therefore focus 

on these issues. 
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510 

1. The First Panel 

The first witness was Carol Pulin. Director of the American Print Alliance.~:!<) Pulin 

assened that prinunakers are more rnlnerable to copyright and VARA infringements than are 

other VARA anists. because the public often thinks of prints as mere reproductions. E\'en 

where permission for reproduction is granted. images are frequently modified: overprinting and 

cropping are common.~': Pulin believed that anists hesitate to prosecute VARA violations due 

to tack of economic resources and fear of retaliation. 

Pulin ad\'ocated educating anists about VARA through the Copyright Office. ans groups. 

an magazines and newspapers. An information sheet could be distributed through an schools 

and included in computer software packages used to reproduce or modify pre-existing images. 

She suggested developing a notice. similar to notice of copyright. to indicate whether moral 

rights in a work have been waived. 

The next witness. Gitben Edelson. is Administrative Vice President of the An Dealers 

Association of America. and Chair of the An Law Committee of the Association of the Bar of 

the City of New York. Edelson distinguished between "moveables" (such as paintings. 

drawings. prints) and major commissioned works (such as murals. installations. or monumental 

The American Print Alliance is a nonprofit c:onsonium of printmakn councils reprae:ruinc about duee 

thousand artists. 


rn Register Petcn asked Putin if she thought a license under section 106(1) to reproduce a wort in a 
caulogue might imply certain leeway under the l«tion 106(2) derivMivc worts right. Pulin said the rigbl to 
rcproduc:c a work in a caaalogue was simply thal. and did DOC imply a rigbl to modify or to cra1e funbcr 
worts. such as noucards. to sell• the exhibit. 
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sculpcure). Waivers of moral rights in moveables are not favored or sought by an dealers or 

an lawyers. according to Edelson. He would advise any anise noc to wai\'e rights in a painting. 

In fact. he said. wrinen agreements are rare for such an cransaccions. In concrasc. Edelson 

expected the number of waiver requests for commissioned pennanenc or installed works to 

increase as a result of the widely-publicized decision in Caner v. Helmsley-Spear. Real estate 

builders and developers may want to protect their investments against works chat may be viewed 

negatively by fucure tenants or prospective purchase~. 

Edelson predicted chat repeal of the waiver provision for immoveables. would have an 

adverse effect on an with property owners offering fewer commissions because of their 

unwillingness in some cases to commit to a pennanent struccure. In particular. he predicted a 

chilling effect on lesser-known artists whose work might be perceived as more controversial. 

He asserted chat leasing of artwork for public spaces. rather than permanent installation, could 

increase. 

The third witness. visual artist Rockne Krebs creates works of art with light, such as 

images projected on clouds. Some projects last a number of years and others are ephemeral; 

largely because of his chosen media. of all his works created over the past 2S years, only one 

remains. Nevertheless. he told the panel, he has received two corporate commissions which 

required a waiver. In bodl cases, Krebs negotiated an agrccmcnt that his work could DOl be 

removed for at least five years. Krebs asserted that artists will generally be forced to give up 

their moral rights in exchange for work. 
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2. The Second Panel 

In his statement. Professor Edward J. Damich summarized the features of VARA. 

Damich proposed that the integrity right not be waivable by advance contractual agreement. 

Rather. he believed that the anist should be able to consent to an alteration of the work: but if 

the anist revokes consent before the alteration. the anist should be liable for expenses resulting 

from reliance on the consent. Damich supponed waivability of the attribution right where the 

work is anonymous or a pseudonym is used. or where a work is allered with the consent of the 

author. such that consent to the alteration becomes a condition precedent to enforcement of 

waiver of the attribution right. Finally. he found the ability under VARA of one joint author 

to waive moral rights for all other joint authors to be inconsistent with moral rights theory and 

with the prohibition of transfer of moral rights. nz 

Through her role as a trustee of Massachusetts Volunteer Lawyers for the Arts. Deborah 

Benson. Esq.• of Morse. Altman, Dacey & Benson, panicipated in the interim and final stages 

of the Copyright :. ffice VARA Study. Benson nored that many anists still are unaware of 

VARA. A 1992 survey conducted by Massachusetts VLA revealed that 30 percent of anists 

were aware of VARA; a 1995 survey showed that half of surveyed anists knew of VARA. It 

is therefore too early to measure effects of the waiver provision, she said. 

m Dam;ci1 noted that one way 10 address this problem is for all joint aulhon 10 sign an agreement at the 

OUlSCl. 
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Benson reviewed waiver language from contracts of the City of Seattle. Massachusetts 

Bay Transponation Authority. Massachusetts Highway Depanment. and Los Angeles County 

Transponation Authority. and concluded that anists · moral rights are routinely written out of 

their contracts. She noted that waiver language is beginning to appear in legal treatises and form 

books. 

Richard Altman represented tht.: anists in the first phase of the Caner case. He agreed 

that a distinction should be maintained between moveable an works and works incorporated into 

buildings, and that waiver should be retained for the latter. For moveables, however, Altman 

assened that waivers should be prohibited; lesser-known anists will be asked to waive more 

often than established anists, and anists cannot foresee the value of what is waived. 

3. The Third Panel 

Dale Lanzone manages the federal government· s An and Architecture Program at the 

General Services Administration. Lanzone described GSA an commissions, of which he said 

there are 63 projects in planning stages and 21 anists under contract. Although the anist 

generally retains copyright, the VARA provision~ in section 113 relating to incorporation of an 

in buildings are critical to GSA commissions. VARA rights, as well as building and fire safety 

issues, are taken into account. Lanzone assened that the provisions of sections 106A and l 13(d) 

create a succe~sful balance for all panics involved. 

4. De Fourtb Panel 

144 

c: '"P'flies 'tlfllll:C\rqlon.qr 


Mardi I. 1996 




John McGreevy. Esq .. of Hughes, Hubbard & Reid, represented the artists in Carter v. 

Helmsley-Soear. Inc.m McGreevy predicted waiver becoming standard in any contract 

between artist and building owner. Similarly, between building owners and tenants. he expected 

a standard term requiring tenants to obtain waivers of VARA rights for any artwork installed. 

McGreevy criticized the ability of one jClint author to waive VARA rights for all joint authors. 

He also noted that. partly because the artists retained copyright under their contract. the work 

in Carter was deemed not a work-for-hire, an imponant determination because such works are 

excluded from VARA coverage. 

Art:st Johnny Swing. one of the Three J's in Carter, favored repeal of the waiver 

provision for moveables under section 106A. He recognized the need for the section 113(d) 

waiver provisions, but believed those provisions should be refined to specify the type of 

language required for an effective waiver, as does section 106A. Swing said that if the same 

project were offered to the Three Js today. and a waiver were presented. they would have 

designed the project differently. to be removable and developed on a smaller scale. Swing 

described and displayed photographs of the work installed in the Queens warehouse. In Swing's 

view. such a work had never been done before and probably never would again. 

m At the time of the bearings, the Second Circuit had not yet issued its opinion in the tlllCI case. The 
views exprased by the panel are therefore predicated on the district coun opinion that afforded relief to the 
artists based upon VARA. 
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Swing believed that prohibiting waivers would have a chilling effect to the extent that 

work would have to be predetennined, which he found contradictory to the evolutionary nature 

of creating an. 

Anist John J. Veronis, also one of the Three Js, compared VARA to a guardian angel 

that protected their work in the Caner case. He regretted that the issue pitted artists against 

building owners. because he recognized that panics commission an because they like it. Veronis 

argued that the section 106A waiver is unnecessary, because most patrons do not alter or change 

moveable works, and because it most affects less established anists. He supponed waivability 

under section 113 for works incorporated into buildings. Like Swing, Veronis said that if the 

panics had known of VARA, the anists would have built their project differently. 

Thomas Schwanz, Vice President of Helmsley-Spear, Inc., stated that, for building 

owners or managers, the issue of moral rights in works installed in buildings is in the same 

category as having a hazardous material. He believed that VARA allows a subordinate interest 

to obligate a superior interest, in that a tenant can obligate an owner by installing an anwork. 

Schwanz argued that installation of immoveable an can cause building code violations. Building 

owners will crnunission only moveable, non-site-specific work, or choose plain vanilla lobbies. 

Adrian Zuckerman, Esq. , of Davidoff & Malito, stressed that a tenant who commissions 

an installation on propeny without the owner's consent leaves the owner without recourse under 

VARA. The real estate industry is concerned that a person with a limited inlerest in property 

can give a third pany a greater interest in the propeny. Artists should be required to obtain the 
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owner's consent before installing work. Zuckerman advises real estate owners. not only to 

obtain waivers themselves if installing an. but also to prohibit tenants from installing any 

artwork whatsoever. 

Zuckerman asserted that. as applied in Carter. the law is unconstitutional. He noted that 

both the taking issue and the work for hire issue were on appeal to the U.S. Court of Appeals 

for the Second Circuit. Zuckerman believed VARA as applied in Caner raises a free speech 

issue. in that the unwitting building owner may be forced to display an artwork against his or 

her wishes. He stated that permanent artwork could create building code violations relating to 

sprinkler heads. exit signs. and fire stairs. 

John Koegel. Esq .• an arts attorney and fonner general counsel at New York's Museum 

of Modern Art. asserted that it is still early to measure the effects of the waiver provision, due 

to low awareness of VARA and to the nature of art transactions, which are largely oral and 

informal. Low VARA awareness limits the law's capacity to prevent misunderstandings and 

moral rights infringements and also means \hat artists may unknowingly sign waivers. On the 

other hand, commissioning parties who are unaware of moral rights do not request waivers of 

them. As in ~. therefore, low awareness can benefit artists. Koegel was not opposed to 

waivability so long as waivers must be specific and in writing. After ~. waiver requests 

in contracts for commissioned works will likely increase, Koegel thought, particularly with large 

commissions. Koegel discussed the case involving an installation by anist Judy Pfaff damaged 

at the Denver Art Museum. and wondered whether museums would begin to seek waivers before 
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borrowing such works. He said insurance companies that indemnify museums are reluctant to 

cover infringements of moral rights in damaged works. 

Kcegel did not agree that installed an would cause building code violations because anists 

will work cooperatively ·Nith owners. and courts will give precedence to the governmental 

intt·rest of safety: that issue was reviewed by the district coun in Caner. and no conflict was 

found. Koegel also did not believe building owners would refrain from dealing with anists. and 

noted that the works-incorporated-into-buildings sections are only a small pan of the Visual 

Anists Rights Act. 

8. THE \\'RITIEN COMMENTS 

Wrinen comments were requested to be submitted by July 31. 1995. The Copyright 

Office received six written comments. submitted by anist John Caner; Professor Edward J. 

Damich, George Mason University School of Law; attorney Deborah L. Benson. Morse. 

Altman. Dacey & Benson; Dr. Carol Pulin. Director. American Print Alliance; National 

Endowment for the Ans; and lbeodore Feder. Director. Anists Rights Society.534 

1. Artist John Carter 

In the view of anist John Caner. the peninent question is "who will bear the burden for 

a lack of foresight at the inception of an an commission?" Noting that a site-specific work he 

created with John Swing and John Vcronis was saved from dcmQ1'tion by VARA, Carter wrote 

,,. Com."1lellt Leners may be found in Put VII of the Appendix. from App. aa 21. 
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that "VARA has gone a long way towards showing that in the an world version of divorce coun. 

the anist doesn't always lose the child. "m 

Caner believed the ultimate goal should be advance agreements over the future of 

proposed work.~36 but due to concern that "forced" waivers will become routine. he advocated 

limits on waivability of VARA rights. Non-site-specific works that can be moved without 

destruction should not be susceptible to waiver.~~- One anist should not be able to waive 

VARA rights for all joint authors.~~8 Works should be protected during shon-term exhibit in 

museums and galleries. but waiver should be permitted for dates after the exhibit to prevent an 

anist from forcing an institution permanently to install his or her work. Bankruptcy laws should 

not permit companies to negate obligations under an contracts, since monetary remedies cannot 

compensate for destruction of an anwork. ' 39 Where tenants commission pennanent an 

installations u in Caner v. Helmsley-Spear .Inc. . propeny owners should sign commission 

agreements unless VARA rights are waived. SMJ 

535 Caner Comment Letter; App. Pan VIII, at 21. 

,,. Jd. al 21. 23. 

537 Jd. al 22. 

"' Jd. Autbon ofajoint work are coowners of VARA rights in that work. 17 U.S.C. § 106A(b). A 
waiver of VARA rights made by one such mtbor waives those rights for all such 111tbon. Jd. 11 § 106A(e). 

,,. Caner Comment Lener App., Part VII, 11 22. •Curraidy our work is owned md managed by the 
same panics as it was 11 its inception. Since the names of the companies have changed, no one is bound by the 
apccmmts which were carefully drafted to protect our interests.· Jd. 

5111 Jd. II 22-23. 
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Caner suggested cenain guidelines for VARA operatitm. A Puhlic Commissions Office 

might provide a review period to permit puhlic comment on a permanent exhihit "that somehow 

obstructs a public right. as in the case of Richard Serra· s Tilted Arc. After review. a work 

might then he accorded a kind of landmark status. "~ 1 A standard agreement for private 

commissions dealing with waiver should be developed hy Volunteer Lawyers for the Ans and 

similar groups.~"'= 

2. Professor Edward J. Damich. George '.\fason l'nh·ersih· School of Law 

Professor Edward J. Damich limited his written remarks to two issues: whether moral 

rights should be waivable. and whether VARA should be amended or modified.~~ He 

expressly did not comment on incorporation of an into buildings.~ 

Because VARA covers a narrow range of works and limits infringement of the integrity 

right to intentional acts prejudicial to honor or reputation. Damich believed the integrity right 

should not be contractually waivable in advance.~~ Rather. the anist should be able to give 

5'I hi· at 23. 

"' Damich Comment Letter; App. Pan VIII, at 24. 

~ w. at 2~-26. 
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revocable consent to a specific alteration of her work; the anist could revoke consent hefore the 

alteration. but there would be no liability once the alteration had taken place.~""' 

Misanribution. accepted in publishing as "ghostwriting." is not widely accepted in \'isual 

arts. Damich noted. 5-4" He supponed waivability under \'ARA of the right to claim authorship 

where the anist consents to an alteration.~ or where the work is anonymous or a pseudonym 

is used. because gallery owners might market works of anists they are only willing to handle 

anonymously. such as convicts. 5-4
9 

Damich opposed the provision allowing one joint author to waive rights for all <:)ther i~i.'lt.... 

authors.~~ He assened that consent of every· jOillt autho~ -~hould be required to waive the 

integrity right and that waivers should be from each joint author whose attribution would be 

affected to waive the attribution right. ~~ 1 

'* !51. at 26. The anist would pay for expenses incurred in reliance on the anist's Nnscnt. if rc\'Okcd. 

Id. 


~1 Id. at 28-29. 

soa "The anist may bind hcnelf in advance to continue to be identified as author of the altered work. 

although she can prevent the alterations from occurring by revoking her consent up to the moment before they 

occur. Thus, consent to the alteration becomes a condition precedent to the enfon:ement of the waiver of the 

right of anribution. • J!l. at 29. 


~ Jsl. al 29. 

"° Jd. Damicb found this inconsisteDt, not only with the theory of moral rights, but a!so with VARA 's 

prohibition of mnsfcr of such rights. J!l. 


" 
1 Jd. al JO. 
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3. Deborah L. Benson. Eso.• Boston's Morse. Altman. Daqy & Benson 

Attorney Deborah Benson observed that the ans community remains largely unaware of 

VARA.~~= Benson believed that it is still too early to document the effect of the waiver 

provisions. m 

In Benson's experience. the VARA waiver provisions negate the statute's protections due 

to disparate bargaining power of anists. limited opponunities for commissions. and buyers' 

desire to draft contract language "which is consistent with the law and no greater. "5S4 Because 

· ··- -uie ..Carter. ca5e ha; established a low threshold for qualifying a work as one of recognized 

stature, Benson predicted that removal of most installed works would violate the anist' s right 

of integrity, and that parties who commission an for installation will want to reserve the right 

to remove such works, even if removal results in destruction. m She looked to pre-VARA 

contracts (including some that addressed state moral rights laws) as evidence of the tendency of 

commissioning panics :o obtain "insurance provisions in commission contracts" to "enable them 

m lbis observation WIS based OD IWO surveys conducted by the Massachusetts VLA. In the first, 
cooductcd in 1992, lboUl 70 percent of 22 well~lisbed anists surveyed were unaw• of VARA. Jsl. In the 
second survey, in 199S, lbout SO percent of lbose surveyed were still unaw• of VARA. Jd. The second 
survey consisted of S8 persons (39 anists and 19 anomeys). Letter from Deborah Benson. Esq., IO Muily-.i J. 
Kretsinger, Acting GcneraJ Coumel, U.S. Copyright Office (April 2S, 199S). 

m Bcnson Commcn1 Letter; App. Pan VII, a 3S. 

™ Benson Commau Letter al 34. 

555 Jd.• 36. 
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to avoid violating the law."·~ She discussed contract language that could operate to waive 

moral rights in contracts of the ~1unicipality of Metropolitan Seanle. the Massachusens Bay 

Transponation Authority. the ~fassachusetts Highway Department Temporary Construction Art. 

Project. and the Los Angeles County Metropolitan Transponation Alithority. w 

Anists who receive commissions usually create a work specifically for the space in which 

it will be installed. Benson wrote: yet contracts usually vest all rights with regard to removal of 

the work with the commissioning pany. and there is generally no negotiation over the 

language.~~~ In fact. Benson wrote. anists' moral rights are routinely wrinen out of their 

contracts. To prevent wholesale waiver of rights, she recommended tightening protections and 

narrowing (if not repealing) the waiver provision. but conceded that such modification could 

have a chilling effect on commission of an. ~~9 

556 hl· a1 3S. 

5s- hi· a1 36-37. These an contracts, and Benson's comments on them, are discussed iDlrJ, Cb. VII, notes 
609-21 and accompanying lCltl. 

"' hi· al 37-38. 

"' hi·. 3940. 
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4. Dr. Carol Ptllin. Director. American Print Alliance 

Dr. Carol Pulin presented testirrony on behalf of the American Print Alliance.""'' Putin 

observed that prints have always been vulnerable to copying. ~ 1 but copyright infringement 

now often entails VARA rights violati,,ns as well. because the borrower can so easily modify 

the image before reprinting it.~= Wh~re anists have granted copyright permission for a 

reproduction. they often are surpri!tc;J to find thei:- images modified even if they were not asked 

to waive their VARA rights of attribution and inregrity. ~~ Violations may include 

overprinting. cropping. printing a catalogue title across an image reproduced on a cover. or 

using a detail rather than an entire image.S61 Most anists do not understand their moral rights, 

Pulin wrote. 565 Those that do still do not prosecute, for both economic reasons and fear of 

retaliation. S66 

Pulin suggested increasing educational cffons, induding shon aniclcs and information 

sheets for distribution to an magazines, an schools. design newslcners. and inclusion with 

seo The American Print Alliance is a non-profit consonium of U.S. and Canadian prinunakcrs' councils 
representing about 3,000 anists. Pulin Comment Letter; App. Pan VIII. al 41. 

'61 hf. al 41-42. 

562 Jsl. al 46. 

,., hf. al 42-43. 

,.. Jd. al 43. 


545 Jd. 

,.. Jd. al 43-44. 

154 

~ ~--~!"91· --- ·-·~------....-·-·· c:lwplflla~.vs ..... ----- ~,...
M8rdl l. 1996 --------·­...-..-~· 

http:c:lwplflla~.vs


computer software used to modif~ pre-existing images.,.,_,. She advocated use of a notice to 

indicate which \"AR.\ rights have been waived so that. if such rights have not been waived. the 

public will be able to discern an illegitimate modification of an anist" s image.~ 

5. ~ational Endowment for the Arts 

The ~ational Endowment for the Ans advocated strengthening VAR.\ rights in three 

ways ....... First. because anists must be aware of their rights before they can intelligently waive 

them. S'EA urged the Copyright Office to conduct an education campaign to inform anists. 

purchasers and the general public of VARA rights.~-,, 

Second. ~EA proposed revising the waiver provision to add five additional requirements. 

(1) a specific description of rights proposed for waiver;~~: (l) at least 90 days notice to the 

anist of any proposed modification. removal. or destruction of a work parallel to the VARA 

~tiol'I l 13(d) provisions for works incorporated in buildings: (3) a reasonable opponunity for 

the anists to preserve any wcrk slated for d'!struction: (4) specific additional compensation for 

~- lst al 45. 

~ Sa1ior.al Endowment for the Ans Comment Lener; App. Pan VIII al 48. 

~· hi· al 49. 

ri SEA Comment Letter a1 SO. 
Thus. for example, the contract should DOC provide simply • Anist waives all rights under the Visual 

Anists Rights Act.· 1bc preferred alternative would be: • Anist waives her/bis ri~ts under the Visual 
Artists Rights ~ct. including the legal rights to claim or disclaim IUlbonbip of the work and the right 
to prevent distonion. mutilation or Olbcr modifialion of the work.· 
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indusion of a waiver in a contract and for exercise of the waiver in the event of actual 

modification. removal or destruction; and (5) in the case of a joint work. consent by all joint 

authors for a waiver.~--= 

Third. NEA proposed expanding moral rights under VARA in four ways: ( 1) the law 

should include all visual ans media and eliminate the numerical limitation on editions;~-, 

(2) moral rights should subsist for a tenn equivalent to copyright rather than expire upon the 

artist's death;~~, (3) the integrity right should include the right to complete a work. contrary 

to the district coon ruling in Caner v. Helmsley-Spear. Inc.;~-~ and (4) the Copyright Office 

should examine experience under state moral rights laws. and recommend that the Federal 

government should use such state programs as a model for greater protection of artists than 

exists under VARA. 

6. Dr. Tbeoclore H. Feder, Director, Artists Ripts Society 

Although passage of VARA was ·a step in the right direction.· Artist Rights Society 

(ARS) believed the law falls far shon of nonns envi~ioned by the Berne Convention. In ARS' 

view. the three •most glaring failures· of VARA are: ( 1) VARA rights endure only for life of 

m )51. •SO. 

"' Jsl. (citio& rcsuiction in definition of •wort of visual an· to limilCd editions of 200 copies or fewer). 

,,. Jsl. •SI. 

,.,, NEA oblcl ved tbll m anisl bas die absolule ripe 10 decide when and wbetbcr a wort is c:omplae and 
when and wbecber IO show ii to die public. Jsl. (citing JOHN MERRYMAN cl ALBERT ELSEN, LAW, 
ETHICS AND THE VISUAL ARTS). 
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the author and are not descendible;n (2) the rights apply only to works created on or after 

\'ARA· s effective date. and to works created before that date that were never conveyed by the 

artist to another party; and ( 3> \'ARA ·does not cover printed or broadcast reproductions of the 

works. thus excluding distortions which may appear in magazines. books. or television.·~-­

C. 	 ISSL"ES RAISED IS OFFICE PROCEEDISGS 

Those responding to the Copyright Office Request for Comments through oral and written 

testimony were by no means unanimous in their views. but a few recurring issues were 

addressed. 

1. Lo"· Level of VARA Awarenm 

Some respondents, including attorneys Deborah Benson and John Koegel. asscned that 

the effects of VARA's waiver provisions cannot yet be measured because of the low level of 

VARA awareness among anists and Olhers. Benson stated her survey showed that at least one 

half of visual anists were unaware of VARA. American Print Alliance's Carol Pulin and the 

NEA both called for increased VARA education by the Copyright Office, ans groups. an 

magazines and newspapers; but others, such as attorney Koegel. thought VARA awareness 

would come with time, publicized litigation and word of mouth. 

"' Anisu Ripu Sociay Commau Leucr; App. Pan VUJ, a 53. ARS llalCd tbal Ibis limitalioa 
comndicu Berne an. 61Ui(2), ·wbicb requires the ripu of imqril)' IDd 11tn"butioa IO be ftllimined • lwt 
until the eKpiry of economic ripts. • ARS noced, however, tbal Ill)' preempced SUie moral riabU proceClioa 
would apiD be effective after the artist's deadl llld expinlioa of VARA npas. 

m Jd. 
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2. \\'aiver for '.\fonable Artworks 

The distinction between moveable an works. such as paintings and sculpture. and works 

incorporated into buildings as discussed in section 113. was highlighted at the VARA hearing. 

As noted by An Dealers Association's Gelben Edelson. VARA waivers are rarely 

employed for mm'eable an works because written contracts are rare for an transactions covering 

these works. Waivers for moveables were not favored by an dealers or an lawyers. For 

moveables. the majority of works of visual an addressed in section 106A. several witnesses 

assened that the ability of anists to waive their moral rights should be repealed or modified. 

Anists John Caner. John Veronis and Johnny Swing, and attorney Richard Altman favored 

repeal of waiver at least for moveables. especially if the works were not site specific. Benson 

focused her testimony primarily on installed works and section 113. but she maintained that in 

general. waiver provisions effectively negate the protections of the Visual Anists Rights Act. 

Edelson similarly saw waivers for moveables in general as "highly suspicious," not favored and 

ill-advised. Professor Edward J. Damich. who addressed only section 106A. stated that the 

integrity right should not be capable of being waived by advance contract, but only where an 

artist gives revocable consent to a specific alteration. He assened that the attribution right 

should be able to be waived under some circumstances. 1be National Endowment for the Ans 

proposed revising section 106A's waiver provision with additional requirements. ··:J.:h as a 90­

day waiting period before modification or dcsbuction of a work, ·pan11e1 to• the section 113 
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requirements. John Koegel was not opposed to waiver so long as it must be specific and in 

writing to be effective. 

3. Waiver for \\'orks Incorporated Into Buildina 

Nearly all panicipants expected waivers to increase ior works incorporated into buildings 

following the decision of the U.S. District Coun in Caner v. Helsmsley-Spear. Inc. Of this 

opinion were Edelson, Benson and Koegel, as well as attorney John J. McGreevy. anist Rockne 

Krebs, and Helmsley-Spear Vice-President Thomas Schwanz. In fact, many panicipants 

predicted that waivers would become standard in any contract between an anist and a building 

owner. 

Most panelists affirmed the need for waive· of moral rights for works incorporated into 

buildings. General Services Administration's Dale Lanzone, who believed that VARA 

successfully balances the interests of all panies, called section 113 "critical" to GSA 

commissions. Anorney Alnnan saw the need for waiver for installed works. Anists Veronis 

and Swing would both preserve waiver for section 113, although Swing would refine it to 

specify the type of language required for effective waiver. Professor Damich expressly did not 

address section 113. Attorney Benson stood somewhat alone in urging modification of 

section 113. She would advise a real estate client to obtain a waiver; but for her. the fact that 

most contracts for major commissions will routinely include waivers means that the section 113 

waiver provision should be tightened and nmowed, if not repealed. 

1S9 
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Many panelists believed that repeal of section 113 waiver would result in a chilling effect 

on creation of an. ADA 's Edelson cautioned that. without waiver. real estate owners and 

developers may be unwilling to commit themselves to a pennanent strucrure. Anisi Johnny 

Swing agreed. Although ans anorney Koegel was skeptical. Helmsley-Spear's Schwarz and 

attorney Adrian Zuckennan suggested that. without waiver. "plain va. ·11a lobbies· would be the 

rule. Even Benson. who advocated narrowing or repealing the section 113 waiver provisions. 

conceded that such modification could have a chilling effect on an commissions. 

Nota '"''Y. there may be a chilling effect on an even if building owners have obtained a 

waiver from anists. In other words. now that moral rights have been legislated. there may be 

a chilling effect whether or not waivers are pennitted. Anist Swing reponed that. had the 

panics krniwn of VARA and agreed to a waiver. the Three J's would have undertaken the 

project. but designed it differently and developed it on a smaller scale: Anist Veronis 

agreed. 5~8 Swing. who believed that predetennining a work is contrary to the evolutionary 

nature of creating an. said that there will probably never be anodler work like the one they 

created. Now that VARA exists, ADA's Edelson predicted that leasing of an for public spaces, 

rather than pcnnanent installation, might increase. Benson, too, thought that, even if there is 

no initial intention to destroy a work, lawyers will push for waiver for works in buildings, so 

there may always be a chilling effect on making the work. Finally, the law may most inhibit 

fll On lbe Olber band, one could quc tba, before VARA, lbere was tbe cbilling effect of knowing tba 

lbere ••little to prevent desuuction or modificalioa of one's an wort. 
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the work of young. lesser-known. or avant-garde anists. who attorney Altman not~ will be 

asked to waive more often than established anists. 

4. Other VARA Issues for \\'orks Incorporated Into Buildines 

Other arguments were made with respect to works incorporated into buildings. The 

constitutional "taking" question and related problems were raised by Schwanz and Zuckerman. 

They thought VARA also raised conflicts with building and fire code compliance. Attorney 

Koegel disagreed. citing the district coun opinion in Caner. Where a tenant commissions a 

work, Schwanz and Zuckerman believed the anist should have to get permission of the building 

owner. Anist Caner agreed. unless VARA rights are waived; but others, including Koegel, 

thought this an unrealistic burden for anists. Schwanz and Zuckennan, as well as attorney 

McGreevy, predicted a standard term in leases between tenant and building owner requiring 

tenants to either get waivers or refrain from installing an. 

s. Waiver for Cnmmipioned Works 

1be discussion at the hearing also distinguished moveables from major commissioned 

works in general. If the comments of Edelson, Benson and General Services Administration's 

Dale Lanzone arc illustrative, major commissioned works include large, installed pieces such 

as Richard Serra's ·Tilted Arc" as well as large, govermnent-commissioned works. The 

comments predicted standard waivers in commissions for installed pieces whether or not they 

arc incorponted imo buildings. Because section 113 deals only with works incorponted imo 

buildings, and all other VARA works of visual an arc addressed in section 106A, if waiver is 
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desirable for installed works and ill-advised for moveables. the statute may need to be clarified 

to retain waiver for commissioned works if section I 06A waiver is repealed. A related issue 

is whether removal of a site-specific work. even without damage. would infringe rights of 

integrity or attribution. 

6. Joint Author's Ability to Waive Other Joint Authors' !\foral Ri&hts 

Several panies. including Damich. Attorney McGreevy. Caner. and National Endowment 

for the Arts, argued that one joint author should not be abl: to waive moral rights under VARA 

for all joint authors. Professor Damich argued that consent of every joint author should be 

required to waive the integrity right, and that waiver of the attribution right should necessitate 

the consent of every joint author whose attribution would be affected. 

7. Scope of VARA Protection 

American Print Alliance's Carol Pulin and Anist Rights Society's Theodore H. Feder 

believed that VARA should apply to print or broadcast reproductions of works, thus covering 

distonions in magazines, books, and electronic media. Feder also advocated expanding the 

integrity right to include the right to complete a work. The National Endowment for the Ans 

advocated expansion of VARA to include all visual media. On the other hand, representatives 

of copyright industries opposed broadening the scope of moral rights on grounds that to do so 

would restrict dissemination of copyrighted works and threaten busmess practices. 
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8. \\'ork-for-Hire 

1be work-for-hire doctrine was also discussed. Those witnesses involved in the Caner 

case debated whether the work in Caner should be deemed one for hire but. as several panies 

noted. one aspect of the Caner opinion dealing with work for hire has e\en broader implications. 

Sonnally. the work-for-hire question is decided in order to determine copyright ownership. that 

is. whether the employer or the anist is considered to be the "author" for copyright purposes. 

In a VARA infringement case. the work-for-hire question is decided to determine whether the 

work is even covered by VARA as a "work of visual an" under section 101.~""Q 

9. Other Cooc:ems 

The NEA and Anists Rights Society· s Feder believed the tenn of VARA moral rights 

should endure beyond life of the author to be coextensive with economic rights. Pulin suggested 

a fonnal notice of waiver. similar to copyright notice. Koegel OOlCd the reluctance of insurance 

companies to indemnify propeny owners or anists for damages related to VARA infringements. 

Finally, Pulin observed that anists are reluctant to prosecute VARA rights. for fear of 

retaliation. 

"' Works-for-hire are excluded from the definition of a "work of visual an· and are not covered by 
VARA. 17 U.S.C. I 101 (definitions). 
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VII. \\"Al\"ER PR0\1SIOSS IS ARTISTS' CO!\IRACTS 

This chapter examines the principal parties involved in negotiating art contracts to learn 

who most frequently initiates waivers and reviews examples of waiver of moral rights language 

from art contracts and sample agreements to determine how broadly waivers are drawn and 

whether the specific works and uses are identified as required by VARA. 

A. OVER\'IE\\' OF ART CO!\IRACTS 

The terms ·gallery.· ·dealer. • and ·agent· are often used interchangeably in art 

contracts. but general definitions of each seem to hold true. A gallery is usually the physical 

location where art is sold. Galleries obtain art in many ways. 1bc gallery may acccpl an on 

consignment from the artist. then sell it and retain a percentage (usually 30-60 percent) of the 

sales price. Galleries may purchase works from artists and sell them at a markup. avoiding the 

consignment/commission process. Galleries may purchase an in the ·secondary market• from 

other galleries. dealers and individuals. 1bc anist/gallcry relationship may be exclusive or non­

exclusive (allowing the artist to consign an to other galleries. sell an diRcdy. or wort with 

private dealers and agents).SIO 

In its function a~ exclusive artist rq>resenwive. a gallery is most likely to be involved 

in the waiver of moral rights or the negotiation of copyrigbls, according to Robert Pamer, 

., Lcuer from Robert Pamer. Director of die Visual Anisls llMl Gllleria AllocilliaD, Inc. (VAGA), to 
Jennifer Hall. Aaomcy-Advisor. U.S. Copyripl Office (November 29. 1994), • l. Gllleriea me IOIDCliws 
refemd IO a ·c1ea1m. • Jd. 
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executive dtrec:tor of the Visual Anists and Galleries Association <VAGA). Where the gallery 

sells a work of an to an individual. business. museum or other gallery. it is possible that a 

purchaser could insist that the sale include a wrinen contract in which moral rights are waived. 

~fr. Panzer believes this request is most likely to come from a museum. followed by a business. 

a galler)·. and then an individual. The clause would probably appear as pan of a bill of 

sale.·~: 

"In my view.· writes Panzer. "moral rights waivers will more than likely be initiated by 

the purchaser. The anist is least likely to know about such a wai\'er when the anist allow.; the 

galler)'. dealer or agent to control all aspects of a sale. A good gallery or dealer will notify the 

anist when a purchaser asks for a waiver. "~c 

Dealers. if not synonymous with a gallery. are sometimes called private dealers. Tbe 

private dealer functions as a broker. bringing together buyers and sellers. often for a commission 

or the markup on a sales price. Many dealers who own galleries also sell an in this fashion. 

without displaying the an in a formal manner.sc 

An agent is similar to a dealer who bas arranged with an anist to help sell the anist's 

work. The agem does not have a gallery space, but as with a gallery, a personal relationship 

may develop in which the agenl guides the artist's career. An agent's commission may be less 

Sii Jd.• 2. 
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than a gallery·s commission because the agent has linle overhead from rent. employees. and 

promotional and advenising costs. ~s.& 

The phrase · anist · s representative· is sometimes used to denote the representative of a 

commercial anist. Photographers may be represented by an individual or a stock agency. m 

Agreements between an anist and a dealer are more often oral than wrinen. s8tl One 

of the purposes of the anist gallery relationship is to make the anist visible and establish his or 

her credibility in the an community; it is therefore intense and emotional. because the dealer is 

selling an aspect of the anist"s persona.s8
- Ans anorney Madeleine E. Seltzer recommends 

that such agreements should at least cover the following issues: gallery commission. term of 

agreement. terms of payment and record keeping. exclusivity. control over exhibition style, 

expenses. retail prices. and copyright. ~88 

B. 	 SAMPLE CO!'l.'TRACTS 

1be following excerpts are examples of moral rights waivers from sample an contracts. 

"' Madeleine E. Seltzer. How to Have a Mgpjggful RefMjomhiP Wjtb Your Professiogal: Cboosim a 
Rep.. a Gallm. an Accounypt. a Lawyer. in THE VISUAL ARTISTS MANUAL, 6-7 (Susan A. Grode, ed., 
1984). 

,.. Jsl.• "· 


517 Jsl.• 3. 


- Jd. •4'-6. 

166 

,.,.,lfilll~--­

Mmrdl I. I.. 



1. Simmer On Copyript 

The Nimmer copyright treatise offers comract language that can be used in a commission 

agreement or bill of sale if the visual anist is willing to wah·e moral rights. Simmer notes that 

VARA requires the use of the work to be identified in the waiver~8Q but writes. ·[i]t is 

assumed for present purposes that the primal")· use is as a work of visual an: the statute does not 

require that evel)· use be described in the waiver.-~~· 

In Simmer's sample waiver. Form 28-5 Anist's Waiver Pnder 17 U.S.C. §106A. the 

ani:! acki.owledges the existence of his or her statutory moral rights as described in 17 U.S.C. 

§106A(a) and •tnowingly executes· the waiver. 1be agreement specifies by title the works tt1 

which the waiver applies. and states that the waiver applies to ·any and all applications in which 

either the attribution right or the integrit) right may be implicated. •s91 

Then. with respect to the named works a'ld •for uses enumerated in subparagraph (b) 

above.· the anist: 

hereby expressly and forever waives any and all 
rights arising under 17 U.S.C. §106A, and any 
rights arising under U.S. federal or state law or 
under the laws of any other country that conveys 
rights of the same nature as those conveyed under 

• ~ 17 U.S.C. t 106A (e>t I) <.Such insuwncnt sbml specifically identify tbe wort. and uses of tbal 
wort. to which tbe waiver applies. and the waiver sball awJy only to tbe wort and uses so identified.•). 

,. 6 MELVIU.E 8. NIMMER 8' DAVID NIMMER. NIMMER ON COPYRIGHT f 28.06 (form 28-S). 

167 

C.1..\lila~­

MIRll 1. l... 



17 C.S.C. §106A. or any other type of moral right 
or droit moral. ~9: 

The agreement is signed and dated by the anist. 

2. Publisbin& Law Handbook 

One example of a broad. general wai\'er can be found in the model contract in 

Appendix 4 of Prentice Hall Law & Business The Publishing Law Handbook.~.,~ In the 

·Publishing Work For Hire Agreement.· the anist specifically wai\'cs any and all ·anist's 

rights- he or she may have ·pursuant to any state or federal statutes regarding the material 

purchased by the Publisher and described herein.· The anist authorizes the publisher to identify 

and credit the artist and to usc or authorize usc of the anist·s name and peninent biographical 

data in cormection with advenising or promotion of the material·~ publication. 

3. Campbell's Soug An Contest 

Perhaps inspired by Andy W arbol 's take on the classic American soup can. Campbell's 

Soup Company in 1994 initiated its ·Campbell's An of Soup CoDICSt." 

Under the language in the contest advertisemem. by cmering the comest each emam 

forfeits all rights to the COllleDl of their cnb)' and amvork and the concepts embodied therein. 

All amvort or enttics submitted belong exclusively to Campbell's. and the emam 

unconditionally assigns and transfers to Campben·s all right. title. dere5t and claim in tbe 

fir Jd. 

"" E. GABRIEL PERLE A JOHN TAYLOR WILLIAMS. PRENTICE HALL LAW A BUSINESS 

PUBUSHING LAW HANDBOOK. A-22 (?.d ed. 1992). 
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anwork or entries. Campbell's has the right to use. assign or dispose of the anworks "however 

it sees fit without approval of entrants or any third panies" and the entrant will "havt no rights 

to bring (and covenants not to bring) any claim. action or proceeding against" Campbell's. 

Funher. the contest rules provide. "Entrants have no right of review or approval of how their 

anwork or entries will be used by the sponsor and shall not receive any compensation or credit 

for the use of their anwork or entries. "~9' 

The contest entry fonn contains a moral rights waiver for the anist to sign and date. The 

anist specifies the type of anwork being entered (e.g .• painting. drawing, sculpture, etc.) and 

agrees, "I assign any copyright in my entry to Campbell and waive any rights of attribution. 

If I am submitting this entry on behalf of my minor child, I make these representations on behalf 

of my child and myself. "'95 

4. 	 1986 Arts Commmion Contract with the Municipality of Metropolitan Seattle 
for the Downtown Seattle Transit Project 

In a 1986 Ans Commission Contract with the Municipality of Metropolitan Seattle for 

the Downtown Seattle Transit Project,596 the Seattle metro system agrees not to damage. alter, 

modify. change or substantially relocate the anwort without first conferring with the artist and 

,.. Campbell's Soup Company, Advenisemcnt, "Campbell's 1994 An of Soup Contest• (1994). ~ 


Joshua J. Kaafmm. Esq.• Press Release (Nov. 1994). 


"" w. 
,. Coattact No. CTIFB-86, AgRemmt for Artist Services for lbe Dowmown Saale Transit Project An 


Program Bctwcco lbe Municipality of Meuopolitan SeaaJe IDd (Anist). 
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obtaining the anist"s prior written approval. The contract goes on to provide. however. that 

notwithstanding ~" anisf<= ;efusal to provide tor Metro·s failure to obtaim such approval. the 

~1etro Council may remove the work. if a designated ans committee so recommends. The anist 

has a right of first refusal to purchase the work. if the work stands alone and is not integrated 

into a larger piece and can be removed without expense to Metro: the anist also has the right 

to have his or her name removed from the an and installed plaque.~.,­

"This type of language in a commission agreement today would operate as a waiver.· 

writes attorney Deborah Benson of Boston·s Morse. Altman. Dacey & Benson. "Nothing in this 

contract prevents the removal of the work by the commissioning pany. even if removal results 

in the alteration. modification or even the complete destruction of the anwork. -~98 

S. ~lmachusetts Ba)· Transportation Authority "Arts-on-the-Line" Pro&ram 

Contracts between anists and the Massachusetts Bay Transponation Authority for its 

"Ans-on-the-Line" program~99 gi\·e the MBTA the right to remove the anwork from display; 

if the work cannot be moved without mutilation or destruction. then the artist has the right to 

remove such elements of the work as may be salvaged without damage to the propeny. 

,.... Jsl. § 98 (I H3). 


,.. Benson Comment Leuer; App. Pan VIII. al 36-37. 


"' Anomey Benson writes tbal die Massacbuscus syRrm's program 9belpcd sa naional IUllldards for 

iDcorporaling an inlo mass transit facilities.· )st. • 37. 
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Most of the Ans-on-the-Line contracts are pre-VARA and track the language of the 

Massachusetts An Preservation Act: that act provides that moral rights in a work of fine an that 

cannot be removed from a building without substantial defacement. mutilation. alteration or 

destruction of the work are ·automatically waived· unless expressly reserved in a recorded 

instrument. 600 A sample MBT A contract from April 1991 contains the following language: 

... The MDT A agrees that it will not intentionally 
destroy. damage. alter. modify. or change the work 
in any way. If an alteration should occur. then the 
work shall no longer be represented as the work of 
the Anist without written permission. MBT A 
agrees to reasonably assure that the work will be 
properly maintained and protected. This does not 
preclude MBT A·s right to move the work of an or 
to remove it from display. provided that if any pan 
of the anwork is moved from the site without the 
consent of the Anist. then it will no longer be 
represented as the Anist's work. If the work cannot 
be moved without mutilation or destruction. the 
Anist has the right to remove such clements of the 
anwork as may be salvaged without damage to the 
propeny. 601 

6. Mrsedn•tts Hipwav Depu1mcnt TmHM!AD' CoastnlCtion Arts Project 

• Jd. In anorney ~·s expesicoc:c, artists who receive public commissions usually aaest 1bat their 
piece is aaled specifically for tbe sp-=c in wbic:b ii will be imWJc:d and Iba removal usually results in 
delUuction of tbe work M ii wa designed IO appear. Yet govemmcm commissions usually do DOC afford m 
opponuniay for tbe lltisl and commissionina party ao clilcuss tbe work's removal if. for example, die buildiq is 
•aom down. if lbe public dislikes tbe work, or if tbe work is unsafe or cmlCS a public bamd or ,.,isanc:c. • Jll. 

• MBTA Coaaact widl Artist for Flbricalioa md Supervision of 1naa11moa I 23.C • 7 (April 3, 1991). 
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The objective of the Anery Ans Program·s Temporary Construction Ans Project6'': 

is to bring visual interest to the construction barrier surrounding the demolition of an A&P 

Building in South Boston . .,.,; Cnder the agreement. the contractor designs and creates images 

to be transferred to up to 50 panels. transfers the images to the panels and supervises their 

mounting. among other duties.ti("' In anomey Benson·s view. because the panels are 

"removable" and "temporary.· the Highway Depamnent is entitled under the contract to 

·destroy· the artwork. tll:~ 

7. Los An&des County !\letropolitan Transportation Authority Contract 

A 1994 commission agreement with the Los Angeles County Metropolitan Transponation 

Authority permits removal of the anwork at the sole discretion of the Transponation Authority. 

even when such removal may subject the work to physical defacement or other modification. 

Massachusetts Ans Attorney Deborah Benson sees this as 00 the most sweeping waiver 

language ... because the artist waives all rights under the California Preservation Act and VARA. 

·Wl'.ile this language may not meet the technical requirements of VARA. because it is arguably 

Massachusetts Highway Department, Ccntnl Anery (1-93)fTmmd (1-90) Project. Tec:bnical Services 
Coolract No. 9416S-T·281, ROICI T~ Construction Ans Project (June 13, 19!U), Issued by 
Becbtel!Panons Brincterboff (81PB), Managemmt Consultan1 to the Massacbuscus Hipawr/ Dcpanmem. 

.., )sl. • Elbibit D ••Scope of Services; f 1.0. 

• Jsl. I 2.0 . 


., Bcmon Commem Lcuer; App. Pan VIII. • 38. 
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overbroad. it clearly documents the commissioning panies intent to require the anist to give up 

his or her moral rights and to insure against a claim for violation of these rights. "fJO"' 

The Los Angeles contract language is as follows: 

The panies agree that subsequent to installation of the 
Anwork. USG or the AUTHORITY may. at is sole discretion. 
remove the Anwork from the Project or move the Anwork to any 
location at any time even though such removal or movement may 
subject the Anwork to physical defacement, mutilation, alteration. 
distonion, or destruction or other modification. The Anist 
specifically agrees to waive as against USG and the AUTHORITY. 
and any and all of their respective successors in interest, any rights 
which the Anist may have under California Civil Code Section 
987. et seQ. , or under Federal Code sections 17 USC 106A and 17 
USC 113 and agrees that under no circumstances will title to the 
Anwork reven to the Artist, his heirs. legatees, assignees or 
personal representative. <i"f7 

8. 	 General Services Aclminisntion Public Buildina Service Contract for 
Artist's Services 

Under the standard GSA contract, the anist detennines the public building an project's 

anistic expression and design "subject to its acceptability to the Government," perfonns services, 

and furnishes all supplies, materials and equipment.6()1 The contract contains the following 

waiver or modification of VARA rights: 

[F]or purposes of section 603 of the Visual Anists Rights 
Act of 1990, 17 U.S.A. 106A, the Govermnent and the Anist will 

"" C,ontract, Loi AJl&eles County Meuopolitan Tnnsporution Authority, Art. IX(B) ll 12 (1~4). 

• General Services Adminisullion Public Buildinp Service Comm for Artist's Services I B.1.1. 
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mutually agree upon a definition of the work of an which will 
include the significant characteristics salient to its meaning. Only 
the significant characteristics so agreed upon will be subject to the 
protection of section 603 against any intentional distonion. 
mutilation. or other modification of the work. or against any 
intentional or grossly negligent destruction of the work. The Anist 
agrees to waiver of protection to all other aspects and uses of the 
work pursuant to section 603( e). 'ffl 

Copyright in the work belongs to the anist. but the work becomes "sole propeny of the 

United States Government subject to the provisions of the Visual Anists Rights Act of 

1990. "610 The Government is responsible for maintenance and preservation of the work, 611 

but has the right to make alterations to the building. grounds, approaches and appunenances. 

again subject to the contract's moral rights provisions. 61 ~ 

9. Philadelphia Convention Center Installation 

Arts attorney John Koegel submitted the following contract language from his client· s 

contract for an an installation in the Philadelphia Convention Center. The contract provides: 

7.2 Consent and Waiver 
The Anist consents to the installation of the 

Work in the Convention Center and the Anist and 
the Authority acknowledge that installation of the 
Work may subject the Work to destruction, 
distonion, mutilation or other modification by 

1119 Jsl. I 8.1.4. 

610 Jsl. I G.1.1. 

611 Jst. I 8.1.6. 

612 Jst. I G .1.2. 
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---

reason of its removal and that pursuant to Section 
113 (d)(i) of Title 17 of the t·nited States Code. the 
rights conferred on the Anist by paragraphs ( 21 and 
(3) of Section 106(AHal of said Title shall not apply 
and are hereoy waived by the Anise. Authority 
agrees to make e\'ery effon not to damage. destroy. 
diston. mutilate or in any way modify the Work in 
the process of such remo\'al. ~i' 

10. 'foral Ri&hts Wah·er Letter Agreement 

One anist submitted a May 9. 1995. letter agreement to wai\'c VARA rights. The letter 

was physically attached to a photocopy of the statute itself and stated the following: 

Dear 

This confinns that I ha\'e read the attached act. 
I agree to waive all of my rights under this law known as the 
Visual Anists Rights Act ("VARA"). 
This applies to all work commenced since December. 1994 and in 
the future for several buildings. including one known as 

Manhattan; and a second building known as-----• 
... in Long Island City. Queens. 

Sincerely. 

__Manhattan Avenue. 

New York 614 


61 
) Conlract for lnslallalion in Philadelphia Conven1ion Cen1er for AniSl Judy Pfaff § 7 .2 (January 3, 


1994) (submiucd by attorney John Koegel). 


6
" Submiucd 10 lhe Office 11 public hearing (June 21. 199S). 
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615 

11. Krebs Agreements for Public Art 

Anist Rockne Krebs submined the copyright provisions of three contracts for public an 

installations that required a waiver of moral rights and VARA. 61 ~ In two of the contracts. 

Krebs retained copyright but limited the commissioning panics' "preservation responsibilities" 

to five years. In the third. he and the owners each received 50 percent ownership of the 

copyright. 616 

The first contract is "designed to maintain the anistic integrity and authenticity of the 

An" and requires the commissioning party to "protect and maintain the Work against the ravages 

of time. vandalism and the elements for a minimum period of five years." The contract states 

that its obligations: 

supersede those defined by the California An Preservation Act, 
and the federal Visual Anists Rights Act of 1990 in terms of the 
longevity of the an. Janss\TYS and the Anist agree to a five year 
minimum period of operation for the art. After the minimum 
period if Janss\ TYS has questions about the value to themselves of 
continued operation of the art, these questions will be reviewed 
with the Anists.617 

In the second contract, the artist agrees to waive cenain rights under the California moral 

rights statute and "any rights which Anist may have...under the V~ Anists' Rights Act of 

Letter from Rockne Krebs, Anist, to Marilyn Kretsiqer, Acting Genenl Counsel, U.S. Copyript 
Office (June 21, 1995). 
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1990. "~:· but the panies "agree that physical alteration or destruction or the nonoperation of 

the Anwork may be detrimental to Anise's reputation." In lieu of the state or federal moral 

rights statutes. the panies agree that in the event the owner proposes "major alteration or 

destruction of the work" or its removal the owner will provide the anist with at least 30 days· 

prior \Hinen notice.'-': 9 

In the third Krebs contract. the anist transfers SO percent of the copyright to the owner 

and agrees to the following waiver: 

Anist acknowledges that the Anwork is being installed in and 
around various fountains and that the tiles comprising the Anwork may 
be subject to destruction. distonion. mutilation or other modification if 
Owner finds it necessary or desirable to remove, relocate. alter or modify 
the fountains or to remove the Anwork from the fountains. In addition, 
both panies agree that subsequent to installation of the Anwork Owner 
may. at it sole discretion. move the Anwork to any location at any time 
and may restrict or modify public access in any way, even though such 
movement may subject the Anwork to greater risk of physical defacement, 
mutilation, alteration or destruction. Anist therefore specifically agrees 
to waive as against Owner, and any and all of its respective successors in 
interest, any rights which Anist may have under California Civil Code 
Section 987, et ss:q. and under the Visual Anists' Rights Act of 
1990. •620 

611 Jd.• s . 


... Jd. 


620 Jd. II 8-9. 
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12. Helmsln-Spear Tenant A&reement 

Finall~. pursuant to its experience with the Three Js in its Queens warehouse. Helmsley-

Spear. Inc .. submitteu sample language for a new pro\' is ion to be included in lease agreements 

with potential tenants. The company·s standard lease will now include language such as or 

similar to the following: 

\·isual Artists· Rights Act. Tenant agrees that it 
will not install any work of an subject to the Visual 
Anists· Rights Act of 1990 t17 C.S.C. 101 et seq.) 

without first obtaining a wai\'er. satisfactOf)' to the 
Landlord. from the anise of his or her rights under 
such Act. Tenant shall ha\'e no right to install an 
on the Premises without first obtaining such wai\'er 
and any work of an installed without such waiver 
shall be deemed a trespass. removable by the 
Landlord upon one day·s notice.~ 1 

Because the majority of an transactions are achieved by oral agreements. most individual 

artists ha\'e linle experience "ith \'ARA waivers. Waivers contracts are employed most often 

for commissi(lned works and for the purchase of major works of fine an. Anists representatives 

and purchasers are most likely to be involved in negotiating waivers. According to one 

respondent, among purchasers. museums are most likely to request waivers. followed by 

businesses. galleries and indi\·iduals. 

Waiver contracts listed in legal forms books identify the wort by title and suggest brold 

waivers of the attribution and inlegrity right. with Nimmer·s form providing for waiver of 
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VARA rights. as well as rights afforded by U.S. federal or state law and moral rights granted 

by the Iau:s of any other country. 

Of the contracts submitted as examples. one provides for unconditional transfer of all 

rights to the company. Most preserve the artist's integrity rights. but give the purchaser the 

right to remove the work. sometimes giving the anist first rights to purchase or remove the work 

when removal might damage it. Purchasers in these laner contracts were municipalities. states. 

or the federal government. 

Sample agreements submitted by two individual artists varied greatly in the specificity 

of their terms. The first identified the works by the names of the buildings for which they were 

created. and simply waived all VARA rights for worts commenced since December 1994 for 

those buildings. 

Two other agreements. submitted by a well-known artist. obligated the commissioning 

party to certain preservation responsibilities for a five-year period. 1be second waives state and 

federal moral rights but provides for notification to the anist before any major alteration or 

destruction of the work and before its ranoval. 1be third agn:emem involving this anist 

similarly waives state and federal moral rights laws and gives the purchaser express rights to 

relocate or remove the anwork and to restrict or modify public access to it. 

Finally, the lease submitted by a building managemeta company provides that the tenam 

will not inslall any work covered by VARA without obtaiDina a waiver ofall VARA rigbls from 

the artist. 
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Too few contracts were received to permit any sweeping conclusions. From this limited 

sample. however. it seems that waiver language is typically broad. even that suggested in legal 

forms books. Public entities seem to be more vigilant than private commissioning panies in 

protecting anists · anribution rights: integrity rights are typically conditioned upon the 

commissioning pany's right to remove the work. Sometimes the purchaser's removal right is 

subject to the anist"s right to purchase or remove the work. 
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\'Ill. RECO~BIE~l>ATIOS OF THE REGISTER Of 
COPYRIGHTS 

Congress' intent in enacting \'ARA m 1990 was to strengthen the extant domemc 

protection that visual anists enjoyed through state legislation. through the Lanham Act. anJ 

through judicial decisions involving theories of copyright. unfair competition. defamation. 

invasion of privacy and breach of contract. 

Congress had reviewed these protections in 1988. and deemed them sufficient to enable 

the United States to enter the international Berne Convention and to comply with its Anicle 

6 lfil. That Anicle gi\·es authors the right to claim authorship of their works and to object to 

any distonion. mutilation. or modification of their works that would prejudice their honor or 

reputation. 

In 1990. however. Congress augmented the above-mentioned forms of protection by 

providing authors of narrowly defined works of visual art with a single. uniform body of federal 

law protecting the limited moral rights of attribution and integrity. This protection. which 

applies to worts created after VARA 's effective date, lasts for the author's lifetime or for that 

of the last surviving author of a joint work. 

VARA allowed the newly created moral rights to be waived by a signed. written 

agRCIDCDl specifying the work and the precise uses to which the waiver applies, but Congress 

asked the Copyright Office to study the waiver provision's operation and to assess whether 

anists were being coerced as a result of their unequal bupining power to waive their statutory 
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moral rights. The House Repon accompanying VARA stated. ·The Comminee intends to ensure 

that lhe waiver provisions serve to facilitate current practices while not eviscerating the 

protections provided by the proposed law."~ Congress· direction to the Office specified the 

focus of the Office study: 

It is irnponant ... for the Congress to know whethe:­
wah·ers are being automatically obtained in every 
case involving a covered work of visual an. 
whether any imbalance in the economic bargaining 
power of the panics serves to compel anists to 
waive their rights. and whether the parties are 
properly adhering to the strict rules governing 
waivers.~ 

The Office conducted extensive research to respond to this congressional directive. After 

submitting its Interim Repon in 1992. the Office reviewed earlier legislative efforts to enact 

federal moral rights protection and state legislation enacted both before and after VARA. Of 

ten states that have legislated moral rights-type protection. none has included a waiver provision. 

Protection is also afforded through state contract and ton law. through the federal Lanham Act. 

and through selected ponions of the federal Copyright Act. including provisions proleCting the 

right to make derivative works and pans of the compulsory license provision to make 

pbonorecords of musical compositions. 

m H.R. Rep. No. Sl4. IOlst Coq.. 2d Sess. 22 (1990). 


m Jd. 
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The srudy also reviewed the development and execution of moral rights in foreign 

countries. panicularly those adhering to the Berne Convention. The Convention requires that 

members provide a minimum level of moral rights protection to assure an author·s right to claim 

authorship of his or her work and to object to any modification of the work that would prejudice 

his honor or reputation. but leaves implementation of these provisions to individual member 

nations. The laws of foreign nations vary in their scope of moral rights protection. and even 

the most protective or restrictive laws may be tempered by coun interpretation. None of the 

laws reviewed. except those of the United Kingdom and Canada, contains express waiver 

provisions. In both the United Kingdom and Canada, the rights of paternity and integrity may 

be waived by a wrinen instrument. 

The Office's review of moral rights in United States case law revealed only one case. 

Caner v. Helmsley-Spear. Inc .. that accorded protection under VARA. On appeal. the Circuit 

Coun in that case found that the sculprure in question was a work made for hire. and thus 

removed the case from the ambit of VARA prntection. Thus, there has been little guidance on 

the interpretation of VARA. 

Against this research framework, the Office conducted a survey and held a public hearing 

to acquire first-hand knowledge from anists, artists' representatives and buyers about art 

transactions, VARA awareness, and the panies' contractual experience with waiver. More than 

1000 persons filed written survey responses, im:luding 9SS visual artists from 47 states and the 

District of Columbia. The survey produced a wealth of infonnation relevant to the inquiry. It 
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was augmented by responses to the Office· s published request for oral and wrinen comments. 

The public hearing pennined the Office to question members of panels representing artists. 

artists' representatives. academics. and property owners. Finally. the Office examined 12 

sample contracts containing waiver provisions. to assess to what degree each specifically 

identified the work and the uses to which waiver applied. as required by VARA. 

The Office study revealed rnme unique characteristics of United States moral rights laws. 

For example. employment for hire is a key component in United States law. Because works 

made for hire are outside the scope of VARA. some works of domestic authors are removed 

from the umbrella of moral r'.ghts protection. Similarly, United States law is unusual in 

including a waiver provision. ·.be Office's conclusions and recommendations arc presented 

below. 

A. VARA's L'\IPACT ON ARTISTS' BARG~1NG POWER 

The Office's public heariI.g and the comments elicited a predictably broad spectrum of 

opinion on the effectiveness of VARA and the impact of its waiver provisions. The operation 

of the waiver provision is so far somewhat ephemeral. The Office rcpon shows that the vast 

majority of artists do not have a written contract for commission of their visual an worts. 

Because most sales are unaccompanied by a written agreement and because VARA requires that 

waivers be in the fonn of signed written agreements that specify the work and the uses of the 

wort to which the waiver applies, relatively few waivers exist. More fundamcmlly, written 
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and oral testimony solicited by the Office revealed that many anists (panicularly those earning 

less than SI0.000 annually from sale of an) and an consumers are unaware of federal statutory 

moral rights. and are panicularly unaware of VARA·s waiver provisions. When advised of the 

possibility of waiving moral rights. no clear opinion emerged from either anists or users as to 

whether the existence or abolition of waiver might have a chilling effect on anists' employment. 

Some respondents argued that absent a waiver. users would not contract for the creation of major 

works of visual arts. Others opined that the statutory presence of a possible waiver forces 

anists. by their need for employment. to waive their moral rights. 

In both cases. the opinions were often based on reasoned assumptions rather than 

empirical evidence. Anists earning more than $25 ,000 a1U1ually from their an works and those 

represented by agents or dealers had the most experience with waivers. The experiences 

documented showed th4t nearly one-quaner of responding anists knew of anists who had been 

asked to waive their moral rights, and that thineen percent of responding anists had refused 

contracts because they included \\'aivers. Of those responding anists who expressed an opinion, 

about half believed that rejection of the waiver would abon the deal. 

B. VARA AWARENESS 

Several panicipants in the Office's public bearing and comment period asserted that it 

is too early to measure the effects of waiver given the low level of VARA awareness. Clearly, 

no assessment of the impact of VARA's waiver provisions is valid unless affected parties are 
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knowledgeable about their rights and responsibilities. The Office attempted to educate anists 

and purchasers by including a synopsis of VARA rights in its survey. by disseminating the 

survey widely thrcugh ans organizations. state an councils, volunteer lawyers for the ans, and 

an schools, and by mailing it to an lawyers, agents, dealers, associations, and those who work 

with visual anists. The Office also panicipated in seminars that addressed anists' rights issues. 

and prepared an anicle explaining VARA. which it distributed to ans organizations. to an 

publications, and on the Internet. 

Despite these educational effons, however. because individual anists often are not 

members of an organized arts community. many remain unaware of their legal rights. The 

Office suggests that further VARA education is needed. The Office will develop a VARA fact 

sheet to be distributed in response to public inquiries, and will continue to include discussion of 

VARA's provisions in public speeches and seminars. The Copyright Office encourages the arts 

community to take funher measures to infonn individuals about VARA rights and 

responsibilities. These efforts should include anicles in critical an journals, distribution of 

infonnation at an fain, and inclusion of VARA infonnation in an school curricula. Until 

educational effons succeed in raising the an community's consciousness about VARA rights. 

assessments of the impact of VARA's monl rights waiver provisions will necessarily be 

inconclusive. 

C. SPECinCrrY OF CONTRACT LANGUAGE 

186 

c:\wp1fillla~.­
NIR:lll ..... 



0 

Another focus of the Office inquiry was whether language in an contracts waiving moral 

rights is specific enough to satisfy requirements of the statute. Under section 106A(e), VARA 

rights may be waived if the author expressly agrees to the waiver in a written instrument that 

specifically identifies "the work, and uses of that work, to which the waiver applies, and the 

waiver shall apply only to the work and uses so identified. "624 

What exactly did Congress mandate by requiring the contract to identify specifically the 

"uses" of the work to which the waiver applies? The House Repon merely echoes the statutory 

language, adding only that "The bill does not permit blanket waivers. "625 The resulL~ of the 

Copyright Office survey on this question were inconclusive. Only 32 percent of all respondents 

knew moral rights can be waived only by an express signed agreement that specifics the work 

and uses of the work to which the waiver applies. Only 17 percent of respondents had seen an 

contracts containing a moral rights waiver, and of those respondents who had seen waivers and 

expressed an opinion, only 46 percent responded that the uses of the works were sutriciently 

identified, and 66· percent reponed the waivers they had seen specifically identified thr. work to 

which the waiver applies. 

The Office also considered whether contracts submitted in response to its public inquiry 

were sutriciently clear. The Campbell's Soup contest language, for example, gave Campbell's 

the right to use or dispose of artworks u it sees fit. Entrants gave up all •rights to bring...any 

17 U.S.C. f 106A(e). 


m H.R. Rep. No. 514, lOlst Cong., 2d Seu. 19 (1990). 
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claim. action or proceeding against" the soup company. and agreed that they had "no right of 

rt:view or appro\'al of how their anwork or entries will be used" and "waive any rights of 

attribution." Does this language satisfy the statute or is it a blanket waiver? 

Some contracts for installation in a specific location. such as that of the Massachusetts 

Bay Transportation "Ans-on-the-Lil'll:" project and Los Angeles County Metropolitan 

Transportation Authority. seem to be more in accord with Congress· intent in that they follow 

the statutory scheme of section l 13(d) by waiving certain integrity rights if damage ~r 

modification is nec~ssary to rem'Jve the work but assuring the attribution right. The Philadelphia 

Convention Center contract guarantees best effons not to damage the work. but acknowledges 

that installation and removal may cause damage; and the artist waives the integrity right with 

respect to the installation. The GSA contract takes a different approach. attempting to !imit by 

agreement those characteristics of the work subject to protections of the VARA integrity right. 

and the anist agrees to waive protection for all other aspects and uses of the work. 

Perhaps most troubling on this point is the waiver of moral rights language proposed in 

the Nimmer on Cwyri&ht treatise. The Nimmer treatise acknowledges the VARA requirement 

but states, ·it is assumed for present purposes that the primary use is as a work of visual an; 

the statute does not require that every use be described in the waiver. •626 Because waiving 

moral rights in a work of visual an for use of the work as a work of visual an seems somewhat 

611 6 MELVILLE B. NIMMER It DAVID NIMMER, NIMMER ON COPYRIGHT f28.06 (Form 28-S). 
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circuitous. the question becomes whether the statutory requirement of specificity is vague. The 

Copyright Office recommends that Congress consider clarifying the statute to indicace more 

directly what it intended by requiring that waiveability specifically identify the uses to which 

waiver applies. 

D. MODIFICATIOS OR REPEAL OF WAIVER 

A consensus developed at the public hearing and in written testimony that waivability is 

necessary for works incorporated into buildings. Individual anists and representatives of ans 

organizations, as well as property owners, maintained that to repeal waiver for works 

incorporated into buildings would have a chilling effect on anistic production because property 

owners would be unwilling to commit to installation of a permanent stNCture if they could not 

secure a waiver of the artist's moral rights. Property owners further argued that tenants should 

not be able to commit building owners to moral rights obligations with respect to installed 

works. 1be Office endorses these consensus views and agrees that section 113(d)'s waiver 

provisions should be reWncd. It seems that any problems incurred as a result of a tenam 

conttacting for installation of art works in a building could be avoided by coDb'ICIUal agreemeDIS 

between the landlord and tenam, and that no modification of section 113 is needed at this time. 

A near consemus WIS voiced by artists and their represemativcs, IS well as one 

1eldemic, but was not shared by property owners or their lawyers, on the need for modification 

of section 106A's waiver provision. Proponems argued that artists who create movable worts 
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of an. et category that includes the bulk of visual ans works. should enjoy absolute moral rights 

that are not subject to waiver. Professor Damich argued. with respect to moveables. that one 

should not be able to waive the integrity right by advance contract. but only to modify it by the 

anist's revocable consent to a specific alteration. He funher argued that the attribution right 

should be capable of waiver for some works, sue·. as anonymous works. pseudonymous works. 

or works altered with the author's consent. As mentioned above. these opinions were generally 

based upon reason or upon the belief that the concept of waiver is an anathema to the principle 

of moral rights. and that anists' weaker bargaining position relative to buyers renders them 

unable in practical tenns to refuse to waive their moral rights. 

The Office was u11Able to detennine whether the equities as between anist and buyer were 

any different from those existing when VARA was enacted. No contractual evidence or case 

law guidance was adduced to indicate whether modification of the waiver provisions. for 

example. to eliminate waiver for all but non-moveable an (where the commissioning pany 

arguably has a justifiable interest in controlling the work). would strengthen anists' bargaining 

power or negatively affect their employmem or earnings. There was no evidence that galleries 

are refusing to sell works without waiven. Nor could the Office assess from available sources 

whether modification or abolition of waiver would affect esrablishcd anists to the same degree 

as lesser-known anists, although the Office survey did reveal that artists who earned more than 

$2S.OOO from their art and those who were represented by an agent were most likely to refuse 

or modify comracts that contained waiver clauses. 
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Because most contracts for sale of moveable art are oral and thus cannot include a valid 

waiver. perhaps no legislative change on waivability for moveables is warranted at this time. 

Anists who contract orally for sale of their works enjoy all moral rights accorded by VARA. 

with no possibility of waiver. Unless written contracts for moveables become more prevalent. 

VARA will at least have strengthened artists· rights in the letter of the law. If Congress 

considers abolishing waivability for one or both moral rights in moveable works. however. it 

should consider whether installed works that are not incorporated into a building. such as site-

specific works, major commissioned works, and large government commissions should continue 

to be subject to waiver even if other moveables are not. Abolishing waivers for these works, 

in the view of some witnesses, would lessen buyers' willingness to contract for their production. 

If waiver is retained for moveable works, the Office suggests that Congress consider 

amending section 106A to parallel section l 13(d)(2) to assure creators of all statutory works of 

visual an the right within a specified period to remove or pay for removal of their works before 

the work are to be destroyed or mutilated. By so doing, anists' integrity rights would be 

strengthened without abolishing purchasers' statutory rights to secure a waiver. 
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E. JOIST ALTHORS' WAIVER 


Under section 106A(b). the authors of a joint work of visual an are co-owners of the 

moral rights conferred by VARA in that work. Section 106A( e )(1) authorizes an author of a 

joint work to waive moral rights for all joint authors. A point of near consensus in the public 

proceedings, voiced by anists' representatives and one academic, was that joint authors should 

not have this statutory power to waive moral rights for their co-authors. Professor Damich. for 

example, argued that the provision contravenes the spirit of moral rights and the statutory 

prohibition on transfer of those rights. 

Nimmer's treatise on copyright, noting that joint authors of a work of visual an are 

tenants in common, states that the provision permitting joint authors to waive moral rights for 

the whole makes "some sense" with respect to waivers of the integrity right, but maintains that 

"it makes little sense to apply [the] provision to waivers of the attribution right ... "627 

The Copyright Office believes the present statutory ability under VARA permitting one 

joint author to waive moral rights of other joint authors, although undoubtedly designed to 

parallel joint authors' economic rights, seems an unnecessary derogation of moral rights. The 

Office suggests that Congress amend this provision to provide that no joint author may waive 

another's statutory moral rights without the written consent of each joint author whose rights 

would be affected. 

617 2 MELVJLI.E B. NIMMER It DAVID NIMMER, NIMMER ON COPYRIGHT fl.21(8). 
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F. OTHER ISSL'ES 

A plethora of other issues emerged at the Office's public proceedings. None evoked a 

consensus and all seemed beyond the scope of the Office's mandate. The issues included 

recommendations to extend the scope of VARA to cover all works of visual ans and to protect 

covered works against di~tonions in print and broadcast reproductions and in books. magazines 

and on-line media. One witness suggested adopting a formal notice of waiver. similar to the 

notice of copyright. to advise the public when waivers have been granted. The Office would 

oppose any such formality as contrary to the Berne Convention and potentially damaging to 

anists' interests as a possible public invitation to modify the work. Section 113(d)(3) provides 

for some notice to the public by establishing a VARA registry in the Copyright Office to permit 

authors of works of visual an incorporated into buildings to record their identities and addresses 

and to allow building owners to record evidence of their efforts to comply with section 113 's 

notification before removal requirements. Since 1991, only one entry has been submitted to this 

registry. 1be Office will include information on this anists' registry in the VARA information 

sheet it will prepare for distribution to the public. 

Others suggested that duration of VARA rights be made coextensive with the term of 

copyright. rather than expiring at the artist's death. One witness argued that the integrity right 

should be expanded to include the right to complete a work. Building owners assencd that 

VARA rights amowwed to an uncomtitutional •taking• and might conflict with building and fiR 

codes. 
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1bese and other issues presented by the commentators are all imponant, but in many 

cases the arguments were aired in the Congressional hearings on VARA; Congress' decision is 

embodied in the present starute and the Office deems these issues to be beyond the scope of this 

study. Given the widespread lack of knowledge in the anistic community about moral rights, 

the low level of contractual experience with waivers, and the absence of judicial guidance on 

VARA interpretation, Congress may decide lo reexamine the impact of waiver of moral rights 

and other related policy issues at some future time. It may then consider whether these other 

issues warrant further deliberation. 
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~ 106A. Rights of certain authors to attribution and integrity 
a ?.· -~-=-~ !" .\:--:-::.:::· :: '-1.-.: !\;=: 1?.::-~ -5·-.:o:ec: :•:, ~t-c::0n 1117 a:·Hi 

.:­
0!-:;::o::-:.·it-:-:: )f :~e 0:-xc:-..;5:\·e r.g!:~s pr0\·:ded :n ~ec::•:r. l1)t). :he a:.i:h•)r 

:· a ·.\·•.,rk -:ir· •:sua: ar.­
shail have :he r.gh:­

1 
.\ :o e!aim authorship of :hat ·.i;ork. ar.d 
B :o pre\"ent :he 'Jse of his or her name as :he au:i':or -:;fan·; 

.., c1rk •Jf ·.-1sual art which he or she did not create: · 
2 shall have the nght to pre\·ent the use oi h:s or her name as :he 

author •)f :he work of \':sual art in :he e\'ent of a distortion. mutilation. 
•)r 0ther modification of the work which would be prejudicial :o his or 
her honor or reputation; and 

·31 subject ti) the limitations set forth in section 113Cdl. shall have 
:he nght­

' Al to prevent ar.y intentional distortion. mutilation. or other 
modification of that work which would be prejudicial to his or her 
honor or reputation. and any intentional distortion, mutilation. or 
modification of that work is a \'iolation of that right. and 

•Bl to pre\'ent any destruction of a work of recognized stature. 
and any intentional or grossly negligent destruction of that work is 
a \'iolation of that right. 

1 bl ScoPE ASO EXERCISE or RtGHTS.-Only the author of a work of 
\·isual art has the rights conferred by subsection <a> in that work. 
whether or not the author is the copyright o"-ner. The authors of a joint 
work of \'isual art are coowners of the rights conferred by subsection Ca> 
in that work. 

Ccl ExcEPTtoss.~l> The modification of a work of ,;sual art which is 
a result of the passage of time or the inherent nature of the materials 
is not a distortion, mutilation. or other modification described in subsec­
:ion <a><3HA>. 

·A new section 106A wu adcMd by the Viaual Artiau Richta Act or 1990. Pub. L. 
101-650. 104 Stat. 5128. The act 1ta&e1 that. pnerally. 1t 11 to take eff9Ct aut months 
after the date or ita en-ctment. that is. aiz months after December 1. 1990. and that 
the r1rht1 crHted by MCt1on 106A shall appl1 to--111 works created before such 
effecll\'t date bat title to wluch baa not. u of such effective date, been traufen'ld 
from the author. and <2> works cr..tecl on or after such effective date. but shall not 
apply to any destnlCllon. da1ton1on. mut1lat1on. or other modificataon tu described 1n 
1ect1on 106AlaN31) o( any work which occurnd befon aucb effective date. 



COPYRIGHT LAW OF THE t"~ITED 3T.UE5 

·) T!-.e rnodificat10n of a work of \·isual art wh:ch is a result Jf ::on­
~er·•at:on. or of the public presen:a:1on. :ncluding :ighung and piace­
ment. of the work is not a destrnct:on. dis:or.ion. mutilation. or other 
mod1ficat1on descn bed m subsection 'a 113 1 i.lnless :he modification is 
~aused by gross negligence. 

·;3 1 T~e rights described in paragraphs 1 1 i and 121 of subsection 'a 1 

5~all not a~ply :o any reproduction. depiction. por!rayal. or other use 
•)t a work in. upon. or in any connection w1th any item described in 

subparagraph 1.-\J or iBJ of the definition of "work of visual art" ;n 
section 101. and any such reproduction. depiction. portrayal. or other 
use of a ·4·ork is not a destruction. distortion. mutilation. or other 
modification described in paragraph (3) of subsection (a). 
1d> Dl'RATIOS or RIGHTS.- (1) With respect to works of visual art 

created on or after the effective date set forth in section 61()(a) of the 
Visual Arti!t.9 Right.! Act of 1990, the rights conferred by sublection la> 
shall endure for a term consisting of the life of the author. 

<2> With respect to works of visual art created before the effective 
date set forth in section 610<a> of the V11ual Artiata Right.I Act of 1990, 
but title to which hu not, as of such effective date, been transferred 
from the author, the righta conferred by subsection (a) shall be coex­
tensive with. and shall expire at the same time u. the npta conferred 
by section 106. 

<3> In the cue of a joint work prepared by two or more authon, the 
rights conferred by subeection (a) shall endure for a tenn consisting 
of the life of the lut IW"Yivinl author. 

(4) All terms of the npta conferred by subeection (a) nm to the end 
of the calendar year in which they would otherwiae expire. 
<e> TRA."'ISFEa A.'fD WAIVEL~l) The ripta conferred by subeection <a> 

may not be transferred, but thoee riptl may be waived if the author 
expreuly qreea to such waiver in a written inltrument Biped by the 
author. Such instrument shall speciftcally identify the work, and uses of 
that work, to which the waiver applies, and the waiver shall apply only 
to the work and UHS so identifted. In the cue of a joint work prepared 
by two or mon authors, a waiver of righta under this parasraph made 
by one such author waives such riptl for all such authon. 

<2> Ownenhip of the rilbta conferred by subeection (a) with respect 
to a work of visual art is distinct from ownership of any copy of that 
work, or of a copyript or any exclusive npt under a copyript in that 
work. Tranlfer of ownership of any copy of a work of visual art, or of 
a copyrisht or any exclusive right under a copyript, shall not consti­
tute a waiver of the righta conferred by subeection {a). Except u may 
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:) 

: : :-.t-;.\·:5e ~e agreed by :he author :n a '-'Tlt:en ir.strument 5:g:ied bv 
:~.e a·.;:~·:·r. a ·.,·a;•;er of :he rights conferred by subsection a' w::h 
re~pect :.) a ·.1.·ork jf \·:sual al'! shall not cons:it·Jte a :ransfer of own­
er5h;p ·)f any copy of :hat work. or of 0w1:ersh10 of a copynght or of 
any exc:~s1ve r.ght :.rnder a copyright :n :hat work. 

3 



?a:-: :-ex: s 

-




t U3. Scope of ezcluaiv• ripu iJa pictorial, srapllic, and 
9C\llptunl worb1 

1d)(1) In a case in which­
(A> a work of visual art hu been incorporated in or made part of 

a building in such a way that removing the work from the building 
will cause the destruction, distortion, multilation, or other modiftca­
tion of the work u described in se<.tion 106A(a)(3), and 

<8) the author conaented to the installation of the work in the 
building either before the effective date set forth in section 610(a) 
of the V1Sual Artist.a Ripta Aet of 1990, or in a written insuument 
executed on or aft.er such effective date that ia siped by t.he owner 
of the buildina and the author and that speci11e1 that inltallation of 
the work may subject the work to deatruction, diatortion, mutilation. 
or other modillcatioa, by re11on of ita remoftl, 

then the ripta conferred by ~ (2) wl (3) of MCticm 108A(a) 
shall not apply. 

C2) If tbe owner of a buiJcHns wilble to remo•• a wen of..aaft 
which ii a part of lucb baiMlna anrl wbida CID be NIDOftd from the 
buildin1 without tile deetnetioa, dittortioB. amJtDetiaa, GI' otbefi 
modifL:etion of the work M dwrlbld ia leCdDll lOIA(a)(I), the 
author'• ripta wider......,.,... (I) and {I) of wtkm lOIA(a) lblll 
apply unh11 

CA> the owner bM ..... a dilla-t, pod faitla att1 p witboat 
11l«lll to nadfJ tbl mt.IMlr of tile OW'lm"I iatmdld ldkm ....... 
the work of Yilual .., .. 

CB> the owner did prottde -* natiel in •rltia& aad the s--a 
10 notifted filled, wttlda IO claJI .... ....mn, -=la DGticl, eitblr 
to NIDOY8 tile wft .. to paJ' llr ita r.....a. 

For purpOMI of mbFm+• <A>. aa __.IMO be Pl'• llDld to haft 
ma a dillpnt, pod IJlitla .ua •4A to 118d DGClel if tile .....-_. 
notice bJ....... llllil to ta._._at tM moet wt ..W.111 olthe 
author tba& WM,..-. wltll tbe 11...,_ ol CopJrilld:a,..... to 
parllNph Cl). Ifthe wwk ta ......t 1& tbe eqmm oftile_._ title 
to that ,.,, of tbe ............ to be ia tile mtllac 

(3) Tbe ....... of CopJripll 111111 ........ .,...o1.-... 
whenby aay __.ofa wwllolYilml aft that Im bela ._,..... 
in • IDlde ,.rt of a ........ _, ....... Im or w W.li&J IDd 
....... witll tM CopJriP& om..,,.. ............ ......... 

pra..... andll'wldclaUJ ......... ..,............. 

10 recorded, ud pneedm• -- wldcla Oftll'I of baiJdlap 1DaJ 
neord witla tbe CopJriPt Oftlel mdwl of their .... to comply 
with tbil .U.aetha. 

-,.... ~--llJ .._•a ....... ...._ ...... Mflim. ,._ l.101· 

flO. 106 llM. ... 1111. llJI. ........... • tM......, F 'I .. (4). 
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to CODtncUI ,....Uy a•U'I of the Pf'!m91GM 
of the law puq lnlfll'l'Y ud l'nntNDae 
:--ibta to 111dMln? To wbat ntnt 11 lllJ 
f1.l11n of i:oetrK' lanpqe to mmDall 
w1.ven due to lack of 11.Dowltdp about lb. 
new LI-' 

3 How IP9C!c 11'1 the caa!NCllT An t.be 
worka lllf!igauly ldaulled' Aft the 1IMf 

part:c:Wari)' 1duuhd'P 
4. 0o tao. wbo lilCl&l'I WI!"" a.ail 

t.o:m or 11'1 wasftn llCW'ld ...,,.,. u 
:.'Ullll'UC9 pobc:Mar 
s W\11 wdie ratio of attnbutxm wanwn 

to •1JV1l'I of die "'911 of mtasntff An 
Wll\'tft .,,. far UU.CC waft to bl 
l~ted Ill baii+np ptoporWtltiy
srwat• !MD waiwn for ota. ......, 

I. ID wtaat !midi of oae"'9dl .,. "9J9W!'I 
1:ichul.ad caatNCU far Nie of die w'llft of 

art: for...,,,.._ •._.,,• ac • 
waft .. U't ...... .a-......, An die 
••~~laa.eTDo ...... a.daJ 
~ ... forwatYWdiaMbmc' 

' Wbat II tbe ecaDOllllC eflect ol die 
1x.i1*08 of I WIJftr Ill I CDDll'Kt! 0o.ae die 
Wll¥9' bnal • ..,.,... pnae? II die pnce of 
the waft ar otMr dual """• pd for ..1119 
a~dy iow9' tau tbe ..n.t prlCI 
W!llll ..... II DOC IDClad.ad? 

& 0oee tbil uu.c'I 9Jql9neo&a ar f'IDOaWll" 

bawe U1J etlect ac die pr11 1ca abaem. or 
c.arva ol 1 waiwr ID• oacnctT Wbat .t11e1? 

.. Do die .... fKSOn dlat h'n = 
~· .. ClllOlll ... ..,,,. ~ .. 
attrtbdcm ud la"l"IJ 18'1 ca di.air 
doaatnr llD •• i.to 0-. oactNctl? 
\~~,~,....... ... 


cr.11111"' .... ,.u.......--.. 


111-.. ..... W&IYU19tMu11111tl Mll!ta' 
l\. Do publac CDD!nctl dlf!ff ir. UM t11t11'\: 

or Uftlft of-·- offerwd 111 CCTl!NCU W'.!..". 
•nia•f 

Copin of all commen11 ~ct1\'fll -......; 
be evwble for public inapecoon anc 
COPfllll betwen tbe bolaW of l.30 a.:: 
and 4 p.m.. Mondly tbroqh Fnday. 1:1 

room 401. Jamee Mac4iaon Memonal 
Bwldma. ubruy of Co~u. Fini 
Street ud Independence Avmue SE.. 
W•ahu\stoll. DC. 

De•l-'-11&...0... 
~llfeop,n,h• 
[n DK. •t»M ru.d M-C. a.45u11 

~- ......4 

"Error: lme should rad; 

·-g. Doa lhe anasl.s upmence or nllOWTI• 


' 
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:i::es:-. : :-.e :: • a:-•. 

-... - -~;::-.e . -- :-e a ·•e •• ­
'2S:a::.:..s~.e: a:-::.s: a:-.: s:"'.".e:::e 
:ie::. :ies ::-.e _, ··-··: _........ 
::a:.::: :.::;s se·:e:-a: s~a::er 
;: :.'!:es a::::i se:.: :::-.e~ .&& !:r a 
s·~s:a::::.a: 

As :~e ar::.s:. v=~ ~ay ~ave 

~:..;~:s :~ese s~:~a:~=~s ·~.der 
.S. ::~yr:;~: :aw. 

:!:e ·::..s~a: Ar::.s:s R:..;~:s Ac: 
: ~:;: ',';.JU. ;:.·.:es ar: :.sts 

···:r:.C:.::g .:..:'. =er:a~~ ~ed!a :~e 
r:;~:s =~ :~:egr!~Y a~d pa:e~~:y 

:~e:.r ~er~. =~~eqr:.:y :.s :~e 
:-:.;~: := ~reve~: a::era::.:n or 
"'."~::..a::.=~ :f y:~r work. 
?a:er~:.:y :.s :~e r:gh: :o :.a:.~ 
a~=~=~s~:.r :r :: refase ~o 
::e::::!y y:~rse:! w:.:h a work '' 

~as ceen ~cd:.f ied against yo~r 
·•:..s~es. 

7~ese so-ca::ed •moral rights• 
were adopted from the European 
s;·s:e!Tt of intel:ec:tual property 
:aw. 7hey differ from the more 
econc~:.: or property-based rights
:f :rad:.t1onal ~.s. copyright 
:aw. cut were added after th• 
~~:.:ed States adhered in 1989 to 
an inte~aticnal treaty cal:ed 
:he BetT.e Convention for the 
r~::ec::..:~ ~f ~i:erary and 
A:--::..s::..: iicrk•. 

... - .a~:. ;a:e:-~:.:y ;:-a~:e:i • r-•..J"'\ 

:i:::::.·: .o::--:.s -- ;a:..:-.. ::.:-.= 
;:_:.;::~:-'! ;::-:~:-a~:.~; 

'!X:-.:=:.::.::-. ;::-.:::;:-a;::-.:,.· ::-~::~i 

:i s:.~;:.'! ::::~ a s:.;~~i 

a:-::.s: 
:~a:a;:-ee-e:-.: s;:~::..::es :~.e ···= =~ a:-.:: .:.se - & :::e . ·-. -­···==-< ···- -·· 

==~;:ess •as ==~=e:~e= :~a: 
::~:ra::~a: ::eg::::..a::..:::s. a:-::s:s· 
:.:..;!':: :::e :-eq--...;:..:-e:: as ~ -:.a::e:- -' 
==~=se wa;.~e ::.ese :-:.;:.:s. a~:: 
as~ed ::.e ::pyr:.;:.: :~!:..:e 

==~=~~: a s:~:y =~ :~e ex:e~~ 
w:.~::. ~:.s~a: ar::.s:s wa;.~e :he;.r 
~era. :-:..gr.:s. ~~e s:~dy :..s =~e 
::ngress ::n :e=e~~er :;;5_ 

~ .. ..has ,. .... ::qe::.er a 
survey for ar::.sts. ar: ;r:ups. 
:awyers. agents. dea:ers, and 
:thers who vork with v:.s~a: 
ar::.sts. :f you are :~:eres:ed 
•~ partic:pat•~g. p:ease res~:~d 
:o :he survey ac:ompar.y:.~q =~:.• 
ar:ic:e or contact :he =~~~=e •-· 
a :opy. 

......Address ;.nquir:.es _..,. 

VARA Waiver Study 

:~pyright '3C/:.it 

P.O. Box '70400 
Southwest Staticn 
Washing~on, ~.:. '=:'4 
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EfTect of Waiver Provisions on Artists 
Covered by the Visual Artists Rights Act: 

l".S. Copyright omce Survey 

Purpose and Instructions: 

The \"1sual Artists Rights Act 1V..\RA1of1990 gives the author of a ·.,.-ork of,·1sual ut. as Jefined in tht: A.:t. 
the r:ghts ._,f .1ru1t>utwn 'right to receive name .;:redm and integnry 1 nghr to prevent Jistoruon 0f .,.ork 1 These are 
;umeumes referred to 1S moral rights · ~ 17 L" S.C §§IOI and 106A 1reproduced lln page six of this suf'·e~ 1 

In prepanng a repon for Congress. we need to determine how audlcrs of works of · ,·1sual an· arc affected ~· 
the waiver pro,·1s1ons in \.'ARA. This survey is desianed to elicu infomwion on those effetts. The sur•ey has fo1.: 
puts All parucipmu should answer Pans I lDd Ill. Only VARA visual arnsu. u defined below. need to ms•er 
Pan II Part IV 1s for my additional comments lDd is opuonaJ. Please check lbc appropnarc response or responses or 
.;:omplete your answer in lbc space provided. l'nJess olberwise directed. please return your survey no later than Jmuary 
IS. 199S. ro VARA Waiver Study. Copynpt GC. l&R. P 0 Box 70400. Southwest S~tion. Washington. D C ~0024 

Thanlt you for your paruc1pauon. 

PAltT I 

Before re1:eivi111 this survey. were you aware t'l&I anisu wbo created cenain visual works ~ moral 
rights 1n works of visual an? 

____.cs 	 ____no, 

2. 	 Before reccivinl Ibis survey. were you aware dW tbete npa can be waived? Sn 17 U S.C. 
f 106A(e) (reproduced OD pap 6). 

____no _____,cs 

b. 	 Were you aware dW ao anise ~ waive tbae npa only by an eitpRSS. wriaen qreemcnt 
siped by 1be anisl. specifyiDI lbe wort aad UICI of 1be wort IO which 1be waiver applies" 

_____,cs 	 ____no 

3. 	 This survey UICI lbe 11er111 ·visual anisl. ro refer ID an IWbor of a "wort of visual an· u defined by 

17 u.s.c. 1101. (Ja cleftnilion below al - I.) 

a. 	 Do you Cal you are covered by dW deftailioD? 

____,no----* 
b. 	 If you .. DOI covered by dW deftailioD. wbll is your COlmC1iOD ID 1be an world? 

____nrorator ___.an bia>rian 

____an lawyer ___,anisl wbo crea111 worts DOI covered by VARA 

odler(specify)~~~~~~~~~~~~~~~~~~-

111• an Ml a Yllml 8ltlll • ...... Im VA&,\. ..... 11 .. Pllt mef IM 9"ef. 

AvAAA ~....a umc 11 om wlilD c.-s a ....... draw... ,..., ~or tall pllalDtnp'r .... for e&lubmoe '*""" 111 

a Sllllle 'ot'Y or 1.....a edlDDll of 200C4JllllSorfewer11111 allo - m omr Cl9lll •om• 17 li S.C 1101 iaP'P 61 

•· • • ···,-.s s • fl' · ste~9a"' :~ ;;9i.i- ..,~ 
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PART 0 
Visual artists should answer thew questions. 

What ~pc 0i utWorlt do you .;reate l 

____.pamung ___mil phcto ___Jra1aomg 

----sprint ___s.:ulprure ___0:her 

5 In "hat state do you reside' 

6 Has your art been euubned outside your resident state' 

_____.ves ____no 

b If yes. where., 

7 Are you represented by an agent. artist.~· represcnguve. or 1atlery" 

___anagem ___an utisu· represcncative 

___a 1aJlery ___no represcncative 

8. In an average year. bow much 1rou IDCOme does your an worlt provide? 

___S0-10.000 ___S10.000-2.S.OOO 

___S25.000-S.O.OOO ____S.0.000+ 

none 

9. Does sale of your wort provide your sole income? 

__yes _no 

10. a. Have you ever waived your ripll to aaribulioD or imtrilY iD a siped tomract" 

___-Jyes ___no ___don't know 

b. If you wwered yes. appro.U...ly bow maay times? 

___l-5 ___6-15 ___over 15 

t. For wbll ream ban you waiYed lbesc ripa? (Cbect as many mpome1 as apply.) 

---'°· piD elpOIUft 

---'°· piD favor wida someom _romlbasale 

Olber ~ ftU ia) ______________________ 

11. 	 a. Have yOll ever aarmd down an o«er became lbe tomract tOlllaiaed a waiver ofmoral riPts? 

___.-.lyes ____.no 

~· ~ ~ ·~~er-s s.,, •'1 ~ 
ltC~~ :3 :~ ....... 
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... Hi'e you ever 1nsmed Wl 1 w11ver .:lause l:'C suuck :'rom .i ~0nu1.:t !°'ek're .1grcc:ng '.c "~:i 
1t' 

____no------''cs 

~ In your experience. Jocs re1ecuon of 1 request for "·a1\·er uf these rights usu1ll~ :ne.ir. :..~e!"e 
""111 be no duP 

_____.'lieS ____no ____.:!on·t koov. 

Hi,·e yoJ ever been pressured or coc:rccd mro """ll'lni your morll nghL .n .i ""0rk' 

____,·cs ____no 
b. If yes. bow"------------------------- ­

13. 	 Appro~imarcly bow often arc you commissioned to create l work clCh ycu" 

____never ____l ·5 times 

____6-15 times ____more dwl 15 times 

14. 	 Approximately bow maay of rbote commiuiom included waiver requem? 

_____none ___leu lbaa half 

_____about half ___more lban half 

15. 	 Of lbe waiver requesa melllioaed in quaUoa t•. ll'PfOlimllely bow maay waivers did you grant" 

____aom ___las dau half 


____about half ___more dau half 


16. 	 Would you be wiltiDa to waive lbac moral ripD in ftalure COlllnCU? ______... ____no ____c1oa·11mow 

17. 	 If you wwered ya iD quea:ioa 16, iD wbll pa.erjcw would you be wiltiDa to waive cbcsc ripu~ 
(CbecJt u 1111111 n111a•1 u lpply). 

____.., receive lddilioaal moaey----'°pill ellpOM'e 

----'°pill faYOr wida --- ----'° maa a sa1e 

Odllr U*m ftU ia> ____________________ 

ti. a. 

____no _____.ya 

1-5 	 6-15 16 udover 

3 
12 



___ 

PARTW 

All participams sbouJcl aaswtt lbne quesdoes. 


1 _to produce 1 ~ommm1oncd v.ork t- __to purchue 1 work 

J __to represenr u 1gen1 or Juler 

e __to represent u 1nomcy __other g __none 

:o Hi\·e ~ou seen ~y .;onu1cts llat .::onwn 1 c11usc waivmg moral ngh' an a •·ork of \·1su1l ut' 

____,es ____no 
: 1 	 The la.. requires that 111 artist expressly aaree to a ..aiver by s1grung 1 v.·mtcn agreement that 

spcc1tkally 1dennfies the work and the mes of that work lO ..tuch lbe ..aiver applies Are the wuHr 
provisions mat you have encouncered JD wrinen contracu specific in this reaard" 

_____,·es 	 ____no ____don't 1cno.. 

a. 	 Are lbe wwlu for wlticb waiven are requcsled sufficiendy idemificd" 

____no _____.ves 	 ___don't know ____ru 

b. 	 Are tbc - of tbe worts sufficindy idclllifiecr. 

____cs ____no 	 ___don't know _____Dia 

22. 	 la your cxpcrieau. if a~ comaim a waiver provilioll. is dmc a scpara pra for 1iv1J11 up 
tbctc npa? 

____no 	 ____NIA
----•cs 

23. 	 Does tbe ·an work witb waiver" •ll for more money lbla tbe ·an work wi1boul waiver"? 

_____.ves ____no ____NIA 

24. 	 Whal kind of comncu are IDOll commoa iD me an world? 


____wriala ____oral 
 ____doD't •• 

25. 	 la YCRll' upailla. ue WliYers of moral ripll roulilllly included iD uiilll' wriaen coanct1? 

____,.m ____.no ___doD.'t lmow 

•. 	 For Illa of uillir.. anwork? 


_____yes 
 ____., 	 N./A 

____,.m 	 ____.no --~NIA 

:·,. - ...:.-~s swr~ ~ 
~tet.-.itr Zl :~-~ .... , 
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r)ther ~Jr.tracts •ple.uc spcc1fy1 --------------------- ­

In~. ·ur ~'rerie:ice. Joes reJecuon of a request for waiver c1f these rights usuall,. mean :here ·.i.111 "e 
:ic1 Je.il' 

_____\C~ _____no ____Jen l le.no,. 

:s .\re 11.aners usua11,. lim1teJ ;n time' 

----~\CS 
_____no ____Jon t It.no,. 

:9 \re ·.i. a1 \ ers requested more l'requemJ,_ for 1A.orlc.s to t'C ansulled or 1m:orporated into t-u1ldangs uan 
thc:y are for '4orks eu1er 10 mo~·e' : 

----~\CS 
_____no ____don't k.no'4 

30 ls one right e g . the right to attr1buuon or the right to mtegnry. waived more often than the vther' 

_____attr1buuon _____mtegriry 

_____neither ____don't know 

PART IV 

31 Please anc;lude any additional commcnu on die issues iddrcucd in Ibis survey or add information to 
your iDSwcr to any of the above questions. 

\'ARA 'omaun 5'*111 pcovlllOftl m-. ., wort UICOf1IOll9ll - a ........ --.. • worll's _.al adler would '81111 1a 

.scsauc;aon or IDOddiaaon or 11 l«>"mllll by u ....... lleftwllll dll 111111 ..a dll llualdllll ow... Jll-..ui 17 CS C ti 13141 


:~... ,. ·•9!t'"•s s.-r.e1 : 
:te!tri)e"' :: : ;:: - . ,... , 
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PERTL'"E~I SECTIO~S OF \lSl'AL ARTISTS RIGHTS ACT OF 1990 


1: t.S.C. t 101. Definition of 'isual an 
.\ 1!.0rk ,,i \ISUill ut" IS··· 

. l · .l pamung. JraYtmg. print 0r s.;ulprure. n1sung :n a single ~l·p~. •n a limited ed1t1on <'i ;:oo ~,'pie~ c'r 
:e,,,.er :hat ue signed .lnd cJnsccut1\el~ numt-cred t-~ :.ie author. 0r. :n the ~asc of a s.;ulprure. :n multiple ~.ist . 
• .lf\ed. 0r fabricated s.;ulpcures 0f ;:OQ 0r fc.,.cr that .ll'C .;onsc.;;U[l\Cl~ numbered b~ the .lUthOr and bear :he: 
;1gn.irure ,)r ,,thcr 1dent1f) mg mark 0f the author. or 

: · .1 mil phN0graph1c image produced for cu11b1t1on purposes 0nl~. c:usunir in a single .;on that 1s signed 
~~ the .luthcr. 0r m •limited edition 0f :oo .;op1es 0r feYter that are signed and c0nsccut1\CI~ numbered b~ the 
auth0r 

A 11oork 0f \·1sual art does not include--­
' A 1111 an:. poster. map. globe. chart. techrucal drawing. Jiagram. model. applied art. mouon p1crure 0r other 

Jud:o' 1sual 11o·ork. book. magazine. ne,••spaper. periodical. ~u base. e lectroruc informauon ser..-1ce. e lectr0m.; 
pubhcauon. or s1m1lar publicauon; 

1111 any merchandising item or adverus1ng. promouonal. descnpuve. covering. or packaging material or 
.;onu1ner; 

111i1 any poruon or part of any item described in clause (i\ or Iii); 

18 I any work made for :re; or 

1C\ any work not subject to copyr11h1 protection under Ibis title. 


17 t:.S.C. I lOtA. Rilbtl of grtlip •udlon 19 acg1lpuliog yt1 '•"'1'! ™9pl 'lrlMa> 
Ill RIGKTS OF ATl'IUBlTION "-'1> l"n'EGRITY.-- Subject to section 107 m:1 i:ldependenl of tbe 

exclusive rights provided in secuon 106. the aul:hor of a work of visual an­
1 l I stWI have the n&ht-

IAI to claim aul:horsbip of dlat work. and 
18) to prevent the use of bis or her name u the audlor of any work of visual an whicta iJc or sbc did 

not creaae; 
12) stWl have the ripa to prevent rbc use of bis or her name u the aul:hor of rbc work visual an 1n the 

event of a distortion. mutilalion. or other modification of rbc work which would be prejudicial to his 
or her honor or repuwion; and 

13) subject to rbc limitations set fonb in section l l3(d). shall have the ript ­
' Al to prevent any imcmioaal distortion. muolatioa. or ocber modification of dial work which would 
be prejudicial to bis or her honor or reputation. and any inlenlional distortion. muolation. or modification of 
NI work is a violation of dlat ript. and 
18) to prevent any demuclioa of a wort of m:opized swurc. and any intentional or 1rossly nc1li1en1 
dcsaruction of thaa work is a violalioa of dw riPI(. I 

Ct) TltA.'iSFER A.~ WAIVER 
( l I The ripas coafemd by ~lion (a) may noc be aramferrcd, ~.:: :bole rips may be waived if the 

author upressly acrecs ID IUdl a waiver in a wriaen lDSWIDClll siped by the aulbor. Sucb imuwncm shall 
specifically idcmify die wort. IDd UICS of dw work. to wllicb die waiver applies. and the waiver shall apply 
oaly to die work and UICI ID idclllifted.... 

(2) Owambip of the ripa conferred by sublec:tioa (a) widl mpKl to a work of visual an is disliact from 
owncrsbip of any copy of dw work. or of a copyript or any uclusive riPt under a copyripc in dlat work. 
Tramfer of owacrsbip of any copy of a work of visual an, or of a copyripl or any nclusive ri1bt under a 
copyripc. sbaU not c:Olllliane a waiver of then,.. coafened by sublectioll (a). Escepc u may ocberwise be 
a1rccd by the aulbor in a wriaeD iascnuncDt siped by the autbor. a waiver of the npas conferred by subsection 
111 with respect to a work of visual an shall not coDKiDllC a transfer of owncnbip of any copy of dial work. 
or of ownership of a copyriallt or of any eu:lusive opt under a copyrisbl in dw work. 

:·.. ,,, ·-~•..-s ~4,. ·!1 : 
:f::~~ :3 :~;4.:·~·· 
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ART WORKS INCORPORATED INTO BUILDINGS 


THE WORK INSTAu.ED CANNOT BE REMOVED 
WmtOUT DUTRUC110N OR DAMAGE 

Anisa consenccd 
IO installation 
before VARA 
effective date 

owner can 
remove without 
lillbility l106A (2) 
(2) It (3) riahts 
do not apply. 

ljlllell 
Jlllr ~. IW1 

.aist .t buildina 
owner sianed 
written consent 
specifyina that 
removal could 
cause dalruction 
(i.e., a waiver) 

owner can 
remove without 
lillbility: 
l106A (a)(2) It (3) 
riahts don't apply. 

\ 
work installed 
after VARA 
effective date 
wjtboya any 
written waiver 

\ 

sec. 106(A)(a) 
(2) A (3) riahts 
dg apply 
(Hclmslcy-Sp;ar case). 

THE WORK INSTAU.•:D ~ Bio: R•:MOV•:I> 
WITHOUT DESTRUCTION OR DAMAG[ 

the 106A (2)(2) & (3) righls dQ apply Wllm: 

Owner makes diligent, 
good faith efforl 
(without success) 
to norify artist of in1emion 
lo remove by sending 
notice by regislered mail 
10 artist's mosl recem 
address listed al the 
Copyright Office Art 
Registry. 

or 	 Owner no11flcs 
artist in writmg 
and artist (within 
90 days) fails 10 
eilher remove lhe work 
or 10 pay fl>r its 
removal. c>1herwisc. 
after 90 days. building 
owner is 1101 liable for 
al:IS 1ha1 nughl violate 
1he 11ucgruy ot 1hc 
work. 

I 

http:INSTAu.ED
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NOTICE OF HEARING AND REQUEST FOR PUBLIC COMMENT 

REQUEST FOR COMMENTS ON TifE WAIYER OF MORAL RIGHTS IN VISUAL ARTWORKS 

The following excerpt is taken from Volume 60, Number 99 of 
the FtUr11l kgistn for Tuesday May 23, 1995 (pp. 27329-27332) 

Counsel. Copyright Office CC/IU P.O.• work. and the moral right of integrity. 

LllRARY OF CONGRESS Box 70400, Southwest St.tion, which is the right to prevent any 


Washington, 0.C. 2002f, or by hand intentional distortion, mutilation or other 

Copyright Otftce delivery to the Office of General Counlel. modification of a work which is 


Copyright Office, Junes Madi8on PNiudicial to the artist's reputlltion or 

[Docket No. &5] Memorial Building, Room lM 4111. First honor and to pteYmt the destnaction of a 

Street and Independence Avenue, S.E.• work of recognized statww by anyRequest tor Commenta on the W8lver Washington. D.C., or by Telefax: (202) intentional or pouly negligent act. of llcnl Rlghla In Vlauel Artwolb 
707-8366. The hearing will be held in VARA abo provides that tt.e rights 


AGENCY: Copynght Office, Library of Room 4lf, which is located on the fourth may not be tnnlfftnd but can be 

Congress. ftoor of the Library of Congsae, Junes waived. 


~ Memonal Building. Fint StreetACTION: Nohce of h.aring md request 11w waiver provision w• the most 
and Independence Avenue, S.E., controvenial portion of VARA.tor pubhc comment 
Washington, 0.C. Written comments and Conpw wu concerned that artists 
a transcript of the hearing will be might be compelled to waive their rightsSUMllA"Y: The Copynght Office is 
avaalable for public inspection in the of integrity and attribution. This concernholding • pubhc he.nng to solicit 
Office of the Genen1 Cowwl, Copyright is detailed in the ffouM Report:comments on the effect of the waiver of 
Office, James Madison Memorialmoral nghts prov1s1on of the Visual T1w COIMUttle intlllCls to - thlit dw 


RJ~hts Act of 1990 (VARA). Building, Room LM-4111, Fint Street and waavwr pnwiliolw ...,,. to facilitate cunwnt 

Independence Avenue. S.E.• W..tlington. pnctic8 while not evilcerlfllll ...
Section 608 of VARA requires the o.c. p"*CDIH pnwided by dw ~law. ItCopynght Office to study the effect of 

is ilnportMt. thla:afocc, for dw C1ft11W19 toVARA s waiver prov1s1on and to publish PORADDmOML~ CONTACT: know whldm waawn.,. Mins
its hnd1ngs. To fulfill the statutory Marilyn J. Kmsinpr. Actinl General •utDlnalically obtainld in every ca.
obhg1t1ons of !«hon 608. the Copyright Counlel. Copynght Offit»CC /IH. P.O.• invomng. aJWNd work of vwual ut. 

Otf&Ce 1s ekam1n1ng the ektent to which Bok 70400, Southwest Station, wtwdwr any iaftlNla."9 .. dw ecaa..UC 

authors waive moral nghts an their Wuhington. O.C. 2002f. Telephone ..._..power of ttw partils .... eo 

\ 1sual 1rtworks under the waiver (202) 707-8389. Telefax: (202) 7C11-- cOlllp9I artills 10 waive their ripll. and 


whither the,.,..._ propaly ...... toprons1on The Office also wilt accept 8366. 

the .aict Nia So""'l"I Wal"91'.
written comments IUPPUMDITMY INPOlmallOll: On 


DATES: The public heanng will be held December 1. 1990. President 8Ulh signed 
 H.R. lep. No. 51f. lOllt Cong., 2d Sell. 
on Wednftdav. June 21. 1995, from into law the Vasual Artists Rights Act 22 (1990).
lOOOa.m to400pm. Requests to (VARA). which was codified u MCtian 

present oral testimony at the hearing 106A of htle 17 of the United Stafft Code To add.- this concem. whm 

should be received on or before June 16, and went into effect on June l, 1991. CongNll .,...S VARA it included 

1qqs Wntten comments bv those VARA grants certain visual anilll tht MCtion 60i, 19Cp1irins the Copyright 

~sons teshfy1ng at the t-ieanng should moral nght of attribution, which ii the Office lo study tht waiver provilion to 
De rKe1ved on or befott June 19. 1995. nght to claim or disclaim authorship of a cl.eermiN whether artists' contncts 

All other wnttm comments must be routiNl=ly.for waiver of moral
rights. . . , section 608 NquiNIrKel\·ed on or befe>tt July 31. 1995. 

•£nor. I-~ Ned: thtCopyright Office to study tht UtllfttADDMIUI: Interested parties should ·c-i.c~cc1161l r.o.· to which the righls canlwrnd by VARAsubmit wntten comments and requests to -tnor.1-~Ned: are beil'I waived by visual utisll and topresent oral tesnmony by rNil to "COUIWI. Copynpt CC/ l6ll P.O.· 
p....-t its findings to CongNB in anM.lrilyn 1. Kmsanger, Acting General -Emir. '- lhoulcl -0: 

·12021107-13111........ (102) 7f17·· intlliln llpGlt which wu submitted on 
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December l 190~. and 1.1' a tuu.l report 
wtuch O".ust be suerrutted t-v December l. 
1~5 TheC~pmght Otnce LS 1.1' the 
process ot prepan."'\g thls nnal report 

I. Background 

On ~1arch l. 19!!9. the L" ru ted States 
a.:ceded to the Par:~ •'!xt oi the Beme 
Convention for tt.e Prctecnon ot L1terarv 
and Amsnc \••ooo Art:cle 6hs ot the · 
Berne Con\ ennon rf>'lu.ltt5 c0untnes to 
pronde protecnon ci :he ::T·Jra.l nghts oi 
pa!errut\· and ir.tegnt\ Dunng t.1-\e 
debate on ad~1el'!nce tc tht• Beme 
;:: L'::"'\"ennon !>Ome J•~.J~ that the L'ruted 
Srates needt<"I tn "'~~.!r-t s:--1f:c moral 
r.ilits le1t1slan0r. The \:ast ma1ontv of 
th-,">Se sttiung aaherence contended that 
e•llsnng law'i. both Federal and State. 
statutor\" and common. ""·ere suffiaent to 
mttt tt-e reqwrements of the Beme 
Cor·. enn.:in Congress agtted with the 
ma1ont\· and therefore did not include 
an\" substann...e moral nghts prons1ons 
1.1' the Berne Convennon lmplementanon 
Act HR Rep ~o 5H. lOlst Cong. 2d 
Sess ;'.8•19901 

Conitress acknowledied that 
adheren-ce to the Beme Convennon dad 
not end the deblte about ""·hether the 
Lruted States should adopt amsrs· nghts 
laws and 1t did enact such a law in 1990; 
through \'ARA 1t ettated a urutonn 
Federal svstem oi nghts tor certain visual 
artists 

The scope oi \'ARA is .,.ery narrow; 1t 
applies on.l\· to works ot nne art wtuch 
are 1dennhed as "111.·orks ot visual art." A 
· wcrk of visual art · as detmed in the 
Cop.,.nght Cooe includes anv painting. 
dra111o·ing. pnnt. sculpture. or sttll 
photographic image produced for 
exh1b1t1on purposes. produced in a sll\gle 
copv or an ed1t1cn ot :oo or rewer if 
s1g'l'led and consecunvel\· nambered by 
the arnst J;' L SC l0l 1l~l \'ARA 
spec1ficallv excludes works for ture. 
monon pictures and other aud10\·1sual 
works. and works oi applied art ; 

I: a work qual11tes as a · work of 
\ isuai art" the author oi that work 1s 
~ranted two nghts the nght of 
atmciut1on and the right ot 1ntegnty. The 

7'~1s t'f't'\tt1°" _...., ·~~f'd ,., •No Ronw 
(.-r:•:T"c• lQ:~ ·"'pin or •I"• \AllA srll4v.1tw 
( _•r\ ~-~!"'! C'!f•c• is •••~U"l.rC t!"I• ~oral n~ts 
~·.·•t-:,oor .1 1r' :~ w1«1.CS counmn 11\d Ula 
·-'('a.re •t .;•w 1•• 1nQ pr•C"-'•'"' .r niow '°OUl'ltr'M'I 
7~.~ ~--~r'\ I~- r1r.Ou1\S pl'0\.10f' ~mf' U".t&.hf ,,,,0 

1t':tf'~lt1ort11 P•Ktic• °" ••1\tt O! fT'tOfll nghts 
:· •·><: ••PIKIU\ •1C11.1Gn ~lt!n m•~· globft. 

:~•r.• 1«Mi.:11 jr1"' '"'!!• J111r1m• mod•ls !)()cu. 
~11t.1z1MS ~•~ !topl~n ~r1od1..:1.s :ua bawt 
f' •..-co:~:"'.1< ;.nrorm•taon """' ic~ ~.ectroruc 
t"~t ~l(lt10nto U\d SJT\t1llr F'Ubl&Clit10l"\i if''t\ 


m•r:!'•ndmng :1~ or •4••"'''"1 promotton.l 

-l•><:lf'h\• CO\ntn!!. or f'•C&•ging INltft'Wll or 

:.:-r11:iwr u1d II'• ~"'°"or pin or 111• ot tlww 

,,.,.,_, lo\oraa not n111t1N 10 co~H:1111 ;:-rot«t10fl 

..nJ•r t111• ; ~ 1r. 11.0 ••c1wGN ! ':' l SC 101 
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nght of attnbubon gt"·es the \'lSua! amst 
the nght 10 ~ nAll"led as author of a 
worit; the nght to pre...mt ~of !us or 
her ran-e as author of a won he or i.he 
did not er.ate: &nd the nght 10 prevent 
the use ot his or her name Ii the work has 
been distorted. muttlated er modified 1t1 

a mar.ner that "'·ould t-~ D!'el\Jd1oal to the 
artst s honor or reputaoon l ':' L" SC 
lJ6A1a111990~ TI-e ngr.t oi 1t1tegn!\· 
allows the artl.St to pre\'ent 1t1tenhona1 
dtStomon or mod1ficatlcn of the work 
that ""ould t>e preiudiaa.l to the artl.St s 
honor or reputabon. and to pre\'ent 
destrucnon of a work oi rKe>gn.zed 
stature I.:i 

The nghts granted bv VARA att not 
absolute The integnty nghts are sub1ect 
to speaal provisions Ii the work ot visual 
art IS 1.1'Corporated 11\to or otherwt.Se 
made part of a bwldlng Wher-. such a 
work of nsua.l ut cannot be removed 
from the bwldll\g without being 
dAmaged or otherwt5e modified. the 
moral nght of i.ntegnty in sectlon 106A 
will apply unless the work wu 11\Stalled 
in the bwldlJ'\g ~fo~ the eff1~ve date 
of \'ARA or the artut Signed a wntten 
ag'l'leement acknowledging that the work 
ma\· be dunaged or modJhed when 1t 15 
removed from the bwldll\g 17 l" SC 
1131dI(1) t 1990) If the work of nsua.l ut 
c&n be remo...ed from the bwlding 
without damage or modification. the 
moral nghts in S«tlon 106A wul apply 
unless the owner of the bwldll\g 
complies with speaal nonce 
requimnents 5ft 17 t.:.S.C. ll.34d)(2) 
11990) 

Another hnutation on the nghts 
granted by \'ARA concnns theu 
duranon. Despite Beme s general 
requu•ment that the term of protKbon 
tor moral nghts be at least .:oextens1ve 
with the term of protectlon tor econonuc 

1.Dghts. wtuch 1s the hfe ot the author and 
nftv vean after the authors death. VARA 
nghtS endutt on!y for the life or the 
arnst. or where the work IS a 1011\t work. 
the hfe of the last SW""l\'11\g arnst 17 
l"S.C 106Ald)(1990) 

The subtect of the stud\· IS wa1"'ft' of 
the nghts of 1ntegntv and ·attnbunon. 
CongttSs exphc1tl~· pronded that the 
moral nghts of 11\tegnty and attnbu11on 
mav be waived 17 L'.S C. 106"te) I 1990l 
For a waiver to be valid 1t must be 
e•pressly agrftd 10 II\ a wntten 
lt\Strwnent that 1s signed bv the arnst 
and that specthcall~· 1dennhes the work 
and the uses of the work to wluch the 
waiverapphes 11 t:.S C 106Ate)lll 
119901 A watver will apply onl~· to the 
work and uses 1dennhed II\ the wntten 
instrument Id 1 In the case of a 1oint 

\'1'1lA '20ft not ~mm bl1ni..t w11\'ft'I ~ 
proh1b11S IN 'PK1hC ~ 10 wham tlw wll\'ef 11 
m.O• rrom r "'lft'TU\g IN w••"ft' to• tlllrd ~nv 
Hll bp So 514. IOhlC""l.:dS.. 1~19tl9'01 

work. a \·a!id ""·a1,er t-- ere authcr 
con.sbtutes a w a1\'er ct the r:i<:~ts :er ai: 
1011\t authors ii 

The Copn:ght Om~~ put-i1shea a 
Federal RegHter nonce on lune lC !'N: 
f'e\1Uesnng a.niormat1or and 1.1'' inng 
public .:cmment on the morai r.ii?;hts 
~·al\ er prons1on in VARA 5':' FR :465~ 
: i 99: 1 In response to ttus notice. the 
Cop\·nght Offlce l'f'Ce1ved a rota! ot sever. 
ccmments ' Althouizi- the comments 
were heipiul. most 01 t.":em were verv 
bnei At the nme oi tl'\e mtenm rPport. 
\ARA had been 1.1' er!ect tor on.l\" two 
vears and there were iew ;i .it\\ 
measurable ertl"Cts oi tt.e wal\er 
provmon The comments oi the seven 
parnes are summanz~ :.n the uitenm 
report. submitted to Congress on 
December 1. 1992 

II. Current Status of the Copyright 
Office Study 

The results oi the 1nt~nm stud\· 
demonstrated that obtairung 11\iormatio~ 
from arnsts on thetr expenence with the 
w11,·er prov1S1on tor the hnal report 
would be a ma1or challenge The 
Copyngh• Office thus began an e•tensave 
outreach program aimed at getting 
factual informanon on the effects of 
VARA's w&Jver pro\'1s1on. 

To reach 11\dl\'ldual arnsts. the 
Copynght Office devel~ a survey 
quesbonnaire designed tc re\·eal the 
..Hect of VARA ""'a1\·er prov151ons on the 
\'IS\Ul arts community The SW"\'n' WU 

modeled II\ pan atterthe "Volunteer 
Law\'ers tor the Ans \'1sual Artists 
Rights Act of 1990 Questionnaire" 
submitted b"· the Massachusetts 
\'oluntttr lAwven for the Arts in 

response to th~ June 1992 Federal 
Register nonce 

One goal of the surve\ was to 
detemune whether wa1\·er of moral 
nghts pro\·151ons are rounnel~· included 
1n art contracts; and. 1t so. whether th1s 
occurs because of the pames· relahve 
bargalNl\g powtt or tor other rHsons 
Another goal of the sW"·ey was to 
~enall\ whether wa1\·ers occur onJv II\ 
the context of a wntten contract. u · 
required by statute. or whether waivers 
also occur orallv. 

Followll\g ~"·aew of the sun·ey by a 
group consasnng of copvr1ght experts 
and representabves of the an 
communJh". the Office re'•1Md and 
d1stnbuted the survey quesnonna1re to 
hundreds of nsua.l art-related 

'COfftlllftltt _,. lt'Cflud rrom 1tw -...Orasu 
""' COWlru. ProtnlOr ot UI"' lohn H~ 
"'WrT\ft\ln, ttw C•pnal Am Cftllft' ·BG-WC Am 
Comm-.on. IN<Aneral s.nlCft AdmarultrlhOl'I. 
tlw Comnuiwe ior Aawnc• • Copvngtu COINllllN~. 
\'oi..,._, Ulwl<ft' tor llw 1'm or .,,.••ucllUMtts. 
Inc . M\d Voh111""' Ui.nen tor tlw Ans ot S­

'°'k 
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.:-r~aruzations Th~ crga.ru.zations 

.:ol'\SlSted pnmanh' or state a.rt counals. 
volunteer iawvers ior the arts 
associations. and art schools and 
uruvers1tles Altogether. the Copynght 
Office mailed out more ~ 6.800 
survevs The actuai number of survevs 
d1stnbuted was tar greater. however.· 
because man\· ot the survevs were 
dupiJcated b~· the reop1ent orguuutions 
and distnbuted to still others 11\ the 
nsual arts commurut\· 

Ill.Preliminary Analysis of VARA 
Surny 

B\' \1ay 15. 1995. the Cop~·nght Office 
had received 1063 completed sUl\·evs. 
Our tmal report to Congress will include 
a detailed analvs1S of sul"\·ev results. but 
a prelurunal"\· wlyslS of 985 surveys 
received bv rrud-Apnl reveals~ 
:ollow1ng data 

:i ~11o:dtdgt of i-~RA 

Even hve vears after VARA's 
enactment. SUl"\'e\· results Lnd1cated that 
educating arnsts about their new moral 
ri~hts 1s perhaps as cnncal as the 
Congress1onal ll\tent to studv the extent 
tO wh1Ch artlStS Wa!Ve these nghts. Jlw 
survev. therefore. fuJhlled an educati~l 
need · Before rece1vll\g the survey. 73 
percent of all respondents were aware of 
moral rights 1n c-ertall\ works of v~u.I 
art F1fty~1ght percent. however. 
prenouslv were unaware such nghts 
.:ould be waived. and s1xtv-s1x percent 
did not know that wa1\·er requires an 
e11oress. written agreement Seventy­
nine percent of all respondents said thev 
ran• not seen contracts that include a · 
""a1ver pro\'ls1on Eight percent have 
waived moral r1~hts II\ a signed contract. 
but a iuil -:" percent have not. and hve 
percent said thev did not know 

8 Rtsro,,dt"t PYofilt 

The ma1ontv of responses were from 
artists ~mety percent of respondents 
t>~l:e\ ed thev were covered bv the 
,;un e\ ~ dehn111on of "nsual ·artist" (I e.. 
0ne who creates a "work of v1su.I art" as 
dehned bv \'ARA) Of these. 58 percent 
1.:lent1f1ed themselvf'S as pa1nten Can 
artist .::ouid ch~k as r.ianv media as 
apphedi Onlv eight percent of 
respondents were not \'ARA artists: Of 
rnese. h\'e percent created art works not 
CO\ ered b\ \'ARA. another two percent 
"ere art proressors . .ind the remal.Nng 
"ere others associated with the arts. 

\1ost respondents did not eam a 
s1gn1hcant income trom their art More 
than halt ha..-e worked under 
comm1ss1on. but 68 percent earned less 
than Sl0.000 trom their an 1n an average 
\'ear Five percent claimed ancome 
between 525.000 - s.&o.000. and rune 
percent said their an-related income 

J·1ne 1995-300 
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exceeded that Amount Roughly half 
wett represented by a gallery or agent. 
but "2 percent had no repression. ­

C W1/lirrgivss to Wa1tit Moral R1gkts. 

Forty-four percent of artists 11\dicated 
they were unwilling to wawe moral 
nghts m the future Seven percent 
would waive such nghts; 36 percent did 
not know whether thev would waive 
these nghts. and 123 aitists declined to 
sav. 

· Of wventv-rune individuals who had 
waived the right of integrity or 
attribuhon m a signed contract. 42 S&1d 
they did so to gall\ exposure and 37 S&ld 
thev did so to make a sale. Eleven 
pereent had declined a contract because 
1t 11\duded a waiver clause. and 13 
percent had U\Sisted such a cYUM be 
struck before sigrung. Most artists (58%) 
did not know whether re;ectmg a waiver 
would cost them the contract. but some 
(15~.) thought it would. Eighty-one 
percent had never been pressured to 
waive moral rights. but six perant had. 

IV. Subject Mattu to be AddntMd at 

the Public Hearing 


To supplement the inf<>nNbon 
gathered through the survey. the 
Copynght Office will hold & public 
heanng to solicit comments on the effKt 
of~ waiver of moral nghts provision an 
the V15ual Artists Rights Act. We 
anbapate that the hearing will provide 
an opponwuty to obtAin more 
i.nformabon on ex1Sbng practices relating 
to wa1ven of moral nghts an visual art. 

1lw Copynght Office IS also interested 
an studying actwl or model contracts 

L!hat contain language concerning waiver 
of moral nghts. We would like to see 
examples of as many visual an contracts 
as possable. espeaally those wath 
waiven. and would appreaate any .,.ny 
sencbng us such contracts. 

1lw Copynght Office specifically 
anv1tes comments on the following 
questions: 

A•,,,.ns of nglrts. To what extent are 
artists aware of VARA and the nghts of 
antegnty and attnbuhon provided by 
VARA" Has awareness of VARA 
ancttasecP Please give eumples. 

Eztnlt of wir1t¥r Are waiver of moral 
nghts prov1s1ons rouhnelv included an 
artists' contracts" Do part.es that obtaan 
waiver of moral nghts an a contract 
exercise the waiver or as a waiver secured 
merely as an "insurance policy"" Does 
waiver vary .:iepend1ng on the nature of 
the work" For example. are mobiles and 
sculptures treated differently than 
paantangs and pnnts' Does at varv bued 
on the loation of the work, for eUinple, 

-·Emw..... thould l'Nd 

"bul '2 pet'Cftlt had no Np1W11111MM111 • 


murals tha • are part oi t'u1idin~s' \\.hat 
expenences na"'e arnsts had with owner5 
of buddll\gs' Does 1t \·arv depend in~ on 
the purch.ser' Does 1t matter whether 
the purchaser IS a national or regional 
11\Stitubon. an owner ot a pubhc or 
pnvate bwldll\g. an art collector or 
11\Vestor' Please give examples where 
possible. 

Contract s~c1fics What IS the 
economic effect of a \11.'ai ..·er an the course 
of contract negotiations' ls there anv 
evld~ on how much a wa1\er 1s · 
worth-that 15. how much more a 
purchaser would pa~· 1t the arnst waived 
the nght' Are there propornonately 
more waivers gJVen tor artJShc works 
that att 11\cluded Ln bwldings than for 
other types of works' When a waiver IS 

included an a contract. does the contract 
specifically identify the work and use for 
wtuch the waiver appiJes' What types of 
contracts U\dude wa1\'ers contracts for 
sale of work' contracts for transfer of 
copynght ownership' contracts for 
COllUl\iuaoned works' contracts that 
anclude only• waiver provas1on" If a 
waiver as included i.n a contract. IS that 
waiver luruted U\ duration" If iJrruted in 
duration, what JS the typical term of the 
waiver? 

Anists · conams. What are the facton 
utlStl consider when detennirung 
whether to agree to a waiver of moral 
rights in a contract' Describe any 
instAnc:es where artists were coerced into 
wa1VU\g their moral nghts. Hu VARA 
had an effKt on conuruss1on of vtsu.l 
art" 

Do artists have unequal bugainang 
power when d.ahng with established 
galleries and other orgaruzations? If the 
artist's selling power (demand for his or 
her works) or reputation affects or 
determines whether or not waiver will be 
reqwred. how much experience or how 
well known does the artist have to be in 
order to avoid waiver" Give specific 
examples, af possible. 

Expmnrct "' otlw COtllltnts. What 
types of experiencn have artists had 
with moral rights abroad? Att artists 
asked to waive their moral rights in 
contracts entered into in foreign 
countries? If so. in what countries? 

Eqrrimct f111tll U.S. lnl. Should 
moral rights be waivablt' Should the 
provlSionl of the Visual ArbSts Rights 
Act be amended or modified an anv wav? 

The Copynght Office is interested ui 
receiving public comment on dwse issues 
and any other issues relevant to the 
VARA study. 

Dated: May 18. 1995 
MMybethPeten, 
Rlpttr ofCorrynglrts. 
(FR Doc 95-12606 Filed 5-22·95: 845 aml 
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COMMENT LETTERS 

RM 95-5 


(Waiver of lloral Right• in Viaual Artwork•) 

cqAIMT IO: 

1 Statement of John Carte~, Arti•t 

2 Bdward J. Damich, Prof•••or, 
Univer•ity School of Law 

George Ma•on 

3 T••timony of Deborah L. 
Dacey • Benaon 

Benaon, Kor••, Altnan, 

Dr. Carol 
Alliance 

Pulin, Director, American Print 

5 Rational Bndowment for the Art• 

' Dr. Theodore B. Peder, Pr••ident, 
Arti•t• Right• Society (ARI) 

dlr1r1\Yara.coa 
Oo~ 11. ltH 
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STAIT~E~T 

llus statement is a contribution to the CS Cop~Tight Office·s public heanng on the wai\er 
of moral nghts pro\isaon of the Visual An1sts Rights Act 

-T"' rie. ,,_:1. 199s 

Earlier this year, a site-specific sculpture by Sancy Holt was dismantled by 

Gallaudet l"niversity in Washington DC The work had been created !;pecifically for the 

deaf students of the school and had been designed u a permanent installation 

In 1989 the federal government removed a sculpture by Richard Serra from its 


specific site even though the artist had made clear &om the outset that he would not have 


taken the commission ifbe bad known that the work might be removed 


Last year a site-specific work created by Johnny Swing. Jolm Veronis and myself 


wu saved &om demolition by the V asual Artists Rights Act. 


In thae fol'mlti~ years ofmoral ripu in the United Swes, the question seems to 


be. who will bear the burden for a lick of foresisbt at the inception of ID art commissioD? 


In two of the above three cues the artist bore that burden. 


VARA bu gone a long way towards sbowiD& tbll in the ll'tWOrld version of 


divorce coun, the artist doan't always lose the cbild. There is. however, oo substitute for 


ID advance aareement over the future of a propoted work. It is durina the neaotiation of 


such .. preruplial asreement•" that mious tbouabt should be given to any possible waiver 


of VARA risbts. 

Many in the ans COlllllUlity far tbll if a waiver of VARA rip becomes 


COllllDOllpllCe artists wiD routinely be forced to forfeit tbae bud won and long awaited 


moral f'i&bls. Odien fw dllt without a waiver provision. plttOlll will be ahid to. 


commission or even display works of fine an. 


Bodi fears U1 well-pounded. As the llalUle DOW sundl, there leCllll to be very 


little choice berweaa fWl tifelime protection and DO protection at all, little cboice between 


art and DO an. 


I believe lAlt with some well-defined out• limits we could encounae great• 

r.sl!ll9JllllJll£?:!!!.£f;lltllll=·~- p11r0111 11 the works' inception. Tbe ldditional sugested
llNERAl coum 

Comment tetw l OF COPYRIGHT 

JUN 21 1995. .1M 
RECEIVED I 
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gwdelines should make that Job less daunting Except for these fc'A. protective luruts. 

agreements between pan1es should supersede \"ARA 

OLTIR ll\fiTS 

11 Wortu wbicb are not site-specifK aad wbicb caa be movtd w1tlloat 

dtstnlctioa or •utilatioa •ust Bl be susceptible to a wan·er of ri1b11 A 

wai"er of protection &om alteration or destructton may be SJgned m spea6c 

response to a request by the property owner at the tune of the proposed move 

of the work Property owners mus1 not be encouraged to &\'Old all 

responsibility for maintenance and care with a boiler-plate advaocc &gr"eemetlt 

2) o.e utilt •• HI be .._ed to waive • VARA riptl for co-aadlon 

This limitation will encourage artists to agree in advance about the future of 

the work 

3) 	 la die cue el lllert term m.+lioll alaiMtiem ia ·-- ud 

1z!rria, a •Ol'tl •mt l»e protected d..... die alliltit. The waiver rma11 be 

allowed after the exhibit dales to pl"ftent ID lltisl &om forcina ID institution to 

provide a pea,,._. bome for their work. 

4) 	Anworll c..b"Mtl •• • be wcepd..r te .....,_.., .... It has 

become too euy for a c:ompmry to wipe out obtiptiom under the musical 

chairs plilolopby of blllkruptcy. Momwy remedies 1re aVliW>le for all 

burdens bul they can never compew•e for the dellnactioD of an .nwork 

Cwnady our work is OWDld llld ...... by the.- pll1ia 11 it WU It its 

iDceptioa. Sila tbe w of the complllies _._ dwi911l, no one is bound by 

tbe ..,......, wllic:b were carefUlly drafted to prohCt our interelts. 

S) lfaftlllil ............, .................,..,,dle.... •mt 

lip die •11•111 9' Cl •I 111• ..... VAIL\ rtpll 8'e ..... To 

filnhs avoid ctispollble COllbKU. ayone coamiPio+•ng a work to be 

installed OD WJtlm penon1 property should bw the burden Of this 

misreprHWJlioa An anill DUii be proteeted in dis lituation. With reprds 

our own dispule, the owns lamed of the imr•llMion llld did not object to the 

work in the lepl documenls drafted and submitted in approval of the tenam· s 
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acm1t1es The court detemuned that this onuss1on was sufficient as pemuss1on 

for our continuation of the work. but 1t would have been preferable to all 

pan1es tf the topic had been broached earlier We nught have chosen to make 

our "ork removable or chosen not to beain the three-..·ear task 1f we had- . 
kno"n of the owners 'IAr1shes 

SCGGESTEP GllDELC\"ES 

1 ) 	The Pubhe Commissions office may wish to include a review period to allow for an 

expression of public sentiment in the form of a hearing Such a hearing could prn·ent a 

permanent exhibit that somehow obstructs a public right. as in the case of Richard 

Serra's Tilted Arc After review. a work might then be accorded a kind of landnwtc 

status 

2) 	 In the case of private commissions. it might be ldviSlble for a Slandard agreement to 

be drawn up for use by artists Without this model. utisls would be forced either to 

sign a patron· s version of absolute waiver or face the dlunting task of drafting their 

agreement &om scratch without the benefit of costly lepl advice This boiler-plate 

contract could be written by the copyright commission or by m artists• advocacy 

group like the Volunteer Lawyers for the Arts 

I will repeat that our ultimate goal should be a greater undersllnding at the time of 

the 	initial negotiation between lltist and patron This process nut allow for a peat 

variety of u yet unimapMie pouibi)ities. while pnMdina some lbsolute securities to all 

parties to pretJent the kinds of mimkes illusttateti by the three cumples that introduce 

this SWemelll. 

John Cuter 
Anist 
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SENERAL COUN3ELGeorge Mason University OF COPYRIGHT 

JUN 23 1995Scnoo1 of Law 

3401 North Fa1rl1.11 Onve 

Art1ngton. \/1rg1n1a 22201-4498 
 RECEIVED 
Office. 17031 993·8000 

F1.11 17031 993·8088 


June 22. 1995 

~s ~arilyn I Kretsinger 
Acting General Counsel 
Copynght GC1I&R 
P 0 Box 70400 
Southwest Station 

Washington. DC 20024 


Dear Ms Kretsinger· 

Yesterday's hearing was very informative, and I enjoyed seeina you lpin. I have enclosed 

with this letter my written comment on the waiver or moral ripu in visual lltWorks It is 

substantially the same u my oral comment at the hearina­

Beca•1se I would like to tum dis couauem imo a law review anide, I llll reservina copyright 

in it except that I hereby give a nonexclusive license to the Copyrisbt Oftice or any other entity of 

the t;nited States pernmn to exercise any ofthe rights ofcopyrisbt in it for its oflicial purposes 

The Copyright Oftice ot any odm emity of the US govemment may not liceme any one else to 

exercise any ofthe ripls of~ in dis work for its private purpow. Ifthis is conttary to U S 

government policy, pleue ldvile. 


Thank you lllin for aDowifta me to testify and commem. 

Sincerely. 

4Y~J.~ 
Edward J Dunich Comment Ceft1r 
Professor ofLaw 

RM ts-·•I ,... 24
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WAIVZR OP MORAL RIGHTS 

U'NDIR THI VISOAL ARTISTS RIGHTS ACT 


Cy Edwar~ :. :a~~=~ 


~r=~ess:r. ~ecr;e ~ason ~~:~ers::y Sc~=o: -& :aw 

:·..;.r.e 2: . : 3 3 S 


I. INTRODUCTION 

~adam Reg:ster. my name is Edward J. Camich. : am a professcr 
-& :aw a: ~eorge ~ason University School of Law. 7hank you for :~e 
:ppor:~~::y :o present my view•. Although I am a member of :~e 
l::oard of :~e Washington Area Lawyer• for the Arts (WAI.Al , : am 
presen::~g ~y personal view• this morning. I am not here as an 
=ff :=:a: representative of WALA. 

~Y remarks will be limited to the laat two queations of the 
~ear1ng notice: Should moral right• be waivable? Should the 
prov1sions of the Visual Artiat• Rights Act (VARA) be amended or 
mcd:f ied in any way? Furthermore, my remark• will be limited to• 
the VARA's basic waiver provi•ion, •ection 106A(e); therefore, I 
will not comment on work• of vi•ual art incorporated in buildings, 
which are provided for by a aeparate aection of the Ac:t. 1 

II. IGJUlOW llllGm OW 1IOU8 C09DSD 

!t is important to begin with a clear notion of the narrow 
range cf works covered by the VARA and the limited •cope of the 
r:ghts recognized. 1 

Basically, the VARA cover• the original copy of painting•, 
pieces of sculpture, drawinga, photographic image• prepared for 
exhibition purpo••• only, and very limited edition• of them. 1 

Cther than theae very limited edition•, reproduction• are not 
covered.' In the ca•• of the right againat deatruction, only works 

17 u.s.c. I lll(d) (1994). 

Pub. 101-650, 104 Stat. 5128, 17 U.S.C. I l06A (1990). 

17 u.s.c. I 101 "work of vi•ual art" (1994). 

• 17 u.s.c. I 106A(c) (3) \1994). By it• term• thi• section 
does not exc~ude all reproduction• from moral right• protection, 
but rather state• that they are not applicable to "any 
reproduction, depiction, portrayal, or other uae of a work in, 
~pon, or l~ any connection with any item de•cribed in aubparagraph 
'Al =r (Bl of the definit;CM; of "work of vi•ual art• in secti=n 
· ... ·· 7he list of item• •• ..ection 101, however, i• •o extens:.ve 
:~a: :.: :.s hard to reproduceion to which the VARA ~19ht 

Copr. 1995 by Edvard J. Daaicb 
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·: f re::::g:-.:.zed s:at'.,;.re" are ::eve red. 5 Works :::reated by e'.'!:p:::::ees 
·,...:.::-.:.:--. ::-.e sc::pe of :!-.e:.r e~p::::r.ent are :-:ct ::~vered., 

iJ· _ .._ -i..e VARA ·.--re a,...e .. c .. c- .. & .... -,.. .. ed W' ... ., s··ch i..ard · ... ·,...--·· -·· .. .. -. ...,,··---··- ·-·· ..... . •• ~..... es .... -r:s 
3S ::::::r:.z:.:-:g b:ack and wh:.te ~ct:.cr. p:.ct~res, ~aking rap vers:..c~s 
- - _;cp·~:.a:- :.::·:~ sc:-.gs, cad copies. of works of art on compact d:..scs, 
a~= ~ass:.~e e~:.::.~g and ghosc-wr1::.ng. 

7~ere ~re serious, legitimate concerns about the effect that 
~era: r:.ghts--waivable or not--would have on the publ:..sh:.ng
:.ndustry, the f i:mmaking industry, the computer industry, the ~us:..c 
and record:..ng :..r.dustry, etc., and I do not believe that :'!loral 
r:..ghts should be recognized in those contexts without reasonable 
accommodations co the needs of those industries. Furthermore, the 
scope of waiver for the works covered by the VARA should not 
necessarily be a precedent for other work•. 

In the case of the VARA, however, a stricter standard is 
justified, because, fo~ the moat part, we are talking about one-of­
a-kind works of art, work• which by their very definition would be 
lost forever if they were to be altered physically. 

III. t.DCITm> sco•• or TD •IGBT or lWIWJ:ft 

Not only does the VARA cover a narrow range of works, it alsd 
carefully circumscribe• the kinda of acts that infringe the right
of integrity. 

In the case of the right of integrity, the VARA does not 
forbid just any distortion, mutilation or other modification. The 
act must be intentional, and it must be prejudicial to the artist's 
honor or reputation.~ Infringement of the right against 
destruction include• grossly negligent aa well a• intentional ac:ts. 
but remember, it protect• only work• of recognized stature.• 

The right againat modification i• not infringed becauae of 
change• that take place becauae of the paa•age of time or becau•e 
of the inherent nature of the material•.' Normal con•ervation and 

17 O.S.C. I 106A(a) (Cl) (8) (1994). 

In fac:t, the VARA doe• not apply to any work made for 
hire. 17 o.s.c. S 101(2) (8) •work of visual art• (1994). 

17 U.S.C. S l06A(a> (3) CA) (1994). 

17 U.S.C. S l06A(a) (3) (8) (1994). 

l 7 U. S . C . S la 6A (c > ( l > Cl 9 94 > • 
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""' 
Ee:=: :~e :-:..;h4: a;a:..:-.s: :.=d:~::a::=~ a::d :~e r:..;!':: a;a::-.s: 

~es:r·~::::..:n are sub:ec: ::i :a:..r ·~se. -~ a::d :!':e ·1ARA ::..~:..:s :::e 
i~ra::..::: :: ~era: r:..;hts :: ::::y :::e ::..:e :f :::e ar::..sc.·= 

::-. s·~-. ::-.e :..::fr::.::ge!'ner.t of :!:e r:..;ht :f :..:::egr::.:y :..:'l ::::e ·:A..~ 
::::-·~res -t- :!:e ::.!'nage of a person de:::.i:::erace:y :Cr.'!'.'!:::.::::..:.g a 
;!:ys:..:a: ac: :::a: results in at :east a ~odif:..:at:..on of a cr.e-cf-a 
!<:..::d w<..:ric :f •.risual art with resulting pre:'..ldlce to :he ac:·~a: 
:rea::r' s !:o:::::r or reputation, where t!'le ac: is :in: ustif :..ed -·· ::c: 
:a:::..::g w:..:h::.n :he except::.ons provided for by the Act. 

IV. WA.IVS. OP TBI RICDIT OP nrBCDITT VS. COlllat" 

Because of the narrow range of work• covered and the l::.mited 
scope of protection provided by the VARA'• right of integrity, I do 
net believe that this right should be waivable. By "waivable," I 
:r.ean the case where the arti•t contractually binds her•elf in 
advance against enforcement of her right of integrity. The arti•t 
should always have the right to change her mind about allowing an 
actual, physical alteration of the original of her work without. 
liability for breach of contract. 

I do believe, however, that the arti•t •hould be able to 
con•ent to such act• outaide a binding contract. Thi• mean• thaf 
the artist can alway• revoke her conaent before the alteration of 
her work, but there would be no liability once the alteration has 
taken place. Furthermore. the artiat ahould have to pay for any
expense• incurred by the other party in reliance on the artist'• 
consent. 

This distinction between contractually binding waiver and 
revocable con•ent compli•• more cloaely with the theory of moral 
right• and the •pirit of article &bi• of the Berne Convention. It 
is also practical becauae one can expect that the reliance ri•k in 
:he case of some one who want• to alter phyaically the original of 
a work would normally be alight. 

Moral right• theory holda that the arti•t'• peraonality i• 
embodied in her work of art. In order for a work accurately to 
expr••• the artiat'• creative peraonality, it• integrity must be 
protected. The theory of moral right•, however, doe• not preclude 

..-· i1 cr.s.c. 1 io&A(c> (2> (l994). 

i1 o.s.c. 1 io&Ata> (1994>. 

:.1 ~.s.c. 1 io&A<d> (1994>. 

3 
27 

http:ar::..sc


:~e ~r::s:'s ::~se~: t= a =~a~;e :~ :~:s ~xp~ess~=~· :~e =~~=:=~ 
:s :ha: :he ar::st w1:: te pressured by ex:gent =:r=~~s:a~:es 
---se ... - -·~a .,.,.,·a-·'"'~ -~ ~~p -r~a-··:~ ~ersc ... a· ·-y
--·· ··- '-~ --· - ......... -- ··-- --- _ ... - to' - •• ··- . 


A::~cugh ar:icle 6b1s does ::ot proh:b:: wa:'lers. 
ar::c~:a:es :h:s concern :n :he off ic:a:. =cmment which speaks -~ 
"'"'r'"'•e--··-~· ·"'e aut'nor aga·ns'" h·""se~~" a... d ''S'"'"' ·p .... ·.:.- ._. ..J - - - ~ - ,. • - ,. - • • • .. "'- .. ·•I .. - •• "- ...,p "' .... g ,j 

e:::repre::e·~:s :r::~ :·~rn:::g the moral r:ght :nto an ::nmcra: :::--.e. ".J 

~1. S. :.aw has recognized that freedom of contract shcu:.d be 
restricted when rights essential to the dignity of the human person 
are at stake. For example, no one can contractually bind herse:: 
:o some one as a slave. I cannot imagine that a contract of 
prostitution would be enforced. Less dramatically, the Copyr:ght
Act itself precludes enforcement of agreement• to waive the right 
of termination for fear that author• would yield to overwhelmingly
superior bargaining power ... 

The law cannot prevent consent to anti-personal acts, but it 
can refuse to make the promi•or follow through on t!le promise.
This is particularly rea•onable when the injury to the promiaee
would normally be slight aa in the VARA'• right of integrity.
Where significant investmenta would be at stake, however, economic·· 
necessity would require enforceable waivera. 

VI. RIQBT OP ATTlliaUTIO• 

The waiver provision of the VARA applie• not only to the right
of integrity but also to the right of attribution. Under the VA!'A, 
the right of attribution conai•t• of: (1) the right to claim 
authorship, including the right to remain anonymoua or to u•e a 
pseudonym;a (2) the right to prevent the uae of the arti•t's name 
for a work he or she did not create, 11 and (3) the right to prevent 
the use of the artiat'• name for a work that ha• been altered so aa 

u World Int~llectual Property Organization, Guide to the 
Berne Convention for the Protection of Literary and Artiatic Works 
(Paris Act, 1971) 42 comm. 6bi•.6 (1978). 

1• •Termination of the grant may be effected notwithatanding 
any agreement to the contrary .... • 17 U.S.C. I 203(a) (5) (1994). 

a 17 U.S.C. I l06A(a) (1) (A) (1994). The Houae Report 
states that the right of attribution include• the "right to publish
anonymously or under a paeudonym," deapite the lack of explicit
language in the Act. H.R. Rep. No. 514, lOlat Cong., 2d Seas. 14 
(1990). 

l 7 U.S.C. S l06A(a) (l) (8) (1994). 
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s~e ~s ;e=-::::~; ~er wcr~ e::~er :: ~e ~::r:~~:ed :: ~= =~e == 
=e fa:se:; a::=:~~:ed :: a~==~er. :! :~e ar::s: wa:ves :~e =:=~: :: 
;=eve~: :~e ~se :! her ~a~e f:r a wcr~ she d:d ~c: :rea:e. ;~e :s 
;er~::::~g :~e wcr~ :c be fa:se:y a::r:bu:ed. :! :~e ar::s: wa:~es 
:~e r:;h: ~c: :: be :de~:1!1ed as :he a~:hcr :f a~ a::ered wcr<. 
s~e :s ;er~::::~g :he fa:se :~press:cn :ha: she :s :~e sc:e a~:~:r 
-• :~e wcri<. · 1 

7hus, an element of fraud :s i~troduced :hat dces ~o: ex:s: 
with :he waiver cf :he right of integrity. Any a:teration :: a 
work covered by :he VARA would be visible to a third party. so 
:here would be no fraud, absent a representation concerning :he 
:denti:y of :he artist. 

Of course, the artist will have agreed to the nonattribution, 
the false attribution, or the as•ociation of her name with an 
altered work. In the publi•hing bu•inesa, misattribution-­
1dentifying a person as author when in fact she i• not--is accepted
practice and goes by the name of •ghost writing.• This phenomenon 
al•o occur• in the vi•ual arta. A Renai•aanc• painting or 
sculpture, for example, i• still credited to the "maater" even 
though some of the work on it waa done by apprentices in l'as 
studio. Today, however, I am informed that claiming sole credit 
for a painting or sculpture would be frowned upon unles• the c~alm 
were literally true.a 

Another difference between the effect of waiver of the right 

~.. 17 t1.S.C. I 106A(a) (2) (1994). Note that thi• right may 
be lnvoked even if there ha• not been an infringement of the right
againat modification. The right again•t modification requires an 
"intentional• act, but aeetion 106A(a) (2) preaumably embrace• other 
act• a• well. Thi• ia reaaonable becauae the arti•t •hould have 
the right not to be identified aa the author of an altered work no 
matter how the alteration occurred, even ~hough we may want to 
limit infringement of the right of integrity to intentional acts. 

~· However, it may be argued that by waiving her right not 
to be identified a• author of the altered work •h• i• "adopting"
:he alteration and i• atill, in a •ense, author of the whole work. 
See infra, n. 19. 

~• Conver•ation with Mary Elizabeth Podlea, retired Curator 
of Renaiasance and Baroque Art, Walter• Art Gallery, Baltimore, 
~aryland, June 19, 1995. 
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:..=:-t!·1ers~b:e ac4:. • ~ ;a~-: ::! a ~e~a- s=·~-p:·~:-e :s ~e: :ed i.:·..,·~ 
=~~s~a~: :~ a wa:ver :f :~e r:~~: :f :~:egr::·r· :he~e ~av te- - . 
;::.::; ta:.< :~ :~e s:a:·....:.s q~c a~-:e. :! a ~ai•.,er == :::e :-~~::~ 
-· . ..._ .. ~._- .. s·..... ,.... ·s ·- · ...... ~ d ·• ,... ,,.,.,,.... ~ ·- ----- · __ a_ .. a--··-· ···t- • • .. va •• _a_e . -··e au- ........ay ...eg •.. aga •.. __ ::e 

:ie~::f :ei as :~e :~eat~r =f :he work. 

~a~~e: ::~cer~s ~ay also :oom larger in t~e r:;h: -& 

a::~~=~::=n. :: ~snot ~oo farfetched ~hat :he commerc~a: s~==ess 
:f a wcr~ ~:gh: depend on the artist not revealing her :de~:::y. 
A ;a::ery :wr.er ~lght agree to market the works of an ar::st::a::y 
:a:e~:ed ::nv:c: on:y on condition that the artist forswears :~e 
·.;se cf ~er own ~ame. :'he gallery owner might very well cor.s::ier :: 
:oo r:si<y to proceed on the baaia of the artist's revccac:e 
consent. 

:'hus, ! would support binding waiver of the right to claim 
authorship where the waiver waa aa expreaa and aa specific as 
required by section l06A(e) and only where the work ia anonymou• or 
a pseudonym is used. Thia compromiae of moral right• principle• i• 
j~stif ied in the expectation that more artiatic creativity would~ 
result, although I would be willing to reviae my opinion il the 
Copyright Office Report diaprovea thi• hypotheaia. 

I do not believe, however, that th• VARA ought to facilitat• 
attributing a work of viaual art to an artiat who did not create 
it. Unlike ghoat writing in the publiahing induatry, such a 
practice i• not accepted in the realm of the art• with which the 
VARA is concerned. Perhapa the Copyright Office Report will 
confirm thi• view. 

Finally, I would allow an arti•t to waive her right not to be 
identified aa the author of an altered work if ah• ha• conaented to 
the alteration, that ia, once the alteration haa occurred. Thi• ia 
consistent with my poaition on the non-waiver of the right againat 
~odif ication. The artiat may bind heraelf in advance to continue 
to be identified aa the author of the altered work, although she 
can prevent the alteration• from occurring by revoking her conaent 
'..1p to the moment before they occur. Thu•, conaent to the 
alteration become• a condition precedent to the enforcement of the 
waiver of the right of attribution. 

VXI. JODft' MOUi 

The VARA proviaion allowing one joint author to waive all 
~oral right• for all other joint author• i• completely contrary to 
the th•OI') ...~f ~oral right•. It i• alao inconaiatent with the 
VARA's proh~bition of the tranafer of moral right•. In effect, the 
VARA aaya that the exerciae of moral right• i• ao intenaely 
per..onal that only the author can vindicate them, yet 1ome one 
cc~ple:ely unrelated to the author can waive them, po1aib:y 
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;~=:e:::..~; ~er ~==~ :: :..rre;ara~:e a::era::..:~. -~e :::..~: a-:~:= 
:::.: ·Na:..·t:.:-.3 :::e :-:;!:~ ;~e·le::: ~:::-:..::~::.=~ -·· :!":e :ase :: 
a::era:::~. :a~ f:r:e a::::~er :::..~: a~:::.:r :c te :~e~::..f:ed as a:: 
a~::::r :: a:: a::ered ~er~. :~deed. :::e ·::::: a...:~:r :a~ a:::w :~e 
~==< :: ~e ~es:r:yed'. 

:~e ~es~:~s == :~~s pr~v:s:c~ are so a~~:-persc~a: :~a~ :~ey 
:a:-.:::: ::e :·~:·..e:..;!-.ed by :!':e be~ef:..:s :o be ga:.:-.ed by ease :..:-. 
:~:a::::::g ~a:~ers. espec:a::y when we are :a:~:.~g abc._.: :~e 
~er~a::e::: a::era::::: er destruc::on cf cr:g:na:s. 

::: :!':.e :ase cf :he r:.ght of integrity, :he consent cf every 
- ::::: a... ::-.cr ~.ust be obtained. :n the case of :he r:..~::.: : : 
a::r:bu::.cn, wa:.vers ~ust be obtained from each joint author whcse 
r:.;h: :f at:r:.but:on would be affected. 

VIII. StnaAaY 

~he narrow range cf work• covered by the VARA and the limited 
scope of :he rights recoqnized by the VARA muat alwaya be borne in 
~ind in assessing its waiver proviaiona. In the caae of the right 
of lntegrity, for the mo•t part we are talking about irreveraible 
physical act• performed on original• of painting•, sculpture,
drawings, and photograph•. Becauae of thia narrow f ocua, the 
conclusion• that I have drawn can nave no precedential value for 
other kinda of work• and right•. 

We should approach with akepticiam waiver• of moral rights 
that permit the de•truction or irreveraible phyaical change• of 
original• and that re•ult in nonattribution and miaattribution. We 
should begin with the aaaumption that mo•t artiata would not agree 
to such act• in the context of roughly equal bargaining power, but, 
as personal right•, we mu•t recognize that aome arti•t• may freely 
consent. 

We muat alao recognize that waiver• of moral right• might so 
increase artistic productivity aa to be worth the trade off. The 
:opyright Office atudy ahould provide valuable data on these 
a~'umptiona and calculation•. 

Interpretation of the data, however, may be difficult. Scant 
evidence of waiver• need not lead to the concluaion that the waiver 
proviaion •bould •tay becauae arti•t• are not being coerced. It 
may mean that knowledge of the provi•ion ha• not yet reached the 
favored parti••. It may alao mean that moral right• do not 
significantly inhibit the art market; therefore, the waiver 
proviaion should be repealed. Thi• latter concluaion i• more 
consistent with moral right• theory. 

Conaidering the data that are available now, the theory of 
moral right•, the value of freedom of contract, the bargainir.g 
power of most artiats in the viaual art• covered by the VARA, ar.d 
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:~e ;rac:::a::::es of :~e ar: ~ar~e:. : ~ave co~e :o :~e :::::~:~= 
;re::~:~ary ccr.c:~s1or.s regard:~g :~e waiver of the ~oral r:;~:s 
;r:·1:ded :n :he ·;ARA for ::-.e wcr~s ::vered by :he './AR.A: 

l. Right of Int99rity 

:~e ri;h: of integrity should not be sub:ect :o a 
==~:rac:~a ..y b:~ding waiver, but the artist ~ay consent :o 
:;.fr:;.gements of :he right. This means that the artist ~ay revo~e 
~er :or.sent at any time prior to the act of infringement as long as 
she re:'.T'..burses :he other party for reliance expenses. 

l. Right of Attribution 

7he right to claim authorship should be subject co a 
contractually binding waiver as expresa and as specific as required
by the v~ and only where the work is anonymous or a paeudonym is 
'.1Sed. 

The right to prevent the use of the author's name aa author of 
a work which he or she did not create should not be aubject to a 
contractually binding waiver. 

The right to prevent the use of the author'• name aa author of 
a work that has been altered should 1.>e subject to a contractually
binding waiver subject to the author'• conaent to the alteration: 

3 • Joi.At Woru 

In the case of the right of integrity, the conaent (or waiver 
under current law) of every joint author muat be obtained. In the 
case of the right of attribution, waiver• 111\lst be obtained from 
each joint author who•• right of attribution would be affected. 

I commend the Copyright Office for it• diligence and 
choroughn••• in carrying out the mandate of Congr••• in a time of 
budgetary constraint•. I look forward to studying the final 
report. 

Thank you. 
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L ... ·.i CF.'CES 

~10RSE. ALT~l.\S. DACEY & BE'!'SOS 

GENERAL COUNS£t 
l OF COPV!W~IJT 

J1.&n• 23 I 1995 
JI..'Via Fax (202) 707-8366 

Marilyn Kretainger, Acting General Counael RECEIVE~ 
VARA Waiver Study 
Copyright GC/l 6 R 
P.O. Box 70400 
Southweat Station 
waahington, D.c. 20024 

Dear Marilyn: 

lncloaed i• a typewritten copy of th• te•tlmony l 
pr•••nted at th• waiver •tudy h..rin9 on June 21, 1115. Th• 
day waa moat enjoyable and l - pl-eel to have had the 
opportunity to participate. Aa l •ntionecl, I look forward 
to r..din9 the final report and would be happy, if it i• 
appropriate, to brainatora further with you u to the 
po••ibl• concluaiona and aolutiona aa you prepare th• draft 
of th• report. 

Sincerely, 

lmlS&, AL'l'llAll, DAC&Y 6 llllSOll 


~~ 
Deborah L. lenaon 

DU/b9c 
lncloaun 

cc: 	 Marybeth Petera, RecJi•ter of copyright• 
Jennifer Hall, Office of General Council 
Molly Sherden, Acting Pnaident VLA of llA 

r--.1...t.K.t~..!lto=•:.:e::n:t:,:bal, laecutive Director VLA of llA 
Commen~ letter 	 IEllRAc COUNSEi! 

l Of COPYRIGHT 

J111a.,.RM 	 ts-~•

I 	 RECEIVED 
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Testimony of Deborah L. Benaon 
Morae, Altaan, Dacey ' Benaon 
Tru•t••, Volunteer Lawyer• for the Art• of 

Maaaachuaetta, Inc. 
VARA Hearing Paneli•t - June 21, 1995 

Let H briefly introduce llY••lf. My n- 1• Deborah 
Benaon. I have practiced law for thirt..n year• at Mor••, 
Altman, Dacey • Benaon an intellectual property fira in 
Boaton Maaaachuaetta. 

In th• cour•• of llY practice, I have counaeled client• 
on the acquiaition, protection, lic•na• and aale of 
proprietary right• of all type• 1ncludin9 copyri9hta, 
trad...rka, and trade aecreta. 

My relnant client• have included publiahen, authon, 
9raphic d••ip firaa, vraphic d••ipen, adverti•ift9 
avenciea, illuatraton and arti•t• includift9 ..., Tork 
arti•t• Jeffrey Schiff and Stephen Antonataa who have botb 
received nU11erou• public cOlllliaaiona. 

Approximately I para a90, I founded the Volunteer 
Lawyer• for the Art• of llaaaachuaetta, a joint project of 
th• Boaton lar Aaaociation, the City of lo9ton ..yor•a 
Offic• of Cultural Affalra and The Artiata Poundation. VI.a 
of Maaaachuaetta, lib met YLM, prcwidM pro bono level 
a••i•tanc• to artiata and arta ortaniaationa ...ti119 certain 
financial criteria. VI.A alao educ•t• botb tbe arta and 
199al ca..anitiH allcMat l.,al i•••• affecti119 artlata. 
Althou9h ., c:a•1ata an lutelF ., penoaal v1W8, I t10ald 
lib to tbaak·,_ for invltiftCJ •and tile VLA of llA to •p•u 
at thi• bearing. 

In ., •..-rience, it i• clear that tbe val~ 
provlaio88 effectively nevate tbe protectiona of tbe Ylaaal 
Arti•t• Ri9hta Act of ltto clu• to the di•~at• bargaiaiav 
power of arti•t•J the llaltecl opportunitiH for ca •aaiou, 
••pecially public: comateaiona of ac:ulptural woru, woru 
affixecl to buildiftt8 and alt• apec:lfic artwork wlaere waiver. 
are llOtlt likely to be aoupt; and beca- bayera do not want 
to violate the law and will, t.berefore, draft contract 
lanvuave vhicla i• conaietent vitb the law aad no ~ter. 
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Therefore, the law must be as strict as it can be or it is 
meaningless. 

Because VARA is only a few years old, we have ob••rved 
that the relevant co..unity reaain• largely unaware of it• 
provisions. In 1992, Vt.A of Ma••achu•ett•, •• a ..an• of 
providing th• Copyright Office with ..aningful arti•t input 
in respon•• to th• Office•• requ••t for inforaation for it• 
interim report to Congr••• on th• aubject of aoral right• 
waiv•r•, prepared and conducted a aurvey of Maaaachuaetta 
•rti•t•. Th• aurvey tracked the queationa preaented by the 
Copyright Off ic• in it• requeat for public comment. We 
obtained data frOll twenty-two artiata, all vell-••tabli•hed, 
working arti•t• with local and regional reputationa, over 
half having done c01111iaaioned work within two year• of the 
aurv•y, and aoat repreaented by dealera, galleri•• and 
agent•. Of th••• artiata, only approxi..tely 30• were aware 
of th• provl•iona of VARA at the ti.. of our initial aurvey. 

We are pieaaed and honored that th• Copyri9ht Office 
cho•• to 80d•l it• aurvey queationnair• on the •UJ:VeY 
prepared by VLA of Ma••achu••tt•. In 1995, approal..tely 3 
year• later, we can report that about half of th• arti•t• 
surveyed by VI.A of Maa•achu•etta kn.., of the eaiatence of 
aoral right• in worka of vi•ual art. in th• United Stat••· 
While thi• i• an incr..•• of about 20• over our prior 
•urvey, converaely our •tatl•t1c• rev..1 that at l ..•t half 
of thi• comaunity r ...1~ IUUnlare of lta right.a. 

In vl• of till•, then 1• llalted opportunity to 
document fully the effect or likely effect of tile walwer 
provi•lona at thl• tl... Addltlonally, our aurvey confirmed 
that llADY noncOlllllacloned vorka of art an •old without • 
written atr•••nt. •et acme evidence of th• tendency, 
••pecially o~ th• p1~rt of c011111aaionin9 partiea, to ...k and 
obtain inaurance praviaiona in cOlllli••ion contract• which 
will, whether or not auch provlaiona are eaerclaed, enable 
th- to avoid ~~.olatln9 th• law i• beflnnin9 to -r9e. 
Additionally, we can look to pre-YAM contract• executed in 
atat•• with arti•t• rl9ht• act• aa evidence of thla intent 
on th• part of buyer• or c01111iaaionin9 part.1••· 
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As a practical matter, a buyer or commissioninq party, 
especially one commissioninq artwork for a public building, 
wants to be able to remove the work should it chooae to or 
need to, even if the removal will result in the deatruction 
of the artwork. We know at leaat one court (in Carter v. 
Helmsley-Spear, Inc.) ha• establi•hed a relatively low 
threahold for qualifying a work of viaual art a• a wo~k of 
recognized atature, therefore, re•oval which re•ult• in 
deatruction of the work will, in •oat ca•••, violate the 
artist'• riqht• of integrity under VARA. Occaaionally • 
contract may provide that the arti1t will be con•ulted with 
regard to the removal of the work. Rotwith•tanding •uch 
provi•ion•, however, di•pute1 will generally be re•olved 
contractually in favor of the c01111i••ionin9 party. A 1981 
Art co..i••ion Contract with th• Municipality of 
Metropolitan Seattle for the Downtown Seattle Tranait 
Project provide• a typical example of thi• type of contract 
provi•ion. Thi• contract provide• in part that: 

The commi••ioning party agr..• that it •hall not 
d...ge, alter, llOdify, change or •ubatantially relocate the 
work of th• Arti•t without fir•t conferring with the Arti•t 
and obtaining th• prior written approval of th• Arti•t to 
the propo•ed llOdification, change or •ub•tantial relocation. 

The contract goea on to 1tate that notwithatanding the 
Arti•t'• refu•al to provide (or th• co..i•aioning party'• 
failure for any r ..1on to other:wi•• obtain) th• Arti•t'• 
written approval a1 provided for in the contract, the 
c0111ai11ioning party, in it• 101• di•cretion, 1hall have th• 
right to remove the vork of art. In th• event that the 
c011111••1oning party •hall decide to r8110ve the vork of art, 
th• Arti1t 1hall have the f ir•t right of refuaal to purcha•• 
hi• or her artwork, but only provided it atand9 alone, 1• 
not integrated into a larger piece, and can be removed 
without expen•• to the C01111i11ionin9 party. 

Nothing in thi• contract prevent• the re110val of th• 
work by the co..i••ioning party, even if th• re110val re1ult• 
in the alteration, llOdification or even th• ca11plete 
d••truction of the artwork. Thl• type of l•ntuage ln a 
co..ia•ion agre...nt today would operate a• a waiver. It i• 
al10 a good exaaple of the c011111••1oning party'• intent to 
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control when and for how long the artwork will remain in its 
building. 

Likewise, in Masaachuaetta, contract• between artiste 
and the Ma11achu••tt• Bay Tran•portation Authority for it• 
"Art1-on-the Line" prograa, a prograa which helped set 
national •tandard• for incorporating art into .... tranait 
faciliti••, and on which the Seattle pro9raa waa aodeled, 
provide that the MITA haa the right to re110ve the work of 
art fro• diaplay and, if the work can not be aoved without 
mutilation or deatruction, the Artist haa the right to 
re110ve 1uch ele..nta of the artwork aa ..y be aalvaged 
without daaage to th• property. Mo•t of th• Arta-on-th• 
Lin• contact• are pre-VARA and they track, to aome extent, 
th• language of the Maaaachuaett• Art Preaervation Act, 
which provide• that 110ral right• in a work of fine art which 
can not be r..oved frOll a building without aubatantial 
phyaical defac...nt, autilation, alteration or deatruction 
of the vork are ••autOllatically waived'' unl••• expreaaly 
reaerved in a recorded inatrument. Contract prov1a1ona •uch 
aa tho•• found in th• llBTA contract• corroborate th• 
poaltlon that COlllliaaioning parti•• do not intend to provide 
the artiat with any greater right• than th• governing law 
requir••· 

Th• arti•t• with whOll I have worked and who have 
received th••• public or municipal cOllaiaaiona unanllloualy 
att••t that th• piece of public art they are cOllaiaaioned to 
cr..te i• alvaya creeted apec:ifically for the apace in which 
it will be installed and it• removal uaually reault• in the 
deatructlon of the work aa it vu d••iCJfted to appear. Aa a 
practical ..tter, to••rnment COlllliaaiona do not afford an 
opportunity for the arti•t and th• contractin9 atate, 
aunicipellty or a19ncy to d1•cu•• and ft890tlat• the future 
of the artwork in th• context of th• apace or elaevhere, 
includin9 it• poaaibl• r..oval for whatever r...on, 
includin9 for eaaaple if the buildln9 1• to be torn down, if 
th• public di•lik•• th• work, or if th• work i• unaafe or 
create• a public hazard or nuiaance. llor i• there an 
opportunity, even if th• artiat i• repreaented by an 
attorney durin9 the contract negot1at1ona, to draft contract 
language which i• apecifically d..igned to provide for th..• 
contingenci••· Th• contract veat• all r19ht• and dec1•1ona 
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with regard to the removal of the work with the 
commi••ioning party. Generally, the contract i• a pr•­
written form and there i• no negotiation over the language 
if the artist, even an eatabliahed arti•t, wants the 
commiaaion. 

I have found other exaaple• of waiver• in aore recent 
ma•• tranait and public art cOlllli••ion contract•. A 1994 
contact for a teaporary inatallation with the Ma•••chu•ett• 
Highway Departaent for the Central Artery Tunnel Project, 
th• large•t highway con•truction project in the country, 
provide• that the Artiat •pecifically recognize that the 
artwork, which con•i•ted of 50 "re.ovabl•'' panel•, wa• 
''t..porary," therefore, th• contract provided that the 
Highway Dept. wa• entitled to ''deatroy'' the artwork. 

Th• ao•t awHping waiver language can be found ln a 
1994 c01111iaaion agr....nt with th• Loa Angel•• County 
Metropolitan Tranaportation Authority. Thi• contract 
provide• that, at th• •ol• diacretlon of the Loa Antel•• 
Authority, the artwork ..y be llOVed even though auch removal 
..Y •ubjec:t th• work to phyalcal defac...nt, autilatlon, 
alteration, diatortion or deatruction or other llOdification. 
Th• contract goea on to •tat• that th• Artlat apecifically 
agr..• to waive any right• which the arti•t ..Y have under 
th• California Art Pr•••rvatlon Act or under VARA. While 
thi• language ..Y not ...t th• technical requir...nta of 
VARA, becauae it i• arguably overbroad, it clearly doc:Ull9nta 
th• c01111iaaioning partl.. intent to require the artlat to 
give up hl• or her 110ral r19hta and to lnaure •telnet • 
clala for violation of th..• r19hta. It i• alao 1ntereat1n9 
to note that California, th• only •t•t• with a reaal• 
royalty law, and • •t•t• which holda ita•lf out •• havln9 
..ny varloua lAV9 favorln9 arti•ta, alao required the artl•t 
in thi• contract to both liait and waive hi• r•••l• royalty 
ri9ht• •• well. 

In none of th• f oregoinCJ eaaapl•• I have ..ntionecl are 
the waiver• liaited •• to duration. 

You have alao ••ked ua to c~nt on whether there are 
proportionately aor• waiver• 91ven for artiatlc worJEa 
lncluctecl ln bulldlnga than for other type• of wo1u. Let • 
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answer this by saying that, if this is so, it may be merely 
the result of the extremely narrow scope of the "artwork•" 
to which VARA applies. For instance, the Massachusetts 
Statute extends moral right• to a wider range of "work• of 
art" including film, craft objects, and other work• of 
recognized quality. Thi• protection i• not preeapted, 
because th• pr•••ption proviaiona of VARA extend only to 
legal and equitable right• which are equivalent to any of 
the right• of 106A. Like VARA, th• Maaaachuaetta Statute 
provide• that the artiat'• aoral right• ..Y be waived in a 
written inatrwaent which identifi•• the work to which th• 
waiver appli••· A• an attorney repr•••nting buyer• of art, 
I have peraonally drafted ..ny c01111i••ion contract• under 
Maaaachuaetta law, ••pecially for publi•h•r•, fila ..tera, 
advertiaing and graphic art• fir.a. Th••• contract• 
frequently included provi•ion• for waiver• of 110ral righta. 
Th• apecific intent of th••• waiver• i• to enable th• 
publi•h•r or other co..i••ioning party to crop, adapt or 
edit th• work for it• u••· Th• general intent of th• waiver 
i• to avoid any poaaibility of conflict with th• 1117 State 
Statute under which there have been only l caaea, all 
unreported. Mo additional compensation i• ever given to th• 
arti•t for th• waiver, nor would the purchaaer expect to pay 
110re to obtain a waiver. Additionally, you anould know that 
waiver language i• bec)inning to appear in legal tr..ti••• 
and fora book• directed to thi• indu•try. On• eumple of a 
broad, general waiver can be found in th• llOdel contract 
fora at Appendix 4 of The Publi•hina Lav lllftdbook, publi•hed 
by Prentice Hall Law I lu•inee•. 

In ••, it i• apparent that arti•t•' aoral right• are 
routinely written out of their contract•. Therefore, to 
give any ....,int to VAIA'• proviaiona protecting arti•t• 
right• in the integrity of their artwork, it i• nec•••ary to 
tighten th• protections afforded to arti•t• in order to 
prevent th• whol••al• (and generally nonnegotiable) waiver 
of th••• righta. However, a• llr. Edelaon ha• •tated 
earlier, th• tightening of th••• provi•iona precluding 
waiver• in th• context of cOlllli••ioned worka could have a 
chilling effect on th• cOlllli••ion of worka of art and thia 
Offic• and Congr••• will have th• difficult ta•k of 
deteraining th• pri..ry intent of th• law in thla U"H. If, 
a• Ila. Peter• laa• •tated, th• intent i• to "grant the 
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right" then the waiver provi•ion mu•t be, if not outright 
repealed, then extremely narrowed. 
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SENERAL COUNSEL
l OF COPYRI~: ITJuly 	l. 1995 

• 7 	 '"' 
Jennifer Hall 

Copyriaht Ottice GC/IIR 
 RECEIVE:-­
PO Box 70400 
Southwest Station 
Washinaton DC 20024 

Dear 	Jenniter. 

Sorry it has taken me so lona even to send you this transcript of 
my testiaony at last week"• hearina. I have not had tiae to find 
out whether or not Frank Stella aranted a waiver for the use of 
his print on the cover of that catalotue, but •ill tr1 to do so 
before your deadline for coaaents on July 31. In any case. the 
deaonstration holds: the desitner·s cover Ci••• a very different 
iapression of the print than the whole and the audience tor the 
catalotu• has no way to kno• if the artist even kno••· let alone 
approves, of the aodifications to his iaace. 

Any chance ot cettint a tran•cription of the other testiaony that 
I could not stay to hear? Ir so, please let•• know. I"d like to 
coae in and read throuth it, in ca•• there are other aood points
that I should aention in an article for the Pall issue of our 
journal Cay closina date in is early Aucust). 

Thanks atain for aakint it easy for •• to take part in the 
proceedints. Pl•••• don·t hesitate to call if there is anythina
else I can do to help th• Copyritht Office efforts. 

Sincerely, 

Comment L:tttw 

·RM 	 11­
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7est:mony presented at the US Copyriaht Office hearina on waiver 

of moral riihts ~nder the Visual Artists Ri&hts Act, Wednesday, 

June 21, 1995, 10:00 am, at the Library of Con•ress: 

I am Carol Pulin, Director ot the Aaeriean Print Alliance and 

formerly Curator ot Fine Prints here at the Library ot Concress. 

I earned •Y PhD in art history and critieisa troa the University 

ot Texas at Austin. Thank you tor the opportunity to present soae 

intoraation and otter suCC••tion• about a•pect• ot the waiver ot 

moral riChts under th• Vi•ual Artist• RiCht• Act or 1990. 

The Aaerican Print Alliance i• a 501(c)(3) non-profit consortiua 

ot printaaker•" council• in the United Stat•• and Canada. We 

represent about 3,000 arti•t• who are •ember• ot our ten 

council•. Our journal, Contemporary Impr•••lon•. publi•he• 

critical literature about print• and related art•. like 

paperwork• and arti•t•· book•; b••id•• arti•t•, it reach•• 

collector•. curator• in au••u•• and univer•itie•. tin• art• 

publi•h•r•. aallery owner• and other• in the art world. 

Printaakers •eea to think that they suffer di•proportionately, 

coapared to the other visual arts. troa copyrilht infrin1eaents 

and VARA aoral riahts intrinaeaents. It'• •a•y to understand why. 

In the past, it was coaaon tor prints to be traced and tor 

. unauthorized copie• of an artist"• iaaae to be printed troa 
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woodblocks cut usina the t:a~ini. A recent exhibition ot old 

master prints at the National Gallery of Art hi&hliahted that 

kind of bcr:owina. and followed historical convention in politely 

labelina the new prints as .. reverse copies." Today, thanks to 

advances in photocopyina and electronic scanninc. it is even 

easier to copy iaaces fro• a piece of paper and reprint them in 

ways not intended by the oricinal artist. It also see•• to be 

psycholocically easy. because the aiscreants -- like the cener•l 

public -- often think (or want to think) or prints as 

reproductions anyway. as if the tact of bein• aultiples aake• 

t~•• l••• oriCinal. or le•s protected by copyri•ht and VARA, or 

l••• valuable to the arti•t. lhil• aany ca••• or borro•in• are 

siaple copyriaht intrinaeaent, increa•in•lY they are al•o 

exaaples or VARA ri•ht• infrin••••nt, because the borrower can so 

easily aodify the i•..• before reprintin• it -- with or without 

the ori•inal artist·• naae. In ca••• in which the artist did not 

•ive peraission for the copy at all, he or she al•o, obviously. 

did not vaive VARA ri•ht•. lven in ca••• in which arti•t• •a•• 

perai••ion tor their work• to be reproduced, a• illustration tor 

a cataloaue or on a po•ter, tor exaaple, artists tell •• that 

they are increasin•ly surprised not pleasantly -- to rind that 

their i•..•• have been aoditied. 

In both or th••• types or cases. i.e. whether or not the artists 

have •ranted copyri•ht peraission tor a reproduction, the artists 

have not been asked to waive their VARA ri•ht• of attribution and 
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i~te•rity. Host ot the artists do ~ot know that these are VARA 

ri•hts. and so they rail about the lack ot ·copyri•ht protection 

and (~istakenly) see issues of inte1rity in the same liCht. The 

most frequent examples of modification I hear about are 

overprintinl and croppin1. With or without copyrilht pernission. 

it is an intrin1ement of the artist·s VARA rilhts to print the 

title of a catalo1ue across the iaace of that artist·• work 

reproduced on the cover. or to use onlT a detail rather than the 

entire iaace. Even when it i• clear that copyrilht peraission has 

been 1ranted by the artist. as a curator and arts adainistrator, 

I aa still unable to discern whether or not an artist has 1ranted 

a waiver of VARA rilhts. 

I think it i• notable that •hen I asked artists for specific 

exaaples, the7 were quit• •illinl to tell •• about th•• but vere 

un•illinl to 1r.ant peraission to sho• the• at these hearinl•· The 

artists explained that once it becaae known that the7 were not 

proaecutinl caaea or inrrin1eaent (of copyrilht ~~d/or VARA 

rilhta). that de•illl•r• and ad••rtisinl artists would appropriate 

their i•aa•• •••n aore often. 

Yet the artists felt that the7 could not afford to prosecute tor 

tvo reasons. The tirst is econoaic: artists cannot tile in ••all 

clai•• court for daa..e• for VARA infrinl•••nts, and rev artists 

can aftord the le1al representation that •ilht win a civil suit 

aaainst a publisher or ad•ertisina ..ency. Second is the fear ot 
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~etal~ation: the artists are afraid that, if their complaints are 

anythina more than a request that this not be done aiain. their 

imaies wou~d r.ot be selected tor reproduction at all. losina the 

publicity needed to attract collectors to buy the oriainal works. 

And I have heard of soae ca••• in vhich artists, vhether asked if 

they ainded the overprintinl of a cover title or f indina out that 

this vas a feature ot the desian. protested; in every case that I 

know about, the artist vas liven the option of vithdravina the 

protest or havinC soae other artiat·s work chosen for that cover. 

In addition, artists who are not well known frequently said that 

they are at a distinct di•ad•antace coapared to faaous artists, 

because co..ercial artists know that they would cet in trouble 

for chanaina an i•&C• identified a• by Jasper Johns or Jennifer 

Bartlett or Robert Rauschenbera. for eaaaple, but otherwise seea 

to think that they know as auch as the artist about what would be 

the best proportions for an i•&C• or whether it would be 

··stronaer" to show a detail or perhap• just the central ticure. 

I offer two su.,••tion•. leither will coapletely solve the i•sue 

of co..eroial arti•t• or publishers or ad•ertisinc acencies 

purposely appropriatinc and chanCinC an i•&C• without a waiver of 

VARA riChts on the assuaption that they •ill not be cauaht and/or 

not be prosecuted. However, the su.,••tion• aay help liait auch 

occurrences, so that the artist aore often enjoys those riCht• 

vhich are supposed to be protected by this Act. 
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The first suaaestion is education. The recently completed survey 

conducted by the Copyri•ht Office is certainly a start, but short 

articles in plain Enalish (and Spanish and other lanauaaes widely 

spoken in the United States) could be placed in the arts sections 

of newspapers all across the country. The places where people 

read art reviews, notices of e~~ibitions, etc., are the places 

where this inforaation would reach a tar•et audience. A siaple 

inforaation sheet about cop7ri•ht and VARA could be distributed 

to protessors who teach tine art• cl••••• at coll••••· 

universities and art schools. with peraission to copy and 

distribute it to all their BPA and MFA students -- and to th~ir 

colle..ues. At lea•t a• important •• educatina the arti•t• about 

their riahts i• educatina the people u•ually re•ponsible tor 

violatin• VARA ri•ht•: •o•t often tho•• are co..ercial artists 

and desianers. adverti•ina ...nci••· and publisher•. To reach 

th••· I would su..eat article• and notice• in deeian n•••letters 

and their proteeeional oraanization ne••lett•r• a• well a• 

diatribution ot that inforaation eheet to applied art departaent• 

in school•. And. altbouah there aay be aoae reeietance fro• the 

aanutacturera and di•tributors. it would be ••r7 useful to be 

able to enclo•• an inforaation •heet with each coaputer aottvare 

packaa• that i• likel7 to be uaed tor aoditication• ot pre­

•xistina i•..•• (e .•. Photoshop and Kati•••> and even with disk• 

ot iaaa•• which are aold "copyriaht tree" -- to point out that 

VARA riaht• exiat. 
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My second suaaestion is to require, or at least mak~ it a 

standard convention, to indicate when an artist !tas 1iven a VARA 

waiver. much as we now indicate vhen an imaae is protected by 

copyriaht. It would soon become ~uite noticeable when that waiver 

has not been obtained, and would at least add soae pressure 

tovards compliance vith the lav. Perhap• I aa an idealist. but I 

think that the public is fairly astute and, once they know about 

the arro,ancr or those de•i•ner• who aodify an arti•t"• iaaae. 

they will help to control •i•u••· 

Thank you. 
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SL~L\IARY OF PLlJLIC HE~G 

On the Effect of the \\'aiver of ~foral 


Rights Provisions of the 

Visual Artists Rights Act of 1990 


June 21, 1995 

Room 414. James Madison Memorial Buildiq 

Library of Coqress, \\'asbiqtoa, D.C. 


Register of Copyripts Marybeth Peters welcomed the VARA bearing panicipams and 

members of the public. and introduced Copyright Office staff involved in the VARA stUdy: 

Marilyn Kretsinger. Acting General Coumel; Cbarloae Douglass, Acting Policy Planning 

Advisor; Patricia Sinn. Senior Attorney; and Jennifer Hall, Attorney-Advisor. Sbe also 

introduced interns Greg Miller. Allyson Block and Bruce Haragucb.i. 

Tbe Resister briefly discussed tbe blckpound and paramcfCn of tbe bearing. Sbe 

explained that when Congress passed tbe Visual Artists Rigbls Act of 1990. a key issue was 

wbelber tbe monl rigbls of auribution and inlqrity could be waived. Conaress approved 

legislation that allowed waiver but required me Copyriabl Office to report laser wbecber waiven 

out two purposes of tbe bearina: 1) to obcaiD ·more concr• cvidellce on me waiver provisions 

and bow Ibey are wortma.•and 2) to defermiDe •wbecber or DOI lbere is a vi.Ible ript llld wbal 

problems ~ may be becaulC of me imhllan;.c in me a:onomic bupiDiDs power between tbe 

parties.· Due to tbe llllllhu of wi1nmes, oral remub would be restticled to ten mine. but 

the Office would provide ample time for submission of wriaen c:ommems. wbicb me Rqisla' 

r~......... 
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encouraged. The hearing would be comprised of four panels. with flexibility to accommodate 

late witnesses. 

Panel 1: Rockne Krebs. Vice President of the ~ational Artists· Rights Equity Associauon 
Carol Pulin. Director of the American Print Alliance 
Gilbert Edelson. Administrative Vice President and Counsel of the Art Dealers· 

Association 

Carol Pulin. Director. American Print Alliance 

Pulin. formerly Curator of Fine Prints. library of Congress. earned her doctorate in an 

history and criticism from the University of Texas at Austin. American Print Alliance is a 

50l(c)(3) nonprofit consonium of prinnnakers' councils in the United States and Canada that 

represents "about three thousand anists who are members of our ten member councils." she said. 

The Alliance produces Conwnwrm Impressiom, a journal of critical literature about prims and 

related arts. 

"Printmakers seem to think they suffer disproportionately, compared to Olher visual 

anists, from copyright infringements and VARA moral rights infringemems." explained Pulln. 

In the past prims were often tnCCd and made imo copies without the artist's consenl. She DOied 

that the National Gallery of An recendy "highlighted dw kind of borrowina" in"their exbib1t 

of old master prim and "followina historical convemion, they politely labeled the new prims 

public often cbiDb of prillls IS ~ and views them IS less protectable worts of an. 

Borrowing often results in VARA ri&lllS infrinaemallS, ........ said, bec1use "the borrower 

can so euily modify the imqe before repriDbDa it - with or without the original anisl·s mme. • 

r~-..... 
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Where anists give permission to reproduce a work in a catalogue. the images ~ftcn end up 

modified. Because anists do not understand and have not been asked to waive their VARA 

rights of anribution and integrity. ·they rail about the lack of ·copyright protection' and 

mistakenly sec issues of integrity in the same light.· 

Putin explained that ·overprinting and cropping· arc conunon VARA infringements. 

·with or without copyright pennission. it is an infringemem of the anist's VARA rights to print 

the tide of a catalogue across the image of that anist's work reproduced on the cover. or to use 

only a detail rather than the emire image." She ooced that "[e]ven when it is clear that copyright 

permission bas been granted by the anist, as a cumor and ans administrator," she is "still 

unable to discern whether or DO( an artist bas granred a waiver of VARA rigbrs." 

PuUn DOUd that artists wouJd relate experiences with VARA violatiom in coofidcDcc, 

but would DOC let ber show examples of those violations at the VARA barina· Artists feared 

that "once it became known that they were DOC proseanina cases of inflinpmem [of copyripr 

mJ/or VARA], tba1 designers and ldverusing anis1s would appropriate their Umps even more 

often.• 

Anim do noc wilb ro praeecuse for two reuom: ecmomics and far of reai•iatjnn. The 

anisls are afraid dlll ifdley ....itbamel~. their ilnlps will DOI be •lecled for aeptuducdoa, 

rautrq ia a km ofmedecl publicily. ,_ ciled C11CS ia wbicb anilll. praei: •i• such VARA 

, ....... 
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Pulin off ercd two suggestions: more education and a required (or conventional) notice 

of VARA waiver much like a copyright notice. She acknowledged that although neither 

suggestion v.-ould solve existing problems. they might help curb abuses. 

To educate artists. ~sbon articles in plain English <and Spanish and other languages 

widely spoken in the L'nited States) could be placed in the ans sections of newspapers all across 

the cowmy. • An inf onnation sheet on copyright and VARA could be distributed to fine ans 

professors who could further disttibute it to stUdents and colleagues. Pulin also suggested 

educating ·commercial artists and designers, advertising agencies, and publishers.· whom she 

identified as the people who most often violate VARA rights. This could be done by placing 

·articles and notices in design newsleaers and their professional orpnization newsletters as well 

as distribution of that information sheet to applied an deplnmems in schools. • NotWifMtanding 

enclose an informalion sbeel widl each computer software plCDp dlll is likely to be used for 

modificaliom of~ imlpl, dliDp like PbotOlbop and Mllim. and even with disks of 

imqa wbicb are sold 'c:opyrip& flee' - to poim out dlll VARA riata slill exist.· 

,... clilplayed a Frat Stella Cllllope lbe deemed a • .,.._ cump1e· of VARA 

iDfriDpmems: (1) die cover w a detail ndler dllll die ealiJe imqe; (2) die imqe on die 

cover w lialll •- ii w ..._ fnJm a proof; and (3) die imqe w uplidHown. ,.. 

mmiled .... 5eella ......,., pw copyripl permilliaD. but dllle W DD indQrion wbedler 

bis VARA ri11111 Md beeD waiwd. 
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Gilbert Edelson, Administrative Vice President, Art Dealers' Association of America 

The An Dealers' Association of America (ADAA) :s made up of leading American 

dealers in works of fine an. Membership is by invitation and the "prospective member has to 

be in business for at least five ycan. has to have an established reputation for knowledge in the 

field in which he or she deals for honesty, reliability and fair dealing with clients, anists and 

colleagues. and also has bad to make a conttibution to the cultural life of the community in 

which the dealer is located." ADAA's 13S members are found in more than 20 cities and most 

are located in New York. Edelson noted. 

Edelson is Chair of the Committee on An Law, the Association of the Bar of the City 

of New York and serves on a rumber of boards of ans organizations. He bas practiced in the 

field of an law for more than 30 yean, represemiDg dealers. artists, collectors, mUIC'•ms, 

nonprofit orpnizatiom and omen in the an community. 

Edel.- divided bis swemem imo two pans: the first dealin& with •painrinp, sculplure, 

drawinp. and prims• which be called movable worts of art. and the second "alina with ·major 

commissioaed work such u munls and momamaal sculplure or imf.wll•lions. • He noted tbe 

imponlllcc of commissioned worts but ~simd lbal they comp1ile only about one percem 

of all an trllllletiom. Most art trlllllCtiom ue in IDlWlbla. 

Al tbe ... mee'i"I of the ADAA. Edelson ubd if members •bid any expericnce witb 

request for waiwr of mor.d riala in the cue of movables.• ADAA members rapoaded lbal 

Several said it would be •biablY suspicious• for a clielll to request such a waiwr. and Ed1l1• 

r·••--4
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As Chairman of the Committee on An Law. Edelson conducted an infonnal survey of 

committee members. all practicing an lawyers. "The response was the same as that of the 

dealers: none was aware of any request for a waiver of the moral right in the case of movables 

as condition for sale or even otherwise.· 

Written agreements for an transactions arc rare. used only ·m the case of ccnain sales 

to museums or where a transaction involves very valuable works and there arc complicated 

payment terms or where a work of an is commissioned,· said Edelson. The tradition is that 

·[e]verybody knows everybody and everybody shakes bands.· 

In negotiating commissions on behalf of artists, Edelson bas found commissioning parties 

were ·very sensitive to the artists and their needs." He bas regularly requested and received ·a 

permission in the agreement preventing the alteration or repair of the commissioned work 

without the artist's active participation.• Eclelloa bas "never been asked for a waiver of the 

tn.mlCtiom with knowledgeable and sopbisticated people who are unlikely to ask for such a 

waiver.· 

Ede... tbouPl it too early to measure the effect of die VARA waiver provision on 

commission apeemems. due to: (1) die real es111e recession; and (2) die lllCk of publicity, umil 

aecemly, about VARA. MOit an is c:ommilliomd when buildinp are built, and fewer buiklinp 

eos11• and "IDlllJ corpondom mw been •lliDI dleir an collectiom, • raukq in "fewer 

c:ommissiom at least in die non-aovernmemal field .• 

6 

60 



Edelson noted that as a result of the widely-publicized decision in~ many lawyers. 

including those in t:'e real CST'.~ field. have been educated about VARA. and he expects to find 

"more requests in commission negotiations for a waiver provision." Builders or developers will 

try to protect against permanent an works that might be viewed negatively by prospective tenants 

or future purchasers. They may argue that "no one wams to be compelled to lh.·e with a work 

of an which be or she dislikes, or which is perceived, possibly to impair the value of an 

imponant invesanent. • As a result, "less established artists whose work may appear to be 

conuoversial • are particularly disadvantaged since they may feel obligated to sign a waiver in 

order to advance their careers •trusting that if the work bas real merit, it will not be removed.· 

Edelloa said that •repea1ing the waiver provision will have a 'cbilling effect' and will 

result in fewer commissiom for artists, at least by non-govemmemal entities.· Lesser-known 

anisls would most suffer, because any commissiom would ao to artists whose wort is well-

accepted rather than artists whose wort is perceived u comroversial. One alternative is leasing 

art for installation, I*.._ said. Tu advamaps exist and ·there is at least one company now 

operatina in New Yort which supplies worts of art which could be leued for lobbies and other 

public spaces.• 

In conclusion, Edell• llllld tblt. in comwuioll wilb tbe sale or propoed sale of a 

movable wort of an, •t11e prlClice llDOlll dealers and coUecton is not to request a waiver of 

tbe artist's moral ripll...mcb a waiver would not add to tbe value ofa wort. or Glib tbe work 

easier to sell.• Wida rapea to cmgnnmm, ·wbicb ,.__ a wry small proponioD of tbe 

tocal 111 mum, tbe sm11pon may be differem, • be said, addiJll lblt •t11ere is 1a10D to believe, 

in liabt of tbe recem litiptioo. that such waiwrs may be more often requatecl in tbe fulme. • 

r.· ...... 
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Edelson believed that eliminating the possibility of waivers for commissioned works would have 

a ·chilling effect• on commissions and would likely ·do more hann than good for anists. • 

particularly younger and less established anists. 

Rockne Krebs, Visual Artist 

Krebs, a full-time anist. bas supported himself through bis an work for the last 2S years. 

Krebs was commissioned for two projects by two corpontiom. which bom required a waiver. 

·11 was very clear dw unJess the waiver was provided the work was not going to happen.· 

Krebs noccd. Because bis works are created with light. be bas ·come to accept the desuuction. 

of his work; of works created durina the last ~ years. only one ranaim. He believed dW 

copyrigbl ·didn't really appty• to him. but waiver is pan of bis COdlKU and be was &lad to 

have VARA in place u a 1Je10ba1in1 tool. 

In one instance. Krebs sqacilled a five year period in wbicb 1be COlpOl'llion would keep 

die work •ilJlaCI•; be WIS plcued wilb 1be anupmem siD:e be bas done works lastina for 

•on1y ID evenina· • In I rCCClll project in Slcrunemo, in wbicb be ....-cl imaaes Oil clouds 

ilmps ·ewa dvNab Ibey were concre1e only in c,berspKe. • He apiD llllO'iMed a dunlional 

......- nae ·caJfter fiw ,an. Ibey cm mon: or lea do r uw:r Ibey ...wida dais (bis 

wort].• 

willa die IPOlllOlinl c:orporllioa. said Knill, ciliDI •a ~ ...... 10Ulll lftill. • who WU 

fon:ed to lip I nMr in Older to pt WOik. 1be YCJUlll lllilt WU •apr ID do dais aad 

r I t 
0...6.IWS I 

62 



produced for them at least 40 or SO differem images.· Kreb1 was concerned about •tururc 

negative impact on· a young anist's work. 

"The real question,· Krebs stated. "is how is this going to keep works of an alive long 

enough within our society and to suppon the talem of the artists who are in fact creative and not 

undennine their ability to function." He believed "the waiver and the economic facts of life for 

most anists, • notWitbstanding a tiny percemage of American anisu and their dealers who have 

the stature to get what they want, require artists to give up their rights in exchange for work. 

Questiom to tbe Plllel. 

Thanking the wimeaa, die RePter directed ber first question to Carol Pulin and asked 

whether prinlmakm genmlly usip copyriabl to someone ellc. 

permission to reproduce their worb iD caa:alopes, brocllll'es and posrm for exbibitioas. Tiie 

RePter asked wbelber a liceme mder die nproductioll tipl (secdoD 106(1)) for caa:alopes or 

posten without die riPt to make daivlthe worb (-=tioa 106(2)) implies •t111t you CID 

do. . cenaiD kinds of dliap bllically allowlble. e\'ell if die anill blln't pulled that ripr? 

Nia amwaed tblt ·e11e p.wNilben and ...,... wbo are primiml die npodllClion .em to 

tbiDk tblt 1bey do haw die riPI to ... iulqaity.. ..,. ...... said ..... fOCUliD& Oil 

"die basic rialll to cumaol die ..._ of dcrivllM wom.• ,.. llid 1bll •[iJt depends upon 

in a caWoaue is just dial. cbere mw been cws iD wbicb die lltilll alddenly find DOllCaldl 

IDlde to sell at die exhibit which die anill bid not iD fact si¥eD penniaion ro do.• 
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The Register asked if anists refrain from suing publishers from ·rear that their work will 

not be used in the future. • Y cs. said Pulin. The Repster asked if anists register so that if they 

sue. they could be eligible for statutory damages and anomeys fees. Pulin stated that ·anists 

who arc better off financially often do register their work· but ·most of the anists ... put the 

copyright symbol and the date and they sign it and go with that. • The Repster asked whether 

an anist who registered a work violated as in the Frank Stella catalogue example might bring 

a VARA lawsuit despite conccrm about being blackballed. Pulin responded that. in the present 

political climate. anists would ·overwhelmingly decline to prosecute for fear of being 

blackballed. • The Repster noted the similarity between Putin's remarks and what the 

Copyright Office bas beard with regard to photographs. PuliD remarked that from what she bas 

beard, pbotograpben are in the same situation as pri.nanakas. 

Tbe Repter asked Krebs whether, in his two commissions, 1bere wu a piece of paper 

tbal contained the waiver an.1 if be negotiared the five-year dunlion. KrW responded that it 

would swt that way. but ·[i]n the one irmlna:, they Wlllled to simply baw a joim copyright. 

and be did not un:lcrstand bow that would affect bis moral ri&la· Tbe Real*'" clarified that 

the VARA rigbU arc penonal and die cri1ical quatioD was wbctber be would waive bis riprs. 

Krelll apeed. but 5'ltCd dial iDdividual lrtisll are •puticuluty vuJnenble• to bllckblllq, 

commissiom baw waDlld bim to waive bis moral riabll. iD bodl cam be nqodaleCl a five year 

period iD which die wort would be kept illllct; after such time, be would rely on •comnmny 

5'IJ'POll for a public art wort.• It is difficult to rep.er public art works unless Ibey are 

moveable worts and ·Ibis is an arena where die public and our culQR, if we are bavinl our 

r,........ 
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cultural renaissance. which we definitely are right now. is going to be lootiDa for the larsest 

public impact of an.· 

The Repter asked Krebs if be agreed with Edelson that taking away the waiver 

provision would be dealmemal. Krebs responded that the ability to negotiate a waiver served 

him well in his work but ·waiver is very problematic if the artist gives up a concrete waiver on 

a concrete piece.· Noting dial Krebs makes creations in light that are rarely kept in a permanem 

form. Kfttlinaer asked wbedler reproductions are ever made of Kreb's images. Krebs 

responded affimwively. Knc' 11r clarified dm beclUle Krebs usips the copyright to the 

commissioaina pany be cloan't haw my comrol owr lbe ieprod!Ktinm. Krelll responded 

affinmlively. 

Kidd 11r found Nia'•"Ill Kba to iacr1 111 VARA edncmoa imeratiD& beclu.. one 

commcm die Copyripl omce _... w 11111 1e11 awm11 ii beaer "beclu• dim people 

wouldn't know lbcJllt lbe niwr provilioD llMl lbea liDce ii bid to be in writina. Ibey couldn't 

every lime Ibey baw to nphin cbll dais ii not a repraducboD, it ii an oriplal work of art; to 

IDOCber' Cl.... of die~ .,.;. up I law widl llO pmvilicJa for eaforcill ii; dlM ii, 

.....-eeq dmn I riPl bal dllll not doilW ...,.... IO lbll Ibey ......, Jme it.• Tiie 

R11'.. noeecl cbal VARA tipll me pamed to IUlbon a pat of die civil law, IO ll'lilll bne 

to be tbe ·eatorcen· an11 tbe pemmem aces iDvohed oa1y in criminal ismes. ,,. 1 I'••r 
r ....... 
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c:ommcntcd that Kretsinger was referring to ·the days of shrinking federal government 

activities.· Pu1iD noted that her education suggestions are DOl expemive but ·notice that comes 

from the Copyright Office and has that imprimarur is likely to be published.· Kretsin&'er 

commented that she wasn"t referring to individual utists so much as to ·organizations that deal 

with artists.· She agreed with the Register that the Copyright Office cannot enforce rights. but 

would try to comiJBJe with education. 

for such a use. • Pulin SWCd tbal she did DDl know but suggesred dm Stella miabl be comactcd. 

Kretsiqer responded that she would appreciate dm information because ·me full image is 

inside and this is an exccllelll way to have an imoductioa to the fKt rbM bis wrt is feamred 

in the magazine.· and because it also shows tbe imponance of lmvin& a ·wriam comraaual 

agreemem.• 

Tiie Resister c:ommemed tbal copyripl ownenbip is crilical when dalq with the 

section 106(2) derivative wort rigm. Moral nata is more difficult due ID die leqQired proof of 

harm to the utisl's rcpualioa or boaor. lbus••.....,. die moral ripl is a peai right. and 

tbe Uni1ed S&lla should t.ve it. dlll tell of wbedla or DDt die aep•moa and boDor bas been 

banned is clifticult.· ,... apml. e1119tially wbm one claims lblt die artilt cloan't t.ve a 

~. for n ...... wlledla Frat Slella"s bomr or,.,.... lmd bem burl. 

Ld ' 111 a+••cmd ID Edelson dlM in die •11mmt five yars• 11111 die Copyripl 

Ot1icc bas bcm WOlkiaa •• vmioul limes OD dlis llUdy. • die Oflice 1111 lamed dlll •m some 

r ........ 
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ways. u is too W'ly to tell.· She said his comment that only about one pcrccm of an work is 

commissioned was interesting because it was the first time the OfTJCC bad rccci\·cd such 

mformanon. ·1cs a guess but I think it's accurate.· Edelson said. Pulin concurred and thought 

the estimate seemed close. Soting Edelson's commem that due to the real estate slump people 

might choose other options. Kretsiaaer asked if he bad seen agreemems for moral rights "'·aiver. 

Edelson responded that be personally bad DOC. Kretsiqer asked whether bis answer included 

commissioned works as well as movables. Edel.ton responded dw be bas never been asked for 

a wai\·er and. as for movables. be would be shocked if somcooc said lO him. ·ru buy this 

picture on condition dw I can tear it up. • Tbe Repter DOCcd dw be indicared earlier dw be 

would expect lO sec more provisions in commission comaas after lbe ~case. and Edclloa 

confirmed this. 

Copyrigbl Office. Krebl responded lbll be did have a copy of the •young utist's· coaaact, and 

send me coauaca ml encounpd odlas to do tbe same. 1be Office was DOI illlaesfed in 

flllaSial informalion 1111 dlll blocki• dae -*8 OUI would be fine. 1be Office was oaly 

imaested in •me crilical ........ widl repnl ID dlae types of issues.• 

Da .. ...... .... -- - prices could be blocbd-. leaYiDI just die relmm 

rams. IDd 8*d PUliD if* ..,._..,. dlele w aa •aflinnllM obliptiion• of die an publisber 

to say wbedla VAAA riPll bid been waived. Yes.... said. ldvoc•ma •.,.. provilioD 11111 

would mab it necaury or • leaa coavcmiullll• for pubtilbal ID intirw VMA waiver to 

aJcn vicwen to modificaaiolll. •Pan of die pm11n is 11111 clelip qesia would do ii less 

r-..... 
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often and part of the pressure is that one would at least mow.· she explained. The Rqister 

commented that "[i]t almost becomes a labeling issue in a sense.· and mentioned the issue 

surrounding film colorization and cropping. 

Douglass expressed interest in Pulin · s commem about standard language to indicate a 

gram of waiver. She was "interested in standards developing so that people don·t have to come 

up with language from the beginning.· Putin suggested ·[s]omething very simple like: '\'ARA 

rights have been waived by the anist. ·• Tbe Resister poinled out that ·[t]be imeDl was to grant 

the right and the waiver was the exception.· and that any language should reflect •tnowledge 

and clear imeDl to waive those rights.· 

po.Ill_ mm sought to cluify that when Edelson said ·movables and commissiom. be 

meam ·movables and pmnanelll. • F.dellUa responded affirmatively and said ·penmnem is 

usually a commission.· Donat- asked. in regard to Edelson's comrnem dial be didn't dUnk 

tbe waiver provision sbould be repealed, if be tbmp •die law sbould go a liale funber• and 

require die artist to ·assen bis moral rigbl. • Sbe explained lbll in some couarria an anist am 
tbe right of inrepiiy only upon asteniD& it. akin to copyriPl nolicc. M1ll1a respome.l lbal 

be would ·ndler llllb it easier dim more difticull• for anilll. bul lbll be didn't laDw wbecber 

proNew and ....il rally would ................ 


ne ..... ""'*"'die pad and apre11ell bcr bope ................ die 
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had been blocked out. She noted that those items would greatly add to the Copyright Office·s 

ability to prepare a full rcpon. 

Panel 2: Edward J. Damicb. Professor of Law. George Mason University 
Deborah Bmsoa. Esq.• of Morse, Alanan. Dacey & Bcmon. and Trustee. 

Massachusetts Volumeer Lawyers for the Ans 
Richard Altman. Ans Attorney and co-counsel for the anists known as the 

·three Js· 

Edward Damicb, Professor of Law, Georae Mason Uninnity. 

After tbanlcing the Register. Damich explained that, although be is a member of the 

Board of the Washington Area Lawyen for the Arts (WALA). bis statement reflected bis 

personal views. He planned to address only two questiom: (1) whether moral righu should 

be waivable; and (2) whether the Visual Artists Rights Act (VARA) should be amended or 

modified. Funber, bis COllllDCID would only address section 106A(e), DOI section 113. 

Dmdcb first lddressed tbe VARA provisiom, nociDa tbe •narrow nnae of works 

coverecr and the ·1imited scope of the rigbll recopimt. • He noted 11111 •me VARA covers 

the oriaiml copy of painrinp, pieces of sculpaue, drawinp, pbotoanpbic imqes prepared 

for exhibition purposes only, and very limited editions of diem,• dial •reproductions for the 

IDOIC part Ire DOI covered,• 11111 WOlb IDlde for bile Ire DOI c:owred, and lbat wbele the 

works covered by die VAP.A lbould DOI mily be I premfeat for odm works,• bul dlll 

r •ft DI 
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under the VARA. ·c1oscr scrutiny is justified because for the most pan. we are talking about 

one-of-a-kind works of an. which by their very definition would be lost forever if they were 

to be altered physically. • 

Damicb pointed out that an anist ·s integrity is infringed under VARA only when an 

intentional ·distonion. mutilation or omer modification· occurs to a work of visual an. 

which is ·prejudicial to the anist's honor or reputation.· The right pl'OleetS works of 

·recognized stature• from destruction by •grossly negligem as well as imenlional acts.· 

He said infringement would not occur for modifJcatiom occurring namrally over time 

or as a consequence of ·the inberenl naaure of the materials.· The right of imqrity would 

not be infringed by ·normal comervation· or ·public presenWion. • He noced that the rllbls 

agaimt modification and destruction are "subject to fair use· and VARA ripu end with die 

dealb of die artist. 

qreemem, but die anisl should be able to ·comem· co altallion of die wort "ouuide a 

' l .. 
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prevent the use of the anist's name for a work he or she did not create; and (3) the right to 

prevent the use of the anist's name for a work that has been altered so as to prejudice the 

anist' s honor or reputation. " 

Damich then described the differences between the right of integrity and the right of 

attribution. He explained that waiver of the right of attribution may result in a work being 

"unattributed" or "misattributcd" but noted that a waiver of the right of integrity results in 

the "loss of the original wort... an elCIDCDl of fraud is introduced that does not exist with the 

waiver of the right of inrqrity. " 

A second difference Damicb found between the two rights is that a waiver of the right 

of inlegrity •may result in an mvcniblc act,• while a wort can always be reaariburcd to its 

proper author. Dlmlcb explained that "the commercial success· of a wort may depend on 

anonymity u where the artist is a convict. Dunich wauld support a •bindina waiver of the 

rigbl to claim IUtbonbip where the waiver wu IS express and IS specific u required by the 

VARA and only where the wort is anonymous or I pseudonym is used.• He felt dill "more 

anistic aalivity would result.• but be noced dlll if dlis belief were prown wroaa by the 

Copyriabl Office report. be would revile bis opinion. 

DllDich did DDt dliDk die VARA sbould aedil ID anilt for a wort lbe did DDt crelle. 

is KCepeed iD die lltl tn-=llil by VAJtA. 11dnap to bis lmowledp. ii WU DDt. 

0-idl would lllppOlt • waher of ... riPl to claim IUlbonllip of .. allaed wort 

....... been allaed wilb ... CODlelll of ... IUlbor. ·n.. CODlelll to ... abmlioa 
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becomes a condition precedent to the enforcement of the waiver of the right of anribution in 

this case.· 

The last topic addressed by Damicb was joint works. He stated that the VARA 

provision ·a11owing one joi.nl author to waive all moral rights for all other joint authors" was 

opposed to the theory of moral rights and •inconsislent with the VARA's prohibition of the 

transfer of moral rights.· Damicb pointed out that the VARA right which is a personal 

right, can. in effect. be waived by an unrelated pany and could result in ·irreparable 

alteration· or •destruction.· Damicb stated that the •resu.1ts of this provision are. so anti-

personal tbal they cannot be ourweigbed by the benefits to be pined by ease in obcainiJ11 

waiven, especially when we are talking about the permanem altention or destruction of 

....._....
Oaaa.._...· 

Dwlda scaled tbll in regard to the right of imepity •the comem of every joim 

author lllUSl be oblained, • IDd dial in reprd to the ript of lllribution. ·wmvers must be 

obcained from acb joim author whose riaM of auribution would be affected.· 

Debonll .._, ....., ol Mane, Altee, 0.:., A 81•• wl Tn11tee, 

ee... bas pnctked law for 13 yan It die i'*'lec:a•I property finD of Mone. 

c:opyrlala. a.femarb. 111111 lade M:ldl. • Her clialll •w included ·publi*n. llllbon. 

lfapbic desip firms. papbic clmpen, ldwrtisias •ncies. illmlnron and visual artisls 
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including New York artists Jeffrey Schiff and Stephen Antonakas." She noled that bolh Mr. 

Schiff and Mr. Anlonakas have received "numerous public commissions." 

About six years ago, Bemon founded Volunteer Lawyers for the Arts of 

Massachusetts, "a joint project of the Boston Bar Association, the City of Boston Mayor's 

Office of Cultural Affairs and the Artists Foundation." She explained that "VLA of 

Massachusetts, lite most VLAs, provides Dm hQDQ legal assisunce to anists and arts 

organizations who meet c:enain financial criteria," and "educates both the arusts and legal 

communities about lcpl issues affectiDa utisrs." Her commenlS would retlec:t her personal 

views but she dwnbd die ~ Office for invitina her and die VI.A to testify. 

In Bemaa's view, the waiwr provisiom "effectively nepac" the proteetiom of 

VARA because of: (1) the unequal bupining position of artists; (2) "limited opponunities 

for commissions, especially public commissions of sculpcun1 worb. works affixed to 

buildinp and site specific an wort where waiven are most likely to be soupt"; and (3) 

"coDb'ICI lalJIUllC wbicb is c:onsislem with die law and no pater." 1'1111 "the law must be 

as strict u it can be or it will be meaninalrn." 

- mJled tbll mmy anisrs llill do not know lbout VARA. A surwy wu 

conducted in 199'2 by VI.A of Mamclw""h, in rapomc IO a request for iDformllion from 

22 well~M·rs :le-as anills, •over bllf of whom bid doae ooamjssjowl wart 

were represemed by dealers, pDeriel or qaa.• 1be 199'2 mrvey lbowed dllt about 30 

r'.._..... 
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percent of the artists were aware of VARA. In 199S, SO percenl of the same pool of anists 

were aware of VARA. She cautioned dw the Olber SO percent were still unaware. 

As a result, she said •there is limited opponunity to document fully the effect of or 

likely effect of the waiver provisions ai this time.· Many DOIKOIDIDissioned worts of an 

are sold witholot written comracts. Some evidence is begimina to emerge dW buyen are 

seeking "insurance provisiom in commission comacts which will, wbabcr or not such 

provisions are exercised. enable them to avoid violalinl die law.• ~-VARA COllll'ICtS 

"which were executed in states with artists' rigbls ICIS • could help to idemify the. imem of 

"buyen and commissioning parties.• 

duesbold for qualifying a wort u a wort of recopin:d ICllUl'e, •and 1bll •remova1 which 

results iD die destrucbon of cbc wort will, iD mcst CMa, viollfe lbe anilt'1 riahll of 

imegrity under VARA.• Even when COdliCU provide ID anill widl die ri&bl of comulWion 

before a wort is altered or aemoved, die provisions UIUllly end up favorina die 

commissionina panics. Bw cilecl • ID example I 1986 An Canmjssioa Coaa.::t widl 

die Municipality of MeuopolilaD Saale for die DowD'OWll Saale Tamil Project. Tbe 

comnct prorided for die anilt's waiam appnml prior to any abaalion. modificMion or 

be abaed or daaoyed in die procas. Tbe CUlllllCt would allow die anilt to aepurdme die 

wort but only if it is •not incorporaled iDlo any larpr piece and it ca be clone wilbaut 

r.....,.14 
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would "operate as a waiver," and shows the "commissioning pany's intent to control when 

and for bow long the an work will remain in its building." 

Ben.son pointed out that contracts for the "Massachusetts Bay Transponation 

Authority for its ·Ans-on-the Linc· program." gave the MBTA the right to remove the work 

and to salvage the work. if possible. She noted that most of the "Ans-on-the Line" contracts 

were pre-VARA and followed some\l.•hat the language of the Massachusetts An Preservation 

Act, which "provides that moral rights in a work of an which cannot be removed from a 

building without substantial phy! ical defacement, mutilation or alteration are automatically 

wai,·ed unless they are expressly I\-served in a written agreement. • Such contract provisions 

exemplify the intent of commissioni.'I panies to provide only those rights dw are required 

by law. 

Bemoa said anisu she bas 111 orked with who have received public commissions tr.II 

her tlw their commissioned works a~ designed specifically for the imuJlation space and tlw 

removal of the work would destroy the work. Govemmcm commissions do DOC allow 

negotiation for specifics such as "tbe future of the an wort in tbe comext of lbll space or 

elsewhere includin& its possible removal for wbarever reason; for jnmnrr, if tbe buiklina is 

to be tom down or if tbe public dislikes tbe wort. or if tbe wort crma a public hazard 

safety issue or is a miuac:e. • Sbe said lbll in reprd to removal of tbe an wort. tbe 

comract is ...ny pre-wriam ml ·vesas all npu ml decisions with tbe commissionina 

party.• 'Ibis applies to ...,.ished artisll as well as DOD-CSllblisbed artisll •if tbe artist 

WllllS tbe commission.• 

,. ........ 
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Benson explained that waivers also exist in more reccm mass traDSit and public an 

commission contracts. She mentioned a 1994 contract for a temporary installation with the 

Massachusetts Highway Dcpanmcm for the Central Artery Tunnel Project. which stated that 

the anist's work was temporary and. thus, could be destroyed by the Highway Depanmcnt. 

"[nhe most sweeping waiver language can be found in a 1994 commission agreement with 

the Los Angeles County Metropolitan Transponation Authority." She explained that the 

Authority. in its "sole discretion." could move the wort even if the removal resulted in 

"destruction, alteration. or ocher modification• of the wort, and that the anist had to waive 

all rights under the "California Ans Preservation Act and under VARA.. Bemoa thought 

those provisiom were too broad and show the commissionina party•s imem to sttip artisu of 

moral rights and prcvelll claims under VARA. ae.. thought it wu imerestiDg that 

"California. wbicb really bolds itself out u a swe favorin& artist's rigbll. and having many 

laws favorina artists IS well IS the only swe in die counay with a Resale Roya~ty Provision. 

also required die artist to boch limit and waive its ri&bls under dleir resale royalty 

that she brou&m copies of die COIDICt provisions. 


8emaD next addra.d die quesaion of wbedler, pmporlioaalely. more waivers are 


uue. she said. it could be due to die mnow 1COPC of VARA. 81m1• 1111 .drafted many 

commission CCdllCll under die Mnnd•-m Sllle S-• wbich fJequmdy, if not always. 

include provisions for ~ of moral npu. • Sbe noted tblt lnim are not compeDSlred 
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for the waiver. Waiver language can now be found in legal treatises and fonn books. and a 

"broad general waiver" can be found in the Publishin& l.aw Hanc1b<>ok. 

Benson concluded by stating that "anist's moral rights are routinely written out of 

their contracts." The law needs to be more strict to "prevent the wholesale and generally 

nonnegotiable waiver of these rights," but a chilling effect on commissioned works may 

result if waivers are prohibited. If the law is meant to protect anists. Benson stated. the 

waiver provisiom should be, "if not repealed, then substantially circumscribed." 

Richard Altman, Arts Attorney 

Altman said that be was speaking purely on bis own behalf, as the attorney who first 

represented the artists in Caner v. Hetm1ley-Spear, and first brought suit and obtained a 

temponry restraining order in the New York Stare Supreme Coun under a New York swutc 

which is similar to VARA. He wisbed to speak about lbe case only in so fu as it related to 

the issues 11 tbc bearina. A....,_ dlou&bt me flCIS of me CJm case were "sttiking" and 

"anomalous" and represemed "a clash between two supposed values tbal we believe in 

deeply: ut and real cw.• M a result, be would be coacemecl if lbe case "became the 

buis for policy clecisiom. • He "feared" tbll real awe would prevail in me end. 

In visilina tbe jnnlWicJG site and discussq the ut project widl the tbrec 

time ml cffolt ill die proju:t if they bid cxpecled cbc wort to be "tom down.• "It would 

have been difticult ta jua:ify it.• The sp1ee w •enormous• and the utiSll worbd for two 

and I balf )'CUS OD die project. "prlCtically livina" in die pa.cc. At die time die CGml&1 
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was signed in December. 1990 which was six months after the effective date of VARA. 

neither party was aware of VARA. Altman noted that no rights were waived in ~ 

Altman agreed with the distinction drawn by An Dealers Association· s Edelson 

between works of an in buildings and works of an which are moveable. The owner of a 

building might need to ·preserve some kind of prerogative· because there may be 

difficulties in gening a building owner to commission a pennanem wort of an for a building 

which cannot be removed without destruction unless the owner is given some ·1eeway. • 

Altman thought that the main problem stemmed from the impossibility for an artist ·ro know 

at the time. the value of what is being waived; especially since the value may change; once 

waived, the rights are gone. 

Altman felt it was necessary ·ro protec:t the artist ag•insr the consequences of bis or 

her own folly.· He believed waiven sbould be prohibited, wi1b a possible exceplion for 

buildings. When an artist becomes successful, die personal riabls become pan of die 

explicit.· Because a panicularly well blown lnill is an ·anist of sufticielll llllUl'e, • in a 

C0111nCt wi1b a pUery be can refUle to aw bis moral npa. It would be WIOlll to ·anow 

be wu told dllt die New York Trllllil Audaity, in ill COlllllCCI for public an in die New 

Yort City subway syWt cbs not. •• a w of policy.• at for a waiwr; after Ibey 

commission a wort for die subway, cbcy keep it lime. He DOied bowver. tbM be reccady 

,. ......... 
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heard of an anist asked to do a commission by the New York City Parks Department who 

was asked to waive her rights. 

In conclusion. Altman noted that gi~·en the political climate it was unlikely that the 

wai\'er provision would be repealed. but he thought it should be done as "a matter of the 

dignity of the anist." In his review of "imercontinen:al law and continental. and French 

cases in panicular." Altman found "very high toned and deeply felt language from couns 

about the imponance of what it is that artists do, and that it bas nodting to do with money 

and these anists deserve to be protected no matter who they are. • This treatmem should be 

reflected in the United States without harm to artists' commissions. Mont rights have to be 

•treatect differently" than other rights based on economics u they are ·essemw· rights wbicb 

should not be waivable. 

Quadoas to the Panel 

Tbe Jlealtter asked the witnesses if they favored eliminating the waiver provisions. 

l)amlch favored elimimtina waiver of the right of imepity. Tbe •c&11ter noted that otber 

than Damich, the other witnesses OD the panel focused OD buildinp and immovables, and 

Alanan specifically talbd about real awe •inniDI <Mr mt. 

Tbe R...,_ asked if there sbauld be a special provision for immovlble art "'Kbed 

to a buiJclina wbae ii would masc a hazud or may be subject to dw.... w. All ss 

raponded .... be .,,.,...,. lbae wae special provisioal in die law. ne • &Irr DOied dlll 

she WIS spakin& about die provisioal roday. All 77 lllled be .......... lb7l WIS cownd 

ldequalely by seclion 113 in die praem lllW. le•• noted dllt dUs .iioa operas u a 

waiver. because commissionina parties, especially after Camr. would Ilk for die niwr. 

r~.. 
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The Register agreed with Damich·s remarks concerning the ability of one joint author 

to waive for all authors. Damicb responded that it was ·obviously comrary to moral rights 

doctrine. • He thought the analogy in the House Repon between the treaanem of joint worts 

under VARA and treaoneru of joint worts for economic rights of copyright was 

inappropriate. ·~oney is fungible.· noled Damicb. ·you can certainly always divide the 

money with somebody else if you are using their ·pan· of the work.· He could not 

understand. however. ·bow one joint author should have the right to allow a work to be 

destroyed without any input from the olber joint author. • 

The Resister sought to clarify wbedler it was presendy a problem and if coattlCIS 

address the issue. Damicb disagreed with the approlCb dW if anises have not been 

disadvantaged. we should necessarily keep die law. ·vou start with the idea dW moral 

rights ought not to be waived, but we 'II make reuonable ~tioa u we find tbal they 

have to be because of economic necessity or some oda value,· be said. 

As a U'ldemut pnctioner, ..._ llllloaiml the inlepity risbl to aood will: ·we 

may not see die economic value of Ibis wort ctwnpct, but the ecoaamic value of lbe nm 

wort could be substanrially affected.• Lib &CJOClwill Uld imepity, moral npg were mm 

to proteCt the anist's repllllioD. wbicll is ...... and .... afl'ecll ,... wort of lbe lllilt.. 

fulme wom.· 

Coacernina joilll waivers, A.....~._. DOied dllt Judae SNlllein in die Camr e111 

specifically said dlM artisls may ...- to waiwr in a ••ilill sipld by all of lbeaa. lie 

r......_14 
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ooted that this remark raised an issue that was 00( appealed. resulting in ·either implicitly or 

explicitly overruling what the starute says. - Damich said one way to avoid the provision is 

to sign an agreemem among all joint authors at the outset. The Resister explained that this 

was the point she was driving at. Damicb said. however. that. considering the extem to 

which artists are unaware of VARA rights. it w::M·· . be ·umea1istic to say that it [waiver of 

rights] would be adequately treated by bargaining among joim authors in the context of these 

kinds of worts.· 

Noting earlier commems by the tint panel that utisu fear beina blackballed. die 

Repter asked whether. due to the unequal barpiDina power of most utisu and the naDllC 

of the business, artists wol\lcl assen their ripls even if wai~ was probibiled. ._. 

lbouabl well-known utiSIS who can refuse public commiaiom ue die elC.eptions. ·Eilber 

away, and the rest of die anisll, even dlOle wilb ...,....., repu11iom, sip die deal,· sbe 

said. 

Siie DOied dllt it would be 1pp1eci11e&I if die Copyripl Ollice could diNct ~IO 

WiaUIHI after ...... lbeir waiam CIJmllltelll. 

8m1• said no comt Im Jet U..p1 e1e II lblt ...... p ., ii wmld be lllnl to .,...... Siie 

r'_..... 
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be seen in comncts. Kfttsinaer noccd that. since this Congress ·is probably DOl going to 

repeal the waiver provision. it is imponam to see bow the waiver should be addressed to 

help artists wbo arc in unequal bargaining positions. Agreeing with Carol Pulin's emphasis 

on VARA education. Kfttsinaer thought that at least if artists bad knowledge. even anists 

without equal bargaining power could set some limits for waiver by offering substitute 

language. 

BealDll asked if one could satisfy the VARA waiver provisiom by sayma. ·1 could 

remove the work of an from the buildina if I were to sell the building and the buyer didn't 

like it. • Bemoa DOied dw such a mrcmem could result in desauction of the wort u surely 

IS I full waiver. ltftala&ti apeed but noted tbal provisiom in section 113 would allow 

artists to try to remove and main a wort. Kn«tf pr asked if Benson believes anills baft 

DO way to protect dlCir ripu. ltm• laponded that 1be sile-specific .-n of 1be wort 

pnenlly means tbal any removal raul1s in daauctioD of 1be wort. Eftll a more specific 

waiftl' in which removal is slill allowed could result in daauctioD of 1be wort. 

U.lll'da:ll did. lie ....... wbile llllCb of ... 


Janamle in FIWb am 11111M•1 ii ft1J lie dul lepldills 1111 Wliembitily ..a.,._ 

waiYlbility of ripll. ill pnaice waMn lie retCJtni-1 to - dtpee.......... 

allilely 11 in 1111 Unilld 511111. 
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He noted that be bad not looked at the French cases in several years. but questioned 

whether a French coun would recognize waiver of a right in a limited context where. for 

example. the anist would say. WYes. I don't mind if you would slash my painting or put a 

swath of black paint across it or something of that son.· Damich said the narrow scope of 

the rights at issue coupled with the fact that all the imercst groups pressured Congress for 

exceptions bas resulted in his opposition to waivers in diis comext. 

campaip is underway to educate artists. Doullw noted that Volumcer Lawyen for the Art 

groups do educate their members, and asked what else Benson tbougbl could be done. 

8emOD commented that more of the same would be good. Her aroup held a forum in 

the forums, however. and wbilc she disliked pneraliziDs about anilcl, she DOied that unless 

Asa 

rault. it would be DeCCSllJY to CCJGlirwe to bold forums and to .-. slowly. 

Da I'• abd Bemaa wbedler, if a ICUdy were clom over 1111 am me years. the 

said dllt anilll n llill UDCedliD of lbeir blsic copynpa under 1111 1976 Al:t. DI I' rr 

D1k1J1a Mi• twice dlll die ll1ilt did DOC llWOft pomopaplly in dll W in 111J form; odler 

dlla dlll. die rat of lbe survey WIS left bllllk. 
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Responding to Dougla.ss's question about education. Altman noted that litigation 

always brings attention to an issue. While aspects of the~ case are troubling. the 

publicity generated by the case. with anicles written in an magazines and newspapers. does 

inform anists about their rights. 

Douct- asked Alunan about the San Francisco artist Richard Sem who refused a 

commission to avoid waiving bis moral rights. DouPm was curious whether the idea of 

waiver comndicts the underlying philosophy of copyright. which is aimed at encouraging 

creative effons for the benefit of society as a whole, since the artist may simply walk away 

from a commission rather than sign a waiver. Altmaa DOCed that while creation is a positive 

1oaJ. artists cannot be fon:cd to crcarc an. He relared the famous case involving a fiabl 

between Lord F.aron and Whistler over a ponrait wbele Whistler reaieved the portrait and 

refused to deliver it; Whistler kepi the money and told Loni F.aron to 10 to bell. Altman 

said dial Lord F.aton lost bis suit api• Whistler due to •a riaM of clivulption• - the 

artist's r1am DOI to produce. DI &'• ..-cl lbll WU a moral rigbl the United Stares docs 

DOI lave under VARA. A- apeed, but added 11111 by reftlsiDa to sip a waiver an artist 

Under die ..,..;. riallll dllCJly, •you eilber do it for bire or you don't do il. • 81•• 

• • • • ...a.:...a. -·'"- • .__ • _... -----=-- ....._ ..................... of
can-'"'9'11 .. pllW, WIUWI ISMlla m 5a ~ - UllllA™- 1115 .,-.- ,,.,.-7 

well. 8 •• ......,. it was a clifticull c:mfticl to '"'en:e if die cqeclivc is to aa1e more 

, ........ 
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work. The Register said, "that is pan of the Constitution and that's pan of copyright. 

period." Assuming the work has been created. she thought the issue is what kinds of 

personal rights should anach to an ani:;t because it is the anist's creation. 

Panel 3: Dale Lanzone, Director, Cultural and Environmental Affairs Division. 
General Services Administration 

Lanzone's responsibilities at the General Services Administration (GSA) include 

managing the Federal Government's Art and Architecture Program. The GSA commissions 

art work ·as a means of celebrating and giving substance to the purely creative moment of 

our time.· The process is shared and involves "local communities, commissioned anisu and 

the tenams of our buildinlS· Panels of an experts, local community representatives who 

work with the artists, and the building teoams • all work togcdler to develop an •artistic 

concept for a particular site.· Lanww explained. Because of the site-specific Dlbll'e of the 

commissions, section 113 is imponam to GSA. fu!Mlq for commissions comes from 

money set aside from die •CODlllUClioa budaet of CllCh project.· The euct amoum of money 

alloaed varies from ·one bllf of one pm:em to up to two percem dependq upon die 

particular project. die locl'ion. 1111 die poaibililia tbat ue available for worb of lit. • Tbe 

rtpll. Tbe GSA tries IO •wry specifically define wblt die llliem cblrKlerildcs of a wort 

of an are. the rap of die C09xt of die wort of lit widliD die buildias. • M ID ample. 

be DOied tblt if ID ll'lilt wen aadDs a lllJC scale wall mural. one miPt ut wbecber die 

31Omlllrt.1"'r'--­
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anists intend that cenain "view planes" be maintained or if there are panicular "architectural 

features" the anist secs as pan of the work. He explained that the answers to these questions 

must be negotiated, taking into account "the need to manage a building in the future, the 

kinds of changes that may be progranuned, both known and unknown, for a building." 

Eventually all agree on "what characteristics of the piece the provisions of the Artists Rights 

Act applies." The work is then created and installed. 

Lanzone mentioned that the GSA does not have a problem with the existing 

provisions of sections 106 and 113. He explained that GSA has been successful at working 

with the provisions to balance the needs of all the parties. 

The Jleabter asked Lamone whether GSA deals with an artist while neaotiatin& a 

contract. "Yes," said Lanmne. Tbe Resister asked whether they requested an assipment 

of copynght to the United States govemmem. l.anmne remarked that "the artist maintains 

copyright." He explained that GSA commissions require the artist to create origiml worts 

of an and forbid an artist to mike IDOlber' wort of an that is die same size or confipntion 

absent prior consent. 

Tbe Repter noted that die Jut panel buically propmed a repeal of die waiver of die 

imqrity ripl, especially due to die narrow scope of worb lddresled by VARA, but noted 

that die panel cbou&bl section 113 should Slay die 111111. Tiie ....._ ubd • anmne wbal 

be ~about dial. l•HM ~ dial be ........ repeal of die waiwr would lut 

manqement of the proanm "in the comat of dymmic buildinp dial pow and dlanp. • He 

noted dial for worb of an tbll are "coaleXQlal in DllUl'e" it is ~ to undentand and 
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agree upon the context. Contextual issues play a role "in making future management 

decisions about the works of architecture. about the public spaces. about introducing new 

requirements in accessibility -- fire safety issues." Defining the salient characteristics of a 

work entails exacting specificatior.s and descriptior.s of the context of the work. The 

Register asked if those kinds of questions were addressed in their contracts. Lanzoae 

responded affirmatively. 

The Resister asked how many commissions GSA extends per year. Lamone said 

they have "63 commissions underway" and "21 in process." He said they "manage on an 

on-going basis about $14 million dollan wonh of commissions." ranging from "$1 million to 

$9,SOO dollars." They have "a range of typeS of artists and scale of architecture and worts 

of an." 

Kretsln&a tbankcd Lanzone for his information and participation in the Copyriabt 

Office•s interim repon. Lam.one gave Krecsinaer a copy of the GSA c.onaact. She asbd 

wbetbcr the comract lanpage cbanged after VARA wu emcted. Unzone responded 

affirmatively. addina thal the conttlCt laDpage requires a definition, nqotialed specifically 

in regard to each work. Much of what GSA • Sll'U.lllecl with since die removal of die Tilled 

Arc . . . WU deali.. wi1b die issue of COlllex1Uality. • The issue of COlllalUality WU I major 

concem of die anilt ml wu ·pm1Uty cemra1 to die millmo1ca•...Sma of die aamcY in 

dealilla with die Tilled Ale,• llid I ·-· Tbe aamcY viewed die wort u •an object 

placed on die plaza to be viewed • 'a object nlber lblll a device illcorpoalias die plaza, 

imponaDce of coammnication of dlae kinds of imellliom at die w so tblt. if neceaary, 

r_..... 
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GSA can ·negotiate a change in the piece or negotiate an acceptable context for the wort of 

an. 

Kretsinger asked if be bad encountered an impasse since VARA where no 

compromise was acceptable between the anist and GSA. Lamoae said ·no.· and explained 

that the element of ·surprise" is absent: the anist takes everyone's concerns into account 

when developing the anistic concept. Kretsinpl' asked if. when an anist declines a 

contract. it is for some ocher reason. Lamoae responded affirmatively; more than anything. 

artists would walk away from the "offer of a commission• rather than the comract. This 

usually happens "because an artist feels that a site is just not appropriate to their wort.· 

Kretsinpl' asked wbelber, due to the tigbtening governmelll budget, there is a 

decrease in these commissiom. Lanftme amwered that tbeir funds depend upon their 

building budget. which is on a •building-by-building basis.• Tim, if their buildina propam 

were to decrease, so too would commissions. He poinrcd out that they did DOI know where 

it.s going right DOW. Tbe Repter sweet that the Copyrigbl Office WIS in a similar position 

with respect to saving the Oflke of Tcdmology Assessmem. LINaae noced that die GSA 

questionable.· 

with peasest flexibility in die area of anisls' ri&ID. Da &'• aired wbedm die coacerm 

surroundiDa waiver were monetary or penona! on die put of die anills. L-NM aplaimd 
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that the concerns are not monetary. adding that the concerns might be monetary if they 

decided to oblain copyright registration. However. be explained that since they don't want 

copyright. the issue is never raised. 

Doqlaa asked whether GSA conuacts were similar to private contracts. Lamoae 

said that their contracts probably favored the artist more. GSA commissions are not business 

propositions and must balance inrerests. mostly between •use of the structure; use of the 

builcling; poccnlial changes to it; and bow the work of an may or may DOI affect dw. • 

""""- asked Lanzone if be would agree to I provision sugested by Benson 

whereby an artist could remove pieces of a wort that would odlerwise DOI be capable of 

removal wi1bout desuuclioll. 1.,... asked if Dnugl•u mea.- that lbc altamtiw: would be 

desuuclioll of tbe wort. Doaa'- said dlll iDslad of mvin&. waiwr, tbere would be. 

provision where lbe anise would mw: lbe npa ro come iD IDd n:mow: pieces of the wort. 

similar to lbe riPI lltiSll mw: wida removable an. •-·- ....... sucb • provision 

would be manin&lea since if lbc an wort were mDOYlble, die federal panmes would 

IDlb provisiom for rekxltloa if lbe buiklitw was .-a to be clemolilbecl but wbae an an 

wort is incorporlllrd inlD • buiJdina ·c11e COit of •elmJVial IUCb • woat would be 
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Jobn Koeael. Ans Anomey 
Jobn McGree.y. Anomey. Hughes. Hubbard & Reed 

John McGree.y, Attorney, Huabes, Hubbard & Reed 

McGreeyY first introduced Amy Barish. a clerk with their firm. and then introduced 

the artists John a/k/a. J.J. Veronis and John a/k/a Johnny Swing. John Carter could not be 

preseDl but his written statement was submitted for the record. 

McGreeyY stated Hupcs Hubbard was co-coumel along with Richard Altman for the 

ttial and the appeal of cwr v I Hebmlev-Spgr. He agreed with the conclusiom of Bemon. 

Alanan and Damicb regarding the waiver provisions. In bis role as counsel for tbe three Js 

and as lawyer at a large Ma•mn firm represeDliDa primarily corporate inrerests, be could 

predict the result of the waiver issue, especially me section 113(d) issue. He agreed wida 

Benson that there is already am1 n1 tanauaae in form boob reprdiDa waiver, and dolsM 

it would be in PU boob soon. He compared me waiver issue to ·&ee1m:ers' rigba relating 

to die electtonic publication of IDllerial from periodicals. The •nnl form freelance 

apeemcm is being expa!!drd to cover me elecaonic publication of articles and pbolognpbs. • 

Aulbors and pbolOlnpben are not coq1easased for me em publication. and McGree9J 

to •caam wmen « vAP.A rilbls before any 11t wort ii emaed ao.• He ICknowledpd 

... die talllll--builclq owner issue -- in cam --- ·ee1ms1ey. die plfty to which 

die dlree Js earaed into lbeir c:oaalCt widl. w die talllll of die hlildq, albeit a lmllll 

r ......... 
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with a 47 to 48 year lease." McGreevy agreed with Damicb that the joint authorship 

provision is flawed. He believed that the "united from" pres:nted by the three J's was 

ccnttal to that the survival of the case. 

Johnny Swina, Visual Artist 

Swiq believed there is no need for a waiver in relation to section 106. "There is no 

circumstanae where a wort that is not immupting a piece of private propeny should ever be 

altered, mutilated or destroyed for any reason. When a tramaction takes place with a piece 

of an work either bought or acquired, it's done with the inrention that it's wamcd. and if it's 

wanted. then it's wanrm in the condition that it's acquired in," said Swing. 

Swina believed that section 113 WIS worthwhile, but that language was needed to 

specifically define the writing, such IS dlll curremly found in section 106. While such I 

position migbl seem COllll'lly to his own cue, if the dne Js bid negotiated with section 113 

in mind for the Queens project, the an work migbl haft been developed differendy and 

mipl haft still been a successful project ........ later it may haft been desttoyed. Swinl 

DOied tbal durin& the project comiJml neaocialions toot p1ace with die person mey tbougbl 

owned the property. u well u with qineen, arcbiliecas and plumbers. He DOied die anisrs' 

If die w project were offered to die dne J1 today, aad a waiver were presellle4, 

S.... said be would problbly llill undenlb die project bul would d'lip it clift'aemly. For 

example, be would d'lip die wort to be reDIOVlble IDd dewlop it Oil a pn1IJcr scale. 

n...,.ie 
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Swing showed pic:ures of the work in the Queens building. He commented that a 

project of th.a: magnitude probably had never been done before and probably will not be done 

again. He thus thought interesting that it was "the first test of this law.· One picture he 

described as ·a view looking about one-tenth of the space down the hallway. mosaic on the 

floor. sculptures on the ceilings. the walls.· with the mosaic related to the ceiling sculptures. 

He described an area that housed a 45-foot suspended ceiling sculpture. He described the 

sculpture as "kinetic" and noted that "the tiling on the floor is involved at looking up at the 

piece.· He explained how above a 100-pcrson passenger elevator he created a piece that 

spoke and sang to the passengers. giving the work ·humor· and ·childlike· qualities. 

If waivers were prohibited. particularly where large amounts of work were at issue, 

as in Lanzone's commissions. Swine said ·the work would have to be clearly pre­

determined. w~b in my mind is contradictory to the nature of making an.· During the 

artistic process. there was a "comiDJal rappon" with the people they were working with and 

their project coorinwally "mewnorpbasiz.cd. • Abscor a waiver provision. anists probably 

would not be given such flexibility. 

Swina observed that most artists are on the lower end of the economic ladder. lbus. 

be tbougbl the law was a useful "leveling mecbaniun. • If there were language in the swutc 

dcscribin& what Wliven miabl be like. be sugested. it would benefit artists in exeaning 

collb'ldS. especially those wbo can't afford or don't consult a lawyer. 

r_..._ 
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J .J. Veronis, Visual Artist 

Veronis. one of three anists invol\·cd in Caner. related that when the project was 

interrupted on April 6th or 7th. the three Js sought to protect the work from possible 

alteration. mutilation. distonion or removal. l:ntil thu point. they were unaware of VARA. 

Many anists he knew also were unaware of VARA. that the publicity of the case has 

awakened many anists to their VARA rights. Veronis sta~d that "upon hearing about it and 

finding more out about it. it really was very exciting and also quite a relief and. in a way. it 

was looking over our shoulder and having a guardian angel to protect us with this project in 

this situation." 

Most of the commissions Veronis has experienced in the past have been oral 

contracts. Thus. the waiver issue never really existed. It was unfortunate that the issue 

being litigated was framed as building owners versus artists. In bis experience. 

commissionina parties usually commissioned the wort because they liked the work. 

Veroais thought the first pan of the waiver in section 106A was uruwessary. and 

most patl'ODS would DOC alter or change works that they purcbucd. He acknowledged dW an 

artist who was not successful and who needed the money mi&bl feel compelled to waive bis 

or her rigbu in order to obcain work. On the OCber band, if ID artist could afford to place 

inlqrity in from of fiiwnres, then ID artist mi&bl refuse a commission. He tbouP. it critical 

to hive open comn11nicllion and clear undcnbndina of wbal acb party wu expected to 

live and wbal acb would aet in return. He DOied dm in matq cbeir work, the three artists 

made a conscious effort to comply wilb buildina codes IDd replaliom. 

,._.... 
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\'eronis noted that the waiver pro,·1s1on m section 113 1s unponant because 1t 

pre'"ents the owner of a building from having to keep a work he or she doesn't want. '-'h1le 

allowing an anist to bener understand the circumstances regarding the \\Ork. 

In conclus1on. the artist reiterated his disappointment that the issue has been presented 

as patrons against artists. so that buying art work is seen ncgati\'ely instead of positi\"ely. He 

stressed the unponancc of communication at the outset as a way of a\·oiding problems later. 

Questions to the Panel 

Addressing the j\Jint waiver issue. Swine noced llw it was extremely personal because 

in about 99 percent of cases. people are not making money off the copyright. He found it 

interesting that the issue was being discussed at the Copyright Office ·because most of this 

deals with people making a profit off of things and really all we have to take home at night is 

JUI' pride.· If the parties could agree to make the wort togedler then they should be able to 

work together in deciding whether to waive their rip. He disagreed with the ocher two 

artists that more communication is the key. believing the anist was at a disadvamgc in any 

communication. ·Money talks and the more wort you all can do to limit the communication 

dw we would need to do in saenatb of our position would be wonderful.· be said. 

Tiie Rc&illlr said dlll die United SWes bas a ueary obliplioD to implanelll moral 

rigbls wbich arc pasonal. Siie said dlll the issue rcpntiDa joim waiva was ilarestina 

becanse if any of die anis1S bid waiwd lbeir f'i&bls. it would mve affected the other two 

wbo also bad their penoaalities in die wort. Siie ISbd wbal. if anydaina. the artists wauld 

,_...,.. 
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do differently 1f they became involved in a sunilar situation and all parties knew about 

\.ARA. 

S"ing answ·crcd that because the rights protect the artist. the artist is not responsible 

for bnngmg them up. He would not raise them while negotiating a contract or comnussion 

It is the owner's responsibility to know about VARA rights and initiate communication about 

them. 

\"eronis commcmed that. if bolb parties bad known about VARA. the project they 

undenook would have been built differently. It. however. he bad been required to waive his 

rights and there was a prior understanding of bow the project would look in the end. he 

would not have participated at all. 

in place for a certain munber of years as part of an qreemem in a coaa.a. Veroail said 

that would depend on the ciJ'cumSblRS. For eumple. for the ·sca1e and scope· of die work 

they bad done. ren years would DOI be long enough. but if the work hid been a smaller 

project. maybe then would be an oplioa. Swills qreed: ·11 just would have been a differcm 

piece widl the waiver. • 

permits my one lllilt to waiw die riabll of die oda two. Sbe wamed ro know wbelber die 

artists. if wortms oa a joim project and bavinl knowleclae lbcJUl VARA. would comidcr 

r••..... 
am.rt. I"' 41 

95 



other·s protection." The Register inquired whether anists were likely to do that. Veronis 

replied. "(n]o. anists aren"t likely to do anything. not if it in\'ol\'es their well-being.· 

Kretsinger thanked the anists for bringing photographs of the work and noted her 

appreciation for being able to see the full scope of the work for the first time. gi\'ing her a 

much bencr perspective of the time and effon involved in the work. Although it had become 

clear to her that anists usually don"t negotiate wrincn conuacts. she was curious whether the 

panics had an agreement as to the duration of the project. 

Swin1 responded that there were "implied thoughts during the beginning of this 

project that it might go on forever. that we might be vinually an implant. that once we 

finished the inside, we'd do the outside, and once we finished the ground floor ... it was 

son of something that was gening better every day." Kretsiqer said she was very 

interested in implied costs and sought to clarify whether there were onl discussions between 

the panics. Both artists responded i.'l.at they had an onl contract that was renewed every 

year. McGreny said that there was a written comract for a term of one year which was 

renewed for another year. ther. renewed at the end of the second year for what be thought 

was an open-ended term. 

Swinl relalcd a story of a previous commission from a skiing panncr who. over 

drinks at the end of the day. brouabl up the topic of bavin& Swill& crare sculpcwa for the 

roof of bis buildq. Tbe patton asked Swina bow much be tbouat. it would cost him. 

swm, responded that be didn•t know but estimated it would cost bawecn s10.000-S20.oco. 

Tbe pmon asked Swina if be would get a differed product for the lesser llDOUDI. Swill& 

,~...... 
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responded that he would not. The patron then offered SlS.000 for the project and Swing 

agreed. They shook hands and the deal was done. 

The Repster asked whether S~ing produced the sculprure on the top of the building 

for SlS.OOJ. He affirmed and noted that the sculprurc is still in place. He noted that there 

was noching wriaen and that under present law they will be there forever. Swine said that 

the pauon testified at the~ trial to the benefit of bis work. 

Douatass welcomed everyone and wished Veronis a happy birthday. She said she 

heard of a case where a photographer was paid for work after it was completed with tbe 

check stamped ·work for hire.· She explained dw work made for hire meam that the 

pborograpber would not be considered ID author by law. but would be ID employee. She 

asked whether tbe panelists tbougbt cbal eilber before or after a work was complefed. people 

would tty to describe a work u made for hire to avoid tbe provisions of VARA. 

Veroeil answered that be didn't think so. He explained tbal obqjnina copyriabl was 

imponam to tbe three Js even before they knew of VARA. At tbe ouasct of tbe project. 

before dlCy were aware of VARA or tbe wort for hire issue. Ibey soupa to make clear 11111 

exact words. 'Ibey •were en.,mhc lbcJUl cllimU. copyripl to all tbe wort• u a way of 

proviDa dleir owmnbip of dll work. 'Ibey made ii ·ClllplW'ically c1ar· tblt 1bey would 

laft full comol Oftr die ~ lppCll'lllCC c:omwccion and of ... work.•Tbe work for 

bile • we now • it iD VARA• mllid. •is •lmost lite a leC'lminlity 11111 we waa•t awme 

of before and W didn't rally plm OD pni....... up by il. • 

r•_._4 
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A member of the audience interjected that he worked for an organ.i.ution of 

commissioned wnters. and had seen ·a vcr) shon wrincn contract that required the author of 

the piece co sign that it was a work made for hire. • He did not th.ink man)· authors 

understood what "that term meant or what was implied by the legal conclusion in the 

cop)·right. · and noted the potential ad,·antagc gi,·cn to those offering work made for hire 

agreements. 

~lcGreery noted the uniqueness of the ~ case as ·probably the only case in 

l'nited States history where the work for hire issue was litigated when the ownership of the 

copyright was not at issue.· Tbe Repter agreed. McGreny thought ir was the New York 

VLA who submitted an amicus brief in the Second Circuit takiDa the position ·that the 

copyright ownership issue was dispositive of the wort for hire issue.· He ooced further tbat 

they bad many discussiom about ·wbetber or not it was dispositive and whether or not it was 

just a second use for the wort for hire test.· He tbou&bl the case was inreresting for tbat 

reason and be mentioned tbat the • copyriabt ownership was set fonb in writina in the first 

conuaa. so normally that would lake care of the work for hire issue.· He explained that 

·the way the wort for hire issue arose here and the application of VARA and me wort for 

bile test IO VARA here WU samethi• dlll WU not really amicipllled. • 

Tiie Ir....., ubd lbcJUl tbe CCJNima• paymaa ~ week. s--. said tbe 

DqOlilliom didn't ba~ to pow and a bodl pulia were happy widl each ocher, that didn't 
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Douglm asked whether ~cGrce\·y thought the section 106A wai\'er is unnecessar)· 

and should be repealed. ~lcGreevy said he thought the anist had meant that he didn't see 

any purpose for the section 106 waiver provision -in a situatio'! ~·here a work could be 

moved or removed.· Douglm sought to clarify whether it was his opinion "that at should nol 

be repealed for the section l 13(d). that it is well-balanced as it is. - Swill& responded that 

-[s]ome of the language from section 106 should move over to section 113. • ~lcGreeyY 

explained that the language in section 106A was more specific in terms of what needs to be 

-encompassed within the writing and section l 13(d) docs not have the same specifics.· Tbe 

Recister asked whether ·that should move over to section 113 and we don't~ waiver?· 

~lcGreny responded affirmatively. 

Douat- asked Veronis what else be thought could be done to further inform the 

public about moral riglm. Veroais responded tbll, although be was not a publicist, be felt 

that the article appearing in Art News was informative and alerted many people to the issues. 

He DOied tbll news clips were informative and dw friends of bis from across the nation were 

callin& him and inquiring about the issues. The duee artisls received and completed the 

C"P)'riglu Office Survey, which be tbCJu&M was very helpful. Additionally, be dlouglll that 

information would spread by word of moudl between artim more qWckly dlan it woWcl any 

odler way. 

Dow&I- mm if die case bid affected Cbeir c:ueen. v..- lapoaded lhlt be bis 

been idenlified • beiDI involwd wilb die case and dllt ii basn't aeplhely atret1ed lbeir 
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contract. He noted that he was ·seriously considering· the wai,·er issue and felt that the 

d1~ussion at the bearing had been helpful to him. 

Thomas Schwartz, \.ice President. Carter 

. .\s a real estate owner and manager. Schwartz said he intended to discuss the effects 

of the wai,·er pro,·ision on real estate and did noc intend to discuss the~ case. He noted 

th.lt the case -..·as on appeal. 

Schwartz said that the waiver provision as it relates to real eswe is DOl very 

complex. ·As public awareness ofthis law increases ... be DOied. "the issue from a real 

estate sundpoint. an owner or manager's standpoint. falls under the same category as having 

a hazardous macerial. N<>l that it is hazardous. but it is in the same category.· He explained 

that an owner will try to procect bis future righls in the propeny. 

Sdnrartz said the prcsem law is Wf'Olll in allowing I subordinarc imerest to obligate 

a superior interest. He explained dw. •[i]f you are ID owner. it allows you to obligate a 

mongagee . . . . If you are a tmam. it allows the tcnam to obliplc the owner. as in the 

case Caner v. Hc•rm1n· and added •[t)bal's why we are appealing it.· 

encn.uen many ~. like DOI beilll Ible ID put a No Smoki• sip in ID area in wbich 

ID an work bas been complclld. In New Yort City. DOI lavq • No SmokiDI sip can be a 

buikli• violllioa which prod\aces fines nnaU. from S500-Sl.ooo. He stlled.... a No 
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Smoking sign on it. you interfere with the an. Keep it off and you are in violation of the 

building code." He thought the law and the waiver were too broad and needed to be 

"dramatically defined." 

Adrian Zuckerman, Attorney, Daviclolf A Malito; coumel for Carter Zuckerman 

noted that be was an attorney with Davidoff cl Malito and that they represented Caner, the 

propeny ownen in Caner v. Helm1Jey-Spear. He commented that they represent many 

propeny ownen, managen and lending institutions in real estare. He tbougbl VARA has 

created several problems for the real estate industry, the grearest being •its lack of specificity 

with regard to whose consent is really ncccssary for the insf.lll•tion of any an wort, or a 

more precise defmition of what that an work emails.• He read a statemeat on behalf of the 

Real Estate Board of New York: 

The Real £stare Board of New Yort, Inc., which lqRSClllS 
over 4,000 owners, manaaen and broken of property in 
MMIMlllD, is prepared to So OD record II in favor of protecri.. 
an artist's ripas so Iona u the comenr of lbe owner of lbe 
property is obtained prior to die imta•llrion of lbe wort of an. 

Zackel- noted dial tbe ...._.. and ScbWlrtz's co+•P"eall bit tbe •aux• of tbe 

issue. He said dial tbe anisls in ~ were bbed to pafonn wort by a Ions-term net 

lestee of die property wilboul die owner's knowled&e. He noted 11111 •[t)be cuct time wbaa 

die owmr t.:ae aware of it Wll ID ilalC in lbe cw aad wa a slipullled flct. • He 

*"'I'- die GICC dine period Wll not impodlm siacc die OWllll' would •w been wilbout 

mm4y under VARA. 

Zedra as DOied dllt tbe owner Im ·1111 ~to an- anybody be willla any kind 

of imel'elt in bis property.• A - wbo coawnilliom ID U.IWim Oil die property 

r~••I ­
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without the owr.er·~ consent however. leaves the owner without any recourse under VARA. 

In such a situation. the tenant's interest in the propeny ·may expire by default, by expiration 

of time. by any number of means. They have to vacate the propeny and the owner is left 

with the an work.· The real estate industry is thus concerned that ·a person having a 

limited interest in propeny can. in effect. grant or give under this law. to a third pany. a 

greater interest in that propeny than that person or entity bas." As a result. be thought the 

law as applied in the Cwr case results in a "taking" and is unconstimtional. 

The Resister noted that the constimtional issue was brought up in the case. 

Zuckerman agreed that constimtional issues were raised in the case and are c:urremly 

on appeal to the Second Circuit. along with other issues. He did not believe "the real esme 

industry singularly or as a group is apinsr an.· He agreed with V eronis' earlier commems 

that an and real esme sbould not be viewed as in opposition. Zucbnma said bodl sbould 

work together, and one way to accomplish this would be to have a provision requiring the 

artist to obuin the owner's prior comem. Just as rbere is a medaod for recording imereslS 

and conveyances such as monpaes and IOIJI term leues, such dial "[s)ubsequem purcbascn 

are put on notice of this ri&bl. • so requiring tbe anist to oblaiD tbe owner's comem would 

avoid si1uations like cam "would avoid aapriles for sublequeDl purcbascn, and would 

allow all, includina die anilt. to make inrellipm businm clecisiom. • 

specific comem. C1ieals would not imlall an an wort in their buildina if there were a 

cbam:c it would fall under VARA. Real propeny owners arc afraid of liriprioa and lobbies 
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their building." Thus. they want "the right to refurbish lobbies and other areas; resuucrure 

interiors of buildings." Without flexibility to make changes. "the nwtetability of their 

building would be impaired." Requiring an owner's specific consent prior to an an 

installation is the only way to solve the problem, in Zuckerman's view. 

In regard to the work-for-hire issue in the~ case, Zuckerman said it was 

"undisputed that the anists had an employment contract with the net lessee of the building 

pursuant to which they were paid weekly salaries. They received more benefits than I 

believe I have. and as a matter of fact, two of them flied for unemployment insurance after 

the net lessee filed for bankruptcy and surrendered the building,· be said. The case WIS 

·the most clear cut aspect of work for hire that bas ever been before the court.· The issue 

in~ was not wbemer ·the copyright follows the work for hire,• be claimed; •the work 

for hire analysis WIS applied in the pasc to derermine wbo the copyrigbl bolder WIS.• 

Zuckermaa noted that VARA, which does not cover works-for-hire, nevertheless ·says that 

the bolder of the copyrigbl is not necessarily the beneficiary of the VARA prolCCtion. • 

Jolla Koeael, Arts Auar., 

!Coeael sat at die opposite end of die table from Zuckaman and Scbwanz and 

announced that be was •at die odm end of die spectrum• from diem. ~a solo pnctioner 

for die pat 13 years. be 1111 exclusively repmcared ·visual anisls. ml to some exteal an 

pUcries and Olber visual-an related em:ities. • Before be became a solo pnctioner. be was 

aeneraJ ooumel at tbe Museum of Modem An in New Yort City. 
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Koeael commented that it was too early to adequately determine the effects of the 

wa~ver provision. but to date, be thought the effects have been ·relatively linle. • He based 

his conclusion on the low level of awareness of VARA and the nature of an transactions. 

Koeael the lack of awareness of VARA by anorneys was a ·good thing· 0ecausc 

without knowledge, they do DOt seek waivers. He does not raise the waiver issue and if the 

other side doesn't bring it up, waiver docs DOt become pan of the agreemcm. 

Koeael explainec:I that low VARA awareness also bas two negative results. however. 

First it reduces the importance of VARA as '"prevenwive medicine... Second. it adds to the 

likelihood that artists unaware of VARA will sip com without realizing that a waiver 

bas been insen.cd. 

Koepl bis "always viewed this Act u a form of Congressional respect for an and 

anists, and if everybody understands that they are supposed to take good care of art, maybe 

they will.• If people don't know about VARA it can't fulfill that function. Anisls often do 

not comult aaomeys before signing CODlrlCU, and may therefore waive their riaJa without 

even rcaJizi• it. On t.Jana:, however, Ko epl felt dlll the low level of awareacss 

"probably benet.a tbe effeclivenas of tbe Visual Anills Riabls Act.• 

Ne~ Ko 1111 discuaed the effecll of tbe VARA waiver provision. He bas often 

"mused" wily pllties .et I waiver; since it is plainly ..... in tbe AJ:.t. it is I "veritable 

mvitalion• far molt lawyers to Ilk for one. Wilbout I waiver provision in tbe act. it would 

not be ....... a oftlm. On twlase be favored bavina it in tbe A1:.t. bawver, since VARA 

requires a specific wriam waiver. Tbe waiver provision wu useful iD litiprinn a a way to 

coumer clefa•n11 wbo would odawile claim dlll an oral waiver occurred. 
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Koeeel next addressed the issue of whether anists contracts routinely provide for a 

waiver of moral rights. An transactions arc largely informal, be said. "The vast majority of 

transactions arc sales that arc frequently carried out by galleries or other types of dealers that 

hold works of an on consignment. Bills of sale arc infrequent and even when they do exist. 

they arc not negotiated and they do not contain waivers." VARA is not often directly 

addressed in typical an tramactiom. 

Koeaei noted that the Copyright Office should be concerned with commission 

situatiom, since those situations usually involve a written agreement. Commission agreements 

do not routinely provide for a waiver but it does happen •trom time to time." The last two 

yean have not shown any pattern for waiver requesu, Koeael tboqbl, but the Cam case 

would likely produce more waiver demalMk "in comttuction projects where a wort of an 

will be incorporared imo a mucmre. • Ka epl poimed out the aood fonunc of the artists in 

~ in that the opposina party did not know about VARA mt therefore did not ask for a 

waiver. 

The value of a commission may be a flCtor in the decision to sect a waiver. "The 

bigger and die more valuable the wort. the more lgl'Cllive the commisaioaiDa party is 

aoina to be in uyq to pin all riabll.• In the c:ase of a IDOlllmealal wort. it miabl be 

commission agreemem. 
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Koeael addressed the intersection of works made for hire and VARA. He noted that 

commission agreements may not seek a waiver. but may try to claim the work as a work 

made for hire. It bas been easier for him to negotiate away a declaration that a work is a 

work for hire than it bas been for him to win a negotiation over liability for injury or 

modification. Even if be loses the debate on work made for hire at the outset, the work still 

may not be a work made for hire under section 101. be noted. The work for hire approach 

is not used imtead of trying to get a waiver under VARA. Koegel believed. Instead, it is 

simply an approach that some people take. He noced that if be can make sure a wort is not 

declared u work made for hire, then be docs not have to fight the issue of waiver. 

Koeael discussed a pending case concerniDI artist Judy Pfaff and lbe Denver An 

Museum. He noted dW lbe Pfaff cue was shockina for two reuom: ·111e way dW a major 

ut 1111temD like lbe Denver Art Museum bandied die wort of • a major wort of ut; • and 

·me way that Ibis panicular museum responded to Judy Pfaff after Ibey deslloyed her wort.· 

Pfaff was one of 13 utisls invited to creare a major jmtallarioo. In most jmtag=es utisls 

lole money in nllllCbom with am•nns. but spend die ema time and effon in exchanae 

for die apoane. ID dlil cue, Pfaff spcm a SoCJd pllt of oae yal' caadms die wort and oae 

moada U-Hq it. Tbe work WU sllSed to trawl to Columbus after elbibilioD in Daner. 

Pfaff W a waiaeu cedlst siYiDI die Deaver Art Mumm rapomibilily for '*illl care of 

lild dill11rmbly blr wort. K1111I IUI, baa in di•rrrmbli• die woat. die awm clid not 

rad die ll'lilt's clealiled imlrumaal, lild die wort ended up iD Colmnlm iD pieces. Since 

die wort wu dataoyed. Pfaff spe.- an eMirional two weeb caadms a an piece for die 

,_. mknc 
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Koeael said the siruation was "s:iocking" to him because the museum refused to take 

responsibility. He noted that the case is in ~cw York District Coun. He wondered whether 

the provisions of VARA would become better known because museums will try to seek 

waivers before they borrow works in order to avoid being sued later. 

In conclusion. K~ noted that anists definitely have unequal bargaining power -
when dealing with established galleries and other organizations. "Their bargaining position 

stinks." be said. The larger the commission or more imponant the museum or exhibition. 

the less power artists have. Unequal bargaining power will be a continuing conu-t11 as the 

waiver provision is more frequently used. 

Schwartz agreed with Koqel that if Carter bad known about VARA when the 

leaseholder enrcred imo their conttact. •mey would have demanded somctbing. • He said the 

agreement limited the an wort to a duration of five yean. 1 He explained. ·cwJc would 

have wanred sometbina. but we would have aa:eptcd dw because it did not produce a Iona 

term obligation OD the buiJdi... • 

Scbwutz said dw the waiver provision needs to be: refined because odawise, 

"(m]ore and more owners are aoq to be more and more •~'trictive. • He noted lbll owners 

may find it euier not to mmminion an nlber Ihm be forced to keep a wort in pla:e for 

·~years.• 

A 1991 Liia Ap1 rn ..... Sia Mn I •" CCI mpmy .t die dne Js jNotided: 
[A)md we,.._ .... 11111, nm lbllUP lbe ODllllpmJ owm 1111 hniW. .a 
lide IO die Ill for ftft (5) ,_.. fmm die dMe ....,,, dlae 111111 be ., 
amdificaliw llllde IO ,aur wt wilboal yoar prior ippr0\'11 (11111 ii, 
ipplo+'ll of a Its two of die dne of you), sada ippr0\'11 Dlllt ID be 
mrt•Dlbly •idlbeld. 

Lcmr Aammfl ..... lnria 8. CGllm. of Sia Mn JI , •• CClt!lpmy, 
JallD Swma. of die dne Js (Dec. 16. 1991) (...._., IWWlll). 

- ... Vermil. Joa c..r. ­
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The Resister stated that there would be an issue one painted wall since it is attached 

to the building. Schwartz agreed and noted that a friend of his commented. ·All I wanted 

was beige. • The Resister noted the anists · earlier comments that. bad they anticipated 

having the kind of problem &Mt occurred. they would have created a very different type of 

work. Schwartz said that his argwnem was ·not an an argumem. • The Reabter responded 

that she understood him. Schwartz added that while be used the term ·owner.· ·it ~ould be 

a mongagee. who bas a superior imerest to the owner. The house you live in bas a 

mongage so it's that. • 

Tbe Rep.er said she was concerned dw a parer burden will be ttlaccd on anisu. 

Sbe questioned where the burden sbould lie, especially in liaM of the flCt that most anists' 

conmcu are onl. Sbe was concerned about a.sting anis1s to seek out the buildi,. owner 

and asbd why the owsr or relevam party did not Cl'CllC c:omalCIUal provisiom with the 

lessee or relevam party instad. Sdawll"tz noced lbal the real emte owner would then 

become the ·an police.· SdaWll1z offered the ex....,... of an owner who is retired in 

Florida and simply coUeas the rem dlect on bis property in New Yort once a momh; to bis 

surprise, when the tmlDl leaves and be rmim die buildbW. be finds an an inMa•IMinn. 

ru•I S 
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was a forum for owners to come down here and tell you how hard off they are because they 

can't control their propeny." 

Kretsincer noted that the hearings were meant in pan to provide the Copyright Office 

with infonnation regarding and recommended changes in the law. Thus. she felt both sides 

should be able to speak and express their concerns. 

Koeael said he didn't think the Office needed to "feel sorry for owners of real 

property who always prepare leases. and can't watch what is happening with their net leases 

and can't put in their leases certain controls now that they know what the law is." 

Zuckerman said that be "admire[d) Mr. Koegel's enthusiasm," but thought Koegel read 

VARA incorrecdy. ZuckenmD explained that be wu advising his own cliems to include in 

their leases a provision that prohibits teDIDIS from allowina "any insttllarion of an of any 

kind dw could in any way constitute works of visual an that have any kind of prOleCtion 

pursua111 to VARA in the sp1CC wilbout the owner's comem. • ZuckenDaa nc>Ced that the 

problem arises when there is a breach of the lease becalL~. under VARA, the owner is then 

ZuckenDaa pre•llled die eumple of an owner wbo ra111 curnmer IDm to a man 

whole wife is a P'imer. and D paiml a mal OD ~ of the walls. The penOD rearina die 

under VARA. RepntJaa of 1DJ apeemea1 between die owner and die 111•m, die owner 

is widlout a mnedy under VARA once die mal bid been peiJad. Tiie lwnhend may law 

r:·.......... 
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remarked that be ·always thought money was a remedy for some reason. • Tbe Register 

pointed out that they were not really discussing an economic right. 

Zuckerman noted that there are free speech issues which really did not come out m 

the case. One issue concerns a detennination of whose free speech is involved. the anist's 

or the O\\-ner's. He said. for example. that lenering over the entryway to the lobby of the 

Queens warehouse spells out •stan licking.· An ownt"r may or may nol find it offensive. he 

said. but questioned whether an owner. not having agreed to it. must live with it. 

Zuckerman next raised the issue of compliance with building codes and laws. He 

cited situations where sprinkler beads are covered up, exit sigm need implementation. and 

fire stain need opening or closing. Noting the problem of compliance with any laws enacted 

in the future that apply to the building where the an is localed. be said that under VARA. 

ownen ·would have to incur various other expenses or it's very unclear bow that would be 

treated.• 

Tbe Repter asked Koegel. u a represemaaive of anisls • inrerats bow be thought 

VARA would be inrerpmed in lipl of such public policy, beal1h or safely issues. Kaeael 

said be believed I coun would ·give precedence to lbe aova•••icrul imcrcst.• He DOied 

issues all lbe time. Ka,,, I llid lnisls lie •very undea•mtma in .... reprd ml would 

lbe future.· ne 11ca1.- uked wbeda it is understood ex wbedler lbe parties pu1 it in lbe 

r._._.. 
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sometimes included that ·contemplates the possibility that some changes will have to be made 

to address these sons of issues.· 

~lcGreery interjected two points. First. he noted that Zuckennan's statement on 

public safety assumed that VARA trumps health and safety laws. That. he said. has not been 

determined. In this case. anists worked closely with engineers and others in creating and 

installing the work. Second. be said artists would face difficulty in having to locate the 

owner of a building. He described the chain of parties involved in building ownership and 

lease in~ and noted that the anists signed their conuact with an entity called Sig 

Managemcm Company. which represented itself as owner of the buildina. It would be very 

difficult for the artists to ·go out and nnnmaae duough the archives, the New Y ort city land 

records, and find out who the beck all these people are.· He could not envision one of the 

anisu calling Mr. Schwanz or Helmsley and askina to put in a 14,000 square fooc 

insallation, the type of problem dW would occur if artis1s were required to obtain prior 

coDSelll from owners. 

Zuckm upecl dlll it would be easy to determine property ownership from tbe 

Clert's office in New Y ort, and dlll one can find recorded imleresls and ""UiDI addresses 

of manasma lpllll. To dcprWc ID owner of a property ilmat for I 1ifedme is I IKiJll 

said in New York .tbere ii a Dmll of 50 years u 

beina die sale of property•• ml dllt .it is IUable u. sale.• Tiie ..... DOiied apin dllt 
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practicality. if an owner is kno~·lcdgcablc about this law and be wants an. he will do 

whatever he bas to do to procect himself." Otherwise. an owner will a\·oid the situation md 

choose ·a plain vanilla lobby:· such a recourse was not good for an but was the reality. 

Koeael commented that he represents anists and ares very much about an and docs not 

thin:< that will result. He said Schwartz's comment about owners choosing not to 

commission an represents the "standard pitch.· Schwartz said there are many "plain "'anilla 

lobbies· in Manbaaan. The Kepster DOCed that it may have to do with money at some 

point. Koeael DOCed that be was not ·cowed by the prediction that all owners of propcny are 

not going to deal with artists anymore. • He said such a prediction deals only with an that 

cannot be removed and that the discussion was cenreriDg on "tbe littlest. remocest pan of this 

whole law.· Sdlwartz agreed. ltoeael sugcsted dlll tbe discussion should shift to 

somedUna else. 

ltfttliDaer said she did not have any more questions about equal barpining power. 

bcc1usc she tbougbl dlll topic Md been lddlased. She asked Zuckerman for a copy of the 

Real Eswe Board's sraremem. Based oa tbe disc:ussioa she WIS bearin&. sbe tbougbl tbe 

IOlial model WIS problbly peramem coaalCU wilb nqocilliom about tbe wort, site 

specific arnnaemems. and tbe e~ of Clda puty. A....,, tbe Copyriabl Office 

1. 1995. Kief JI .......... tbe waMr pmvilioll WIS not libly to be ammted in tbe 
I 

Kaeael said be WIS not ldvOClliD& tecpiDa moral riabll quiet. Kief ' 11r said dlll 
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wasn't tongue in cheek. it was just a statement of fact that over the last four years. the lack 

of awareness has bcnefitted anists. • The Repster agreed that ·people who didn't know 

didn't seek waivers.· 

Kretsinger directed a question to a member of the attending public. Stephen Weil. 

oirector of the Hirshbom Museum. She asked Weil whether ·museums have some kind of 

insurance that would take care of a careless employee damaging a work.· Weil responded. 

·[n]onnally. )'CS." Koeael said. however. there was a problem ·when the insurance 

company gets involved, because they don't care about the anisl. • He DOCcd dw such a 

situation occurred in Denver and that the insurance company will suing this case out for four 

years. saying ·All the way down tbe line, they'll cballenge tbe recogniz.cd quality of tbe 

work, wbedler or not Judy Pfaff is a well known artist. I mean they will do everydlina 

because I mean they don't care.• 

Koeael said be "grabbed two com on tbe way out• dial be concluded reccady, but 

couldn't leave them dlll day and would forward them to tbe Oflice. Tiie •f111ter told him 

be didn't have to became die Office bid a few IDQll!dw. 1ta11el said one CCdla.1 involved 

"MTV bonowiDa ID anilt's wort ID sbow OD MTV, ml Ibey bid I waiver iD cbere, sort of 

silly, bul Ibey bid il in cbere.•Do &ha said die Copyripl Office would lib ID •ve die 

COllUa.1. 

Da I' ubd Sc11wanz aad 7.ucbnmn if Ibey ad¥OCMed die U. of I waiver for 
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tenants from installation of any an work whatsoever. To the extent they wish to have an 

work installed, we arc recommending that they seek waivers ... ~ He noted that waivers 

would be sought from people "who do decorative type of work" and others besides anists. 

Douglass asked whether Schwartz was opposed to anists rights under VARA. or if he 

felt that VARA needed to be "refined and focused." Schwartz responded that the law should 

not allow an inferior interest to burden a superior interest. He remarked that, while he was 

not an attorney, he has learned in his 20 years in real estate that "you can't grant a greater 

estate than you have. A tenant in space A in a building can't sublease space B because be 

doesn't have it to sublease." 

Doualass noted that commissioned works represent a small percentage of all an 

contracts, and asked Koegel if be agreed with an earlier statement that they are about one 

percent of all an comncts. Koepl responded that be would not agree with the remark if it 

meant to imply that commissioned works were an "insipif'ICIDI part of the an market." He 

noted that many artists acccpl commissions and some artists live off them. Kfttllnaer nored 

that the person who mentioned that perccmqe "ma.- that most sales are of movables" 

rather than to sugest that commissions are imigniflCIDl. K.oeael reminded her that one "can 

have a commission of a moveable piece also." 

Speekina form tbe mdieacc, Gecqe Koch of Nalional Anisls Equity Association said 

that tbe Copyripl Office may want to look 11 tbe Nllional Aaembly of Stale Ans Aaencies 

and Public Art lnltitute, wbicb compiles munhm of commiuioaed worts at cbe w and 

coumy levels. He noted that there are many umsponatioa commilliom, u well. 

f'.'_._.. 
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Doqlass asked bow the Copyright Office could increase awareness of VARA. 

Koeaei responded that it "happens through cases· and ans organizations. 

The Resister thanked all panicipants and encouraged submission of written comments 

and contracts by the end of July. 

1bc hearing concluded. 
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December 18, l 99S 

The Honorable Marybeth Peters 

Register ofCo~ rights 

U.S. Copyright Office 

Libnry ofCongress 

Washington. D.C. 20540 


Deu Ms. Peters: 

I am writina in respome to your recent request to extend to Mmch I, 1996, 1be deadline 
for delivery ofdie Copyript Office's repon on tbe effect of tbe Miwr provisions ofdie Visual 
Artists' Riahts Act uf 1990. 

I am 11Den1ble to such m atemion in liabt of1be mmy responsibilities your office ha 
undcnakm durina this unusually busy yar. I ~ your c:oatinued d1'ons al will look 
forward to reccivina your report in Mlldt. 

OGH:tdd 
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~gms of the Bniad ~tattl 
t\o1ur ar llqmmtatim 
COMMITTEE ON TH! JUDICIARY 

2131 Illa~.. Houem OwlCI l\llLOINll 

W,...IMITON, DC 20911-1211 

(202)~1 

November 27, 1995 

Ms. Mirybech Peters 
11111• of Cosmtlh• 
Llny of c:an.na 
Depanment 17 
403 Madison luldlns 
Washqran, D.C. 20540 

Dur Ml. Pems: 

,.._ bl adWecl chaC I am In ralpt of yaur lectll' of NCMmblr 21, I"5 whlrlln 
YoU Ilk that che dtlMry dacl ol lhe ~ Oftlce'1 Rlport on the err.a of the walVlr 
provldons of th• Vllual A1*f¥ ....... Aa. of 1990 bl l'ldllllnllld • March 1, 1996 
ratt.. lhln Dambll' 1, 1995, 1he .......... In .........NJ,. 

I undenand and__..me many dllnlncll midi upon JUUi' Ollct llPldallyby 
yaul'MW ............aIWllltofdll w llddon ofdleC.LT and the....... 
of a March 1 dall 11 accepable to me. Plllle mp me ad\illd of your~ 
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