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SoundExchange, Inc. (“SoundExchange”) respectfully submits this initial response to the 

Judges’ September 11, 2015, Order Referring Novel Material Question of Law to the Register of 

Copyrights.  In that Order, the Copyright Royalty Judges asked whether Section 114 or any other 

provision of the Copyright Act “prohibit[s] the Judges from setting rates and terms that 

distinguish among different types or categories of licensors.”   

SoundExchange itself does not take a position on the precise legal question raised by the 

Copyright Royalty Judges.  Some of SoundExchange’s individual constituents, who have been 

and are participating through SoundExchange in the proceeding, are filing separate briefs 

reflecting their view on this question, copies of which are attached as Exhibits A and B hereto.  

In the event the Register determines the Copyright Royalty Judges may issue rates and terms that 

differentiate licensors, however, SoundExchange believes the parties should be afforded an 

opportunity to file additional briefs that take account of that guidance.  Under the statutory 

license, the Copyright Royalty Judges are required to issue determinations “supported by the 

written record” and the Judges “shall base their decision on economic, competitive and 



programming information presented by the parties." See 17 U.S.C. § 803(c)(3); 17 U.S.C. 

114(f)(2)(B). In this proceeding, SoundExchange and the other parties proposed rates that do not 

differentiate by licensor. Because segmentation by licensor would raise issues that no party has 

addressed, the parties should be given an opportunity to brief those issues in the event the 

Register rules such segmentation is legally permissible. 
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RECORDINGS AND EPHEMERAL 
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INITIAL MEMORANDUM OF LAW OF THE  
AMERICAN ASSOCIATION OF INDEPENDENT MUSIC (A2IM),  

THE AMERICAN FEDERATION OF MUSICIANS OF THE UNITED STATES AND 
CANADA (AFM), AND SCREEN ACTORS GUILD –  

AMERICAN FEDERATION OF TELEVISION AND RADIO ARTISTS (SAG-AFTRA) 

The American Association of Independent Music (A2IM), the American Federation of 

Musicians of the United States and  Canada (“AFM”) and the Screen Actors Guild – American 

Federation of Television and Radio Artists (“SAG-AFTRA”) (collectively, “Interested 

Independent Record Label and Artists’ Union Parties”), as individual constituents of 

SoundExchange, jointly file this brief in response to the referral dated September 11, 2015 by the 

Copyright Office Judges’ (“CRJs”) to the Copyright Register of a “novel material question of 

law” concerning whether the CRJs can set more than one rate for different categories of licensors 

in the pending Webcasting IV proceeding to set rates for compulsory licenses pursuant to 17 

U.S. Code Section 114(f)(2)(B) for so-called non-interactive services for the term 2016-2020 

(the “Referral Order”).  The answer is:  No.   
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The Interests of the Parties 

A2IM is a 501(c)(6) not-for-profit trade organization representing a broad coalition of 

over 350 independently owned U.S. music labels.  A2IM’s members are small and medium-sized 

music enterprises (SMEs). A2IM’s membership includes music labels of varying sizes within the 

SME definition and varying staffing levels across the United States, from Hawaii to Indiana to 

Florida, representing musical genres as diverse as its membership. Independent doesn’t mean just 

small artists. For example, A2IM member labels have issued music releases by artists including 

Taylor Swift, Mumford & Sons, the Lumineers, Vampire Weekend, Adele, Paul McCartney and 

many others during the past several years.  Some of these artists’ tracks are distributed by the 

major recording companies (Universal, Warner and Sony), but it is independent labels who are 

the owners of the sound recordings and who retain the exclusive right, as label, to license the 

recordings and collect revenues stemming from non-interactive digital performances in the 

United States. 

SAG-AFTRA is a national labor union representing more than 165,000 recording artists 

and vocalists, as well as actors, announcers, broadcasters, and other media professionals.  SAG-

AFTRA exists to secure the strongest protection for media artists in sound recordings, motion 

pictures, television, and most other forms of media, including all forms of digital media.  

AFM is the largest union in the world representing professional musicians, with over 

70,000 members in the United States and Canada.  Musicians represented by the AFM record 

music for sound recordings, movie sound tracks, commercials and television and radio 

programming, as both featured and session musicians.  AFM works to protect the economic 

interests of musicians and to give them a voice in cultural and policy debates that affect them at 

home and abroad. 
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Together, SAG-AFTRA and AFM (“Artists’ Unions”) represent the sound recording 

performers – including featured artists, session vocalists and session musicians (“Artists”) – 

whose creative work brings American music to life.  Without their recorded performances, there 

would be no sound recording industry, no digital musical services and no radio industry as we 

know it.  The talent, drive and output of American Artists are at the heart of creative works of the 

greatest cultural and economic value to our country.  In recognition of that fact, and as a result of 

the advocacy of the Artists’ Unions, Section 114 provides that the Artists shall receive 50% of 

the compulsory statutory license proceeds, with 45% of those proceeds paid to featured artists 

directly by SoundExchange, and 5% paid to non-featured musicians and vocalists through the 

AFM & SAG-AFTRA Intellectual Property Rights Distribution Fund, the independent 

administrator for the non-featured artist share. 

 The Importance Of A Level Playing Field In The Section 114(f)(2)(B) 
License To The Interested Independent Record Label and Artists’ Union 
Parties 

The Section 114(f)(2)(B) compulsory statutory license, is the appropriate mechanism to 

ensure fair treatment of creators/investors and their Artists, with rate setting by the CRJs after a 

fair hearing of all economic factors. As previously determined by the Copyright Register in 1998 

(as discussed more fully in Part I.C below), the statutory license should compensate each 

copyright holder (and the associated Artist share) equally for each performance of a recording.   

The identity of the creator of the sound performance or the economic power of the 

investor in the sound recording should be irrelevant to rate setting. The only differentiation in 

pay should be based upon consumer demand for the music, i.e., according to the number of 

streams that occur for each recording, and not according to who owns or controls the applicable 

rights. That is the basis of the compulsory statutory license; each individual jazz recording, blues 

recording, pop recording or classical recording should all have the same basic single usage value. 
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Independent record labels and Artists, who are individuals and small and medium sized 

businesses, want a statutory license that places all sound recording owners and their Artists on a 

level playing field.  However, statutory price-differentiation based on category of licensors could 

arbitrarily tip the scales in favor of some participants over others, and it would create a number 

of unintended and expensive issues for all market participants, especially when there is no 

market remedy available to any licensor who is arbitrarily not granted a hypothetical “top rate” 

by the CRJs.  This would be a significant additional distortion to the marketplace, dramatically 

amplifying the effect of the artificial statutory license on the market itself.  It would also multiply 

the number of parties in rate proceedings and create incentives for the interested parties to 

increase their spending within those proceedings, creating the very inefficiency that the statute 

intended to ameliorate.  Moreover, it would also arbitrarily favor those participants who are able 

to spend the most to make their case before the CRJs. Furthermore, if any rights holders believe 

they can achieve a different rate if left to their own devices in a market without a statutory rate, 

as discussed below, that is accommodated already by the statutory scheme via Section 114(f)(3).   

Thus, the legislature could not have intended that government (as opposed to the market 

itself) would decide who the “winners” and “losers” are based on just a selection of cherry-

picked market evidence submitted to the CRJs.  If differentiating rates based on licensor was 

actually intended, and putting aside for the moment the fact that the statutory licensing system 

brings with it significant efficiencies that benefit all licensors and services, then one could argue 

that there would be no need for a statutory license at all. If two rates are better than one, then 

surely three are better than two, four are better than three, and so on. Why stop at anything less 

than the actual free market itself?  

Nevertheless, Congress has elected to regulate licenses and maintain a compulsory 
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license scheme that, despite compelling copyright owners to license their works without their 

consent, provides a trade-off in the form of efficiencies for all parties, including lower 

transactional and administrative costs. Furthermore, the recent United States Copyright Office’s 

report “Copyright and the Music Marketplace” (hereafter, “Copyright Office Music Industry 

Report”) describes the current system of Section 112 and 114 licenses as “one of the few things 

that seems to be working reasonably well in our licensing system” and further states that the 

“licensing framework itself is generally well regarded.” See Copyright Office Music Industry 

Report, http://copyright.gov/policy/musiclicensingstudy/copyright-and-the-music-

marketplace.pdf , at 6-7 and 114.  If the sound recording industry is to be regulated in this way, 

the playing field for all owners must, at least, be level. 

ARGUMENT 

The CRJs cannot permissibly set a rate under 114(f)(2)(B) that differentiates among 

copyright owners for a variety of structural legal, practical and historical reasons, as set forth 

below.  Moreover, setting differential rates in the current proceeding, which is now closed, 

would violate due process and the strictures of the Administrative Procedure Act (“APA”), 5 

U.S.C. § 501 et seq.  

I. Section 114(f)(2)(B) Does Not Permit 
Setting Different Rates For Different Copyright 
Owners 

A. The Structure of Section 114(f)(2)(B), (C) and (3) Dictate The Legal 
Conclusion That Congress Did Not Intend The CRJs To Set 
Differential Rates Based On The Identity Of The Licensor 

As a threshold matter, the relevant statue needs to be considered.  The first part of Section 

114(f)(2)B) provides, in pertinent part, that: 

The schedule of reasonable rates and terms determined by the 
Copyright Royalty Judges shall, subject to paragraph (3), be 

http://copyright.gov/policy/musiclicensingstudy/copyright-and-the-music-marketplace.pdf
http://copyright.gov/policy/musiclicensingstudy/copyright-and-the-music-marketplace.pdf
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binding on all copyright owners of sound recordings and entities 
performing sound recordings affected by this paragraph during the 
5-year period specified in subparagraph (A), a transitional period 
provided under section 6(b)(3) of the Copyright Royalty and 
Distribution1 Act of 2004, or such other period as the parties may 
agree. Such rates and terms shall distinguish among the different 
types of eligible nonsubscription transmission services then in 
operation and shall include a minimum fee for each such type of 
service, such differences to be based on criteria including, but not 
limited to, the quantity and nature of the use of sound recordings 
and the degree to which use of the service may substitute for or 
may promote the purchase of phonorecords by consumers. 

 
17 U.S.C. §114(f)(2)(B) (emphasis added). 
 
 This first part of the relevant statutory provision makes clear that the CRJs may set 

different rates based on the type of service being licensed, but makes no distinction as between 

copyright holders.  As such, Congress clearly was focused on differences in music use by 

different types of services, not on differences in the identity of copyright owners when it passed, 

and later amended, Section 114(f)(2).   

Additionally, that Congress dictated that the rates “shall. . . be binding on all copyright 

owners,” indicates that “all” can only mean “all” equally, unless some further refinement is 

required based on the remainder of the statute.  But the statute only provides for such further 

refinement with respect to licensees -- not with respect to licensors.  

   The next part of Section 114(f)(2)(B) also structurally supports just a single rate for all 

copyright owners: 

In establishing rates and terms for transmissions by eligible 
nonsubscription services and new subscription services, the 
Copyright Royalty Judges shall establish rates and terms that most 
clearly represent the rates and terms that would have been 
negotiated in the marketplace between a willing buyer and a 
willing seller. In determining such rates and terms, the Copyright 
Royalty Judges shall base their decision on economic, competitive 
and programming information presented by the parties, including-- 
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(i) whether use of the service may substitute for or may promote 
the sales of phonorecords or otherwise may interfere with or may 
enhance the sound recording copyright owner's other streams of 
revenue from its sound recordings; and 
 
(ii) the relative roles of the copyright owner and the transmitting 
entity in the copyrighted work and the service made available to 
the public with respect to relative creative contribution, 
technological contribution, capital investment, cost, and risk. 

 
17 U.S.C. § 114(f)(2)(B) (emphasis added). 
 

It is evident from this text that the phraseology of the term “relative roles” and “relative” in 

(ii) refers only to relative roles comparing owners and users, not relative investments and risks 

among owners. 

Following this, Section 114(f)(2) adds sub-section (C), which again makes clear that the 

only appropriate distinctions to be made are among users, not owners: 

 
(C) The procedures under subparagraphs (A) and (B) shall also be 
initiated pursuant to a petition filed by any copyright owners of 
sound recordings or any eligible nonsubscription service or new 
subscription service indicating that a new type of eligible 
nonsubscription service or new subscription service on which 
sound recordings are performed is or is about to become 
operational, for the purpose of determining reasonable terms and 
rates of royalty payments with respect to such new type of service 
for the period beginning with the inception of such new type of 
service and ending on the date on which the royalty rates and terms 
for eligible nonsubscription services and new subscription services, 
as the case may be, most recently determined under subparagraph 
(A) or (B) and chapter 8 expire, or such other period as the parties 
may agree. 

 
17 U.S.C. § 114(f)(2)(C) (emphasis added). 
 

Finally, Section 114(f)(3) makes clear that to the extent individual copyright owners have 

the ability to directly license, they may do so and thus not be bound by the statutory rate: 

License agreements voluntarily negotiated at any time between 1 
or more copyright owners of sound recordings and 1 or more 
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entities performing sound recordings shall be given effect in lieu of 
any decision of the Librarian of Congress or determination by the 
Copyright Royalty Judges. 

 
17 U.S.C. § 114(f)(3). 
 
 Accordingly, Section 114(f)(3) provides for a structural “off ramp” for those copyright 

owners who do not wish to adhere to the statutory rate and have the ability to insist on different 

rates or terms.  While the statutory rate will, in practice, often operate as a ceiling, other 

economic terms can be added and services altered such that owners can offer additional value to 

services that result in rates that differ from the statutory rate.  

 Well-worn maxims of statutory construction, including  the maxims of noscitur a sociis, 

ejusdem generis, and casus omissus, support only a reading that the CRJs may not differentiate 

between copyright owners in setting statutory compulsory license rates under Section 

114(f)(2)(B). 

 First, the doctrine of noscitur a sociis, provides that words must be construed in 

conjunction with the other words and phrases used in the text of a statute.  Translated as “words 

must be construed by the company that they keep,” it is evident that where Congress intended the 

CRJs to make distinctions between things in Section 114(f)(2)(B) proceedings, it was only with 

respect to differences in the services that use music, and there was no intent to make distinctions 

among owners.  

Next, the maxim of ejudem generis also dictates the same conclusion.  Where a statute 

describes things of a particular class or kind accompanied by words of a generic character, the 

generic words will usually be limited to things of a kindred nature with those particularly 

enumerated, unless there is something in the context of the statute to the contrary.  Here, again, 

the list of considerations for the CRJs to consider all point to making distinctions between users, 
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but no language points to distinctions among owners. Under this doctrine, then, the CRJs should 

not reach to make distinctions among owners.1  

 Finally, the canon of casus omissus pro omisso habendus est. also applies here.  This 

maxim provides that a person, object, or thing omitted from an enumeration in a statute must be 

held to have been omitted intentionally.  Here, the omission of any stated basis to distinguish 

rates among owners evidences Congress’ intent that the CRJs not do so.  

B. Practical Issues Also Compel The Conclusion That Congress 
Did Not Intend To Permit Differential Rates Based On 
Ownership 

 
There are also a number of practical issues that dictate a single statutory rate.  For 

example, a service that performs a recording is constant, whereas the entity or person who owns 

or controls rights of any particular recording can be quite fluid and historically quite hard to keep 

track of, as ownership and distribution rights change over time. 2  And, licensees cannot 

necessarily distinguish between ownership and distribution rights, so, as discussed above, where 

some labels or persons or entities, including the major-owned distribution companies, distribute 

copyrighted sound recordings owned or controlled by other labels or persons, the licensee (or the 

collection agency) usually does not have information readily available and sufficient to make 
                                                 
1 In addition, the doctrine of expression unius est exclusio alterius may apply here.  This maxim 
stands for the proposition that the express mention of one person, thing, or consequence implies 
the exclusion of all others. Where a statute is expressly limited to certain matters, it may not, by 
interpretation or construction, be extended to other matters. This rule proceeds from the premise 
that the legislature would not have made specified enumerations in a statute had the intention 
been not to restrict its meaning and to confine its terms to those expressly mentioned. 
 
2 There is simply no effective way that the Interested Independent Record Label and Artists’ 
Union Parties are aware of for licensees or the collection agent to identify recordings by the 
“nature of the licensor.”  Users rarely even report ISRC numbers; and they need 
SoundExchange’s assistance in administering the handful of direct licenses that have been done. 
The Section 114 system assumes that licensees don’t need to worry about determining who owns 
what, and by and large they have no way to do so. 
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that distinction.  

When the statute was authored, it thus made sense that there was an intention only to 

differentiate based on the type of service offered by the licensee and not based on some vague 

characterization of the licensor, which after all, might vary during the term of the five year 

license.  Accordingly, setting differential rates within a licensing system that lacks the tools 

necessary to distinguish promptly which label, entity or person controls which rights, would add 

additional levels of complexity to the overall licensing system.  This would create significantly 

higher administrative costs for all parties, contrary to the intention of Congress. 

Moreover, differentiation by licensor will only further distort the market.  As a regulatory 

matter, the statutory license compels property rights owners involuntarily to forego the 

injunction they would otherwise be entitled to if the user did not agree to market place rates and 

terms.  The statutory license thus already introduces a significant distortion in the market.  If the 

CRJs set different rates for different licensors, that will only create a new dynamic, in which 

certain labels and their artists are advantaged over others. 

By way of one example how such a result could occur, there likely would be an 

unintended effect of creating an incentive for the services to favor content that is cheaper to 

them, not necessarily rewarding those who are granted a higher rate. So if there was a higher rate 

for some owners, those owners might not even want a higher statutory rate because the servicer 

might then play more streams of a repertoire of a competitor that was granted a lower rate. This 

could potentially reduce the revenue that a label could earn from its copyrights, even with a 

higher statutory rate. There is also the risk that differential rates might create a secondary market, 

which would incentivize some rights holders stuck with lower rates to enter into distribution 

agreements with other rights holders who were granted a higher rate by the CRJs. It clearly could 
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not have been the intent of Congress, when establishing the statutory license, to allow for the 

licensing system to arbitrarily grant some companies a self-perpetuating advantage over other 

companies and invite gaming the system in this way.   

C. Historical Rate Setting Precedent Compels The Conclusion That 
Congress Did Not Intend To Permit Differential Rates By Categories Of 
Licensors 

 Finally, there is a set of settled expectations in rate proceedings that rates not be 

distinguished based on the identity of the licensor.  First, in each of the four Webcasting 

proceedings, including the present Webcasting IV proceeding, there have been multiple users 

who submitted proposals but, with limited exceptions not relevant here, just one principal 

representative of the copyright owners.  In all cases, no party proposed rates differentiated by 

category of sound recording owner.3   

Indeed, the Interested Independent Record Label and Artists’ Union Parties also are not 

aware of any rate proceeding presided over by the CRJs or its predecessors appointed pursuant to 

Chapter 8 of the Copyright Act (see 17 U.S.C. § 801(b)(1)-(2)), under any of Sections 111, 112, 

114, 115, 116, 118, 119, or 1004 where a distinction was made as between owners of the same 

copyright right.  

This settled expectation has not been challenged in the current proceeding.  No party has 
                                                 
3 See Docket No. 2000–9 CARP DTRA 1&2, Determination of Reasonable Rates and Terms for 
the Digital Performance of Sound Recordings and Ephemeral Recordings (“Webcasting I”), 67 
Fed. Reg. 45240, at 45240-42 (describing parties and rate proposed) (July 8, 2002); Docket No. 
2005–1 CRB DTRA, Digital Performance Right in Sound Recordings and Ephemeral 
Recordings (“Webcasting II”), 72 Fed. Reg. 24084, at 24084 and 24088-90 (describing parties 
and rate proposed) (May 1, 2007); Docket No. 2009–1 CRB Webcasting III, Digital Performance 
Right in Sound Recordings and Ephemeral Recordings (“Webcasting III”), 76 Fed. Reg. 13026, 
at 13026-27 (describing parties and rate proposed) (March 9, 2011); id., 79 Fed. Reg. 23102, at 
23106 (“Webcasting III, Determination After Remand”) (Apr. 25, 2014) (CRJs expressly 
stating, in referencing an expert’s testimony, that the expert “properly” identified the “willing 
sellers” as the “the several record companies.”); Docket No. 14-CRB-0001-WR, Digital 
Performance Right in Sound Recordings and Ephemeral Recordings, Notice of Participants and 
Case Scheduling Order (“Webcasting IV”) (Feb. 9, 2014).   
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ever suggested that different owners should receive different rates.  In fact, the opposite is true.    

Rather, the economists for both the services and the owners, to the extent their work is not 

redacted, all appear to have taken into account differing marketplace rates in arriving at the 

blended rates reflected in their proposals.   

Indeed, in the first proceeding under the Digital Performance Right in Sound Recordings 

Acr of 1995, under the predecessor to the current version of Section 114(f) for then extant digital 

services, the Copyright Register made a specific finding on this point:4 

2. Value of an individual performance of a sound recording. 
 
The Register notes that the Panel stopped prematurely in its 
consideration of the value of the public performance of a sound 
recording. Its entire inquiry focused on the value of the ‘‘blanket 
license’’ for the right to perform the sound recording, without 
once considering the value of the individual performance—a 
value which must be established in order for the collecting entity to 
perform its function not only to collect, but also to distribute 
royalties. Consequently, the Register has made a determination 
that each performance of each sound recording is of equal value 
and has included a term that incorporates this determination. 
 
To do otherwise requires the parties to establish criteria for 
establishing differential values for individual sound recordings or 
various categories of sound recordings. Neither the Services 
nor RIAA proposed any methodology for assigning different 
values to different sound recordings. In the absence of an 
alternative method for assessing the value of the performance of 
the sound recording, the Register has no alternative but to find that 
the value of each performance of a sound recording has equal 
value. Furthermore, the structure of the statute contemplates 
direct payment of royalty fees to individual copyright owners when 
negotiated license agreements exist between one or more copyright 
owner and one or more digital audio service. To accommodate this 
structure in the absence of any statutory language or legislative 
intent to the contrary, each performance of each sound recording 

                                                 
4 The rates at issue in this proceeding involved three services, and consistent with all of the 
Webcasting proceedings, there was a single representative of all sound recording owners, in this 
case, the RIAA. 
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must be afforded equal value.5 
 

Determination of Reasonable Rates and Terms For The Digital Performance of Sound 

Recordings, 63 Fed. Reg. 25394, at 25412 (May 8, 1998) (overturning certain aspects of rates 

and terms set by the CARP, the predecessor to the CRJs) (emphasis added); see also id., at 

25414, Section 260.2(d): “During any given payment period, the value of each performance of 

each digital sound recording shall be the same.”).  The recent Copyright Office Music Industry 

Report also repeats this point.  See Copyright Office Music Industry Report, at 114 (citing 

A2IM’s May 23, 2014 comments, at 3); see also id. at 144 (“In the Office’s view, there is no 

policy justification to demand that music creators subsidize those who seek to profit from their 

works.”). 

 Although Section 114(f)(2) has been amended since 1998, the structural considerations 

considered in 1998 have not been altered.  There is no reason, based on the current record, to 

alter this conclusion now.  Indeed, as discussed in the next section, to do so would be unfair and 

would violate due process, and even more so because the Webcasting IV proceeding is now 

closed. 

II. Even Assuming, Arguendo, Different Rates Were Permitted, The 
Copyright Office Cannot Apply Them To This Webcasting IV Proceeding, Which 
Is Closed 

 It bears repeating that no party to the Webcasting IV proceeding has advocated for or 

even suggested it would be appropriate for the CRJs to distinguish rates based on the identity of 
                                                 
5 For completeness, the Register added:   
 

This determination does not alter the statutory provision that specifies how the 
copyright owner of the right to publicly perform the sound recording must 
allocate the statutory fees among the recording artists.  See 17 U.S.C. 114(f)(2). 

 
It is clear from context that the Register meant to refer to the then extant version of 114(g) rather 
than 114(f)(2). 
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the owners.  Accordingly, the independent labels and Artists were satisfied that SoundExchange, 

acting through a single law firm, could represent all copyright owners and interested Artists 

equally in the proceeding, and there were no conflicts among the constituents of 

SoundExchange.   

The selection by the parties interested in the proceeds of the Section 114 license of a single 

representative makes sense because they relied upon the prior history, discussed above, whereby 

there has never been a rate proceeding that made a distinction among the sound recording owners 

or owners of the same right and the Register declared that the value of each performance of each 

digital sound recording shall be the same.  It is too late to change that standard now since the 

Webcasting IV proceeding is closed. 

A. The Due Process Standard Under The Constitution and The APA 

Due process under the United States Constitution and the Administrative Procedure Act 

requires that a person involved in an agency adjudicatory hearing “shall be timely informed of … 

(the) law asserted.” 5 U.S.C. § 554(b)(3). Courts have uniformly held that for an agency to meet 

this obligation where it seeks to change a controlling standard of law and apply it retroactively in 

an adjudicatory setting, the interested party before the agency must be given notice and an 

opportunity to introduce evidence bearing on the new standard.   

In addition, adoption of a new rule here would significantly alter the burden of proof in the 

Webcasting IV proceeding (by requiring evidence from additional parties and access to a heavily 

redacted record that A2IM members and Artists do not currently have), which would be a 

violation of 5 U.S.C. § 556.  

Numerous due process decisions in other agency adjudication processes bear this out. For 

example, in other intellectual property agency adjudicatory proceedings such as those in the 

patent office, the APA’s requirement that the substantive rules not be changed midstream have 
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been held to apply. 

Most recently, in Progressive Cas. Ins. Co. v. Liberty Mut. Ins. Co., Civ. No. 2014-1466, 

2015 U.S. App. LEXIS 14826, *7 (Fed. Cir. Aug. 24, 2015), the Federal Circuit held that 5 

U.S.C. § 554(b)(3) requires that “[p]ersons entitled to notice of an agency hearing shall be timely 

informed of . . . the matters of fact and law asserted”; that § 554(c) requires that agencies give 

“all interested parties opportunity for . . . the submission and consideration of facts [and] 

arguments . . . [and] hearing and decision on notice”; and § 556(d) “entitle[s]” an interested party 

“to submit rebuttal evidence.”  Indeed, the Progressive court made very clear that § 554(b)(3) 

means that “an agency may not change theories in midstream without giving respondents 

reasonable notice of the change” and “the opportunity to present argument under the new 

theory.”  Id., at *7 (emphasis added) (citing Rodale Press, Inc. v. FTC, 407 F.2d 1252, 1256-57 

(D.C. Cir. 1968)).  See also In re Biedermann, 733 F.3d 329, 337 (Fed. Cir. 2013) (where PTAB, 

an adjudicatory body adopted different reasons to support a new ground of rejection of certain 

patent claims, the APA required the PTO “to provide prior notice to the applicant of all ‘matters 

of fact and law asserted’ prior to an appeal hearing before the Board,”; finding that failure to 

follow these procedures required the Court to vacate the Patent Trial and Appeal Board’s 

adjudicatory decision); see also Rambus Inc. v. Rea, 731 F.3d 1248 (Fed. Cir. 2013). 

The same holds true in other adjudicatory proceedings.  For example, in Hatch v. FERC, 

654 F.2d 825 (D.C. Cir. 1981), the D.C. Circuit Court of Appeals held that due process was 

violated where the petitioners’ application for authorization to hold interlocking directorships in 

certain corporations was rejected.  The court held that this rejection was procedurally defective 

because it stemmed from FERC’s adoption, after the close of the evidentiary hearing, a new legal 

standard of proof which he was given no opportunity to meet.  
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It is not just the APA that requires this rigorous “no midstream change” rule.  Supreme 

Court cases have long held that a new standard cannot be applied retroactively as a constitutional 

imperative of due process. See, e.g., West Ohio Gas Co. v. Public Utilities Comm’n, 294 U.S. 63, 

70-71 (1935); Morgan v. United States, 304 U.S. 1, 18-19 (1938); Mitchell v. W.T. Grant Co., 

416 U.S. 600, 611 n.10 (1974) (cases collected).   Here, there was no notice of a new standard to 

apply different rates to different categories of copyright owners in the now closed Webcasting IV 

proceeding.   

B. Even Where Midstream Changes Can Be Applied 
Retroactively, The Standard Is Difficult To Meet And Has Not 
Been Met Here 

A2IM’s members and the Artists’ Unions had no knowledge that they should consider 

entering the proceeding with their own separate representation and rate proposals to present 

appropriate evidence and arguments on the novel hypothetical standard posed by the CRJs. An 

opportunity to submit evidence on this issue would have been imperative because it affects the 

rights of A2IM’s and the Artists’ Unions’ members to protect the value of their property rights 

and royalties in a situation where the government imposes a compulsory license.  

 The D.C. Circuit has been adamant, for over 40 years, that even where a midstream 

change is permissible, a rigorous standard must be met before that standard can be applied 

retroactively.  That standard has not been met here.  In the seminal case, Retail, Wholesale & 

Dep’t Store Union v. NLRB, 466 F.2d 380, 388 (D.C. Cir. 1972) (“First Union”), the D.C. 

Circuit held that an agency cannot give retroactive effect to a new legal standard adopted in the 

course of agency adjudication without taking into account the following five factors:   

(1) whether the particular case is one of first impression,  
 
(2) whether the new rule represents an abrupt departure from well-established practice or 
merely attempts to fill a void in an unsettled area of law,  
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(3) the extent to which the party against whom the new rule is applied relied on the 
former rule,  
 
(4) the degree of the burden which a retroactive order imposes on a party, and  
 
(5) the statutory interest in applying a new rule despite the reliance of a party on the old 
standard.  
 

Id.  See also Williams Natural Gas Co. v. FERC, 3 F.3d 1544, 1553-1554 (D.C. Cir. 1993) (in 

determining whether a rule announced in an agency adjudication may be given retroactive effect, 

we have typically considered the five factors set forth initially in [Retail Union]). 

Taking all of these considerations into account, the D.C. Circuit in Retail Union found 

that the inequity of applying the new rule at issue in that case to the facts far outweighed the 

interests that might be furthered if it were applied.  The same reasoning and result pertains here. 

Applying the Retail Union factors, it is clear that even if the Register believes that 

Section 114(f)(2)(B) does not preclude separate rates based on the identity of the copyright 

owner, it cannot apply such differences in the closed Webcasting IV proceeding.   

(1) The case is one of first impression.  

Applying the first Retail Union factor, the CRJs have already indicated that this is a novel 

issue of law and thus one of first impression.  In such circumstances, it is not appropriate to 

apply a rule retroactively.  See also Consolidated Edison v. FERC, 315 F.3d 316, 323 (D.C. Cir. 

2003) (an agency must adhere to its precedents in adjudicating cases before it; can only change 

the established law and apply newly created rules in the course of an adjudication where the rule 

is not arbitrary and capricious).  New standards of law can only be applied retroactively to the 

parties in an ongoing adjudication, if (a) the parties before the agency are given notice and an 

opportunity to offer evidence bearing on the new standard and (b) the affected parties have not 

detrimentally relied on the established legal regime.  Id. (citing numerous cases including Retail 

Union).   
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In Consolidated Edison, the D.C. Circuit also distinguished between policy statements 

and changes in substantive law; policy statements can be relied upon during a pending case 

because they do not carry the force of law, whereas like here, unannounced changes in the 

substantive standard of adjudication cannot be changed midstream.  Here, the rates determined 

are “binding on all copyright owners,” 17 U.S.C. §114(f)(2)(B), and thus the proposed change is 

substantive in nature.  Application here would be the very definition of an impermissible 

“arbitrary and capricious” change, since, as discussed above, there is no basis in the record to 

make distinctions among many different types of owners and owner-distributor relationships.  

Plus, the independent labels, representing over a third of the market, did not have sufficiently 

independent representation of counsel at the pending proceeding to review the redacted 

agreements in the record in order to even know what differential rates might be proffered.   

(2) The novel proposed standard represents an abrupt departure from 
well-established practice.  

Second, as described above, setting differential rates based on categorizing owners would 

be an abrupt departure from past rate setting decisions and the Register’s 1998 finding.  There is 

no basis in the record as far as A2IM and the Artists’ Unions can tell, to simply make two or 

more categories of owners, and from the order of reference, it is not even clear if that is what the 

CRJs are suggesting.  Would the lines be drawn by market share?  By designation as an 

independent or major?  Independent labels and individual sound recording owners come from 

many stripes.  Would they differentiate between majors?  Should there be geographic 

distinctions?  Distinctions based on whether the independently owned records are distributed by 

the owner, or by a major, or through other means?  Can there be distinctions made based on 

genre of work (i.e., does a popular top 40 song deserve a higher rate than a jazz recording with a 

specialty audience)?  And so on.  The CRJs may not make such arbitrary determinations.  See 5 
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U.S.C. § 706(2)(A) (requiring courts to set aside an agency decision if it is “arbitrary, capricious, 

an abuse of discretion, or otherwise not in accordance with law.”).6   

(3) The interested parties relied on the former standard.  

Third, independent labels clearly relied upon the existing rule because they did not put in 

evidence on such distinctions.  The only statutory criteria that arguably could even be applied 

would be the criteria in 114(f)(2)(B)(ii): “creative contribution, technological contribution, 

capital investment, cost, and risk.”  As explained above, these distinctions are not meant to apply 

vis a vis different types of owners but rather as a comparator between users and all owners.   

Nevertheless, had there been notice of the potential for distinctions to be made among 

owners, independent labels may have demonstrated that they provide a greater degree of creative 

contribution to recordings they own than the major recording companies, make better technical 

contributions, make greater capital investments on a track-by-track basis (in absolute or relative 

terms), and collectively take greater risks at higher costs than majors who have economies of 

scale.   

Moreover, while, at first blush, it might seem that there are blunt lines that can be roughly 

described in conversation, in practice such differentiation — whether it is between “newer” or 

“older” recordings, between “major” and “independent” recordings, between different genres of 

music, or any other distinction that might be drawn — rapidly falls apart, especially when the 

role of digital distribution is taken into account. 

Consider the following type of common occurrence:  an artist on a particular “Label A” 

receives her rights back and decides to self-release her recordings on her own “Label B.”  In this 

instance it would not be reasonable, equitable or an accurate reflection of the market if Label B’s 
                                                 
6 This provision of the APA applies to copyright office administrative adjudications.  See 
Determination of Reasonable Rates and Terms For The Digital Performance of Sound 
Recordings, 63 Fed. Reg. 25394, at 25398 (May 8, 1998). 



 

 - 20 -  

recordings are earning a lower rate the day after it goes from Label A to being self-released. 

Accordingly, there is no basis to apply a different statutory rate to different labels, and 

independent labels and artists relied on the past practice in this regard when they decided not to 

proffer separate evidence on differential rates. 

(4) Retroactive application would impose a huge burden on the parties.  

Fourth, a new proposed standard to differentiate rates by categories of ownership would 

impose significant burdens on independent labels, many of which are extremely small 

businesses, and the Artists’ Unions, to engage their own counsel.  That will always be true, but is 

particularly true with respect to retroactive application of a novel standard to the pending 

proceeding because there was no expectation, in establishing legal budgets, that such 

representation would be necessary.   

At a minimum, the heavy redactions of the record are hugely problematic since the 

members of A2IM and the Artists’ Unions do not know the terms of the “marketplace” deals 

under consideration.  As one example, comparing the Warner-IHEART deal to the Merlin-

Pandora deal, different constituents of SoundExchange (artists, independent labels and the major 

recording companies, and even entities and individuals within those broader categories) might 

have differing views of the reasons for such differences and the value of things like steering and 

other consideration of value aside from the rates.  

Also, due to the redactions in the public record, the members of A2IM and the Artists’ 

Unions do not know the terms of the deals Apple did with the majors (see Testimony of Darius 

Van Arman, Oct. 6, 2014, in Webcasting IV, at 12-13), and if those were used as some basis to 

differentiate rates, the members of A2IM and the Artists’ Unions cannot even have an 

opportunity to explain why any differential rates in the marketplace should or should not be 

taken into account.  
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Setting differential rates would also impose a burden on SoundExchange in administering 

payments under Section 114(g).  If a particular track is owned by an independent or individual, 

but distributed by another entity, the paying agent would have to make additional distinctions 

based on whether a track falls under one rate or the other. At the moment, there is no 

administrative process, or dispute resolution process which can rapidly clarify for a licensee what 

label, entity or person controls the digital performance right for a recording, and it is doubtful 

one could be developed by January 1, 2016 when the new rates are scheduled to go into effect. 

(5) There is no statutory interest in applying a novel proposed standard. 

Finally, with respect to the fifth Retail Union factor, there is no statutory interest in 

applying a new standard here over the reliance of the parties on the old standard.  As noted, no 

party to the proceeding advocated for such a differentiating rule, and the economists for both the 

services and the owners, to the extent their work is not redacted, all appear to have taken into 

account differing marketplace rates in arriving at blended unitary rates in their proposals.   

Moreover, whether inside or outside of the Webcasting IV proceeding, to the awareness 

of A2IM and the Artists’ Unions, no user of music and no Congressional, Judicial or Executive 

branch entity has expressed an interest in applying differential rates.  And, as discussed above, 

doing so could create an unfortunate dynamic in this and future rate settings, by potentially 

pitting labels against each other or creating user and/or ownership-licensor gamesmanship. 

The current record simply doesn’t provide the CRJs with an effective way to draw lines 

between licensors.  The interested parties have no idea what sort of rules the CRJs would apply 

in determining who would get which rate; in practice any differentiation that might be drawn 

rapidly falls apart, especially when the role of digital distribution is taken into account. 

Moreover, because it is impossible to predict how the CRJs would actually draw lines, the 

interested parties cannot even know what information to provide that might assist in ensuring 
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that application is not erratic and unpredictable, and unintended consequences do not result.  The 

Section 114 license — and SoundExchange as an organization — is founded on the idea that 

everyone on the creator side — majors, indies, artists, unions — are pulling in the same 

direction.   

There is no statutory reason to alter this efficient resource, and there would thus be 

significant prejudice to more than one-third of the affected copyright owners to change course at 

this point in the proceedings. 

III. In The Unlikely Event The Register Approves The Use Of A New 
Standard For The Present Proceeding, Then At A Minimum 
Due Process Requires That The Evidentiary Record Be 
Reopened 

 The cases discussed above mandate that the Webcasting IV proceeding not be reopened 

now, and that even if the Register finds that more than one rate differentiated by owner 

hypothetically could be set, that the CRJs could only do so prospectively in the forthcoming 

Webcasting V proceeding for rates commencing in 2021.   

However, in the unlikely event that the Register believes differential rates could be 

applied retroactively to the Webcasting IV proceeding, at a minimum, the Constitutional and 

APA case law discussed above (not restated here) all stand for the proposition that the record 

must be reopened for the members of A2IM and the Artists’ Unions to be provided with 

additional due process.   

This should include, at a minimum: (a) notice precisely of the evidence that the CRJs 

believe justify a differential rate and what categories of owners such rate or rates would apply to 

and what criteria the CRJs would consider in determining such differential rates; (b) an 

opportunity not only to supplement with additional argument based on the existing record that 

such differentials are or are not justified, but to supplement the record with additional evidence 
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and renewed cross-examination of any pertinent witnesses; and (iii) consider having their own 

independent counsel free of potential conflict present their position if it is determined that there 

are differences in views by the categories of owners that the CRJs identify.   

Among other things, as noted above, the members of A2IM and the Artists’ Unions 

would need sufficient time to consider what evidence to present concerning differing creative 

and technical contributions among owners and artists, as well as the different relative capital 

investment, cost and risk as between different categories of owners and artists, if those are the 

criteria to be used.  This record cannot be built quickly.     

While the better position is that the proceeding should not be reopened, due process and 

fundamental fairness dictates that if a novel standard is declared permissible and applied 

retroactively, sufficient process be afforded for the interested parties to address the change.  

 

  



CONCLUSION

For the foregoing reasons, the CRJs may not set rates under 17 U.S.C. § 114(f)(2)(B) that

differ based on the identity of the ownersof sound recordings. In the event that the Register

disagrees, such differential rates may not be ordered in the current Webcasting IV proceeding

retroactively without violating due process under the U.S. Constitution and the APA. Finally, in

the unlikely situation where a novel standard is applied retroactively, due process requires that

the Webcasting IV proceeding be re-opened, upon notice of the categories the CRJs are

considering, for the interested parties to submit both new evidence and new argument.
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UNITED STATES COPYRIGHT ROYALTY JUDGES 
The Library of Congress 

 
In re 
 
DETERMINATION OF ROYALTY RATES AND 
TERMS FOR EPHEMERAL RECORDING AND 
WEBCASTING DIGITAL PERFORMANCE OF 
SOUND RECORDINGS (Web-IV) 

 
 

 
Docket No. 14-CRB-0001-WR 

(2016-2020) 

 
INITIAL BRIEF OF  

UMG RECORDINGS, INC., CAPITOL RECORDS, LLC,  
AND SONY MUSIC ENTERTAINMENT  

IN RESPONSE TO SEPTEMBER 11, 2015 ORDER 
REFERRING NOVEL MATERIAL QUESTION OF LAW 

 
UMG Recordings, Inc., Capitol Records, LLC (collectively, “UMG”), and Sony Music 

Entertainment (“SME”) respectfully submit this Initial Brief in response to the Copyright 

Royalty Judges’ September 11, 2015 Order Referring Novel Material Question of Law and 

Setting Briefing Schedule (“Order”).  UMG and SME own and license the copyrights in a 

majority of the sound recordings produced and sold in the United States.  UMG and SME are 

participants in this proceeding through the joint petition filed on their and others’ behalf by 

SoundExchange, whose board of directors includes representatives from both UMG and SME.1  

Under 17 U.S.C. § 802(f)(1)(B), participants in the proceeding may comment on requests for 

interpretation of novel material questions of substantive law that the Judges refer to the Register 

of Copyrights. 

                                                
1 See 37 C.F.R. § 351.1(b)(1)(ii) (“Petitioners with similar interests [in a rate proceeding] may, in 
lieu of filing individual petitions, file a single petition.”); Petition to Participate filed by 
SoundExchange, Inc. (Jan. 31, 2014) (filed “on behalf of sound recording copyright owners and 
artists,” including “the major record companies”).   
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Here, the Judges have referred the following question to the Register: 

Does Section 114 of the Act (or any other applicable provision of 
the Act) prohibit the Judges from setting rates and terms that 
distinguish among different types or categories of licensors, 
assuming a factual basis in the evidentiary record before the Judges 
demonstrates such a distinction in the marketplace?2 

The simple answer is “No.”  Nothing in Section 114 or any other applicable provision of the Act 

expressly or impliedly prohibits the Judges from setting rates and terms that distinguish among 

different types of licensors (assuming a factual basis to do so).  To the contrary, and as explained 

more fully below, the plain language of Section 114 supports such a distinction.  Distinguishing 

among types or categories of licensors is entirely consistent with the statutory mandate to set 

“rates and terms”—plural—that reflect those that a willing buyer and a willing seller would 

agree to for each seller’s product in a market that the Judges have previously recognized is 

characterized by a variety of rates and terms.  Setting multiple rates is also consistent with the 

statutory provision allowing the Judges to “consider the rates and terms for comparable types of 

digital audio transmission services and comparable circumstances under voluntary license 

agreements.”3  Where voluntary license agreements are entered into under circumstances that are 

comparable to those of some licensors but not others, a “one size fits all” approach would defeat 

the statutory requirement to consider comparability, and could incentivize market participants to 

enter into unrepresentative voluntary agreements for the purpose of offering them as benchmarks 

for other, differently situated counterparties.4   

                                                
2 Order at 1. 
3 17 U.S.C. § 114(f)(2)(B) (emphasis added). 
4 See generally Mem. Op., In the Matter of Determination of Royalty Rates and Terms for 
Ephemeral Recording and Webcasting Digital Performance of Sound Recordings, 80 Fed. Reg. 
58301 (Sept. 18, 2015) (discussing admissibility of certain directly-negotiated license 
agreements). 
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ARGUMENT 

Neither Section 114 Nor Any Other Applicable Provision of the Act Prohibits the Judges 
From Setting Rates and Terms That Distinguish Among Types or Categories of Licensors. 

The Copyright Royalty Judges have broad discretion to effectuate their mandate under 

Section 114 to establish rates that most clearly represent the rates negotiated by a willing buyer 

and a willing seller in the marketplace.5  The Judges may establish and tailor rates in any 

reasonable way that is not prohibited by the statute.6  Here, there is simply no language in either 

Section 114, or in any other applicable provision of the Act, that “prohibit[s] the Judges from 

setting rates and terms that distinguish among different types or categories of licensors, assuming 

                                                
5 The District of Columbia Circuit Court of Appeals has acknowledged this broad discretion.  
E.g., Intercollegiate Broad. Sys., Inc. v. Copyright Royalty Bd., 796 F.3d 111, 127 (D.C. Cir. 
2015) (“Review of administratively determined rates is particularly deferential because of their 
highly technical nature.”); Intercollegiate Broad. Sys., Inc. v. Copyright Royalty Bd., 574 F.3d 
748, 759 (D.C. Cir. 2009) (“The standard of review applicable in ratemaking cases is highly 
deferential.”); id. at 757 (“The Judges, not this court, bear the initial responsibility for 
interpreting the statute. Applying the lessons of Chevron U.S.A. Inc. v. Natural Resources 
Defense Council, Inc., 467 U.S. 837 (1984), we can only assess the reasonableness of the Judges’ 
interpretation of the inherent ambiguity in the statute’s mandate.”); cf. Music Choice v. 
Copyright Royalty Bd., 774 F.3d 1000, 1007 (2014) (“We are especially deferential to the Judges 
of the Copyright Royalty Board . . . .”) (reviewing rate determination under Section 114(f)(1)); 
SoundExchange, Inc. v. Librarian of Congress, 571 F.3d 1220, 1225 (2009) (stating that 
decisions of the Copyright Royalty Judges are entitled to “increase[d]” deference “because the 
four objectives it must pursue point in different directions” and concluding that “the agency has 
not exercised its broad discretion in an arbitrary or capricious manner”) (reviewing rate 
determination under Section 114(f)(1)). 
6 See, e.g., Intercollegiate Broad. Sys., Inc. v. Copyright Royalty Bd., 796 F.3d 111, 127 (D.C. 
Cir. 2015) (permitting the Judges to consider certain evidence even though “the statute does not 
specifically provide for the consideration” of such evidence and holding that “there is no basis 
for concluding that a proceeding that exceeds the statutory requirements is improper”); Digital 
Performance Right in Sound Recordings and Ephemeral Recordings (Final rule and order), 76 
Fed. Reg. 13026, 13033 (Mar. 9, 2011) [hereinafter “Webcaster III”] (observing that where 
nothing in the applicable statute “constrains” the Judges from considering a particular type of 
private agreement, they are entitled to do so). 
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a factual basis in the evidentiary record before the Judges demonstrates such a distinction in the 

marketplace[.]”7   

Not only are Section 114 and other applicable provisions of the Act devoid of language 

expressly prohibiting the Judges from setting rates and terms that distinguish among different 

types of licensors, but such a prohibition also cannot be reasonably implied.  To the contrary, the 

plain language of Section 114 contemplates a distinction between the different types and 

categories of licensors.  At least five separate features of Section 114(f) reflect the principle that 

the Judges should set rates that take account of the real-world, meaningful variation among 

sellers that enables those sellers to command varying rates for their products:  (i) the willing 

buyer/willing seller standard; (ii) the provision for setting multiple “rates and terms”; (iii) the 

requirement to consider a service’s substitutional or promotional effect with respect to the 

copyright owner’s sound recordings; (iv) the requirement to take account of the relative roles of 

the copyright owner and the transmitting entity; and (v) the provision for considering voluntary 

agreements, but only when entered into under “comparable circumstances.”   

1. Willing Buyer/Willing Seller Standard.  Section 114 provides that when 

“establishing rates and terms for transmissions by eligible . . . services, the Copyright Royalty 

Judges shall establish rates and terms that most clearly represent the rates and terms that would 

have been negotiated in the marketplace between a willing buyer and a willing seller.”8  This 

mandate necessarily contemplates a range of negotiated rates.  As the Judges have observed in 

prior webcasting rate proceedings, the willing buyer/willing seller statutory standard is one in 

which “the buyers and sellers operate in a free market unconstrained by government regulation 

                                                
7 Order at 1. 
8 17 U.S.C. § 114(f)(2)(B). 
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or interference.”9  “Rather than a single seller, the sellers in the hypothetical market [the Judges] 

are to consider consist of multiple record companies.”10  And, as the Judges have noted, in this 

marketplace there are “significant variations among both buyers and sellers, in terms of 

sophistication, economic resources, business exigencies, and myriad other factors,”11 producing 

an assortment of agreed-upon rates and terms.  Similarly, the Judges have recognized that each 

seller in this marketplace is selling a product unique to that seller—“a blanket license for each 

record company which allows use of that record company’s complete repertoire of sound 

recordings.”12      

In light of this differentiation in the marketplace among both buyers and sellers, as well 

as the sellers’ respective products, the Copyright Arbitration Royalty Panel (“CARP”) 

recognized in the very first webcasting proceeding that “one would . . . expect negotiations 

between diverse buyers and sellers to generate not a uniform rate, but a range of negotiated rates 

reflecting the particular circumstances of each negotiation.  Congress surely understood this 

                                                
9 Webcaster III, 76 Fed. Reg. 13026, 13028.  See also Digital Performance Right in Sound 
Records and Ephemeral Recordings (Final rule and order), 72 Fed. Reg. 24084, 24087 (May 1, 
2007) [hereinafter “Webcaster II”] (observing that the hypothetical marketplace “is one in which 
no statutory license exists”).  
10 Webcaster III, 76 Fed. Reg. 13026, 13033. See also id. at 13029 n. 8 (noting that the court has 
“clearly rejected” the contention that the “supply side of the market may be largely ignored”); 
Intercollegiate Broad. Sys., Inc. v. Copyright Royalty Bd., 796 F.3d 111, 128 (D.C. Cir. 2015) 
(“[T]he Board must set a fee that both a willing buyer and a willing seller would negotiate, not 
just one that is acceptable to the buyer (the webcaster).”). 
11 Webcaster III, 76 Fed. Reg. 13026, 13029 (emphasis in original); see also Webcaster II, 72 
Fed. Reg. 24084, 24087; In the Matter of Rate Setting for the Digital Performance of Sound 
Recordings and Ephemeral Recordings, Report of the Copyright Arbitration Panel to the 
Librarian of Congress, Docket No. 2000–9 CARP DTRA 1&2 at 24 (Feb. 21, 2002) [hereinafter 
“Webcaster I CARP Report”]. 
12 Webcaster II, 72 Fed. Reg. 24084, 24087 (“Webcaster I made clear that ‘the willing buyers are 
the services which may operate under the webcasting license . . . , the willing sellers are record 
companies and the product consists of a blanket license for each record company which allows 
use of that record company’s complete repertoire of sound recordings.” ) (emphasis added). 
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when formulating the willing buyer/willing seller standard.”13  In short, the willing buyer/willing 

seller standard necessarily contemplates the possibility of setting different rates for different 

kinds of licensors, because it directs the Judges to set rates and terms that reflect those that would 

be found in a hypothetical marketplace characterized by precisely such differentiation.   

 2. “Rates and Terms.”  The potential for setting different rates for different kinds 

of licensors is also reflected in the statute’s directive that the Judges set “rates and terms,” plural.  

This multiplicity of rates and terms is consistent with the hypothetical marketplace in which one 

would expect “a range of negotiated rates,”14 and references to these plural “rates and terms” 

permeate Section 114, particularly in Subsection (f).  For example, Section 114(f)(2)(A) states, 

“Proceedings under chapter 8 shall determine reasonable rates and terms of royalty payments for 

public performances of sound recordings . . . .”  Similarly, “The schedule of reasonable rates and 

terms determined by the Copyright Royalty Judges shall . . . be binding on all copyright owners 

of sound recordings . . . .”15     

The use of the plural does not merely reflect the statutory requirement to differentiate 

among types of eligible transmission services.16  Instead, the statute uses this plural formulation 

even where rates are to be set for a single service.  Section 114(f)(2)(C) deals with the 

establishment of any new transmission service and describes proceedings “for the purpose of 

                                                
13 Webcaster I CARP Report at 24-25 (emphasis added).  To be sure, the CARP ultimately 
decided—without explanation—to set a single rate rather than multiple rates based upon 
variation among licensors.  Id.  This determination was discretionary, however; neither the 
CARP nor the Librarian in Webcaster I concluded that the statute required them to establish a 
single rate for all licensors, which it clearly does not.   
14 Webcaster I CARP Report at 24. 
15 17 U.S.C. § 114(f)(2)(B). 
16 See  17 U.S.C. § 114(f)(2)(A) (“Such rates and terms shall distinguish among the different 
types of eligible nonsubscription transmission services and new subscription services then in 
operation . . . .”). 
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determining reasonable terms and rates of royalty payments with respect to such new type of 

service.”  This provision expressly provides for the Judges to set multiple rates even with respect 

to a statutory license for a single “new subscription service.”  The statutory language thus 

anticipates that the Judges may set multiple rates for reasons other than distinguishing between 

types of transmission services—for instance, to distinguish between various types of licensors. 

3. Substitution versus Promotion.  Differentiation among types of licensors is also 

contemplated by the non-exclusive, specific factors that the statute directs the Judges to consider 

under the willing buyer/willing seller standard.  One of those factors is “whether use of the 

service may substitute for or may promote the sales of phonorecords or otherwise may interfere 

with or may enhance the sound recording copyright owner’s other streams of revenue from its 

sound recordings.”17   

Because sellers vary “in terms of sophistication, economic resources, business 

exigencies, and myriad other factors”18 —and because each record company is selling “a blanket 

license . . . which allows use of that record company’s complete repertoire of sound 

recordings”19—the extent to which a service may be promotional or substitutional may vary from 

one copyright owner to the next.  Some record companies may expect statutory webcasting to 

have a promotional effect, while others may view statutory webcasting as a threat to higher-

revenue-per-user exploitations, including interactive streaming and downloads.  Setting different 

rates for different types or categories of licensors would allow the Judges to account for that 

variation, consistent with the statute’s directive to consider whether the service will interfere 

                                                
17 17 U.S.C. § 114(f)(2)(B)(i). 
18 Webcaster III, 76 Fed. Reg. 13026, 13029. 
19 Webcaster II, 72 Fed. Reg. 24084, 24087 (emphasis added).  
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with or enhance “the sound recording copyright owner’s other streams of revenue from its sound 

recordings.”20   

 4. “Relative Roles of the Copyright Owner and the Transmitting Entity.”  In 

setting rates and terms reflective of those that would have been negotiated between a willing 

buyer and a willing seller in a free market, the Judges must also consider “the relative roles of 

the copyright owner and the transmitting entity in the copyrighted work and the service made 

available to the public with respect to relative creative contribution, technological contribution, 

capital investment, cost, and risk.”21  Proper application of this factor must take account of the 

significant variation in the resources record labels invest in identifying, developing, and 

promoting their roster of artists, as well as variation in distribution infrastructure and 

technological capabilities.  These investments, in turn, may result in differences in the product 

being licensed—and as the Judges recognized in Webcaster II, the rates and terms they set 

should be “directly tied to the nature of the right being licensed”22 rather than serving only as a 

“proxy” for “what is truly being licensed.”23  

5. “Comparable Circumstances.”  Finally, the Judges are also permitted to 

“consider the rates and terms for comparable types of digital audio transmission services and 

comparable circumstances under voluntary license agreements . . . .”24  These agreements can be 

expected to vary by type of webcaster, the particular licensor, the quality of the product being 

licensed, and the like.  As the statute makes explicit, it is not only the category of webcaster, but 
                                                
20 17 U.S.C. § 114(f)(2)(B)(i). 
21 17 U.S.C. § 114(f)(2)(B)(ii). 
22 Id. 
23 See Webcaster II, 72 Fed. Reg. 24084, 24089 (refusing on this basis to adopt a  percentage-of-
revenue fee structure rather than a per-performance structure). 
24 17 U.S.C. § 114(f)(2)(B). 
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also these other circumstances that affect the rates and terms in a negotiated agreement.  The 

Judges are thus directed to consider the rates and terms of such voluntary agreements only when 

they are for “comparable circumstances.”  Because the circumstances of a given agreement may 

be comparable to those of some copyright owners but not others, this key limitation necessarily 

contemplates the possibility of differing rates for “different types or categories of licensors.”25  

Absent such differentiation, market participants could attempt to exploit the diversity in the 

marketplace by strategically negotiating favorable rates with selected counterparties, and then 

offering those rates as a benchmark for other market participants despite differences in 

circumstances.  Setting multiple rates for different types of licensors is consistent with, and 

furthers, the statutory mandate to consider the terms of voluntary agreements only with respect to 

comparably-situated parties. 

CONCLUSION 

For the foregoing reasons, neither Section 114 of the Act, nor any other applicable 

provision of the Act, prohibits the Judges from setting rates and terms that distinguish among 

different types or categories of licensors, assuming a factual basis in the evidentiary record 

before the Judges demonstrates such a distinction in the marketplace.  Rather, the language of 

Section 114, and Subsection 114(f) in particular—including (i) the willing buyer/willing seller 

standard; (ii) the provision for setting multiple “rates and terms”; (iii) the requirement to consider 

a service’s substitutional or promotional effect with respect to the copyright owner’s sound 

recordings; (iv) the requirement to take account of the relative roles of the copyright owner and 

the transmitting entity; and (v) the provision for considering voluntary agreements, but only 

                                                
25 Order at 1. 
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