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QUESTION PRESENTED 

Whether under the "work made for hire" provisions of the 
Copyright Act of 1976, 17 U.S.C. 101 and 20l(b), petitioners 
own the copyright in a statue made by respondent at petitioners' 
request and expense and under petitioners' supervision and con
trol. 
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No. 88-293 

COMMUNITY FOR CREA TIYE NON-V IOLENCE, ET AL.. 

PETITIONERS 

V. 

JA~tES FARL R EIL) 

ON WRIT OF CERTIORARI TO THE US/TED STA TES 
COURT OF APPEALS FOR THE DISTRICT OF COi U.\IBIA CIRCUIT 

BRIEF FOR THE REGISTER OF COPYRIGHTS 
AS AMICUS CURIAE SUPPORTl:'.G RESPONDENT 

INTEREST Of' THE AMICllS CURIAE 

Thi case presents an important and recurring question con
cerning the meaning and application of the "work made for 
hire" provisions of the Copyright Act of 1976, 17 U .S.C. 101 et 
seq. The Copyright Office, a branch of the Library of Congress, 
is generally responsible for discharging "[a]ll administrative 
functions and duties,, under the Copyright Act ( 17 U .S.C . 
701 (a)) . The Copyright Office took a principal role in drafting 
the work-made-for-hire provisions - including, as this Court 
recognized more generally in ~'fills Music. Inc. v. Snyder. 469 
U.S. 153, 159-160 (1985), "authorizing ••• studies"; 
"conduct[ing] numerous meeting with repre entatives of the 
many parties that the copyright law affected"; "is u[ing] a 
preliminary draft revision biW'; " ubm itt[ing] [a] 1965 dra ft 
revision bill"; and "prepar[ing] a supplementary report to ac
company the 1965 draft revision bill." In addition, pur uant to 
17 U.S.C. 105, "work[s] of the United late Go ernment" are 
treated, for copyright purpo ~s. in the ame , ay a "work 
made for hire" under 17 U .. C . 101. See H .R . Rep. No . 1476, 

( 1 ) 



2 

94th Cong., 2d Se s. 58 (1976). The United States therefore has 
a direct programmatic interest in the construction of the work
made-for-hire provisions. Finally, this Court has previously in
vited the Solicitor General to express the views of the United 
States in Easter Seal Society For Crippled Children & Adults of 
Louisiana, Inc. v. Playboy Enterprises, Inc., 815 F .2d 323 (5th 
Cir. 1987), cert. denied, No. 87-482 (Mar. 28, 1988), a case that 
raised the same legal issue as this case. 

STATEMENT 

A. The Statutory Framework 

Under the Copyright Act of 1976 (the Act), 17 U.S.C. 101 et 
seq., the copyright in a work avests initially in the author or 
authors of the work" (17 U .S .C. 20l(a)). In the case of so-called 
"works made for hire," "the employer or other person for whom 
the work was prepared is considered the author" and, "unless 
the parties have expressly agreed otherwise in a written instru
ment signed by them, owns all of the rights comprised in the 
copyright" (17 U .S.C. 20l(b)). 

The Act defines two categories of works that constitute 
"works made for hire" (17 U .S.C. 10 l ). One category, defined 
in Subsection ( l ), includes works "prepared by an employee 
within the scope of his or her employment. " 1 The other, defined 
in Subsection (2), includes works "specially ordered or commis
sioned for use as a contribution to a collective work, as a part of 
a motion picture or other audiovisual wor , as a translation, as 
a supplementary work, as a compilation, as an instructional 
text, as a test, as answ..:r material for a test, or as an atlas, if the 
panies expressly agree in a written instrument signed by them 
that the work shall be considered a work made for hire." 

8 . The Present Controversl 

l . Petitioner Communit y for Creative Non-Violence 
(CCNV) is a Washingwn, D.C.-based non-profit a ociation 

1 The Copyright Act contains no definition of 1he 1erms "employee" or 
"scope of employmen1." I ~I . Nimmer . .\'1mmer on Copyright§ .03(8111) . at 
5-12 (1987) . 
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devoted to the welfare of homeless persons. In the fall of 1985, 
CCNV decided to participate in the annual Christmas Pageant 
of Peace in D.C. by sponsoring a display that would dramatize 
the plight of the homeless . CCNV, together with its agent and 
tru tee Mitch Snyder, also a petitioner, conceived the idea for a 
modern Nativity scene which would depict, in place of the tradi
tional Holy Family, a homeless family huddled atop a city steam 
grate. The family was to be black; the figures were to be life-
ized; and the steam grate was to be placed atop a pedestal con

taining special effects equipment that would emit artificial 
steam to swirl about the figures. CCNV also designated the 
name "Third World America" for the work, and settled upon a 
legend for the pedestal - "and still there is no room at the inn." 
Pet. App. 3a. 

Synder contacted respondent, James Earl Reid, a Baltimore 
sculptor, whom Snyder had never met before. In the course of 
two telephone calls in October 1985, the two men reached an 
agreement. Respondent promised to sculpt the three human 
figures for "Third World America" and a shopping cart for their 
belongings; he also agreed to use a synthetic substance called 
"Design Cast 62" that could be tinted to resemble bronze. 
CCNV assumed responsibility for the steam grate and the 
pedestal. For a total outlay of approximately $7 ,000-$8,000, 
CCNV engaged a cabinet maker to construct the pedestal, ob
tained the special effects equipment, and acquired the chemicals 
to produce the simulated steam. The parties agreed that re
spondent's portion of the sculpture would cost no more th~n 
$15,000, not counting respondent's own services, which he 
donated to the project. Respondent agreed to deliver the work 
by December 12 for attachment to the ba e. Neither party men
tioned copyright. Pet. App . 3a-4a; 2/ 2/ 87 Tr. 36-37, 141. 

Respondent and his assistants worked on the figures 
throughout November and December, conferring periodically 
"ith CCNV and making changes to acl:ommodate petitioners' 
requesrs . On December 24, 1985, respondent delivered his por
tio n of "Third 'Norld America" to the District of Columbia, 
"here it wa joined to the steam grate pedestal and placed on 
di~play near the si te of the Pageant. At that time, re pondent 
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received $3,000 from Snyder, the final installment of the 
$15,000 total payment due him under the agreement. Pet. App. 
4a . 

In late January 1986, CCNV sent the entire sculpture to re
spondent so that he could repair damage to the foot of the male 
figure. The following month, CCNV began making plans to 
take the sculpture on a tour of several cities to raise money for 
the homeless . Respondent objected to the proposed tour, con
tending that the Design Cast 62 material was too delicate to 
withstand the trip. He urged CCNV to cast the sculpture in 
bronze or to have a "master mold" made. CCNV refused, but 
invited respondent to do so at his own expense. Pet. App. 4a. 

In March 1986 CCNV asked respondent to return the 
sculpture. Respondent refused. Instead, respondent filed an ap
plication for copyright registration for "Third World America" 
in his own name on March 20, 1986, and announced his own 
plans to take the sculpture on an exhibition tour that was less 
ambitious than the one proposed by petitioners. Snyder filed a 
competing application for copyright registration in his name on 
May 21, 1986. Pet. App. 4a-5a. 

2. On June 2, 1986, petitioners commenced this litigation 
against respondent, seeking return of the sculpture and a deter
mination of copyright ownership. Pet. App. 5a. The district 
court entered judgment in favor of petitioners (id. at 29a-36a). 
The court concluded that the sculpture was a "work made for 
hire" pursuant to Subsection (l) of the definition in 17 U .S.C. 
101, which applies to works "prepared by an employee within 
the scope of his or her employment." The court reasoned that 
" for statutory copyright purposes generally, the employment 
relationship giving rise to a copyright is somewhat more expan
sive than the master-servant relationship found in the common 
law of agency" (id. at 34a-35a). In particular, the court held , 
.. [i)f the putative 'employer' was either the 'motivating factor' in 
the production of the work, or possessed the right to 'direct and 
supervise' the manner in which the work was done, the 
copyright is his no matter the degree of creative license actually 
exercised by the artist -employee" (id. at 35a) . On this record, 
the court concluded , " (i)t is indisputable • • • that (peti tio ner 
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were) the motivating factor in the procreation of 'Third World 
America .' " (ibid.) . 

3. The court of appeals reversed (Pet. App. la-28a). Rely
ing on the Fifth Circuit's decision in Easter Seal Society for 
Crippled Children & Adults of Louisiana, Inc. v. Playboy 
Enterprises, Inc., 815 F.2d 323 (1987), cert. denied, No. 87-482 
(Mar. 28, 1988), the court of appeals stated that Section 101 
creates "a simple dichotomy • • • between employees and in
dependent contractors" (Pet. App. 13a (citation omitted)). In 
particular, the court explained, Subsection (I) applies whenever 
the creator of the work is an employee, as defined by principles 
of agency law; Subsection (2), the court continued, applies 
whenever, under agency principles, the work's creator is an in
dependent contractor. Thus, the court held (Pet. App . 19a (em
phasis in the original)), if a work is created by an independent 
contractor, it is governed by Subsection (2) and therefore can
not be a work made for hire unless it "falls within one of the 
speci fic categories enumerated in [Section] 101(2) and 'the par
ties expressly agree in a written instrument signed by them that 
the work shall be considered a work made for hire.' "Applying 
that approach, the court of appeals held that "Third World 
America" was not a work made for hire. It explained that 
respondent "was an independent contractor and not an 
employee of CCNV within the rules of agency law" (Pet. App. 
l 9a). 2 The court accordingly held that Subsection (2) applied; 
and under that provision, the court concluded, "sculpture surely 
i not a ca tt:gory of commissioned work enumerated" and "no 
"ritten agreement existed between [petitioner] and [respond
ent] ." 3 

! In 1his conne(1ion, 1he coun of appeal no1ed (Pei. App. 19a n. 11) 1ha1 
re~pondeni had "dona1ed hts sen ices, \\ orked tn his O\\ n ~t udio, and personal-
1} engaged assi 1an1s "hen he needed 1hem." l\loreo,er, the wurt obser\'ed 
(Ibid. ), "lclreating scu lptures was hardly ·regular bu ine s' for C NV." 

1 The coun remanded 1he case for a determination "hether petitioners and 
re~pondeni may be "joint authors" of the copyright in the sculpture, as \\ ell a~ 
for a determinatiou "hether other persons "ho had assisted in the project 
m1gh1 like\\t!.e ha\e a claim of joint author~h,p in the copyright . Pet . App. 
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INTRODUCTION AND SUMMARY OF ARGUMENT 

The Copyright Act of 1976, 17 U.S.C. 101 et seq., defines 
two categories of works that may qualify as works made for hire 
(17 U.S.C. 101). Subsection (1) covers works prepared by an 
"employee within the scope of his or her employment." Subsec
tion (2) covers works that are "specially ordered or commis
sioned" for use in one or more of nine categories, provided that 
there is a written agreement, signed by the parties, designating 
the work as one made for hire. 

It is common ground (see Pet. Br. 14) that "Third World 
America" does not meet the work-made-for-hire requirements 
under Subsection (2). That is true for two independent reasons: 
first, because statues do not fall within any of the categories 
enumerated in Subsection (2); and second, because the parties did 
not execute a written agreement concerning "Third World 
America." Petitioners contend (Br. 14), however, that Subsection 
(2) does not apply to commissioned works that are prepared 
under the close supervision of the hiring party, as was the case 
with the creation of "Third World America." Such commissioned 
works, petitioners maintain, should be regarded as works pro
duced by an "employee within the scope of his employment," and 
therefore as a work made for hire under Subsection (1 ). 

Petitioners thus appear to endorse the Second Circuit's deci
sion in Aldon Accessories Ltd. v. Spiegel, Inc., 738 F.2d 548, 
cert. denied, 469 U.S. 982 (1984) . The court of appeals con-

19a-28a. Those issues are not presenied by the peti1ion . We note, however, 
tha1 peti1ioners addres the joini au1horship issue at some length in their brief 
(at 30-32), coniending that the court of appeals' view of joint authorship 
would permit an excessive "fractionalization of copyright" (Br. 30). We agree 
with petitioners that 1he court of appi!als embraced an overly-expansive con
cept of join! authorship. Congress clearly intended to restrict, rather than ex
pand, 1he joint-authorship doctrine as it had been articulated under the 
pre-1976 Act case law. See Copyright law Revision, Part 6, Supplementary 
Report of the Register of Copyrights on the General Revision of the U.S. 
Copyright law: 1965 Revision Bill, 89th Cong., 1st Sess. 65 (Comm . Print 
1965). Moreover , we do not belie,e, as pe1itioners seem to suggest, 1hat our 
construction of the s1atute requires a similarly expansive vie\\ of joint au1hor
!ihip claims. In any e,eni, the question of 1oin1 au1hor hip i not presenied 10 
this Court for us revie\.\ . 
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eluded in that ca e that "there is no indication in the legislative 
hi tory or el. ewhere" that Congress intended Subsection (2) to 
cover commi sioned artist who are "actually sufficiently super
vi ed and directed by the hiring party to be considered 
·employee ' acting within 'the scope of employment' " (id. at 
552). The Seventh Circuit subsequently adopted the same posi
tion in its decision in Evans Newton Inc. v. Chicago Systems 

oftware, 793 F.2d 889, cert. denied, 479 U.S. 949 (1986). 
The court below, following the Fifth Circuit's decision in the 

Easter Seal case, took a different approach. It held that Subsec
tion ( 1) applies only to "employees" as defined by agency law 
principles, while Subsection (2) applies only to "independent 
contractors" as defined by agency law. Applying agency prin
ciples in the present case, the court concluded that "Third 
\.\' orld America" was the work of an independent contractor, 
and that it was therefore subject to Subsection (2). Under that 
provision, the court held, the statue is not a work made for hire. 

More recently, the Ninth Circuit has articulated a third view 
of the work-made-for-hire provisions. Dumas v. Gommerman, 
No. 87-6542 (Jan. 13, 1989)." After reviewing the statutory 
language and legislative history, that court concluded that 
"[o)nly the works of formal, salaried employees" are covered by 
Subsection (I), while all commissioned works, regardless of the 
supervision and control of the hiring party, must meet the work
made-for -hire criteria of Subsection (2). Slip op. 312, 317-318. 
The court rejected (id. at 317-318) the proposition that the work 
of an independent contractor may be encompassed within 

ub ection ( l ), explaining that "the drafters wanted a bright line 
between employees and independent contractors" (id. at 318). 

\.\' e agree with the Ninth Circuit. The language, history, and 
purposes of the work-made-for-hire provi ions make clear that 

ub ection ( 1) applies only to works produced by regular, 
5,alaried employees, while Subsection (2) applies to all commis
sioned work , regardless of whether the hiring party has exer
ci5,ed control O\'er the creative process. ''Third World America" 
is therefore governed exclusi\ ely by Subsection (2); and ince it 

' \\ e ha,( ludg(d ,:op1t'~ of 1he D1,111u., ,.:a~e llH 1he ,:omenienl.'.e of 1he 
(. llUI I 
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doe not meet the work -made-for -hire criteria under that provi
ion, respondent, not petitioners, owns the copyright in the 
tatue. 

A. This result is compelled by the text of the Copyright Act . 
Sub ection (2) applies to any "specially ordered or commis-
ioned" work, not just to those works prepared without close 

supervision. By contrast, Subsection (1) applies to business rela
tionships that have a "scope" - ongoing relationships, in other 
words, as opposed to contracts to create a particular work . Peti
tioners' agreement with respondent was plainly a "commission," 
in the ordinary sense of the word . It is that ordinary sense of the 
word that governs . "Third World America" is accordingly sub
ject exclusively to Subsection (2) and is not a work m?-de for 
hire. 

8. The history of the work-made-for-hire provisions con
firms the meaning of the text. At the time the provisions were 
drafted, the existing work-made-for-hire statute, Section 26 of 
the 1909 Act, had been applied by the courts only to works 
prepared by regular, salaried employees; it had never been ap
plied to commissioned works. Not surprisingly, therefore, the 
parties who participated in the revision process understood the 
proposed text of Subsection ( 1 ), which was based on Section 26, 
to apply only to formal employment relationships. \\' hat is 
more, the development and drafting history of Subsection (2), 

which governs commissioned works, is squarely at odds with 
petitioners' view of the statute. That history shows that Con
gress deliberately narrowed the class of commissioned works 
that could be treated as works made for hire to nine specific 
categorie ; it did not intend to confer work-made-for-hire tatu 
on other kind of commi ioned works imply becau e they may 
have been prepared under lo e supervi ion . Moreo\'er, the 
hi tory sh w that ongre ~ elected the nine c tegorie in 

ub e tion (2) becau e it belie, ed that th e pecific lind of 
c mmi) ioned worl are typi ally created "ith more, n t le . 
upervi ion by the hiring party , and that they )h uld therefore 

be g verned b} the ame le al tandard a " or b prepared o~ 
regular. )alaned emplo ·ee~ 
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Finally, petitioners' const ructio n of the work -made-for
hire provisions would inject unnecessary uncertainty into or
dinary copyright transactions . Under petitioners' test, the deter
mination of copyright ownership would depend upon whether 
the hiring party actually exercised supervision and control o ver 
the creative process. Such an assessment, however, could not be 
made until long after the parties had negotiated for the creation 
of a particular work . Petitioners' interpretation would thus 
render rational copyright planning more difficult in any transac
t io n involving independent contractors . s 

ARGUMENT 

"THIRD WORLD AMERICA" IS NOT A WORK MADE FOR 
HIRE UNDER THE COPYRIGHT ACT OF 1976, AND RE
SPONDENT ACCORDINGLY ·OWNS THE COPYRIGHT IN 
IT 

A. The Language and S1ruc1ure Of The Sia lute Demonslrate 
Thal "Third World America" Is Governed Exclusively By 
Subsection (2) And Is Therefore Nol A Work Made for Hire 

In copyright cases, as elsewhere, "it is appropriate to assume 
that the ordinary meaning of the language that Congress 
employed 'accurately expresses the legislative purpose.' " Mills 
Music, Inc. v. Snyder, 469 U .S. 153, 164 (1985) (footnote 
o mitted) . Accord INS v. Cardoza-Fonseca, 480 U .S. 421 , 432 
n . 12 (1987); Consumer Product Safety Comm 'n v. GTE 
Syh•ania, Inc. , 447 U .S . 102, 108 (1980) ; A aron v. SEC, 446 
U. . 680, 695 ( 1980); Grey hound Corp. \ .. Mt . Hood Stages, 
inc., 437 U .S. 322, 330 ( 1978) . The text a nd tructure of the 

1 In a January :?5. 1983 letter to enator Co,:hran. reprodul.:"ed b) pet111oner 
,h an append1 , to their brief ( t la-1:?al. tbc: Cop) right Off1.;e offe1ed "ten
tatt\e preltmsnar) \IC\\) .. that ppear to be 1.."om1 tc:nt \\llh the el"ond Cm:u11\ 
Jc:,.:1)1on sn -t Jdon .-t cce ones ( ee Br 6a) . The: Cop) right Offil.:e e, pre) ed 
~11rnlar \ 1e" ) in an 4-ugu)t :? I , 19 6 lc:ttc:r 10 c:nator o ·hran Tho e, 1e" 01d 
not rdlc:l"t, hO\\ e,er, a detailed examination ot the "or~-m de-for -hire prO\t· 
)1011) Ha, tn¥ no,, .:ondu.:ted u.:h an e, amina11on . the C p •right Offi.:e ha 
~0111.:luded 1ho11 the: anal} :11) ot ·ublC:l.."t torh ( 11 and(:?) art1.:ulatc:d b the: mth 
l 1r...u11 in the D11111L1l ,:a c: 1 .:orre ·1 f-01 1ha1 rea on. the Cup ·right )H1.:e hal 
.iho \\ llhdrJ\\11 l 1r~ula1 RY 1De1.. 19 'l . dtc:J b, pc:t111011c:r) 111 their oriel 1a1 
~2 ~ 1 n 111 
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work -made-for-hire provisions make clear that "Third World 
merica" is a "commissioned" work, subject to Subsection (2), 

and not the work of an "employee within the scope of his or her 
employment" under Subsection (I) . Because "Third World 
America" does not meet the work-made-for-hire requirements 
of Sobsection (2), respondent owns the copyright in the statue. 

I . Sub ection (2) applies to "specially ordered or commis
sioned" works, and it extends work-made-for-hire status 
whenever such a work falls into one of nine specific categories 
and there is a written instrument, signed by the parties, pro
viding that the work shall be considered a work made for hire . 
The words "specially ordered" and "commissioned" should be 
given their ordinary meaning. To "commission" someone is "to 
appoint [him) to a certain task, mission, function or duty ." 
Webster's Third International Dictionary of the English 
Language 457 ( 1986). "In the ordinary case where one person is 
requested by another to prepare a copyrightable work, a com
missioned relationship exists." I Nimmer on Copyright § 
5.03[B)[2)[d), at 5-26 (1988) (footnote omitted). Thus, "(a)s the 
phrase implies, a work prepared on special order or commission 
is one created upon the order or request of a party other than 
the author ." Angel & Tannenbaum , Works Made For Hire 
UnderS.22. 22 N.Y.L. Sch . L. Rev . 209,227 (1976) . 

Unlike the relationship between "employer" and "employee," 
a 0 commissioned" relationship is defined by a particular proj
ect . As in the pre ent case, the creator may have had no prior 
bu ine s relationship with the commissioning party; rather , his 
ontract with the commi ioning party is a contra t to ac

compli h a parti ular ta k . By contrast. ub ection ( l ). which 
e tends work-made-for -hire tatu to .. a work prepared by an 
emplo ee within the pe of hi r her employment," cover 
bu ine rel tion hip that h ve a ·• cope ." Thu , ub ection ( l) 

pplie to on om rel ti n hip . involvin pecifi t re m f 
en-tee th t n be defined f llin " ithin the pe" of th t 

rel u n hip . Where a "c mmi i ned" part contr t t 
i: reate a p rucular \\ Or~. nd I o then'1 e free to ·re te li~e 

' 
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work for other , an "employee" within the meaning of Subsec
tion ( 1) enjoy a formal, continuous obligation to perform serv
ice for hi employer, who is entitled, for an agreed-upon salary, 
to reque t his employee to work on whatever projects are con is
tent with the employment relationship . 

2. Petitioners con true Sub ection (2) more narrowly . In 
their view, ome commissioned works are not subject to Subsec
tion (2); they a ert that Subsection (2) applies only to those 
commi ioned works prepared without the "supervision and 
control" of the hiring party (see Br . 15). But Subsection (2) can
not bear that narrowing construction. The provision applies, by 
it term , to any "work specially ordered or commissioned" -
not ju t to tho e produced without active supervision . Indeed, 

ub ection (2) does not focus at all on how a project is ex
ecuted- whether or not it i clo ely upervised . Instead, that 
sub ct ion looks to how a project is initiated: by "special[] 
order" or "com mis ion . " 6 rvioreover, Subsection (2) was ob
, ·iou ly drafted with con iderable care, stating two precise pre
requi ites for treating "comm is ioned works" as works made for 
hire . At the same time, Congres adopted no other criterion ac
·ording to which "commissioned" work could be deemed 
work made for hire . There is no warrant for imputing a 
cri terion that ongre s did not enact. Cf. Andrus v. Glover 
Con tr. Co., 446 U.S . 608, 616-617 (1980); TVA v. Hill, 437 
.. 153, 1 (1978); Aaron v. SEC, 446 U.S . 680 (1980) . 

orre pondingly, petitioners con true Sub ection (1) more 
broadly than we do. In their view, ub ection ( 1) applies not 

nly to work created by regular, alaried employees, but al o to 
c mmi ioned work that ha\'e been produced under the uper
, 1 10n f the hirin party . A ain , the I nguage will not bear the 
"e' hr p tilioner pl ce on it. Unlike ub ection (2), ub ection 

• Th It' 1 ul ub ,:11 n t1) >U e I) , 1f ll)lhing. 1ha1 1hc (Ommt saoning 
p.tn, m ~ 4u11c llllcn c er .. ·1 d..> c upen1\10n o,cr the proJC("h (O\cred b) 
1 h.t1 pr , 1 1un Th >Ub e ·11 n apphe 10 ">pc-.·1 II)" ordered ,, orb . ne "a) 

111 • h1 .. h .. omml\)tonm p.trt) ma, pl (c d ")pe-.·adl" order 1 10 )tale \\hat he 

" "nt dcd1ed in ")1,H I\ pcl"1l1 .. Lk1,.11I" 1Pe1 Br I.), and thereafter 10 

111.i1111ll1 11 prul.lu..iw11 ,I'-> eh 
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( 1) doe not purport to cover commi sioned works at all. And 
while the word "employee" may arguably be stretched to encom
pa a per on who works under another's control, Subsection 
(I) doe not addre s work prepared by "employees"; it ad
dre e wor prepared by employees "within the scope of 
[their) employment." That additional language - language that 
petitioners never addre s- makes it clear that Subsection (I) 
cover bu ine s relation hips that involve a "scope" of services. 
It doe not cover contracts to execute a discrete project. 

3. When the plain meaning of the provisions is honored, it 
is clear that "Third World America" is not a work made for hire. 
Petitioner requested respondent to create a particular work of 
art. The parties enjoyed no prior business relationship, nor did 
they have any relationship thereafter. The only obligation 
re pondent bore was to complete his portion of the tatue so 
that petitioner could di play the tatue during the Christmas 
Pageant. In hort, petitioners "commissioned" respondent to 
create a wor . 7 "Third World America" is therefore covered by 

ub ection (2), and not by ub ection ( 1 ). Since sculpture is not 
one of the nine categories of work Ii ted in Sub ection (2), and 
in e in any event there was no written agreement between the 

parcie , "Third World America" cannot be deemed a work made 
for hire. Re pondent therefore owns the copyright in the statue. 

· Indeed, pe1111oner ) nder te)llfied that after re)ol\lng to part11:1pate in the 
Chn tma) Pa cant, NV "decided 10 go forn ard and omm1)ston • • • a 
)taiue·· (7 , 2 6 Tr . ). In fact, nyder nd his tnal counsel repeated!) used 
the term "comm1 ,on" to describe NV's relationship \I.Ith respondent 
(7 2 6 Tr . 9, 47; 2 2 1 7 Tr . 34, 3 , 39, 40. 43 ; 216/ 87 Tr . 262) . nd in 1s -:.u 
m a prehmmary tnJunction m this ca e, the d1smct court found that "Third 
\\ orld men · " "as "comm1ss1oned b> NV and made on commi s1on b> 
the arttst" (7 2 6 Tr 49) See also 7 2 6 Tr . IS (descnbmg the "comm1s-
)1on" lu build the b e for the statue) ; 2 1 7 Tr 142 (te)llmon) of James Earl 
Reid ) 
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8 . The Legi lative Hi tory of The Work-Made-For-Hire Pro\'i-
ion on firm The Plain Meaning Of The Te t 

1. The work-made-for -hire pro\'i ion were formu lated be
t ween 1961 and 1966, in an extensi e revi ion proce s in which 
the opyright Office took the lead role, and in which various af
fe( te interests expre sed their particular views.• Both "the con
tent of the pre-legislative dialogue and the context in which it 
occurred indicate that by using the term 'employees' the parties 
meant to limit works made for hire under {Subsection ( 1 )) of the 
definition to works created by a alaried worker in a long-term 
po ition." Litman, Copyright, Compromise, and Legislative 
History, 72 Cornell L. Rev. 857, 890 (1987) (footnotes omitted) . 

At the time that the work-made-for-hire provisions were be
ing con idered, the existing work-made-for-hire provision, Sec
tion 26 of the 1909 Copyright Act, 17 U .S.C. 26 (1976 ed.), pro
\'ided imply that "the word 'author' shall include an employer 
in the ca e of works made for hire ." Although the statute did 
not define "employer" or "work made for hire," the case law 
under ection 26 had up to that time applied the work-made
f or-hire doctrine solely in case invol ing regular, salaried 
employee . 9 Borge Varmer's 1958 study of the work-made-for
hire doctrine, which he prepared for the Copyright Office in 

• Thi ourt obsen ed in .\11/ls .\tus,c I hat I he Cop) right Office as urned 
~\:'ntral re pom1b1lit) for the de,elopment of the 1976 Act, including 

"'Ju1horiz1ng a erie oi 34 studie on maJor i')sues oi copyright law"; 

"\:onductjing) numerous meeungs "llh rep re entail\ e oi the many parties that 
1 he ,:opynght la" affected"; "b u(ing l a prelimmar) draft re, i 1011 bill''; "sub

m111 (ingl lal 1965 draft re,i 1011 bill" ; and "preparlmg) a supplementary report 
10 a~·compan} the 1965 draft re, i ion bill" (469 U .. at 159- 160). 

~ In light of the origin of Section 26, that I hardl) surpming . As pern1oner'I 
~·orrectl} note, ec11on 26 "effecti,ely codified" (Br I - 19 n .6) thb Court's 
Je.:b1on 111 Ble, 1m1 , . Donald on L uhograph111g Co .. 18 U . . 239 t 1903). 
There, the Court upheld an emplo}er\ claim 10 the copyright in three 

diromohtho raph produced b) formal, salaried emplo)ee ('lee I U.S. at 
24 ' ) ee also H m1lton. Comm1ss1oned U vrJ..!) u Works .\Jude for Hire 
l nder the /976 Copmght Act: .\lmnterpretatwn and l111u.wce. 135 Pa L 
Re:, 12 I . 12 4 ( 19 7 ) h '1t 111g leg1!llam c: h1 11.>r} ,uggc:,11ng that eel 1011 26 "d'I 
1111enJeJ to dppl) ,olel) 10 \\Orl'I prep..irl.'J b~ rc:gul..ir. ~alanc:J emplo)ec\J . 
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~onne tion with the revi ion proce s, confirms the point . 8 . 
Varmer, Works Made For Hire And On Commission, 

opyright Office tudy No. 13, 86th Cong ., 2d Sess. (Comm. 
Print 1960) {"Varmer 1958 Study") . In that study -which pet i
tioner aptly de~cribe as "(t}he genesis for the 1976 Act 's work 
for hire provisions" (Br. 21) - Varmer examined the text of, and 
decisions interpreting, Section 26. He found that while the 
courts had not articulated a general definition of works made 
for hire, "all the cases have involved salaried employees who 
received either a fixed salary or a minimum salary plus commis
sion" (Varmer 1958 Study, at 130). "{l]t may be concluded," he 
wrote, "that section 26 refers only to works made by salaried 
employees in the regular course of their employment" (ibid.).10 

By contrast, at the time of the copyright revision the courts 
had not applied Section 26 or the work-made-for-hire docrrine 
to commissioned works. Instead, the courts had developed and 
applied a common law presumption that a commissioned party 
impliedly agrees to convey the copyright, along with the work 
itself, to the hiring party. The leading case was the Second Cir-

10 Petitioners acknowledge (Br. 21-22, 27 n . 10) the Varmer study, but they 
contend that "(n)one of the cases cited by Varmer • • • considered the ques
tion of whether an employment relationship exists where the artist is subject to 
upervision and control but does not receive a ·salary'" (Br. 27 n. 10). This ig

nores the fact that Varmer purported to have examined all of the cases decided 
under Section 26; petitioners do not suggest that he overlooked any that might 
have been helpful to their interpretation of the work -made-for-hire doctrine. 
The fact that no such cases had been reported confirms Varmer's conclusion 
that Section 26 was not intended to apply absent a formal employment rela
tionship. Petitioners also quote a passage from the Varmer study in which 
Varmer explained that works created by employees are treated as works made 
for hire. whereas commissioned works are not, because "an employer general
ly gives more direction and exercises more control over the work of his 
employee than does a commissioner with respect to the work of an indepen· 
dent contractor" (Br. 21 (citation and emphasis omiued)). It is doubtless true , 
as Varmer observed, that as a general matter an "employee" is subject to closer 
supervision than is a commis ioned artist. But Varmer did nor state, as peti · 
tionen mista~enly assert (Br . 27 n 10), that any artist whose effort are subjec1 
to control by a hiring party is the,efore an "employee" of that hiring party for 
purpo !>es o f the \\Ork -made-for -hire doctrine . 
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~uil ' deci ion in Yardley v. Houghton Mijflin Co .. 108 F.2d 28 
( 1939), cert . denied , 309 U.S. 686 ( 1940) . There, the court of ap
peal held that the City of New York owned the copyright in a 
mural that it had commi ioned an artisl to paint on the wall of 
a high chool auditorium . In reaching that result, the cou, t did 
not apply ection 26, nor did It conclude that the City was 
omehow the artist's "employer." 11 Instead, it "indulged" the 

"presumption" that "(w]hen an artist accepts a comnission to 
paint a picture for another for pay, he sells not only the picture 
but also the right to reproduce copies thereof unless the 
copyright is reserved to the artist by the terms, express or im
plicit , of the contract" (108 F.2d at 30-31 ). 12 

2. It was in that legal context - in which work-made-for-hire 
tatus had been conferred only on works created by regular, 

salaried employees-that the revision of the work-made-for-hire 
definition took place. Not surprisingly, therefore, the Copyright 
Office, in its initial legislative proposal, recommended that no 
commissioned works be included within the ambit of the pro
posed work-made-for-hire provisions. The 1961 Report of the 
Register noted that "(t]he courts • • • ha[d] not generally 
regarded commissioned works as 'made for hire' " (Copyright 
Law Revision, Report of the Register of Copyrights on the 

11 The Yardley court did not cite the wor k-made-fo r-hire provision in the 
1909 Act. What is more, the court went on to hold that the artist's executor, 
and ~ot the City, had the right to renew the copyright under Section 24 of the 
1909 Act, 17 U .S.C. 24 (1976 ed .)- which ext ended the right to renew only to 
"au thors" or their family and executo rs. The court o f appeals thereby 
ad ,nowledged, a lbei t implicitly, that altho ugh a commissioned party is 
pre:,umed to transfer his initial copyright to 1he hiring part y, he retains fo rmal 
au1horship, and thus cannot be charac1erized as an "employee" wit hin the 
meaning o f the " or~-made-for -hire pro,ision. Accord Dumas v . Gommer
man, No. 7-6542 (9th Cir . Jan. 13, 1989), slip op. 300 n.4. 

i : Cases follo,, ing Yard/ey articula1ed the same presumption. ee , e .g. , Lin
Brook Builders Hardware , . Gert/er, 352 F.2d 298, 300 t9th Cir . 1965); McKay 
, Columb1a BroadcaS1111g Sysrem . Inc. , 324 F.2d 762 , 763 (2d Cir. 1963) ; Of
f 1cial A \'la/'°" Gwde Co. , . A mencan .-t \'WI/On .-tssoc1a1es, Inc. , 150 F. 2d 
173, 178 (7th Cir .). cert denied, 326 U.S. 776 (1945); Gran/ v. A"ellogg Co . , 58 

• 
F. upp. 48, 51 ( .D.N.Y. 1944), afrd . 154 F.2d 9 (2d Cir. 1946). ee also 
\ Mmer 195 St ud), al 130. None o f tho:,e ca:,~:, held 1ha1 a ..:omm i!>sioned ar-
11:, t 1:, an "emplo)ee" for purpo!>es of Sedton 26. 
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General Revision of the U.S. Copyright Law, 87th Cong ., I st 
e s . 86 (Comm . Print 1961 )); and the Copyright Office 

therefore submitted a Preliminary Draft Bill in 1963 defining 
"work made for hire" as "a work prepared by an employee 
within the scope of the duties of his employment, but not in
cluding a work made on special order or commission" 
(Copyright Law Revision, Part 3, Preliminary Draft For Re
vised U.S. Copyright Law and Discussions and Comments on 
the Draft, at 1.5 n.11 (1964)) . 

That proposal met substantial resistance, chiefly from book 
publishers. Significant for present purposes, however, is the fact 
that the publishers and their allies uniformly acknowledged that 
under the Copyright Office's proposal- extending work-made
for-hirc ~tatus solely to works "prepared by an employee within 
the scope of the duties of his employment" (now Subsection 
(I))- only works created by regular, salaried employees could 
be treated as works made for hire. For example, the American 
Book Publishers complained that the suggested work-made-for
hire provisions would "include only work done by a salaried 
employee in the scope of his regular duties, and would exclude 
works made on special o rder or commission ." Copyright Law 
Revision, Part 4, Further Discussions and Comments on 
Preliminary Draft for Revised U.S. Copyright Law, 88th 
Cong., 2d Sess. 250 (Comm . Print 1964) (Nov. 1963 letter from 
Dan Lacy, Managing Director, to Register of Copyrights) . 
Similarly, John R. Peterson, representing the American Bar 
Association, contended that there was no "valid philosophical 
or economic difference between the situation in which you have 
a man on a continuing basis of orders which justifies placing 
him on your payroll, and the situation in which you give him a 
particular order for a particular job." In Peterson's view, a hir
ing party may not "have enough work to keep [the creator] on 
the payroll all the time, yet that work essentially is 'made for 
hire.'" Copyright Law Revision, Parr 3, at 260-261. lnfet>d, to 
our knowledge , every commentator who has canvassed the 
legislative history of the 1976 Act has concluded that the par
ticipants in the revision debates understood the language in ec-
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11011 (I) to refer lely to regular, ~a laned employees .' 1 As the 
Ninth ircuit recent ly explained, " 'plent y of di cu sion in-
dicate that everyone involved under rood the term 
["employee"] to mean omeone working for an employer in a 
alaried job, and understood the term to exclude freelance 

worker completely .'" Dumas v. Gommerman, No. 87-6542 
(Jan . 13 , 1989), slip op. 305-306 (emphasis and citation 
omitted). 

Fol10wing the initial proposal of the Copyright Office in 
1963, the publishers and authors debated the question whether, 
and to what extent, commissioned works should be added to the 
proposed work-made-for-hire definition. As petitioners 
acknowledge, however, the provision governing "employees," 
which would ultimately be enacted as Subsection ( 1 ), "was 
essentially non-controversial" (Br. 15), and was not further 
amended during the subsequent debates. See also Br. 28. As far 
as we can determine, none of the participants in those deba~es 
ever suggested that Subsection ( 1) might be applied to works 
that are not created by regular, salaried employees. 

3. The subsequent development of the commissioned works 
provision, now Subsection (2), is also fundamentally at odds 
with petitioners' construction of the statute. That legislative 
history confirms two central propositions: First, contrary to 
petitioners' interpretation of Subsection ( 1 ), Congress did not 
intend to confer work-made-for-hire status on otherwise com
missioned works that happen to be created under the close 
supervision of the hiring party . Rather, it carefully limited the 
kinds of commissioned works entitled to work-made-for-hire 
status to the nine categories enumerated in Subsection (2). Sec
ond and relatedly, Congress did not intend Subsection (2) to ap
ply only to those commissioned works that are created without 
close supervision by the hiring party . To the contrary, Congre 
elected the nine categories in ub ection (2) becau e it "a con

, inced that those particular kinds o f commis ioned \\ Or k are 

· ' St't' , e . Hard}. Coµ1·r,gh1 lu11 °\ Co11n,µ1 of t.111plo1·111em - ll'hat Co11 -

~rt"H Rt"u/11 /11tt"t1dt!d , 3 J o l tht' <.. op, rigtu ~th. 1ll the: LIS .\ 210 , 22 -221 

1 l'it.!t.!I 1..-01le( 11n~ ..-ontt'mporanc:ou) \l.tlt'lllt'lll I . L 11m.tn . Copl'nght . Com 

1•ronwe. 1111d Lt"~nlutne Hwun . 1 2 l1ir11dl l ~t'' t.!5 7. 'KJI (IY~PI 
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typically created with close supervision, and therefore should be 
governed by the same legal principles that apply to works of 
"employees,, under Subsection ( I) . 

a . In urging the Copyright O ffice to include at least certain 
kinds of commissioned works within the work-made-for -hire 
provision , the publishers contended that there are "a great 
many works which for practical reasons are prepared 'on special 
order or commission' but which by their nature deserve to be 
treated as 'works made for hire' " (Copyright Law Revision, 
Part 6, Supplementary Report of the Register of Copyrights on 
the General Revision of the U.S. Copyright Law, 1965 Revision 
Bill, 89th Cong., 1st Sess . 66-67 (Comm. Print 1965)). The 
publishers acknowledged that "there are many works, such as 
serious music and choreography, that are written 'on special 
order or commission' but that should not be regarded as 'works 
made for hire' ,, (id. at 67). Nevertheless, they reasoned that 
other kinds of commissioned works "are prepared by freelance 
authors at the instance, direction, and risk of a publisher or pro
ducer,, (ibid.). 14 The publishers argued that the latter categories 
of works - which , in their view, included translations, maps, il
lustrations in books, front matter and appendixes, contribu
tions to dictionaries and encyclopedias, and parts of motion pic
tures (ibid.)- should be governed by "the same legal and policy 
considerations dictating specia l treatment of 'works made for 
hire' " (ibid. ). 

The publishers' concerns were addressed in the 1964 revision 
bill. That bill provided in pertin~nt part that " (a) 'work made for 

1
• For example, the texcbook publishers concended 1ha1 in che case of cer

t m reference and ollective works , uch as maps, atla es. and en~yclopedias, 
"l tJhe pubh her is in reality the creator • • • and hires individuals to prepare 
)C ments of it under its supervision and control (,cry similar to the creauon of 

m uon pa ture) ." Copyn ght l aw Re,·1s1on, Part 3, at 3.W-34 1 (19'H) (leuer 
from lh rn 11 , q ., on ~half of Amencan Textbook Publishers In citute , 
10 Rea1Ster of opynaht ). imil rl . Bella Linden , anorney for the Amerkan 
Text Pubh hen Inst itute, explained that reference " orks such as en
qd ped& and m p!i " re created iu composite works where the publisher 
p rt 1 ·1p IC) a ea11, el) and orders nd ~omm1ss1om segments • • • " op ,·ri ht 
l J1, Re,·1swn . Pan . /964 Re1·1sw11 81/1 w11h D, i ·11ss,011 a11d umme11fl , 9th 
<.on . hr C> l 49 tComm Print 1%) 
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hir~· is a work prepared by an employee within the cope of his 
employment, or a work prepared on special order or commis-
ion if the partie expressly agree in writing that it shall be con

)idered a work made for hire ." S. 3008, H.R. I 1947, H .R. 
I 2354, 88th Cong., 2d Sess. ( I 964) (reproduced in Copyright 
Law Revision, Part 5, /964 Revision Bill with Discussion and 
Comments, 89th Cong., 1st Sess., 9, 31 (Comm . Print 1965)) . 
But that bill- which would have extended work-made-for-hire 
tatu to all categorie of commissioned works, whenever there 

wa a written agreement - "drew even heavier fire from the 
repre entatives of authors' organizations, who argued that an 
aut~or could easily be induced to sign a form contract stating 
that his work is 'made for hire,' and that ordinary book publica
tion contracts, signed before the author ha completed the work 
and calling for an advance against royalties, could be converted 
into 'employment agreements' as as matter of course" 
(Copyright Law Revision, Part 6, at 67). 

''In an effort to reconcile these conflicts" (Copyright Law 
Re\·ision, Part 6, at 67), the competing parties reached a 
"carefully worked out compromise aimed at balancing 
legitimate interests on both sides" (id. at 66). That compromise, 
whose terms were embodied in a joint memorandum (see 
Copyright Law Revision: Hearings on H. R . 4347 Before Sub
comm. No. 3 of the House Comm. on the Judiciary, 89th 
Cong ., Isl Sess . 134 (1965)), was reflected in the 1965 revision 
bill . That bill defined "work made for hire" in rhe same form, 
and nearly rhe same terms, as the bill thar Congress would 
ult imately appro e, I I years !arer, in the Copyright Acr of 1976: 

(I) a wor k prepared by an employee "ir hin l he scope of his 
employmenr; or 
( 2) a "ork pecially ordered or 1.'ummi ~ioned for u e a · a 
(Ontriburion to a colle(li\·e "ork . a pan of a morion pic
ture, a~ a rran lation , or as a ~upplementar} \\Ork, if rhe 
parue e\pres~l · agree in "rn mg that the " ork hall be 
1.·on~idered a \\ Ork made for hire 

The 19 5 bill 1hu~ e,rended \\ Or ~-maJ e-tor -hire ') (dlu~ 10 
t ho~e (alegorie of (ommt 10ned \\ ork ') - bu1 onl ~ 1 h e 
1.dtegorie - that are lH<.itnaril ~ prt'parL'Li "at 1ht' 111 ~tan1.·e. d1 rel'.
t1l>1l , dnJ 11')k l11 J puhlt~he1 lH proJud:1" (( 011111~/tt Lui, Rt>rt -
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sion, Part 6, at 67) . In addition, the Register of Copyright s 
made clear that under the 1965 bill only the "four special cases 
pecifically mentioned" could be treated as works made for hire, 

and only if there is a written agreement. "Other works made on 
special order .or commission," the Register explained, "would 
not come within the definition ." Id. at 67-68 . 

In 1966, Congress drafted a revised bill that expanded the 
categories of commissioned works contained in Subsection (2) 
to include "a compilation," "an instructional text," "a test," and 
"an atlas." See H.R. Rep. No. 2237, 89th Cong., 2d Sess. 116 
( 1966). In the accompanying report, the House, approving the 
language of the 1965 Register's supplementary report, reiterated 
that the work-made-for-hire provisions were " 'a carefully 
worked out compromise aimed at balancing legitimate interests 
on both sides' "(id. at 114). The House noted that the status of 
commissioned vorks had "been a continuing issue" (id. at 115). 
On the one hand, the House stated, ''some commissioned works 
concededly should not be regarded as made for hire" (ibid.); in 
other cases, however, "the distinction between works made for 
hire or on commission is a purely technical one" since "in either 
case the work is prepared at the employer's initiative and risk 
and under his direction" (ibid. ). "The problem," the House ex
plained, "is how to draw a statutory line between those works 
written on special order or commission that should be con
sidered as works made for hire, and those that should not" 
(ibid. ). Although the 1965 revision bill had "moved in the direc
tion of a solution" (ibid.), the House noted that the affected 
parties had reached a further "compromise • • • aimed ar add
ing additional categories to the four types of commissioned 
work dealt with specially in the definition of works made for 
hire" (id. at 116) . The House agreed to incorporate that com
promise. 

With the single addition of "answer material for a test," the 
1976 Act, as enacted, contained the same definition of works 
made for hire as did the 1966 revision bill, and it contained the 
same tructure and nearly the same terms as the 1965 bill . In the 
accompanying report, the House reiterated that "[t]he basic 
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problem i how to draw a tatutory line between those works 
written on special order or commission that should be con
idered as 'work made for hire' and those that should not" 

(H.R. Rep . No. 1476, 94th Cong . , 2d Sess. 121 (1976)). It also 
tated plainly that "[t]he definition now provided by the bill 

represents a compromise which, in effect, spells out those 
specific categories of commissioned works that can be con
idered 'works made for hire' under certain circumstances" 

Uhid. ). 
b. Petitioners' analysis of the work-made-for-hire provi-

ion cannot be squared with this history . Plainly, Congress did 
not intend to permit any and every kind of commissioned work 
to be deemed a work-made-for-hire, simply because it may have 
been prepared under the supervision of the hiring party. To the 
contrary, Congress chose particular categories of commissioned 
"orks to include in Subsection (2), and it refused to expand that 
set any further. 1 $ Moreover, Congress's reasons for choosing 
those particular categories belie petitioners' supposition that 
Subsection (2) applies only to unsupervised commissioned 
works . Indeed, just the opposite is true: Congress selected the 

1
' For example, the 1969 Senate re\'ision bill proposc:d that Sub sect ion (2) be 

e,panded to include works specially ordered or commissioned for use "as a 
photographic or other portrait of one or more persons ." The Copyright Office 

obJected to that proposal, explaining that "(t)he addition of portraits to the list 
of commissioned works that can be m_ade imo '" orb made for hire' by agree
ment of the parties is difficult to justify . Artists and phowgraphers are among 
the most , ·ulnerable and poorly protected of all the beneficiaries of the 
\.·op> righ t la" , and it seems clear that, lil..e serious composers and 
~·horeographers , they ,,ere not intended lO be created as ·c:mployees' under the 
\.·arefully negotiated definition in section 101 ." Second Supplementary Report 
uf the Regmer of Copyrights on the General Re\·isio11 of the U.S. Copyright 
luw 1975 Rens/On Bill, ch. XI, at 12- 13 (1975) . The Copyright Office thus 
, 1e"ed Subsection (2) of the work -made-for -hire pro,·isions as a dosed set, 
embracing only those categories of ")pecially ordered or commissioned" \\Orks 
1ha1 de)ened to be treated, as a legal ma11er , in the )ame "ay that \\ Orks of an 
"emplo>ee" "ere treated under Sub)ection (I) . Photographs, the opyright 
O ttk·e concluded, " ere not intended to be included within that clo)ed 
)e1 - e,en 1f. in a particu lar case, the pho1ographer \\Orl..ed under the clm.e 
)upen 1)1on of the hmng party . The propo)al 10 add photograph) to Sub)ec
lllHl ( 2) ,, a) ulumatel> abandoned in Congre)) 
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nine categories in Subsection (2) because it was persuaded that, 
like the work of an "employee acting within the scope of his 
employment," those categories of commissioned works, but 
only those categories, are typically "prepared at the employer's 
initiative and risk and under his direction" (H.R. Rep. No. 
2237, supra, at 115). 

In effect, if not by design, petitioners propose to unravel 
Congress's " 'carefully worked out compromise aimed at bal
ancing legitimate interests on both sides'" (H.R. Rep. No . 2237 
at 114). Under their approach, any commissioned work can be a 
work made for hire, so long as the hiring party has controlled its 
production. But the legislative history shows that when Con
gress was persuaded that a type of work is typically prepared 
under close supervision, it included that work as a distinct 
category within Subsection (2). Congress "dr[e]w a statutory 
line" (H.R . Rep. No. 2237 at 115) at nine categories. Petitioners 
have no warrant for revising that congressional design . 16 

3. Petitioners nevertheless contend that by the time Con
gress enacted the Copyright Act of 1976, there was a line of 
cases holding that under Section 26 of the 1909 Act - the old 
work-made-for-hire provision - an employment relationship 

10 As one commentator has summarized che point : 

The legislative history shows that Congress intended that only a commi -
sioned work in one of the enumerated categories could become a \\ Ork 
made for hire. Nonenumerated commissioned works may noc become 
works made for hire, even by a written agreement. Whether a commi~
sioned \\ ork falls under the works-made-for -hire pro\'ision does not de
pend on whether che commissioner or the independenc concraccor is che 
true creacor. Congress simply enumeraced nine cypes of wor ks chac ap
pedred co it to be created under conditions \'t:r )' similar co emplo} menc . 
• • • In scructuring the pro, ision this way , Congress mirrored the policy 
applied to works created by employee~ : to re,, ard the parcy at "hoe 
economic risk the work was prepared . 

Noce, The Creat fre Commissioner: Commisswned Works L'nda The 
Copyright Act of 1976, 62 N.Y.U. L. Re\·. 373, 385-386 (1987) (foucnote~ 
omiu ed) Accord Hamilton, Comm1ss1oned Works a Work .\ lade for Hirtt 
Under the 1976 Copyright Act: .\/ismterpretauon and /1111,suce, 135 U. Pa . l . 
Rev . 128 1, 1295 (1987); Angel & Tannenbaum , Works .\ lade .for Hire l'nde.r 
S. 22. 22 N.Y. L. Sch . L. Re\ . 209, 236-237 (1976). 
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exi t whenever the hiring party has exerci ed control or supervi-
ion over the arti t's work (Br . 18-19). Petitioners su rmise that 

Congre must have intended to adopt that line of cases when it 
enacted ub ection (I), since "[n]owhere in the 1976 Act or in 
the Act's legi lative hi tory d[id] Congress state that it intended 
to jettison the cont ol standard or otherwi e to reject the pre
Act judicial approach to identifying a work for hire employ
ment relation hip" (Br. 20). That con tention i mistaken for two 
rea on . 

Fir t, petitioner do not point to any evidence that Congress 
actually intended to enact the judicial definition of "employ
ment" to which they advert. 1 7 Petitioners rely, instead, on Con
gre 's failure "to jettison" that definition . But ordinarily "Con
gre ' silence is just that - silence" (A /ask a Airlines, Inc. v. 

Brock, 480 U.S. 678,686 (1987)); 18 and silence in the legislative 
hi tory cannot impeach the plain meaning of Subsection (2) (see 
Bourjaily v. United States, No . 85-6725 (June 23, 1987), slip op. 
6; Harrison v . PPG Indus., Inc., 446 U.S. 578, 592 ( 1980)) . 

Second and in any event, petitioners' account of the 
legislative history is mistaken. As we howed above, the struc
ture of the work-made-for-hire provisions was fully developed 
by 1965, and its text wa agreed upon in essentially final form by 

· Indeed. "{1 Jhere I) no indi(alion 1ha1 anyone 111\01\ ed in (Op)righc re\1-
\1on later be\.·ame a"are of the line of (a5e, e,panding 1he \\ Or ~ made for hire 
do,:1r1ne ." LHman, rnpra, 72 Cornell L . Re\ . al 901 (footnoce o mined) . As 
arn1.:1 \.·uriae Compucer and Busines) Equ1prne n1 ~l anufadurer A550(iJ[IOn, 
e1 al. \.·on(ede, "(n)O\\here do che Hou5e and Senate Report'> • • • e\en refrr 
IL) .. 1h15 line of ca5es (Br . 10) . 

' • Congre55\ fai lu re e.\ p/1c11/_1· 10 111\.·orpora1e 1he Jud1.:1al \.·0115tru\.·1ion of 
"emplo~men1" 15 pani(ularl) celling. 11h·e 1n other re5pe1:b Congre55 made 
\.·k.n \\ hen ll 1111ended 10 embra(e e, 151mg (a'.)e la" . Se,e, t' g .. H. R. Rep . No . 
1-P6, a1 121 ("There I) ••• no need for a 5pe,:1f1.: 5ta1u1or) pro\1)1on \.·0 111:ern
mg che righl5 and du11e5 of che COO\\ ner) !s1cl or a \\l)I ~ ; courc-made la\, on 
1h1 point I) lel1 und1)1urbed") . :\\.·.:ord D11111u':, \ . Gommaman. sli p op . 
313 -31~ ~hHeO\er, 111 other in can\.·e,. Congre~" ,:k.irl~ ahered pree\15llllg 
\.d~e la\, ,,11/w111 e,pre5'>I) ~1gnalling 1111he leg1)la11,e reporb 1ha1 ii "a) doing 
\d See. e.g . l 11man . ':>upru , 72 Cornl·II L . Rn 'Xll n 275 (J15.:u551ng pro, 1-
\lllll 1cgMJ111g au10ma11\.· ,e5!111g uf --·l)p~righl upnn 11,..il1lrn) . 
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1966. 19 As of that time, the courts had applied the work-made
f or-hire doctrine exclusively in cases involving regular, salaried 
employees, and had not included commissioned works within 
the ambit of Section 26 of the 1909 Act. 20 It was not until 1966 
that the Sec-ond Circuit, in a line of cases beginning with Brat
tleboro Publishing Co. v. Winmi/1 Publishing Corp., 369 F .2d 
565, brought commissioned works within the ambit of the term 
"employer" under the 1909 work-made-for-hire doctrine. 21 Ac
cord Murray v. Gelderman, 566 F .2d 1307 (5th Cir. 1978) (ap
plying 1909 Act); Epoch Producing Corp. v. Killiam Shnws, 
Inc., 522 F .2d 737 (2d Cir. 1975), cert. denied, 424 U.S . 955 
(1976); Picture Music, Inc. v. Bourne, Inc., 457 F .2d 1213 (2d 
Cir.), cert. denied, 409 U.S. 997 (1972). That conclusion, which 
the Yardley court had rejected (see pages 14-15 & n . 11, supra), 
was entirely new law. As the Ninth Circuit has recently ex
plained, the Yardley presumption "was gradually expanded into 
a presumption that anyone who paid an artist to create a 

19 Cf. Mills Music, 469 US . at 160-161 (footnotes omitted) ("la)lthough ad
ditional hearings were held in subsequent essions, and revision bills were sub
mitted to Congress in each term for the next 10 years, discussion over the ter 
mination provisions • • • was essentially completed at this time . Congress 
enacted the terminatic :i provisions• • • in the 1976 Act in virtually the same 
form as they appeared in the 1965 draft revision bill"). 

20 A one commentator has put it, " li)n 1965, when the partie reached 
(their) compromise, courts had not yet extended the scope of works made for 
hire to include commissioned \\Orks. That ~articular line of case de\'eloped in 
the decade to follow." Litman, supra, 72 Cornell L. Rev . at 890 n.215. 

21 In Brauleboro, a newspaper cone ended that its copyright in certain ad, er
tisements had been infringed by a direct mail circular that published the same 
ad\'ertisement at the request of the advertisers . The court of appeals rejected 
the newspaper's claims, holding that under Section 26 of the I~ .~ ct the 
ne" spaper did not own the copyright in the ad\'erti ements. The ccurt noted 
the presumption under Yardley that "the copyright shall be in the person ac 
who e instance and expense the work is done" (369 F.2d at 567), and it per
cei, ed no rea~on "hy chat pre um pt ion should not be extended tc a situation 
"here "the parties bear the relationship of employer and independent contrac
tur" (1d. at 568) . Rather than presuming that the contractor con,e}ed the 
1.·opyright, ho,,e,er, the court presumed chat the hiring party "a actually the 
"t:mplo)er" for purpo~e of the \\Ork -made-for -hire doctrme . 



(Opyrightable work wa the tatutory author under the work for 
hired ctrine." Duma v. Gommerman, No. 87-6542 (Jan. 13, 
19 9), lip . op. 300 (footnote omitted) . 

The fact remain , however, that by a late as 1966 - at which 
point the revi ion of the work-made-for -hire provisions wa 
e entially complete - the court had applied Section 26 of the 
1909 Act only to work created by regular, alaried employees, 
and never to work made on commis ion . Petitioners' analysis 
of the 1976 Act - which re ts on the premise that Congre 
failed "to jetti on" the Brattleboro line of cases - simply does 
not hold up . Congres could not have "jettisoned" a line of cases 
that had not yet been decided when the revi ed work -made-for
hire provi ions were formulated. 22 

C. Petitioner ' Construction of the \\'ork-Made-For-Hire Pro
, i ion \\' ould Subject Cop~ right ~egotiations To Excessive 
l ' ncertaintl 

The drafter of the work-made-for-hire provisions ''i ntended 
the definition to be tailored to the realitie of the copyright 

: ' There I another. more general rea on "h~ 11 i'> appropriate in 1hi case 10 
regard 1965 -1966, rather than 1976, as the rele\ant period for fixing legislative 
i111en1 The Copyright Act of 1976 \\ a largely the p1oduc1 of "compromi e be
l\\een ~:ompe11ng in1ere is" and most of 1he A .. ·1, mduJmg 1he \\ Or k-made-for
hire pro\ 1 ion , "\,as drafted by the Cop} right Offi .. ·e, \\ hich is itself an arm of 
( ongres<," (.\ fills .\llls1c. 469 U . . at 182 n .6 (Whit e, J., dh enting)) . "The 
kg1.,la11\ e matenah d1.,dose a pro..:es~ of continuing negotiations among 
, anou mdu.,tr} represen1at1\ es, designed and rnpen i ed by Congres and the 
( np~ right Offi..:e and a11ned at forging a modern copyright tat ute from a 
nego11a1ed ..:on~emu'> ." Litman, mpru, 72 Cornell L. Re\ . at 862 . Here, a .. 1n 
\ I 1/h, \lw1c (see 469 S a1 160- 161), 1 he rele\ ant t a1 utory pro \ 1s1ons ,, ere 
lull) nego11a1t'd bet"een 1he parue'> b> about 1965, .11HJ Congre ~ thereafter 
J,J link or no1h1ng 10 up~e1 the ..:omprumht' rea..:heJ b> the competing fa..: 
lllHl'> Indeed , the ena(!ed pro, mom relk..:t e, ad l) t ht' ,.:ompronw,e I ru..: 1- b> 
the pubh~her'I and author 1en year'> edrller Pe1111oner., · ..:on .. 1ruction of the 
,,lu i.. maJe-lnr -h1re pro\l'>IOm, \,h,ch read .. m!t) 1hem a l111e of Judi..·1al dt' .. ·1-
,1t)O'> 1ha1 ,.:oulJ not po~ .. 1bl) ha,e been bdorc 1he ,.u,ou~ partlt' during the 
r de, an! 11me period, I!> for that rea .. on un fa1t h I ul Ill I he e~ .. en11all) '\:0111 r .ic-
1 u..il " n.i ture o l 1he ..:ompronme., adop1ed 111 Sub .. e,.:11011 .. ( 1) and (2) Cl 
l ..i .. 1erb1ool- , fure11ord Tht' Cu11rt 1J11d tht' t.n111u1111l ')1Ht't11, 98 H.in l 
Kc, 4 . 46 I 19 -' I 
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marketplace ." Dumas v. Gommerman, slip op . 318 n. 18. In a 
rational "copyright marketplace," parties negotiate with an ex
pectation that one or the other of them will clearly be the owner 
of the copyright in the completed work . Armed with that 
knowledge, the parties can then more readily settle on the rele
vant contractual terms - such as the price for the work, and who 
hall have rights to future reproduction when the work is com

pleted and ready for exploitation . 
Petitioner • construction of the work -made-for-hire provi-

ions makes such rational planning much more difficult . 
Because the "supervision and control" test turns on whether the 
hiring party has closely monitored the creation process, the par
tie cannot know until late in the day whether a work wilJ 
ultimately be deemed to be one for hire under Subsection (1 ). 
Indeed, the determination whether the hiring party "actually 
ufficiently supervised and directed'' the production process 

(Aldon Accessories, 738 F.2d at 552) cannot be made with con
fidence until the production process has been completeJ. Thus, 
under petitioners' approach "buyers and selJers will have to 
predict in advance whether the buyer's 'actual control' over a 
given work will make it the 'author.' If they guess incorrectly, 
th<:"ir reliance on 'work for hire' or an assignment may give them 
a copyright interest that they did not bargain for." Easter Seal 

ociety v. Playboy Enterprises, 815 F.2d 323, 333 (5th Cir . 
19 7) . Accord Dumas v. Gommerman, slip op. 314. 21 

The pre ent case illustrates the kind of uncertajnty that peti
tioners' approach entails. In making its determination that 
re pondent wa an "employee" within the meaning of Sub ec
tion ( 1 ), the district court relied on the fact that during the 
creative pro ess re pondent "was vi ited on a number of occa-
ion by variou C NV members, o ten ibly to check on hi 

21 Moreo, er, pemioners' m1erpre1a1ion "lea, es 1he door open for hmng 
panics, " ho fai led 10 gel a full ass1gnmen1 of copyngh1 ngh1s from indepen
denl contractors falling ou1side 1he ubJi\' i 10n ( 2) guidelines, 10 unilaterally 
ob1am \\ Orl -made-for-h1re rigi' ts years after the \\ Ork has been ompleted a) 
Ion& as the) directed or super\'tsed the \\ Ork , a standard that I) hard nor 10 
meet "hen one 1s a hmn pan) . " Hamilton, upra, 13 5 U. Pa. L Re, at 1304 

lcord Hard) , upra, 3 J. of 1he op) n ht Soc. at 2 0. 
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progre "(Pet. App . 33a), and that petitioners made their final 
payment to respondent "only when satisfied, upon delivery, that 
the tatu{e] did, indeed, convey the me sage they had intended 
for it" (id. at 35a). The court al o ob erved that petitioners had 
"directed enough of [respondent' ] effort to assure that, in the 
end, he had produced what they, not he, wanted" (ibid.). And 
at trial, petitioner found it nece ary to establish that they had 
made 10-15 trips to Baltimore during the creative process 
(7 25 / 6 Tr . 12); that they had told re pondent what materials 
to purcha e a he wa sculpting the work (id. at 45); that they 
had in tructed re pondent to alter the posture of the figures in 
the tatue (2/ 2/ 87 Tr . 25-26); and that they had prevailed in all 
of the 3-5 di agreements with re pondent concerning the crea
tion of the tatue (id. at 29). 

Petitioner •" upervision and control" te t inevitably turn on 
u h after-the fact consideration . H By contrast, the Ninth Cir

cuit' interpretation, which we endorse, is susceptible to ready 
application at the outset of the negotiation process. If the 
er ator i a regular, alaried employee of the hiring party, then 
the work i governed by Sub ection ( 1 ); if the creator is commis-
ioned to prepare a particular project, and otherwise has no for

mal, ongoing relation hip to the hiring party. then the work is 
go\'erned by ub ection (2) . The parties will know where they 

:• The econd ircutt' decision in A ldon A ccessories, on whi1.·h pelitioners 
prominently rely (Br . 20, 30, 32 n.13, .B), al o illustrates 1he speculati e nature 
ol the " upen 1 10n and con1rol" te t. There , the court of appeals concluded 
1ha1 certain Japane e and Taiwane e art1s1s "ho had created 1he figurines 
ordered b · 1he plain11ff \\ere "ernplo)ees" under ub ection (I) because 
"ltJhere " e, 1dence that [plamtiffsJ acrnely supen i ed and directed the[irJ 
crea11on" (73 F.2d a1 53) . The coun reheJ on the fact that one of the plam-
11fb had " tood o,er the arthts and amsan a1 crnical stages of the proce . 
1elhn them exact I) "hat 10 do" (1b1d. ) - including , " 'changing hapes, ad
JU)tln a1t1tude) and proportions' "and instructing 1he artist to" 'put the leg 
lhh "a) . male 1h1) propomon, put the head thi) "a). male the hair that 
"a~ · "(1d at 50) . The ca)e) that ha"e folio" ed .4 ldon .-kcessones turn on the 
)..lme fter -the-fact analy~1) ee, e .g . . \ 'udel & ons Toy Corp . , . W . Shalund 
Corp, b 7 t- ·upp . 133, 13 ( .D .N \' 19 7); und11'1L'he5, Jnr. , . Wendy's 
/111'/. hll . 6 ~ f- .,upp 1066, 1073 (ED \\'1 >. appeal J1)m1 )ed. 22 F :?J 
"'O'' (71h (1r 19 7 ); Im 4rc, \umu, /,1l· . 621 f- Supp. 916, 920 
,1:n~ , 19 51 
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stand at the outset, and they will not be able to alter the original 
bargain by after-the-fact supervision of the creative process . 
That approach, moreover, will not only facilitate the process of 
contractual negotiation, but should also minimize the ' aecd for 
highly fact -bound and unpredictable litigation . And, not least 
of all, it will give the work -made-for-hire provisions their plain 
and evident me:ming .25 

21 Under 17 U .S.C. 105, a "work of the United States G overnment" - \\ hich 
is defined as "a work prepared by an officer or emµloyee of the United States 
Go1•ernment as part of that person's official duties ·· J7 U.S .C. 101) - is no t 
available for copyright protection . Petitioners correctly note (Br. 34) that 
Congress intended "works of the United States Government" to be construed 
in the same way as "works made for hire" (see H .R. Rep. No. 1476, a t 58). 
From that premise, petitioners contend that "an overly restrictive interpreta
tio n of the term 'employee' in the work for hire provisions" would likewise nar
row the scope of the parallel language in Section 105 and thereby impair the 
pro pect for the "broadest publicity for matters of government" (Br . 35). In 
fact , ho wever, Congress itself imposed a "restrictive" interpretation o n the 
reach o f Section 105, by explicitly stating that Section 105 does no t apply to 
"work[s) prepared under U .S . Government contract or grant" (H .R. Rep. No . 
1476 , at 59) . That re trictio n limit the scope of Section 105 preci~ely to 
parallel the scope o f Subsectio n (I) , as we have construed it . Ju t as works "of 
an employee with in the scope o f his o r her employment " do no t encompa 
commissioned works, works "prepared by an officer or employee of the 
United Sta tes Government as part of that pe r e n's official duties" do not en 
compa s contracts to complete a particular project . 
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CONCLUSION 

The judgment of the court of appeals should be affirmed. 
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